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proposed  enactments,  which  have  very 
little  relation  to  the  subject  of  bankruptcy 
and  insolvency,  and  could  scarcely  be  ex- 
pected to  be  comprehended  in  a  bill  with 
such  a  title.  The  power  with  which  it  is 
intended  to  invest  the  judges  of  the  County 
Courts,  to  order  the  arrest  of  debtors  sup- 
posed to  be  about  to  depart  from  England, 
and  which  formed  the  subject  of  some 
lengthened  observations  in  our  number  of 


Thb  bill  presented  by  Lord  Brougham, 
to  the  House  of  Lords,  previous  to  the 
Easter  recess,  has  been  reprinted  with  the 
amendments  agreed  to  in  committee.  If 
the  measure  does  not  acquire  force,  it  cer- 
tainly obtains  a  great  accession  of  bulk  as 
it  proceeds,  and  should  it  continue  to  in-  j       _ 

crease  in  the  same  proportion,  before  its  i  Saturday  last,  is  conferred  b;^,  and  ex- 
arrival  at  the  last  parliamentary  stage  it '  plained  in,  a  single  clause.  It  is  in  these 
may  be   entitled   to   the   distinction  of  a  words : — 

rp,  '  J        ^     •  *     J        1    •  ^         "  Whereas  the  delay  which  sometimes  takes 

The  amendments  mtroduced  m  com-  j^^^  i„  procuring  a^  order  from  a  judge  of 
mittee  are  undoubtedly  of  great  substan-  ^^^  ^f^^^  superior  courts  to  hold  a  dfefendant 
tive  importance,  and  some  of  them  well ,  to  bail,  and  in  issuing  a  capias  thereon,  is  in- 
deserving  of  serious  consideration  when  ajjurious  to  creditors;  be  it  enacted.  That  if  a 
fitting  occasion  arises.  As  we  have  fre-  plaintiff  in  any  action  in  any  of  her  Majesty's 
quently  had  occasion  to  observe,  an  annual  superior  courts  of  law  at  Westminster  for  the 
revolution  in  a  matter  of  such  universal  i  ^^^J^^^T.^^  ^  ,f«^i'  9^^^°  *'"'f!?V''^  ?°y 
application  as  the  law  of  debtor  and  credi-  |  tS^fto^mr;^^^^^^  Z'':^^Z^ 
tor  18  Itself  an  evil  of  considerable  magni- 1  ^  ^y^^  affidavit  of  himself  or  some  other  person 
tude.  This  branch  of  the  law  has  now  show  to  the  satisfaction  of  any  judge  of  any  of 
become  so  complicated  and  involved,  by  a  the  county  courts  aforesaid,  that  he  has  a  cause 
multitude    of    contradictory    enactments,  ©faction  against  such  defendant  or  debtor  to 

the  amount  of  20/.  or  upwards,  or  has  sustained 
damage  to  that  amount,  and  that  there  is  pro- 


that  a  careful  and  well-digested  coneolida 
tion   should   precede   or    accompany   any 


r..i.#k^.  «K„««1      \x7:»t,^..f  »!,:-    -.«£«    ;.,   .  bable  cause  for  believing  that  such  defendant 
further  change.     Without  tl  »s,  even  ju- .   ^  ^^^^^^  i^  ^^^^^  ^^     f^g    1^^^  ^^^^^j^^^^ 

dicious  and  well-considered  alterations  '  forthwith  apprehended,  it  shaU  be  lawful  for 
could  scarcely  be  satisfactory  or  effective,  such  judge  to  issue  his  warrant,  directed  to 
Our  readers  shall  presently  have  an  oppor- 1  such  person  or  persons  as  he  shall  think  fit, 
tunity  of  judging  for  themselves,  how  far  whereby  such  person  or  persons  shall  have  au- 
the  additions  now  proposed  to  be  made  in  j  thority  to  arrest  any  such  defendant  or  debtor 
the  bill  are  entitled  to  be  called  amend- ,  ?a^«/  in  such  warrant,  wherever  he 
^»^*-  \A7«  :^*«».i  K^«.^«^.  :«  ti.^  «^-f!  found  withm  the  limits  of  the  junsdiction  of 
menu.  We  intend,  however,  in  the  farst  ,„eh  judge,  and  him  safely  keep  for  five  days 
instance,  to  direct  attention  to  two  ol  the  ^h^^  i,^^^^  ^^  until  such  defendant  or  debtor 

shall  have  given  a  bail  bond  to  the  sheriff,  or 


■  See  notice  of  Lord  Chancellor's  new  bill 
for  consolidating  and  amending  the  Law  of 
Bankruptcy,  p.  l6,oosL 
Vol.  XXXIV.  No.  999. 


shall  have  made  deposit  of  the  amount  of  the 
debt  or  damages  mentioned  in  such  warrant, 
together  with  lOl.  for  costs,  according  to  the 
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present  practice  of  her  Majesty's  superior  courts 
of  law  at  Westminster  when  a  defendant  is  in 
custody  upon  a  writ  of  capias,  or  until  an  order 
for  holding  such  defendant  or  debtor  to  ball 
can  be  obtained  under  tke  pravisiflna  «/  4m  act 
1  &  2  Vict.  C..110,  [aM6nsoq&Aftttk]L 

It  will  be  observed,  that  under  this  pro- 
vision, the  arrest  contemplated  by  a  war- 
rant o^  a  judge  of  the  County  Court  will 
not  justify  the  detention  of  the  debtor  for 
a  longer  period  than  five  days  :  if  ft  is  in- 
tended that  the  detention  should  cootiiiue 
beyond  that  period,  application  must  be 
made,  as  at  present,  for  an  order  to  issue  a 
capias  from  one  of  the  judges  of  the  su- 
perior courts.  As  the  order  may  be  had, 
in  general,  in  the  first  instance,  from  a 
judge  of  the  superior  courts  as  soon  as  a 
warrant  could  be  obtained  from  a  judge  of 
the  County  Court,  we  venture  to  think 
the  cases  will  not  be  very  numerous  in 
which  parties  will  incur  the  double  ex- 
pense and  trouble  of  an  application  to  a 
County  Court  judge,  which  must  be  fol- 
lowed  before  the  expiration  of  five  days  by 
a  similar  application  to  a  judge  of  the  su- 
perior courts,  more  especially,  as  it  cannot 
be  ascertained  whether  the  latter  will  be 
satisfied  with  the  same  materials  which  in- 
duced the  County  Court  judge  to  grant  his 
vrarrant.  The  clause^  it  will  be  perceived, 
requires  that  th&  creditor  shall  either  com- 
mence his  action  in  one  of  the  superior 
courts,  or  <<  enter  into  an  undertaking  im 
mediately  to  commence  such  an  action." 
What  is  to  be  the  consequence  if  a  credi- 
tor enters  into  such  an  undertaking  and 
neglects  to  fulfil  it,  is  not  specified^  and 
therefore,  we  apprehend,  the  only  eff^'t  of 
a  breach  of  the  undertakmg  would  be,  that 
the  imprisoned  debtor  might  apply  for  his 
discharge  upon  the  ground  that  the  credi- 
tor had  not  commenced  an  action.  Before 
the  application  could  be  entertained,  liow-* 
ever,  unless  it  shouki  be  cbtermined  with- 
out any  notice  to  the  creditor,  the  five  days, 
which  the  warrant  of  the  judge  of  the 
County  Court  has  to  run,  would  expire,  and 
the  debtor  obtain  his  discharge  upon 
grounds  irrespective  of  the  violated  under- 
taking. The  framers  of  this  clause  would 
seem  not  to  have  quite  made  up  their 
nttods  whether  the  judges  of  the  County 
Coart  should  have  jurisdiction  to  authorize 
an  arrest  in  cases  of  tort,  or  in  claims  for 
unliquidated  damages;  or  whether  the 
authority  to  issue  a  warrant  is  to  be  limited 
\  tp^^f^M^kf^^  tlie  party  applying  for  tlie 
^^t^intrOaB^hvi^eaT  to  the  extatence  of  an 
.  >  ^^..^^U^Uu^A^vx  Yi^  parties  entitled  to 
Ant  are  described  as,  the  I 


plaintiff  in  an  action  for  the  recovery  af  a 
debt,  or  the  creditor  of  a  debtor ;  but  the 
warrant  may  issue  at  the  instance  of  such 
person,  if  he  can  satisfy  the  judge  that  he 
has  a  cinse  of  action  to  tlie  amount  of  20/L, 
or  fi€»  misiained  damage  to  that  amount. 
The  section  is  silent  as  to  the  destination 
of  the  party  arrested.  He  is  to  be  safely 
kept  for  five  days,  or  until  he  shall  have 
given  a  bail  bond,  or  made  deposit,  but 
whether  the  safe  keeping  is  to  be  in  a  gaol, 
in  his  own  home,  or  in  the  house  of  the 
oflficer,  is  not  specified,  and,  we  suppose^  is 
to  be  left  to  the  discretion  of  the  party  to 
whom  the  warrant  is  directed.  Upon  what 
terms  a  debtor  so  arrested  can  be  allowed 
an  opportunity  of  entering  into  a  bail  bond 
to  the  sheriff,  if  so  disposed,  is  also  lefl  al- 
together to  tlie  conscience  of  the  bailiff! 

Again,  suppose  the  debtor  is  desirous  to 
give  a  bail  bond  to  the  sheriff  within  five 
days,  how  is  the  sheriff  to  know  in  what 
amount  he  ought  to  take  a  bond  frooi  a 
debtor  not  in  his  custody,  and  against 
whom  he  has  no  warrant  ?  The  section,  in 
its  present  form,  suggests  numerous  practi- 
cal difficulties,  and  abundant  opportunity 
for  oppression  on  the  one  side,  and  evasion 
on  the  other. 

The  second  provision  to  which  we  have 
referred  more  immediately  interests  those 
gentlemen  who  have  accepted  office  aa 
judges  of  the  new  County  Courts,  as  it  se* 
cures  to  them  and  tlieir  successors  a  life  in- 
come, and,  so  far  as  they  are  concerned^ 
cannot  fail  to  be  considered  a  very  valuable 
amendment  of  the  act  of  last  session.  The 
section,  which  is  numbered  44,  proposea 
to  enact : — 

"  That  from  and  after  the  passing  of  this  act 
it  shall  be  lawful  for  the  Lords  Commissioiiera 
of  her  Majesty's  treasury,  by  any  order  or 
orders,  or  minute  or  minutes,  to  be  by  them 
from  time  to  time  made  on  a  petition  presented 
to  them  for  that  purpose,  to  order  (if  the^  shall 
think  fit)  to  be  paid  out  of  the  Consolidated 
Fund  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  the  annuities  following ;  that  is  to 
say,  an  annuity  [to  the  chief  and  other  com- 
missioners of  the  court  for  the  relief  of  in- 
solvent debtors]  and  an  annuity  or  clear  yearly 
•urn  of  money  not  exceeding 
pounds  to  any  judge  of  anv  county  court  ap- 
pointed under  the  aforesaia  act  passed  in  tbe 
tenth  year  of  the  reign  of  her  present  Majesty, 
or  any  of  his  successors  in  the  office  of  sudi 
judge,  if  and  when  any  such  chief  commis^ 
sioner,  commissioner,  or  judge  shall  be  afflicted 
with  permanent  infirmitjr  disabling  him  from 
the  due  execution  of  his  office,  and  sludl  be 
desirous  of  resigning  the  same;  such  annuity 
or  clear  yearly  sum  to  be  paid  by  equal  quartedv 
payments  on  the  6th  Wf  of  Jannary,  thA  $tn 
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di^  of  Apit  liie  5di  daj  of  J11I7,  and  Ae  lOlh 
dBf  of  October  m  emej  yew,  to  such  chief 
commissioner,  commissioner,  or  judge,  from 
the  period  when  he  shall  resign  his  said  office 
lor  the  term  of  his  life,  free  from  all  taxes,  ex- 
cept the  tax  on  income." 

Nov,  it  may  be  quite  reasonable,  and 
ev€o  desirable,  that  the  sixty-four  gentle- 
iBen  who  have  found  favour  in  the  sight  of 
the  Lord  Chancellor,  and  received  appoint- 
saents  as  judges  of  the  County  Courts, 
should  in  due  time  be  rewarded  with  retir- 
ing pensions.  We  have  always  contended 
for  theapplication  of  the  principle,  that  the 
labourer  is  worthy  of  his  hire,  and  we  do 
not  now  recommend  a  departure  from  it. 
But  we  venture  respectfully  to  suggest, 
that  it  is  somewhat  premature  to  fix  the 
amomt  of  the  retiring  pensions  of  gentle- 
men, many  of  whom  have  not  yet  had  an 
facKir  jB  judicial  anxiety,  and  who  have  been 
^qypoiQted  with  the  view  of  testing  an  ex- 
periment the  result  of  which  no  man  can 
anticipate  with  perfect  confidence.  The 
jodgea  of  the  new  County  Courts,  under 
the  act  9  &  10  Vict.  c.  95,  are  to  be  couk 
pensated  by  fees,  and  not  by  fixed  stipends. 
No  estimate  can  yet  be  made  of  the 
amount  of  fees  to  be  received  by  any  one 
of  tiiem,  or  of  the  amount  of  labour  and  ap- 
plication that  may  be  required  in  the  dis- 
charge of  their  judicial  functions*  We  can- 
not conceive,  therefore,  that  any  satisfac- 
tory materials  can  now  exist,  or  be  laid 
before  parliament,  to  enable  a  committee 
of  the  Ebuse  of  Commons  to  fill  up  the 
blank  in  the  section  above  printed  with 
the  sum  to  which  the  retiring  pension 
should  be  limited.  Indeed,  there  seems 
no  good  reason  for  calling  upon  the  legisla- 
tare  immediately  to  settle  the  retiring 
pensions  of  judges  so  recently  appointed ; 
although  it  might  have  been  otherwise,  if 
any  one  of  the  judgeships  had  been  con- 
ferred on  a  person  likely  to  <<  be  afflicted 
with  some  permanent  infirmity  disabling 
him  from  the  due  execution  of  his  office," 
and  for  whom  it  was  deemed  prudent,  not 
to  say  charitable,  to  provide.  Public  feel- 
ing and  public  interest  would  both  be  better 
consulted  by  refraining  from  conferring  ad- 
ditional jurisdictton,  or  pledging  the  country 
to  the  payment  of  pensions  to  the  new 
jttdgesy  mitil  the  men  and  the  system  they 
are  to  administer  have  been  fairly  tried. 

Oor  coBuaentary  upon  the  remaining 
dntnes  introduced  by  way  of  amendment^ 

"  The  hill,  as  originally  presented,  was  printed 
in  vol.  33,  p.  411,  and  the  amendments  intro- 
dttced  in  the  second  btD,  in  the  same  volume, 
p.  446. 


nraat  be  rettrtcted  by  ^onaidemtiont  of  the 
Ifmrted  space  at  our  disposal.  The  follow^ 
ing  IS  amongst  the  aherattons  which  would 
meet  with  unqualified  approval : — 

"  That  from  and  after  the  passing  of  this  aet 
no  fee  shall  be  charged  bj  any  commissioner 
of  the  Court  of  Bankmptcy  or  District  Courta 
of  Bankruptcy,  or  by  any  registrar  thereof,  or 
by  the  said  master,  n)r  the  swearing  of  any  af- 
fidavit in  any  ma^er  in  bankruptcy,  for  the 
filing  of  any  aocnment  in  any  of  the  said  courts, 
or  for  any  order  made  by  any  commissioner 
thereof." 

The  constant  transfer  of  coin  from  the 
hands  of  the  suitor  to  those  of  the  officers 
of  a  court  of  justice,  during  its  public  sit- 
tings,  is,  to  say  the  least,  unseemly,  and 
ought  to  be  universally  abolished. 

We  also  incline  to  think  that  the  reduc- 
tions contemplated  by  the  following  clauses 
recently  introduced  into  the  bill,  might  be 
carried  further  with  advantage  to  thev 
public,  and  without  materially  affecting  the 
efficiency  of  the  officers  principally  in- 
terested. But  a  better  opportunity  will 
probably  arise  for  discussing  this  matter 
hereaflter. 

"  That  from  and  after  the  passing  of  this 
act  no  sum  shall  be  allowed  by  any  commis- 
sioner of  the  Court  of  Bankruptcy  or  District 
Courts  of  Bankruptcy  to  any  official  assignee 
for  the  examination  of  books  or  accounts,  or 
as  or  for  any  extra  service  whatsoever;  and 
that  henceforth  every  official  assignee  shiJ],  for 
his  own  services,  the  salaries  of  his  clerks,  and. 
for  office  and  warehouse  rent,  and  stationery 
and  office  expenses,  receive  a  per-centage  on 
all  assets  collected  and  applicwle  to  the  pur- 
poses of  every  estate,  and  no  more,  such  per- 
centage to  be  settled  by  snch  of  the  commis- 
sioners of  the  Court  ot  Bankruptcy  acting  in 
London,  and  such  of  the  commissioners  of  the 
said  court  acting  in  the  country,  as  the  Lord 
Chancellor  shall  appoint  for  that  purpose,  and 
to  be  approved  by  the  Lord  Chancellor. 

"  That  every  official  assignee  shall,  on  or  be- 
fore the  1st  day  of  March  in  every  year,  if 
parliament  be  tnen  sitting,  and  if  not,  then 
within  14  days  from  the  commencement  of  the 
then  next  ensuing  session  of  parliament,  lay  be- 
fore parliament  a  return,  made  up  to  the  31st 
day  of  December  then  last,  of  the  total  amount 
of  such  per-centage  xeceived  by  him  during  the 
year  enaing  on  that  day ;  and  that  if  the  same 
shall  amount  to  more  than  the  sum  of 
pounds,  in  the  case  of  an  official  assignee  act- 
ing in  London,  or  more  than  the  sum  of 
pounds  in  the  case  of  an  official 
assignee  acting  in  the  country,  the  surplus 
shall  by  them  be  paid  over  to  the  Bank  of 
^iglandy  to  the  credit  of  tiie  aceount  tatitttlsd 
'The  Secretary  of  Bankrupts  Account |"  everjc 
snch  return  so  laid  before  parliament  to  be 
certified  by  a  eommissioner  of  the  Cbnrt  of 
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Bankruptcy  or  District  Courts  of  Bankruptcy, 
and  the  payment  over  of  every  such  surplus  to 
be  certified  by  the  Accountant  in  Bankruptcy. 
*'  That  as  and  when  the  commissioners  and 
registrars  whose  offices  are  abolished  by  this 
act  shall  die,  resif^n,  or  retire,  or  be  promoted 
or  removed,  and  as  and  when  the  annuities 
winch  in  virtue  of  this  act,  or  any  other  act  re- 
lating to  bankruptcy,  may  be  ordered  to  be 
paid,  shall  fall  in  ana  be  no  longer  payable,  it 
shall  be  lawful  for  the  Lord  Chancellor  still 
further  to  reduce  the  fees  exacted  in  matters  of 
bankruptcy,  and  if  the  per-centage  aforesaid 
shall  amount  to  more  than  is  required  for  the 

gaymrat  of  the  official  assignees  of  the  sums 
ereinbefore    mentioned,  also  to  reduce  the 
amount  of  such  per-centage." 


CONSTRUCTION  OF  STATUTES- 


COPYRIGHT     IN      UNPAID-FOR     CONTRI- 
BUTIONS. 

In  a  late  case  of  Brown  v.  Cooke}*  which 
was  an  application  by  the  proprietors  of  a 
weekly  periodical ,  called  the  "  London 
Medical  Gazette,**  for  an  injunction  against 
the  defendant  as  publisher  of  the  "  Medical 
Times,"  upon  the  ground  of  an  alleged  in- 
fringement of  the  copyright  in  certain 
articles  originally  published  in  the  "London 
Medical  Gazette,"  the  Vice-Chancellor  of 
England  put  a  construction  on  the  Copy- 
right Act,  5  &  6  Vict.  c.  45,  which  it  is 
desirable  should  be  generally  known.  By 
the  18th  section  it  is  enacted,  that  when 
any  publisher  or  other  person  shall  be  the 
proprietor  of  any  periodical  work,  and  shall 
employ  any  person  to  compose  the  same, 
or  any  articles  or  portions  thereof,  and 
such  work,  articles,  or  portions,  shall  be 
composed  under  such  employment,  on  the 
terms  that  the  copyright  therein  shall  be- 
long to  such  proprietor,  and  pctid  for  by 
hinn,  the  copyright  in  every  such  work, 
article,  and  portion  so  composed  and  paid 
for,  shall  be  the  property  of  &uch  proprietor, 
who  shall  enjoy  the  same  rights  as  if  he 
were  the  actual  author  thereof,  &c. 

In  the  case  which  formed  the  subject  of 
application,  it  appeared  that  the  pirated 
articles  were  composed  by  various  persons, 
whose  names  were  set  forth,  expressly  for 
the  "  London  Medical  Gazette,"  and  that 
the  plaintiff  and  his  partners  paid  an  editor, 
who  communicated  with  the  various  con- 
tributors. It  was  quite  clear  that  the  plain- 
tiff and  his  partners  did  not  deal  directly 
with  the  original  comiHisers  of  the  pirated 
articles,  but  that  they  were  dealt  with  by 


the  editor,  and  it  was  not  expressly  stated 
that  he  had  paid  them  for  their  contribu* 
tions. 

Under  those  circumstances,  the  yice<- 
Chancellor  was  of  opinion  that  the  plaintiff 
was  not  entitled  to  the  copyright  under 
the  I8th  section,  as  it  did  not  appear  that 
he  was  the  proprietor  of  a  periodical  work, 
who  paid  for  the  composition  of  the  articles 
inserted  therein,  upon  the  terms  that  the 
copyright  should  belong  to  him.  Upon 
these  grounds,  his  Honour  refused  to  inter- 
fere by  injunction. 


*  16  Law  J.  140.    Chancery  C. 


PRACTICE  IN  THE  NEW  COUNTY 
COURTS. 

Thr  decision  of  Mr..  Koe,  at  the  County 
Court  at  Hertford,  mentioned  under  this 
title  in  our  last  number,^  was  the  subject 
of  a  question  put  by  Mr.  Bouverie  to  the 
Attorney- General,  in  the  House  of  Com- 
mons,   on    Monday    evening   last.      The 
Attorney-General    expressed    a    decided 
opinion  that,  under  the  83rd  section,  the 
parties  respectively  may  be  examined  in 
I  support  of  their  own  cases,  as  well  as  at 
i  the  instance  of  the  adverse  party.     This 
'  construction   of  the  act  is  in  accordance 
I  with  what  we  understand  to  be   the  pre- 
;  vailing  opinion  of  the  profession,  and,  no 
doubt,  will  be  generally  acted  upon  by  the 
judges  of  the  County  Courts. 
I     Another  case  has  been  mentioned,  be- 
fore Mr.  Gale,  the  judge  of  the  Hampshire 
;  district,  where  it  happened,  as  there  is  too 
much  reason  to  fear  it  frequently  will  in 
\  those  courts,  that  the  plaintiff  swore  posi- 
'.  tively  to  the  existence  of  a  debt  which  the 
defendant  as  positively  denied.  The  learned 
'judge  thought,  that  under  those  circum- 
stances, he  was  bound  to  decide  against 
the  plaintiff,  on  the  principle,  that  the  bur- 
then lay  in  every  case  upon  the  plaintiff  to 
substantiate  his  claim,  and  that  in  this  in- 
stance he  had  failed  to  do  so,  inasmuch  as 
his  testimony  was  contradicted.     We  have 
no  reason  whatever  to  doubt  that  justice 
was  done  in  the  particular  case  referred  to, 
but  we  question  the  soundness  of  the  doc- 
trine, if  meant  to  be  laid  down  as  a  general 
rule,  that  where  the  plaintiff  relies  on  his 
own  testimony,  and  is  contradicted  by  the 
defendant,  the  latter  must  prevail.     It  is 
holding  out  a  premium  to  an  unscrupulous 
defendant,  and  it  will  soon    he  seen  how 
many  will  avail  themselves  of  it  I     Where 


I 


«  Vol.  33,  p.  679. 


PraeHee  m  the  New  C<mnty  Cwrt9.^Law  qf  fViOs. 


the  plaintiff  and  defendant  are  the  only 
tritnesses,  and  their  evidence  conflicts,  the 
same  principle  applies  as  when  any  other 
witnesses  contradict  each  other  in  a  matter 
of  fact.  The  judge  is  bound  to  do,  as  juries 
are  constantly  directed, — to  weigh  all  the 
circumstances, — to  examine  into  surround- 
ing events, — to  see  if  one  statement  may 
not  be  corroborated  by  collateral  facts, 
whilst  the  other  remains  unsupported, — to 
consider  even  the  probabilities  of  the  ad- 
verse declarations,  and  not  wholly  to  ex- 
clude the  influence  founded  on  an  estimate 
of  the  character,  temper,  and  demeanour 
of  the  witnesses,  as  disclosed  by  their  ex- 
amination. In  short,  the  judge  of  a  County 
Court,  in  our  humble  opinion,  is  bound,  in 
every  case  in  which  he  is  not  assisted  by  a 
jury,  to  determine,  according  to  the  best  of 
his  judgment,  which  of  the  parties  is  most 
entitled  to  credit.  No  doubt,  the  singular 
and  isolated  case  may  occur  of  a  contra- 
diction in  fact,  where  the  weight  of  testi* 
mony  is  so  nicely  balanced,  that  there  is  no 
consideration  which  ought  to  incline  the 
scale  to  the  one  side  or  the  other,  and  in 
such  a  case,  and  such  a  case  only,  as  it  j 
seems  to  us,  the  principle  said  to  be  adopted  i 
by  Mr.  Gale  should  prevail. 

As  might  have  been  expected,  a  majority 
of  the  new  judges  have  taken  an  early  op- 
portunity of  announcing  their  determina- 
tion not  to  allow  unqualified  persons  to  re- 
present parties  in  the  new  courts.  Ac- 
cording to  the  newspaper  reports,  however, 
Mr.  Heath,  the  judge  of  the  Bloorosbury 
Court,  intimated  a  disposition  to  allow  the 
clerks  of  attorneys  to  practise  before  him, 
provided  they  brought  with  them  letters 
from  their  principals,  giving  authority  to 
act.  We  are  quite  sensible  that  it  would 
be  a  great  convenience  to  many  attorneys, 
if  their  clerks  might  appear  for  them  in  the 
Small  Debts  Courts.  We  are  apprehen- 
sive, however,  that  if  the  permission  were 
granted  upon  the  production  of  a  written 
authority,  it  would  open  a  wide  door  to 
irregularity  and  abuse.  Persons  might 
assume  the  character  of  clerks  for  the  oc- 
casion who  did  not  really  stand  in  that  re- 
lation, and  authority  might  be  obtained 
from  an  attorney,  having  no  knowledge  of, 
and  a  very  subordinate  interest  in,  the  suit. 
If  there  should  be  any  extension  of  the 
rule,  it  might,  for  the  present,  be  limited 
to  gentlemen  under  articles.  There  is  a 
simple  and  ready  means  of  ascertaining 
whether  any  person  assuming  the  position 
of  an  articled  clerk  is  entitled  to  the  cha- 
racter ;  and»  moreover,  the  articled  clerk 


is  practically  subject  to  judicial  authority 
in  nearly  as  great  a  degree  as  the  attorney. 
If  a  distinction  of  this  kind  were  estab* 
lished,  it  is  hoped  it  would  not  be  deemed 
invidious  by  the  more  numerous  body  of 
clerks  who  have  not  entered  into  articles, 
and  whose  general  ability  and  trustworthi* 
ness  are  not  always,  perhaps,  sufficiently 
appreciated. 


LAW  OF  WILLS. 


DEVISS  TO   THS    SUBSEaUBNT    WIPB    OF   A 
WITNESS. 

After  the  Ist  of  January,  1838,  il.  B. 
makes  his  will,  and  thereby  devises  certain  real 
estate  to  an  unmarried  daughter  in  fee,  such 
will  being  attested  by  two  persons  who  were 
then  perfectly  disinterested.  Soon  afterwards 
he  made  a  codicil,  but  which  did  not  affect  the 
above-mentioned  devise,  and  confirmed  the  will, 
except  as  thereby  altered.  The  codicil  was  at- 
tested by  one  of  the  witnesses  to  the  will,  the 
other  witness  being  a  fresh  one,  but  also  a  dis- 
intere^ited  party ;  and  the  testator  shortly  after- 
wards died. 

Subsequently  to  the  date  of  the  codicil,  but 
before  the  death  of  the  testator,  the  daughter 
marriee  one  of  the  witnesses  to  the  will ;  and  it 
is  contended,  that  the  devise  to  her,  she  being 
now  the  wife  of  an  attesting  witness,  is  void 
under  the  15th  sect,  of  7  W.  4,  and  1  Vict, 
c.  26.  Btif  it  must  be  borne  in  mind  that  she 
was  not,  at  the  date  of  the  will,  nor  until  after 
that  of  the  codicil,  married  to  the  witness.  But, 
admitting  that  a  question  may  arise,  taking  the 
will  by  itself,  is  not  the  defect  (if  one)  cured  by 
the  codicil,  to  which  the  now  husband  was  not 
a  witness,  as  it  is  enacted  by  sect.  34,  "  that 
every  will  re- executed,  or  republished,  or  re- 
vivHl  by  any  codicil,  shall,  for  the  purposes  of 
this  act,  be  deemed  to  have  been  made  at  the  time 
at  which  the  same  shall  be  so  re-executed,  re- 
published, or  revived''  But  the  24th  section  of 
the  same  act  enacts,  "  That  every  will  shall  be 
construed  mth  reference  to  the  real  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  be' 
fore  the  death  of  the  testator,"  at  which  tune  the 
daughter  was  married. 

Will  not  the  will  and  codicil,  under  the  34th 
section,  be  construed  to  be  but  one  instrument, 
and  the  devise  be  good,  in  conseouence  of  the 
codicil  not  being  attested  by  the  devisee's  sub- 
sequent husband  ?  or,  is  the  devise  bad  under 
the  24th  section,  in  consequence  of  the  daughter 
being  married  previous  to  the  death  of  the 
testator? 

W.  H.  B. 

[Some  of  our  readers  can  probably  refer  to 
a  case  on  this  subject — ^Ed.] 


Practice  ^  thfiJmiga^ 


PRACTICE   AT  THE  JUDGES' 
CHAMBERS. 


Woods  Y.  SpcUer.    2l8t  April,  1647. 

This  wai  a  auiniiioiM  to  Btayproeeedingt  on 
Myment  of  debt  and  costs.  The  action  was 
Drought  on  a  bill  of  exchange,  and  concurrently 
viih  the  action  the  defendant  was  served  with  a 
notice  in  bankruptcy  under  the  5  &  6  Vict, 
c.  122,  8.  14,  and  the  question  upon  the  sum- 
mons was,  whether  the  defendant  was  liable  to 
the  costs  of  the  proceeding  in  bankruptcy. 

The  plaintiff  rdied  upon  his  right  to  proceed 
in  bankruptcv  as  well  as  at  law,  and  hence  his 
equitable  title  to  the  costs  of  the  latter  as 
an  auxiliary  proceeding  which  a  judge  would 
recognize  in  refusing  to  stay  the  proceedings 
on  such  an  application,  unless  on  payment  of 
those  costs. 

The  defendsnt  contended,  that  as  the  act  had 
not  provided  for  the  costs  of  the  proceeding  in 
bankruptcv,  which  was  distinct  from  the  action 
at  law,  ana  unconnected  with  it,  there  was  no 
power  in  the  judge  to  order  the  parent. 

Mr.  Baron  Alderson  reserved  his  judgment, 
and  after  consultation  with  Mr.  Justice 
Coleridge,  ruled  that,  inasmuch  as  the  law  had 
provided  two  distinct  remedies,  the  plaintiff 
fiad  a  dear  right  to  proceed  on  both,  and  if  he 
did  so  with  reasonable  and  probable  grounds, 
he  should  in  iairness  be  aRowed  his  coats  of 
both  proceedings ;  and  his  lordship  therefore 
vefused  to  make  the  order,  unless  the  defendant 
consented  to  pay  the  costs  of  the  proceeding  in 
bankruptcy. 

Order  drawn  tip  accordingly. 

Rhodes  and  Lane  attorneys  tor  the  plaintiff. 

Bartley  and  Soutkwood  for  the  defendant. 


m$  the  EMmmmtion. 


SkoiM  the  period  indiin  which  an  action  <m 
a  simple  contract  debt  can  be  brought  have  ck- 
pired,  and  the  defendant  should  pkad  the  Sta- 
tute of  limitations,  will  a  verbal  promlae, 
given  within  the  limited  time,  be  suf&cient  to 
enable  the  plaintiff  to  recover,  or  must  he  be 
prepared  wUh  any  and  what  further  evidence  f 

if  several  defendaata  are  partners  in  trader  is 
it  necessary  to  serve  each  with  a  copy  of  the 
writ  of  summons  ? 

If  the  defendant  keep  out  of  the  way  to  avoid 
persona]  service  of  a  writ  of  summons,  are  there 
any  and  what  means  by  which  to  compel  an 
appearance? 

Within  what  time  af^  service  of  a  writ  of 
summons  is  it  necessary  to  indorse  on  such 
writ  the  day  of  the  week  end  month  of  audi 
service  ?  It  such  indorsement  be  omitted,  what 
is  the  consequence  to  the  plaintiff? 

When  it  is  now  sought  to  arrest  or  detain  a 
defendant  under  the  provisions  of  the  act  for 
tlw  abolition  of  arrest  on  mesne  process,  wbait 
is  essentially  necessary  to  be  stated  ia  tke 
affidavit? 

In  what  cases  most  the  declaratioD  be  filed, 
and  in  what  cases  most  it  be  delivered  ? 

Writ  served  in  any  term  or  vacation,  within 
what  time  should  the  plaintiff  declare  to  prevent 


judgment  of  non  pros.  ? 


QUEOTIONS  AT  THE  EXAMINATION. 
Easter  Term,  1847. 

L  P&SLIMiNARY. 

Where,  and  widi  whom  did  you  aerve  your 
derkship? 

State  die  particular  branch  or  branchea  of 
die  law  to  which  you  have  principally  applied 
yourself  during  your  clerkship. 

Mention  some  of  the  princiaal  law  books 
which  you  have  read  and  studieo. 

Have  you  attended  any  and  what  law  lec- 
tures? 

II.    Common  and  Statutb   Law,  and 
Practics  of  thb  Courts. 

State  some  of  the  principal  kinds  or  forms  of 
action  at  common  law. 

What  is  the  meaning  of  a  local  and  a  tran- 
sitor^r  action  ?  What  actions  are  local  and  what 
transitory  ? 

What  promise  to  pay  the  debt  of  another  will 
be  sufficient  to  found  an  action  upon  ? 

If  the  acceptor  of  a  biU  of  eidiange  refiise 
payment  of  it  when  due,  ia  any  aad  what  stq> 
necessary  before  you  can  sue  the  drawer  or 
indorser  ? 


lere  a  defendant  is  advised  to  plead  more 
than  one  plesi,  what  steps  must  he  tsike  ? 

If  ^ou  are  in  posseaoon  of  a  document  wfaseh 
you  intend  to  produce  at  the  trial,  should  you 
be  justified  in  incurring  the  expense  of  talong 
a  witness  to  prove  it  ?  or  is  there  any  other  way 
of  avoiding  tne  expense  ? 

In  what  case  is  a  registration  of  judgment 
necessary  ?  and  what  advantages  attend  the 
doing  so?  and  for  diffisrent  purposes,  hofw 
should  the  same  be  regiatered  ? 

After  what  time  must  a  judgment  be  revived* 
and  by  what  process  ? 

III.  Conveyancino. 

State  the  different  denominations  of  estates 
in  land  in  point  of  tenure  and  of  duration  ? 

What  words  will  create  or  pass  a  fee  simple 
estate  in  a  will  or  a  deed  respectively  ?  And 
as  to  a  will,  what  difference  in  this  respect  is 
made  by  the  recent  statute  for  the  Amendment 
of  the  Law  as  to  Wills  ?  And  what  are  die 
requisites  to  die  executing  a  will  since  that 
statute? 

Describe  generally  the  nature  of  copyholds, 
and  how  conveyed  inter  vivos.  The  like  as  to 
customary  freeholds. 

What  are  the  rules  of  descent  as  to  fee  simple 
estates,  both  freehold  and  copyhold  ? 

What  is  the  date  of  the  Statute  of  Uses,  and 
what  ito  principal  enactments  ? 

What  is  the  nature  of  the  conveyance  by 
lease  and  releaae,  feoffinent,  and  bargain  and 
sale  enrolled,  respectively  ? 

Who  is  the  protector  of  a  settlement  made 
since  the  Stetute  for  the  Abolition  of  Fines  and 
Recoveries  took  effect,  and  who  of  a  settiement 
made  before  that  period  ? 

What  description  of  inetrumeiit  is  neiw  ae- 
cessary  for  the  diaeBtaiHRg  of  lands,  sad  i   " 


what  ftnod  imut  it  be  «araUed,  and  where  ? 
And  is  any  reference  to  the  etatute*  or  to  the 
purpose  for  which  the  deed  is  made^  necessary 
in  a  disentailing  assurance  ? 

How  does  a  niMtied  woama  convey  her 
estate  in  freeholds  since  that  statute,  and  what 
are  the  Tequisites?  Does  the  statute  apply  to 
tfa«  •qoitable  as  well  as  hgal  estate  of  a  Bonrfied 
womaay  or  to  leaseholds  for  years  ? 

What  are  the  requisites  of  a  deed,  and  what 
fttrtlier  should  be  aUeaded  to  on  the  execntkin 
of  ^power  by  deed  or  other  writing? 

what  deeds  or  iastnuneats  respecting  land 
in  Middlesex  <e^re  registratioii  under  the 
statute,  vid  what  are  excffl)ted  i 

What  was  the  form  of  conveyance  of  lree> 
holds  of  inheritance  to  prevent  the  attachment 
of  the  purchaser's  wile's  dower  before  the  sta- 
tute of  Wiffiam  the  Fourth?  Is  it  nowe?er 
naceasary,  and  in  what  cases? 

What  created  the  necessity  of  the  estate,  for- 
merljr  limited  to  trustees^  to  preserve  contingent 
remainders  ?  Are  such  estates  now  unnecessary, 
and  why  ? 

Can  a  husband  convey  his  wife's  reversion- 
arr  leaseholda  for  years  with  or  without  his 
w3(B^  ar  her  revertionary  portion  payable  out  of 
land,  freehold,  or  leasehold  for  years,  and  how  ? 

What  ia  the  effect  of  tlie  Statute  of  Mort- 


IV.  EauiTY  AND  Practice  op  thb  Courts. 

A  person  conveys  his  estates  to  trustees  upon 
trust  to  sell  and  apply  the  proceeds  of  the  sale 
ardwchaige  of  all  his  bond  debts,  and  the  in- 
taw^  then  due,  and  to  grow  due  thereon,  up 
t»  tbe  day  of  payment.  Upon  taking  the  ac- 
ODunl^  it  is  foond  that  the  principal  and  inter- 
en*  upon  some  of  them  exceed  the  penalty  of 
the  bonds*  In  this  case  are  the  obligees  en- 
ticed to  the  excess?    If  not,  state  the  reason 


I  a  legacy  is  charged  on  real  and  per* 
mud  estates,  and  tbe  legatee  dies  before  the 
dajof  payment,  how  is  this  legacy  treated ? 

nam  what  time  does  die  interest  of  a  ^tfpicf, 
given  by  a  parent  to  a  child,  commence  ? 

If  an  annuitant  under  a  will  dies  before  the 
day  of  payment,  is  any  portion  of  the  annuity 
payable  in  that  case  ?  and  under  what  au- 
thority ? 

What  responsibility  does  a  mortgagee  incur 
by  entering  mto  the  possession  of  knda  mort- 
gaged to  him  ? 

in  what  order  are  the  assets  of  a  testator  ap- 
pfied  in  |)ayment  of  his  debts  ? 

What  is  the  effect  of  the  Statute  of  limita- 
tions on  a  legacy  or  annuitv  ? 

If  a  feme  covert  have  rignts  opposed  to  those 
claimed  by  her  husband,  and  which  she  wishes 
ta  enforce,  how  must  she  proceed  to  do  so  ? 

Where  husband  and  wife  are  defendants  to  a 
suit,  how  does  the  death  of  the  husband  affect 
the  suit  ? 

In  what  case  is  the  answer  of  a  defendant 
evidenot  far  himself  ? 

What  k  the  ofaiect  of  a  pka  ? 

Wftea  it  11  appnhended  a  dtfandnt  ta  likely 


to  a^eeood  without  uswerin^  what  mode  of 
proceeding  is  to  be  adopted  in  such  a  case  ? 

Stila  the  object  of  a  biU  to  perpetuate  the 
testhnoni' of  witnesses  ? 

What  IS  the  imennkm  of  a  show-came  war- 
rant usually  taken  out  before  the  master  pre. 
pares  his  report?  and  when  must  it  be  taken 
oat? 

What  is  the  efiect  of  enrolling  a  decree  ? 

V.  Bankruptcy  and  Practice  op  the 
Courts. 

What  are  the  preliminarv  inouiries  which  the 
solicitor  ought  to  make  beibrene  can  be  sure 
that,  if  a  fiat  be  issued  against  a  person  whom 
it  is  wished  to  make  a  bankrupt,  it  can  be  sup- 
ported? 

What  are  the  different  steps  to  be  taken  un- 
der the  fiat  up  to  the  time  of  the  adjudication. 

Enumerate  the  difi^erent  acts  of  Iwnkruptcy. 

What  course  can  an  intended  bankrupt  tm 
if  he  wishes  to  di^Hite  the  bankruptcy? 

Can  a  trader  get  himself  made  a  bankrupt, 
and  what  course  must  he  pursue  with  that  on* 
ject  ? 

What  is  the  usual  couree  of  proceeding  at  the 
second  meeting  under  the  fiat  ? 

Can  you  give  any  examples  of  debts  not  due 
at  the  time  which  may  be  fpod  petitioning  cre- 
ditors' debts  ?  Can  you  give  any  examples  of 
equitable  debts  which  may  be  good  petitioning 
debU  ? 

If  a  creditor  *  who  holds  security  wishes  to 
prove  his  de})t,  what  courae  must  he  take  to 
entitle  himself  to  prove  ?  Must  he  take  the 
same  course  if  he  holds  bills  of  exchange  as 
security? 

What  is  meant  by  fraudulent  preference  ? 

Does  the  certificate  of  conformity  discharge 
the  bankrupt  from  all  liability  ?  If  not,  what 
is  the  nature  of  the  claims  for  which  he  may 
continue  liable^  notwilhstanding  his  certificate? 

Under  what  circmnstances  may  the  property 
of  a  third  party  become  distributable  under  a 
fiat  against  a  trader  ? 

Have  assignees  the  unlimited  power  to  bring 
actions  and  suite,  and  to  refer  to  arbitration  or 
compromise  ?  If  not,  what  is  required  to  au- 
thonze  an  action  being  brought,  what  to  au- 
thorize a  suit,  arbitration,  or  compromise  ? 

If  an  action  be  brought  by  assignees  aj^ainst 
any  third  party,  can  such  third  party  dispute 
the  bankruptcy,  and  in  what  manner  ?  and  if 
disputed,  what  must  the  assignees  prove  as  to 
the  bankruptcy  ? 

If  a  bankrupt  be  a  lessee  under  a  lease  for 
years,  what  course  must  the  assignees  pursue 
as  to  either  adopting  or  disclaiming  the  lease  ? 
And  if  the  assignees  do  not  adopt  the  lease, 
what  right  has  Uie  bankrupt  as  to  the  lease  ? 

What  is  the  mode  of  appealing  from  the  de- 
cision of  a  commissioner,  and  to  whom  does  the 
appeal  lie  ?  and  to  what  higher  tribunal  is  there 
any  further  appeal  ?    And  under  what  circum* 

VL  CsiJimAL  Law  AND  PnooiaiMNOB  bb« 
PORE  Magistrates. 
Give  the  legal  definitioBS  of  the  crimes  of 
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murder»  manslaughtery  burglary,  housebreak- 
ing, ript,  and  conspiracy. 
•  Undsr  what  age  is  an  infant  considered  in 
law  absolutely  incapable  of  committiug  felony, 
and  up  to  what  age  is  he  presumed  to  be  so  in- 
cabbie  i 

What  is  the  meaning  of  a  principal  in  the 
first  and  in  the  second  degree  ?  and  of  acces' 
saries  before  and  afiter  the  fact  ?  Can  there  be 
accessaries  in  any  other  offence  than  felony  ? 

If  goods  are  stolen  in  one  county  and  carried 
by  the  thief  into  another,  in  which  county  may 
he  be  indicted  ? 

Where  goods  of  a  person  who  has  died  in- 
testate are  stolen,  in  whom  should  the  property 
be  laid,  and  is  there  any  and  what  distinction 
in  that  respect  whether  the  property  be  stolen 
before  or  after  the  granting  of  letters  of  admi- 
nistration ? 

Upon  what  principle  are  the  dying  declara- 
tions of  a  murdered  person  receivea  in  evidence, 
and  subject  to  what  limitation  ? 

What  is  the  nature  of  an  inducement  which 
will  render  the  confession  of  a  prisoner  inad- 
missible in  evidence  against  him  ? 

In  what  cases  is  it  necessary  that  an  offence 
should  be  proved  by  more  than  one  witness  ? 

On  an  mdictment  for  felony,  what  is  the 
effect  of  a  previous  conviction  for  felony  ?  In 
what  manner  and  at  what  period  of  tne  trial 
must  such  previous  conviction  be  proved  ? 

In  what  cases  is  a  defendant  in  an  indictment 
found  at  the  assizes  or  sessions  entitied  to  tra- 
verse such  indictment,  and  to  what  period  in 
either  case  ? 

Where  several  persons  are  indicted  for  a 
joint  misdemeanour,  and  one  or  more  desire  to 
take  their  trials  immediately  and  others  to 
traverse,  what  is  the  practice  with  respect  to 
the  time  of  trial  ? 

Under  what  circumstance  can  an  order  of 
justices  be  procured  for  the  removal  of  a  pauper 
from  one  parish  to  another  ? 

Can  a  wife  residing  with  her  husband  in  a 
parish  be  separately  removed  from  thence  in 
any  case  ? 

At  what  sessions  must  an  appeal  against  a 
poor-law  order  of  removal  be  preferred  and 
tried? 

What  constitutes  such  a  residence  in  a  parish 
as  will  confer  a  settlement  there  ? 

ADMISSION  OF  SOLICITORS. 

The  Master  of  the  Rolls  has  appointed 
Wednesday,  May  5th,  at  the  Rolls  Court,  Chan- 
cery Lane,  at  a  quarter  past  three  in  the  after- 
noon, for  swearing  solicitors. 

Every  person  desirous  of  being  sworn  on  the 
above  day  must  leave  his  Common  Law  Ad- 
mission or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Ofiice,  Rolls 
Yard,  Chancery  Lane,  on  or  before  Tuesday, 
May  4. 


ANALYTICAL  DIGEST  OF  CASES^ 

RBPORTBD   IN   ALL  THB   COURTS. 

SLato  of  Sttotne||5(. 

ADMISSION   IN   INFERIOR   COURT. 

Ao// o/ Me  cour^— The  Lord  Mayor's  Court 
in  London  is  an  inferior  court  within  the  mean- 
ing of  the  6  &  7  Vict.  c.  73,  ss.  2  &  27,  and 
therefore  an  attorney  of  any  of  the  superior 
courts  may  claim  to  be  admitted  as  an  attorney 
of  that  court,  on  signing  the  roll  thereof.  The 
fact  that  the  Lord  Mayor's  Court  has  no  roll 
does  not  exempt  it  from  the  operations  of  the 
statute. 

The  obligation  to  have  a  roll  is,  under  the 
6  &  7  Vict.  c.  73,  s.  2,  imperative  on  all  the  in- 
ferior courts  of  the  kingdom.     The  Queen  y 
The  Mayor  and  Corporation  of  the  City  of 
London,  33  L.  O.  502. 

And  see  Articled  Clerk, 

ARTICLED   CLERK. 

1.  A  barrister  cannot  qualify  as  such, — A 
person  who  has  served  an  attorney  under 
articles  of  clerkship,  being  at  the  same  time  a 
barrister,  cannot  claim  to  be  admitted  an  at- 
torney in  virtue  of  such  service,  although  he 
has  been  disbarred  before  making  the  applica- 
tion.   Bateman,  exparte,  6  Q.  B.  853. 

Case  cited  in  the  judgment:    Exparte  Cole^    1 
Doug.  114 

2.  No/fctf.— When  a  party  had  given  regular 
notices  of  his  intention  to  apply  to  be  admitted 
as  an  attorney  on  the  first  aay  of  Hilary  Term, 
and  it  appeared  that  on  the  second  day  of 
Michaelmas  Term  an  offer  of  partnership  n-om 
the  London  agents  of  the  firm  to  which  he  was 
articled  had  been  made,  provided  he  could  get 
admitted  by  the  last  day  of  that  term,  the  court, 
on  motion,  on  the  fourth  day  of  Michaelmas 
Term,  ordered,  that  on  his  giving  fresh  notices 
referring  to  the  former  notices  and  the  present 
rule,  he  should  be  examined,  and  if  of  ability, 
admitted  the  last  day  of  that  tenn.  Cuncliffe, 
exparte,  3  D.  &  L.  348. 

ATTACHMENT. 

See  Taxation,  2. 

BILL   OF   COSTS. 

It  is  not  necessary  that  an  attorney's  bill 
should  be  entitled  in  a  cause  or  court,  if  from 
the  bill  taken  altogether,  it  can  be  reasonably 
ascertained  in  what  court  and  cause  the  busi- 
ness has  been  transacted.  Martindale  v. 
Falkner,  3  D.  &  L.  600. 

Cases  cited  in  the  judgment:  Lewis  v.  Prim- 
rose. 6  Q.  B.  965;  Jones  ▼.  Randall,  1  Cowp. 
37 ;  Frowd  t.  StiUard,  4  C.  &  P.  51. 

See  Signed  Bill 

GUARDIAN. 

32iirf  Order,  1845. — ^The  court  will  not  ap- 

eoint  the  solicitor  of  the  wife  guardian  for  her 
usband  under  this  order;  nor  give  any  direc- 
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tiom  for  his  being  employed  as  the  solicitor  for' 
the    husband.      Biddmipk  v.  Jjiord  C<mrmfs, 

32  L.  0. 372. 

INFERIOR  COURT. 

See  il(2iiitmo». 

LIBN. 

Production  of  documents, — One  of  two  de- 
fendants, who>  by  their  answer,  admitted  that 
documents  were  in  their  possession,  having, 
with  his  partner,  as  solicitors,  a  lien  on  those 
documents  for  costs,  the  court  declined  to  order 
the  defendants  to  pay  those  costs  in  order  to 
facilitate  the  production  of  the  documents. 
Wroughton  v.  Barclay,  33  L.  O.  477. 

JURISDICTION. 

See  Taxation,  6. 

NSOLIGSNCB   OF   SOLICITOR. 

A  bill  will  not  be  allowed  to  be  amended 
after  great  delay,  on  the  ground  that  the  delay 
was  owing  to  the  negligence  of  the  solicitor, 
and  the  plaintiff  had  in  consequence  changed 
his  solicitor.     Clarke  v.  Mayor,  Sfc,  of  Derby, 

33  L.  O.  165. 

NOTICB   OF   ADMISSION. 

See  Articled  Clerk,  2. 

PAYMBNT  TO   SOLICITOR. 

The  sum  of  69/.  stock  and  8/.  cash  stood  to 
the  account  of  a  certain  party  who  was  resident 
abroad :  and  on  an  apphcation  on-  his  behalf, 
the  money  was  paid  to  his  solicitor,  the  solicitor 
and  another  undertaking  that  the  same  should 
be  properly  applied.  Armstrong  v.  Stocken, 
33  L.  O.  405. 

PRIVILSGBD  COMMUNICATION. 

See  Production  of  Documents, 

PRODUCTION   OF    DOCUMENTS. 

Professional  confidence. — A  solicitor  cannot 
refuse  to  produce  papers  to  a  party  originally 
interested  in  them,  on  the  ground  ot  the  profes- 
sional confidence  subsisting  between  himself 
and  a  third  party  also  interested  in  those 
papers. 

A  letter  written  to  a  solicitor  inclosing 
another  letter  which  the  writer  requests  the  so- 
Ucitor  to  send  in  his  own  name  to  a  third  party 
is  not  protected  by  the  professional  confioence 
subsisting  between  the  solicitor  and  the  writer. 
ReyneU  v.  Spry,  33  L.  O.  210. 

And  see  Lien. 

RETAINER. 

See  Taxation,  10. 

ROLL   OF  ATTORNEYS. 

See  Admission. 

brbriff's  court. 
Attorney. ^"Witness, — ^Where  an  attorney  con- 
ducts a  civil  cause  at  a  trial  before  the  under- 
sheriff,  as  advocate,  and  makes  a  speech  to  the 
jury  on  behalf  of  his  client,  he  cannot  give  evi- 
dence in  the  cause,  and  if  he  does,  the  court 
^vill  grant  a  new  trial.  Stones  v.  Biron,  33 1 
L.  0. 141.  i 


SIGNED   BILL  OF  COSTS. 

Under  the  Solicitors'  Act,  (6  &  7  Vict.  c.  73,) 
the  client  may  obtain  an  order  for  the  taxation 
of  a  solicitors  bill  which  has  been  delivered 
without  signature,  &c. 

In  general,  it  is  an  objection  to  an  order  of 
course  for  taxation,  that  it  contains  a  direction, 
on  payment  of  the  biU  which  the  order  itself 
directs  to  be  taxed,  to  give  up  more  papers  than 
the  solicitor  is  bound  to  give  up.  But,  under 
the  peculiar  circumstances  of  this  case,  such  an 
order  was  held  not  irregular.  Pender,  in  re, 
8  Beav.  299. 

STRIKING  OFF  THE   BOLL. 

The  court  will  entertain  an  application  to 
strike  an  attorney  off  the  roll  for  alleged  pro- 
fessional misconduct,  although  the  facts  ad- 
duced in  support  of  the  charge  disclose  evi- 
dence sufficient  to  sustain  an  indictment.  In 
re ,  33  L.  O.  141. 

TAXATION. 

1.  Agreement  to  pay  costs. — ^A  person  liable 
to  pay  a  solicitor's  oiU  under  a  general  agree- 
ment to  pay  all  the  costs  of  a  certain  transac- 
tion, may  have  the  bill  taxed  under  a  common 
order.  Principle  on  which  taxation  must  be 
conducted  where  the  solicitor  was  not  employed 
by  the  peraon  applying  to  tax  the  bill.  In  re 
Wallace,  33  L.  0.112. 

2.  Attachment. — ^Where  an  attorney  obtains 
an  order  for  the  taxation  of  his  bill  of  costs, 
under  the  6  &  7  Vict.  c.  73,  s.  43,  he  cannot 
proceed  by  attachment  without  first  obtaining 
an  order  for  payment  of  the  amount  certified  to 
be  due.     Woodhouse,  in  re,  2  C.  B.  390. 

3.  Disability  of  outlaw  to  tax. — An  outlaw 
cannot,  for  his  own  benefit,  move  to  have  his 
attorney's  bill  taxed. 

So  held,  where  the  outlaw  was  administrator, 
with  the  will  annexed,  by  which  all  the  personal 
estate  was  bequeathed  to  him,  subject  to  pay- 
ment of  the  debts,  &c.,  and  one  of  the  biUs 
which  he  sought  to  tax  related  to  business  done 
for  himself  and  the  testatrix  jointly,  and  the 
other  to  business  done  for  the  testatrix  alone. 
Mander,  in  re,  6  Q.  B.  867. 

4.  Irregularity. — A  solicitor  was  employed 
by  two  penons,  A.  and  JB.  An  order  of  course 
for  taxation  was  obtained  by  A,  alone,  on  the 
allegation  that  the  solicitor  was  employed  by  A. 
It  was  discharged  for  irregularity.  Perkins,  in 
re,  8  Beav.  241. 

5.  Joint  liability. — Where  three  parties  are 
jointly  liable  to  a  bill  of  costs,  and  a  judgment 
is  obtained  for  the  amount  in  an  action  against 
one,  the  other  two  are  not  precluded  by  such 
judgment  from  obtaining  an  order  to  tax.  In 
re  Hare,  33  L.  0. 550. 

6.  Jurisdiction. — Costs. — To  obtain  the  tax* 
ation  of  a  bill  of  costs  after  payment,  the  peti- 
tioner must  allege  and  prove  specific  items  of 
overcharge,  even  if  the  payment  has  been 
made  under  protest  and  upon  pressure.  Upon 
a  petition  for  taxation,  the  court  has  no  juris- 
diction to  determine  the  construction  of  a  dis- 
puted special  contract  as  to  the  costs. 

The  court,  though  it  refuses  the  prayer  of  a 
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petition  for  ttaution,  does  not  ahnqfa  give  the 
oosts.    noimom,  w  f«,  8  Bear,  237- 

7*  Lower  Sade, — IHrecHoMt  totke  cjficers.-^ 
tn  an  action  for  damam  necesaanly  naliqai- 
dated,  the  coBts  cannotoe  taxed  on  the  lover 
scale  given  by  the  directions  to  the  taxing 
offieerB^Trini^Tenn,  7  Vict^  tkoogh  the  plain- 
tifi^  at  the  sittings  or  assiaea,  recover  less  than 
^h  WaHker  v.  Moss^  7  Q.  B.  169. 
.  8.  Order  qf  course. — nirdparty^ — Under 
ordioary  circumstances,  an  order  for  taxation 
may  be  obtained  as  of  course  by  Uiird  parties 
"liable  to  pay."    Bracey,  in  re,  8  Beav.  338. 

9.  Payment  under  protest. — Payment  of  a  bill 
of  costs  under  pretest,  or  the  circomstance  of 
then  being  overchai|(es»  k  not  alone  sufficient 
to  indooe  the  court  to  order  a  taxaitioB  after 
payment;  nor  is  it  a  soffideBt  groond  dait  ^e 
bitt  contains  chavgea  which  wmdd  not  be  al- 
lowed between  a  mortgagor  and  morCgagae,  if 
they  are  proper  charges  as  agunat  the  nort- 
gagee.    In  re  Harrison,  33  L.  O.  404. 

10.  Retainer.-^Order  of  course,—  Costs, — In 
9tpaXy  the  chent,  in  prosecuting  the  common 
order  for  taxation,  may  object,  on  the  ground 
of  want  of  retainer,  to  any  items  of  the  bill,  ex- 
ee^  those  as  to  which  he  has  admitted  the  re- 
tamer  by  his  petition.  The  pnctice  is  different 
aftkw. 

A  party  applying  for  a  spechd  order  Idt  tax- 
ation, in  a  case  in  which  he  might  have  obtained 
tiM  common  order,  mast  pay  the  costs,  ^ough 
be  succeeds.    Braeey,  tn  re,  8  Beav.  266. 
Csse  cited  in  tfaejadgment :  Rigby  t.  Edwards, 
in  BMiiies  oa  Costs,  p.  S8t,  (Ist  ed.%and  t55, 
(fad  edit.) 

11.  Retrospective  effect  of  SoUeUors'  Act, — 
Hie  jurisdiction  as  to  taxation  given  by  the  So- 
licitors' Act,  extends  only  to  the  ascertainment 
by  the  ordinary  rules  of  practice,  of  the  ^iHin. 
turn  payable  by  one  party  to  the  other.  It  doea 
not  authorize  the  court  to  determine  whether  a 
sjtedal  agreement  exists  as  to  the  mode  of  tax- 
ation, or  the  manner  in  which  the  costs, 
charges,  and  expenses  are  to  be  settled  and 
paid. 

Retrospec  tive  operation  of  the  Solicitors'  Act 
to  make  taxable  bills  not  previously  liable  to 
taxation,  incurred  before,  but  remaining  un- 
settled at,  the  time  of  the  passing  of  the  act. 
Shodes,  in  re,  8  Beav.  224. 

12.  Undertakiny, — An  attorney,  on  being 
retained  to  conduct  a  cause,  gave  his  client,  the 
following  undertaking :— "  Should  the  damages 
or  costs  not  be  recoverable  in  an  action,  I  shall 
chaige  you  costs  out  of  purse  only."  The 
plaintiff  obtained  a  verdict,  with  damages  and 
costs,  but  the  defendant  obtained  his  discharge 
under  the  Insolvent  Debtors'  Act,  and  the 
plaintiff  only  received  a  dividend  of  about  7«. 
m  the  pound  on  the  amount  of  his  judgment : 
Held,  that  the  attorney  was  not,  under  these 
drcumstances,  limited  by  his  undertaking  to 
costs  out  of  pocket  only. 

The  Master  having  taxed  the  attomey'a  InU, 
allowing  him  costs  out  of  pocket  only,  a 
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nnMDB  to  review  ikm  taxation  was  taken  ovk, 
and  heard  before  the  same  judge,  who  diamssfeod 
it :  Held,  that  the  attorney  had  a  right  to  ap- 
peal from  this  decision  to  the  court  Strettam, 
in  re,  14  M.  &  W.  806  ;  S.  C.  31  L.O.  150; 
32  L.  O.  226 ;  3  D.  &  L.  t78. 


UNDSIKTAKIlfO. 

1.  Where  an  attorney  arranged  terms  for  the 
settlement  of  an  action,  and  in  pursuance  there- 
of drew  up  a  promissory  note  ror  the  amount  of 
the  debt  and  costs,  which  the  defendant  signe4» 
and  also  gave  his  own  undertaking  to  guarantee 
the  payment  of  the  note  with  interest :  HeUf, 
that  this  was  an  undertaking  given  in  his  cha* 
iucter  of  attorney,  ahfaov^  he  was  not  j^ 
attorney  in  the  action,  and  it  .waa  sworn  by  mm 
that  he  was  not  acting  as  attorney  for  the  de- 
fendant, and  that  be  had  not  made  any  charge, 
or  been  paid  anytiiing  for  his  services.  <Fctr- 
lAsme,  sn  ffv,  3  D.  &  L.  548* 

OsM  eited  in  the  jvdgaient:  In  re  Gee,  f  D.  ft 
L.99T. 

2.  It  is  no  objection  to  a  rule  calling  on  an 
attorney  to  pay  a  sum  of  money  pursuant  to  his 
undertaking,  that  oeariy  three  years  have 
elapsed  since  it  was  given;  repetfted  applica- 
tions for  payment  having  been  made  from  tiine 
to  time  up  to  a  recent  period.  Tltterton  ▼. 
Sheppeard,  3  D.  fr  L.  775. 

And  aee  ToMoHcn,  12. 


REGENT   DECISIONS  IN  THE  SUPS- 
RIOR  COURTS. 

RBFOaTBD    BY    BARRISTXRS    OF    THB    8BVK«AL 
COURTS. 

Haxtf  Cbxitcellor. , 
Lewis  V.  Hinton.    March  26th,  1847*. 

VACATING  INROLHBNT  OP  9BCRBB. 

The  proper  course  to  prevent  the  inroltnent  ^ 
a  decree  is  to  enter  a  caveat ;  in  the  absence 
of  which  the  inrolment  will  not  be  vacated 
upon  the  yrounds  of  concealment,  surprise, 
and  undue  haste, 

Mr.  J.  Parker,  with  ^om  was  Mr.  Bird, 
applied  on  behalf  of  the  defendant  to  vacate  the 
inrolment  of  a  decree  made  by  the  Vice-Chan* 
cellor  of  England,  on  the  27th  of  Feb.  last,  and 
remarked  that  this  was  an  original  application, 
as  his  lordship  alone  possessed  the  necessary 
jurisdiction.  As  soon  as  the  decree  was  made 
out,  to  facilitate  which  the  plaintiff  had  bor- 
rowed the  defendant's  briefs,  the  former  pro- 
cured it  to  be  inroUed,  although  aware  that  the 
latter  intended  to  appeal  to  his  lordship.  The 
defendant,  after  his  brief  had  been  returned, 
lost  no  time  in  presenting  a  petition  for  are* 
hearing,  and  then  for  the  first  time  ascertained 
tlo^^e  decree  had  been  enrolled.  Und« 
these  ciiciunatanoee,  it  was  sttbmitted  that  tiie 
jnroknent  would  be  vacated.  Stevens  r,  Guppy, 
mons  was  taken  out  and  £eard  before  ajudflelTam.  &  Rosa*  178;  Wriykt  v.  Wn§kt^  •• 
at  chambers,  who  diracted  the  taxation  to  be|porteda8  Anon,  1  Ves.  (sen.)  325. 


5i9Mnor  Courted*  Jmi  Chmcwihr*    JWii    Oiwn'f  Bench. 


Mr.M^wmd  Mr.  GfatteeoBteiidid,  tbat  the 
iflaggestediivn  aotBafficieat  to  anp- 
tfaeafyplkiitioik  Tfas  pfadatiffluul  acted 
acoordinff  to  practice,  end  bad  not  mieled  tbe 
ddfandeiit  by  muf  Gomnnmicatioii.  Tkey  died 
Ad^T.  aori4.lMiL&iL640;  Wm^ew. 
Carter,  1  MyL  k  K.  283;  Bcnm  v.  fVUtrnt, 
l&M.ftMyL486;  JD«nMmF.^9dk,4MyL 
&  0.650. 

llie  JLord  Ckmieeikr,  efter  hearing  Mr. 
Pmrter^s  r^j,  eaid,  Tbe  pxiaciide  is,  that  eadi 
party  ia  jn^ed  in  uainn:  dispstch  to  procuie 
JSHDlnent  of  a  decree.  It  is  open  to  the  other 
pBitf  to  enter  a  eacmi.  Eadi  has  a  regular 
Gonae  of  proceeding,  in  many  cases  the 
oflBOii  is  not  entered ;  hot  if  anyttiing  passes 
vlndi  indnoes  the  party  not  to  enter  it,  the 
Gonrt  wiU  not  permit  tiie  inrofanent  to  stand. 
Nndmig  took  place  liere  hat  a  knowledge  of  an 
i  iateDtion  to  appeal,  and  the  fact  of  boriowiug 
hnsfii  to  forward  an  object  oommon  to  both 
pntaea.  The  pfanvtiff's  solicitor  said  nothing 
of  Ins  intestion  to  inrol  the  deesee ;  indeed,  if 
he  had  he  wonid  hare  defeated  his  client's  in- 
terest The  advene  party  cannot,  therefoie, 
mj  that  he  was  mialed;  consequently,  there 
an  no  groaade  for  Tacating  tbe  inrolmqiit,  and 
tbe  i^y^ication  mnst  be  reSised. 


Kallf  €o««t. 
Edffey.  Duke.    Jan.  28ih,  1847- 
AauufBMSHT  OF  BILL.— oRon  OF  coviism. 

An  order  to  amend  mhick  the  plainiif  ia  en^ 
titled  to  obtain  as  of  course,  is  considered 
as  an  order  of  course,  though  made  on  a 
special  wsotionj  and  a  second  order  to 
amend  Obtained  as  of  course  after  the  mdt- 
inf^  of  such  an  order  is  irregular. 

ne  Mastg^  of  the  Rolls  wiU  not  order  amend- 
ments made  under  an  irregular  order  to 
amend,  to  be  taken  off  the  file,  if  the  cause 
is  not  at  the  BoUs, 

Tbib  was  a  motion  to  discbarge,  for  irregu- 
lanCy,  an  order  to  amend,  obtained  as  of  coarse, 
with  costs,  and  to  take  the  amendments  off 
the  fik.  The  alleged  inegnlarity  was,  that  die 
plaintiff  had  previonsly  obtained  an  order  to 
amend,  and  therefore  conld  not  obtain  a  second 
oarder  to  amend  as  of  course.  The  focts  of  the 
case  were  as  follow :— An  injonetion  had  been 
obtained  in  the  cause,  which  the  defendants 
made  a  motion  before  the  Vice-Chancellor 
Wigram,  in  July  last,  to  dissolve.  A  cross 
notkm  was  made  by  the  plaintiff  for  leave  to 
emend,  without  prejudice  to  the  injunction. 
Hia  Honour  dissolved  the  injunction,  but  gave 
the  jihintiff  leave  to  amend  generally,  llie  de- 
foraants  appealed  to  the  Lord  Chancellor  for 
hia  Honour's  judgment,  but  unsucceasfoUy, 
^d  pending  the  appeal,  the  order  to  amend 
dropped.  They  afterwards  obtained  as  of 
course,  and  acted  upon  the  order  complained 
of,  and  now  contendusd  that  the  order  made  by 
the  Viee-Chancellor  Wigram  was]not  an  order 
of  eooraey  inasmuch  aa  it  was  made  upon  a 
special  motion  after  notice^  and  tbereferey  dMt 


the  order  to  amend  wUdi  Ifae  _ 
so«|^  to  discharge  was  in  foct'the  first 
whidi  had  been  obtainsd  as  of  ooone,  sad 
consequently  was  regvdar. 
Mr.  Bigg  for  the  mothm. 
Mr.  Tknisr  and  Mr.  Hao^i^SeU  cootriL 
Lord  Langdede  said,  that  he  thought  the 
order  was  imgular;  for  ahhoo^h  the  motioa 
upon  which  tiie  order  wk  made  was  a  special 
onci,  the  Vice-ChaneeUor  had  refined  it,  so  for 
as  any  thing  soecial  was  asked,  md  made  only 
the  order  lAicn  the  nartiea  had  a  right  to  oh* 
tain  as  of  course,  saa  which,  therefore,  must  ho 
tieated  as  an  order  of  course.  Then  the  ob- 
taining a  second  order  as  of  course  was  irrogu- 
Ur.  The  portica  should  have  asked  specially 
for  an  enlargement  of  the  time  limited  for 
amending,  by  the  first  order.  Tbe  order  mnst 
be  disdiuged  with  costs,  except  in  so  fares  the 
motion  sov^t  to  haine  the  amendment  takenoff 
the  file,  as  to  which  he  had  no  juris&ction,  the 
case  bong  before  the  Yice-CSutacdlor  Wigraau 


(Before  the  Four  Judges.) 
HmUery.Caidwdi.    Hflary  Term,  1847. 

▲TTORNKT. VTLtNG  RSTURN   OF  WRIT,— 


MBGLIQBNCE. 

Under  the  2  IT.  4,  c.  39*  «•  10,  which  sags, 
that  tke  units  therein  mentioned  "shall  be 
returned  non  est  inventus,  and  entered  qf 
record'^  an  attorney  is  bound  to  make  the 
return  of  non  est  inventus,  and  to  bring 
the  writ,  with  such  return,  to  the  proper 
officer  of  the  court  to  be  by  him  filed  qf  re^ 
cord.     The  word  "returned"  in  the  statute 
includes  filing  so  far  as  an  attorney  can  file 
a  writ. 
In  an  action  against  an  attormey  for  negUr 
gence,  the  deelarati^  alleged,  ^'that  tha 
defendant  did  not  nor  would  file  the  said 
writs."    Held,  that  if  there  was  any  sense 
of  the  wordfiJe  in  which  an  attorney  couid 
be  liable  to  perform  that  duty,  the  declarer 
tion  would  after  verdict  be  good;   that  in 
this  case  there  was  such  a  sense  of  that 
word,  as  he  was  bound  to  bring  the  writ  ta 
the  proper  officer  ia  order  to  be  filed  ^ 
record.     The  judge  hamng  received  evidenee 
of  what  was  the  practice  in  this  respect,  «fi- 
rected  the  jurors,  that  the  omitting  to  act 
in  accordance  with  an  estabUehed  praotiea 
was  negligence,  and  he  Initio  them  to  sag 
whether  that  practice  had  been  so  well  an- 
derstood  that  the  plaintiff  had  been  guilty 
of  gross  negUgenee,  Held,  «e  sitsdirec^Mm. 
This  was  an  action  on  the  case  for  negli* 
gence,  brought  against  an  attorney  for  omitting 
to  file  certain  writs  in  compliance  with  the  Q  W. 
4,  c  39»  8. 10,  to  prevent  tke  operation  of  the 
Statute  of  limitations,  by  reason  of   which 
omission  die  plaintiff  was  deprived  of  the  pro- 
ceeds of  a  judgment  obtuned   against   one 
Hicks.    Hie  case  has  been  twice  tried,  and  a 
verdict  given  for  the  plaintiff  on  each  trial.    A 
new  trial  on  the  former  occasion  was  granted  «a 
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%e  ground  of  misdirection  with  respect  to  the 
question  of  negligence.*  The  last  tnal  was  he- 
rare  Coleridge,  J,,  in  Middlesex.  The  declara- 
tion alleged  the  retainer  of  the  defendant  hy  the 
plaintiff;  that  it  hecame  the  duty  of  the  de- 
fendant to  exercise  proper  care  and  diligence, 
&c. ;  hut  that  the  defendant  did  not  nor  would 
file  the  said  vmts  with  the  said  officer  accord- 
ing to  the  practice  of  the  court,  by  reason  of 
which  conduct  the  proceedings  became  void 
and  of  no  effect.  Evidence  as  to  the  practice 
of  the  court  was  given  that  it  was  the  duty  of 
an  attomev  to  bring  the  writs  to  the  proper 
officer,  ana  then  it  was  the  duty  of  the  officer 
to  enter  them  of  record.  The  defendant  had 
n6|[lected  to  bring  the  last  two  writs  to  the 
office  within  the  time  prescribed  by  the  act  of 
parliament,  so  that  they  might  be  entered  of 
record.  I'he  learned  jud^e  told  the  jurors, 
that  in  order  to  find  a  verdict  for  the  plaintiff 
they  must  be  satisfied  that  the  defendant  had 
been  guilty  of  gross  negligence ;  and  that  in 
his  opinion  the  act  of  S&kf,  although  not  men- 
tioned in  the  statute,  was  mcluded  in  the  words 
"  returned  non  est  inventus  ;"  and  it  was  for 
the  jury  to  say  whether  the  practice  was  so 
well  understood  that  the  defendant  had  been 
guilty  of  gross  neghgence  in  omitting  to  bring 
in  the  writs  so  that  the  proper  officer  might 
make  the  return  and  enter  them  of  record.  A 
rule  nisi  had  been  obtained  either  to  correct  the 
judgment  on  the  ground  of  the  insufficiency  of 
the  declaration,  or  for  a  new  trial  on  the  ground 
of  misdirection. 

Mr.  Crowder,  Mr.  Watson,  and  Mr.  Ball, 
appeared  in  support  of  the  verdict.  The  ruling 
of  the  learned  judge  is  correct.  The  word 
filing  only  means  brinflring  the  writs  to  the 
proper  office  in  order  that  full  effect  may  be 
given  to  them.  The  filing  a  declaration  or  the 
filing  an  affidavit  are  terms  in  constant  use, 
and  merely  mean  bringing  them  to  the  proper 
office.  • 

Mr.  Knowles  and  Mr.  Ratolinson  contr^. 
Filing  these  writs  is  not  necessary  for  barring 
the  Statute  of  Limitations.  Full  effect  would 
be  given  to  this  statute  by  returning  non  est 
inventus  and  entering  the  writs  and  return  of 
record.  Hunt  v.  Coxe,^  Harris  v.  Woolford,'' 
Taylor  v.  Hipkins^  But  assuming  that  filing 
is  necessary,  then,  upon  the  authority  of  nu- 
merous cases,  the  learned  judge  should  have 
told  the  jury  that  this  was  a  matter  of  such 
doubt  and  ambiguity  as  to  negative  anything 
like  gross  negligence.  Baikie  v.  Chandless,' 
Bulmer  y.  Oilman,^  Elkington  v.  Holland.9 
And  without  gross  negligence  such  an  action 
as  the  present  is  not  maintainable.  Purves  v 
Landell^ 

Lord  Denman,  C.  J.,  now  delivered   judg- 


•  See  a  report  of  this  case,  29  Legal  Observer, 
p.  89. 

^  3  Burr.  1360.  «  6  T.  R.  617. 

^  5  Bam.  &  Aid.  489.  *  3  Camp.  17. 

'  4  Man.  &  Gran.  108.    »  9  M.  &  W.  669. 

*  12  Clark  &  Finnelly,  91^  and  the  cases 
there  cited  and  affirmed. 


ment.    After  stating  the  facts  of  the  case  and 
the  pleadings,  his  lordship  said : — ^The  learned 
judge  is  alleged  to  have  been  wrong  in  holdinjr 
that  filing  the  return  was  necessary  by  tfae 
statute,  or  that  it  was  included  in  the  word 
return  used  in  the  section,  and  in  leaving  the 
question  of  negligence  to  the  jury  when  the 
jury  ought  to  have  been  directed  by  him  on  the 
question  of  negligence  as  on  a  matter  of  law. 
There  are  two  things  required  by  the  statute  to 
be  performed  within  a  limited  time,-±the  return 
of  non  est  inventus,  and  the  filing  that  return  of 
record.    This  latter  act  is  to  be  done  by  the 
officer  of  the  court,  but  as  his  duty  is  limited 
to  entering  such  returns  as  are  brought  to  him, 
the  duty  to  bring  them  is  that  of  the  attorn^. 
Since  tne  passing  of  the  statute  the  whole  ob- 
ject of  suing  out  the  writ  and  indorsing  the 
date  upon  it  wiU  be  defeated,  unless  the  writ  is 
in  due  time  returned  into  the  office.     The  at- 
torney has  the  custody  of  the  writ,  and  knows 
the  time  when  this  is  to  be  done.   A  negligence 
to  do  what  was  necessary  to  keep  alive  the  suit 
was  in  this  case  especially  wrong,  since   the 
particular  object  of  his  being  retained  was  that 
ne  might  do  what  was  necesseuy  to  keep  alive 
the  ri^t  of  action.    Then  it  is  objected  that 
the  learned  judge  treated  filing  as  included 
under  the  word  return.     But  the  declaration 
says,  "  filing  according  to  the  necessary  and 
proper  practice  of  the  court."    The  judge  told 
the  jury  that  filing  would  be  the  act  of  bringing 
the  return  to  the  officer,  and  in  that  sense  it 
was  part  of  the  attorney's  duty  to  file  the  writ. 
We  do  not  see  any  objection  to  that  direction, 
and  are  of  opinion  that  the  duty  of  bringing  it 
to  the  office  for  the  purpose  of  filing  may  be  in- 
cluded under  the  word  "  return."  Merely  writing 
the  words  non  est  inventus  is  not  sufficient.  The 
writ  ought  to  be  delivered  to  the  proper  officer. 
The  attorney  must  do  that  which  would  be 
sufficient  to  warrant  the  issue  of  another  writ. 
It  was  not  contended  that  filing  was  the  duty 
of  the  attorney  in  any  other  sense  than  this. 
The  other  kind  of  filing  is  part  of  the  duty  of 
the  officer.     Then  as  to  the  alleged  misdirec- 
tion— the  question  of  negligence  or  no  negli- 
gence was  a  question  of  fact  for  the  jury, 
though,  like  many  others  which  turn  on  matters 
of  law,  it  was  necessary  to  direct  the  jury  pro- 
perly upon  it.    The  judge  was  to  say  what  was 
the  sort  of  negligence  for  which  an  attorney 
was  responsible.     Having  done  that,  he  was 
right  in  leaving  it  to  the  jurors  to  say  whether 
the  attorney  had  performed    his    anty,   and 
whether,  in  the  case  of  non-performance  of  it, 
that  non-performance  was  culpable  or  venial  in 
the  sense  in  which  it  would  or  would  not  sus- 
tain this  action.    The  learned  jud^e  has  done 
this,  and  as  to  the  manner  in  which  he  may 
have  done  it,  we  think  that  nineteen  days  delay, 
when  the  attorney  was  specially  retained  to 
keep  the  action  alive  would  warrant  the  judge 
in  making  strong  remarks. 

It  is  said  that  the  judgment  ought  to  be  ar- 
rested, because  it  is  not  the  duty  of  an  attorney 
to  file  a  writ.  But  we  think  that  if  there  is  any . 
sense  of  the  word  filing  in  which  he  can  be  Mud 
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to  be  liable  to  file  it,  that  is  sufficient  after  rer- 
^ct.  We  think  that  there  is  such  a  sense  of 
that  word,  and  therefore  that  the  judgment 
must  be  for  the  plaintiff.        Rule  discharged. 

€lortn'i  3Ben4  ^rxcKcc  Court* 

(Before  Mr.  Justice  Ck)leridge.) 

BaeparteJokn  Unwin.  Saturday,  April,  24, 1847. 

ARTICLED    CLERK.  —  SSBVICS    AND    INROL- 
MBNT. 

Where  in  September,  1843,  a  party  was  ar- 
ticled to  an  attorney,  wko  nealeeted  to  have 
smek  articles  duly  inroUed,  out  at  the  time 
of  the  execution  handed  them  over  to  the 
clerk  to  keep  them  safely,  and  never  after- 
wards  took  any  measures  to  get  them  tn- 
rolled:  and  it  was  sworn  by  the  clerk  that 
he  was  ignorant  of  the  necessity  if  such  m- 
rolmemt,  and  thought  everything  necessary 
had  been  done  untU  November  last,  and  had 
since  made  ineffectual  attempts  to  induce  his 
master  to  get  the  articles  inroUed,  and  was 
treated  with  personal  violence  by  him:  the 
court  granted  the  clerk  permission  to  inrol 
the  articles  himself,  and  directed  that  the 
service  qf  such  clerk  (three  years  and  a-half) 
should  he  computed  from  the  date  of  his 
articles,  and  also  granted  a  rule  calling 
tqton  the  attorney  to  show  cause  why  the 
clerk  should  not  be  dischargedfrom  his  ar- 
tides,  and  why  it  should  not  be  rtferred  to 
the  Master  to  report  what  part  of  the  pre- 
\  should  be  returned. 


Tbis  was  an  application  on  behalf  of  an  ar- 
ticled clerk,  that  the  period  of  his  senrice  may 
be  reckoned  from  the  time  when  he  entered 
into  his  articles,  and  that  he  may  be  permitted 
now  to  inrol  such  articles,  also  that  the  attorney 
to  whom  he  was  articled  may  show  cause  why 
the  applicant  should  not  be  discharged  from 
his  articles,  or  assigned  to  some  other  attorney, 
and  why  it  should  not  be  referred  to  the  Master 
to  report  what  part  of  the  premium  should  be 
returned.  It  appeared  from  the  affidavit  of  the 
articled  clerk,  that  on  the  30th  of  September, 
1843,  he  articled  himself  to  an  attorney  of  this 
court,  and  paid  him  a  premium  of  200/.,  it 
being  also  stipulated  that  he  was  to  have  an 
annual  salary ;  that  at  the  tune  of  executing  the 
articles  the  attorney  handed  them  over  to  the 
derk,  with  directions  to  keep  them  safely,  and 
never  afterwards  took  any  steps  to  get  them 
inrolled,  pursuant  to  the  6  &  7  Vict.  c.  73,  s.  8. 
It  was  sworn  by  the  clerk  that  he  remained  in 
entire  ignorance  of  the  necesssity  for  inrol- 
ment,  and  considered  that  everything  necessary 
had  heen  done,  until  November  last,  when,  for 
the  first  time,  he  became  acquainted  with  the 
legal  necessity  of  inrolling  the  articles.  It  fur- 
ther appeared,  that  on  his  applying  to  his  mas- 
ter on  tibe  subject,  he  desired  him  to  apply  to 
his  friends  for  money  for  the  purpose,  but  took 
himself  no  steps.  In  March  last,  however,  the 
clerk  wrote  a  letter  to  his  master  requesting 
payment  of  his  salary,  which  was  then  in  arrear, 
and  also  requiring  his  articles  to  be  inrolled, 
upon  which  his  Master  requested  him  to  attend 
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him  in  his  drawing-room,  upon  his  doing 
which,  he  (as  was  sworn)  committed  great  per- 
sonal violence  unon  the  clerk,  turned  him  out 
of  she  house,  ana  gave  him  into  the  custody  of 
a  policeman  upon  a  charge  of  assault,  which, 
upon  investigation  by  the  inspector  at  die 
police  station,  was  dismissed. 

T.  W.  Saunders  now  moved,  referring  to  the 
8  &  9  sections  of  the  6  &  7  Vict.  c.  73,  which 
impose  the  duty  of  gettmg  the  articles  inrolled 
upon  the  attorney,  and  depriving  the  clerk  of 
the  benefit  of  his  service  under  them,  unless 
inrolled  within  six  months,  and  urged  that  it 
would  be  exceedingly  hard  upon  a  clerk  who 
when  he  enters  into  his  articles  necessarily 
knows  nothing  of  these  matters,  if  he  were  to 
lose  the  advantage  of  three  years  and  a-halTs 
service  by  the  neglect  of  his  master,  and  that, 
under  all  the  circumstances,  it  would  be  im- 
possible that  he  could  remain  with  his  present 
master  any  longer. 

Coleridge,  J .    I  think  von  may  take  your  rule. 

Saunders,  The  first  oranch  of  the  rule  will 
be  absolute  for  the  clerk  to  enrol  them,  and  to 
have  the  advantage  of  his  full  period  of  service. 

Coleridge.  Yes,  but  the  remainder  which 
caUs  upon  the  attorney  nisi  only. 

Rule  accordingly. 

Camman  ipUuM. 

Giles  and  another  v.  Cornfoot,    Easter  Term, 
1847. 

PROVISIONAL  COMMITTEB-MAN. —  ATTBND- 
ANCK  AT  MEETING.  —  EVIDENCE  OF 
IDENTITY. 

In  order  to  establish  the  identity  of  the  de^ 
fendant  as  having  been  present  at  a  meet^ 
ing  of  a  railway  provisional  committee  of 
which  he  was  a  member  for  the  purpose  of 
making  a  resolution  passed  at  such  meeting 
admissible  in  evidence  against  him,  it  is  not 
enough  to  produce  the  minute  book  of  the 
proceedings  copied  from  a  previous  rough 
draft,  and  containing^  amongst  those  pre* 
sent,  a  similar  name  to  the  defendant's,  and 
to  show  that  the  defendant  was  the  only  per- 
son  bearing  that  name  on  the  provisional 
committee,  and  that  he  had  been  summoned 
to  attend  it. 
This  was  an  action  for  the  skill  and  services 
of  the  plaintiffs  as  engineers  to  a  railway  com- 
pany, of  which  the  defendant  was  one  of  the 
registered  provisional  committee-men.    At  the 
trial,  before  Lord  Chief  Justice  Wilde,  on  the 
10th  of  Feljruar^  last,  at  Westminster,  it  was 
proved,  in  addition  to  the  usual  preliminary 
matters,  that  the  first  meeting  of  the  provisional 
committee  took  place  on  the  16th  of  October, 
1846.    That  the  defendant,  as  one  of  the  pro- 
visional committee,  being  the  only  person  of 
the  name  on  it,  had  been  summoned  by  circu- 
lar  to  attend  that  meeting,  and  that  at  it  the 
plaintiffs  were  appointed  engineers,  and  the  de- 
fendant one  of  the  acting  committee.    A  book 
was  then  produced  containing  an  entry  of  the 
proceedings  at  the  meeting  of  the  l6th,  and  to 
one  of  the  resolutions  the  name  H.  Cornfoot 


u 


Cmirtfi 


(tlw  name  the  defeDdant  bore)  wm  attached  aa 
iMnring  bees  the  mover.  Thia  entry,  it  appeared, 
had  Moi  copied  from  a  rough  draft  maae  bo- 
iore  the  meetings  but  one  wkneaa  atated  that 
tha  reaolntiona  aa  copied  in  the  book  were  read 
over  at  the  meeting.  There  waa  no  proof  what^ 
ever  of  any  persoiud  knoadedge  of  the  defend- 
anty  80  aa  directly  to  identify  him  aa  the  H. 
Cornfoot  who  appeared  from  the  eirtry  in  the 
book  to  have  been  preaent  at  the  meeting  of  the 
I6th.  On  this  evidence  the  Lord  Chief  Juatiee 
rakd  that  the  entry  of  a  resolution  passed  on 
the  I6th  could  not  he  read  against  the  defend- 
ant, and  Uie  plaintiffii  were  therefore  nonsuited. 

CktmneM,  Sergeant,  now  moved  for  a  rule  misi 
to  set  aside  the  nonsuit,  aod  for  a  new  trial. 
He  submitted  that  here  there  was  evidence  of 
a  person  named  H.  Cornfoot  having  been 
present  on  the  l6th ;  and  bearing  in  nund  that 
liwas  a  meeting  of  the  provisional  committee, 
to  which  the  defendant  as  one  of  the  members 
had  been  summoned,  there  being  no  other  per- 
son on  the  committee  bearing  the  name  ot  H. 
Cornfoot,  enoush  appeared  to  show  primd  facie 
that  the  defen^mt  was  present  on  the  16th, 
and  therefore,  that  the  pkintiffs  were  entitled 
to  read  the  entry  in  the  minute  book  as  evi- 
dence. 

By  the  Court,  We  should  have  thought  it 
insufficient  evidence  to  kave  to  the  jury,  even 
if  it  had  been  shown  that  a  person  reoresenting 
himself  to  be  H.  Cornfoot  had  movea  a  resolu- 
tion at  the  meeting  on  the  l6th,  without  any 
further  proof .  But  here  all  that  anpears  is, 
that  a  minute  was  made  beforehand  of  such 
persons  as  were  to  move  resolutions  at  the 
meeting,  and  there  ia  no  proof  that  such  per- 
sona actually  did  ao  move.  Then  two  or  three 
days  affeer  it  is  taken  for  granted,  from  what 
appeara  in  ihe  minute  book,  without  more,  that 
a  person  aaying  he  was  H.  Cornfoot  waa  present 
and  did  move  a  reaoLution.  This  amovnts  to 
nothing  Uke  evidence  of  the  defendant  having 
becB  preaent. 

Rub  refused. 


Tike  MkBand  Great  Western  Raihoof  Company 
V.  Gordon.    Easter  Term,  April  16,  1847. 

8HABBHOLDBR.  —  CALLS. — ALTERATION   OF 
LINK. 

A.  applied  for  shares  in  a  proposed  raihsay 
from  "  Dublin  to  MMingar  and  Athhme/* 
and  signed  the  subscrmtion  contract,  and 
shortly  afterwards  sola  the  scrip.  The  di- 
rectors subsequently  obtained  an  aet  of 
parliament  enabling  the  company  to  mahe  a 
railway  from  **  Dublin  to  MtMingar  and 
Longfordy"  and  there  was  a  clause  requir- 
ing the  company  to  purchase  a  f  anal.  In 
an  action  against  A.  for  catts,  neld,  first, 
that  he  was  the  shareholder  and  not  the 
nendee  of  the  scrip;  secondly,  that  he  was 
not  discharged  from  KabiHty  by  reason  of 
the  alteration  in  the  Une  sanctioned  by  par^ 
Ikunent,  or  the  oMigatUm  to  pmrchase  the 


This  was  an  action  of  debt  to  recover  155f., 


beiajythaaaioaatofthtaecsBattponthag 
m  ^^  The  Midhuid  Great  Western  Railway  of 
IrebEDd.**  The  declantioB  was  in  the  genaad 
form  given  by  die  36di  section  of  the  8  ^  9 
Vict.  c.  16.  The  defendant  pleaded—firat 
"  never  indebted  f*  secondly,  that  he  was  not 
nor  is  the  holder  of  sharea  in  the  said  railway. 

At  the  trial  before  Rolfe,  B.,  at  the  laat 
Liverpool  assizes,  it  appeared  that  in  the  year 
1844,  a  prospectus  issued  of  a  proposed  com* 
pany  for  making  a  railway  from  Dublin  to 
Mullingar  and  Athlone — c^>ital  one  miiyon,  in 
twenty  thousand  sharea  of  50/.  each.  On  the 
aiat  October,  1844,  the  defendant  applied  for 
sharea  and  signed  the  subscription  contract* 
but  he  never  subscribed  the  parliamentary  un- 
dertaking. Shortly  afterwards  the  demdan*: 
bond  fide  sold  his  scrip  in  the  market,  and  on 
the  21st  July,  1845,  the  directors  obtained  an 
act  of  parliament,  enaUing  the  company  to 
make  a  railway  finom  Dublin  to  Mullingar  and 
Longford.  Ihia  act  contained  a  clause  requir- 
ing  the  company  to  purchase  a  certain  canal. 
A  verdict  having  been  found  for  the  plaintiff, 

Martin  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  purauant  to  leave  reservad.— - 
Ftet,  the  defenaant  was  not  a  shareholder  at 
the  time  the  calls  were  made.  The  a2nd  sec- 
tion of  the  8  &  9  Vict.  c.  16,  enablea  the  com- 
pany to  make  caUa on  " shareholders"  but  that 
means  the  actual  hokier  of  sharea,  not  the  per- 
son who  merely  signed  the  subscription  con- 
tract, and  then  sold  his  scrip.  The  London  and 
GrandJunction  Railway  Company,  v.  FreeaMff,  2 
Man.  &  G.  606.  Secondly,  the  defendant  never 
subscribed  to  the  undertaking  sanctioned  by 
parliament.  He  purchased  scrip  in  a  prc^KMed 
railway  from  Dublin  to  Mullingar  and  AtUome, 
but  the  act  of  parliament  did  not  enable  the 
company  to  carry  the  nulway  to  Athlone,  but 
only  to  Mullingar  and  Longford;  it  is  not 
therefore  die  same  undertaking  as  that  to  which 
the  defendant  subscribed.  This  is  an  attexuit. 
to  fix  the  defendant  with  a  liability,  wholly 
diffisrent  from  that  which  he  entered  into  by  ma 
contract.  Beaidea,  the  act  of  parliament  re- 
quired the  company  to  purchase  a  canal,  which 
was  an  obligation  which  the  defendant  never 
subscribed  to. 

Pollock,  C.  B.  As  to  the  first  point,  I  am 
clearly  of  opinion  that  defendant  was  the  share- 
holder and  not  the  vendee  of  the  scrip.  With 
respect  to  the  other  point,  the  language  of  the 
subscription  contract  gives  the  greatest  discre- 
tion to  the  directors ;  the  subscribers  agree  to 
be  bound  by  anjrthing  that  parliament  may 
do. 

Parke,  B.  A  tranafer  of  acrip  is  only  a  trans- 
fer of  an  eouitable  right  to  have  the  sharea  aa* 
signed,  'the  defendant  therefore  was  the 
sweholder  and  hable  to  the  calls.  The  only 
ouestion  is,  whether  he  subscribed  to  the  un- 
aertaking  sanctioned  by  iwrliament,  I  think  he 
did,  and  it  ia  impoanble  to  say  that  the  pur- 
chase of  a  canal  may  not  be  valuable  for  the 
purposes  of  a  railway. 

Boife,  and  Piatt,  B'a»  omcurred. 

Rulerefrued. 
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Stratt 

J.  Fnocii 

B.  Field 

£.  Smith 

W.  E.  Goatley 

Vanning  and  Co. 

Walker,  Grant,  &  Co. 

Same 

Same 


ParratC 


S.J. 


Lofd  Bedford  &  another  Ca.  |  ^HldtScS"  ^  ^^ 
Morgan  and  another  [S.  J.  Earl  Abergavenny  Ca.  Richardson  and  F. 


Same 

Sane 

Same 

Same 

Same 

Same 

Seme 

Seme 

R.  Filler 

Sne 

Same 

U.M'ard 

Milbum 

Kingdon  and  S. 

wTF.  Walker 

Sufford 

Carlon  and  H. 

Strnct 

FStapatrick 

WakeKng 

Aatfaony 

G.  Lewis 

Finney 

Capet  and  S. 

ILHare 

&  M.  Elderton 

Chamberlayoe  and  M. 

Crouch 

Scnfland  and  L. 

J.  Dnncan 

Clayton  aad  S. 

&  W.  Nittd 

Hayoes 
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J.  and  G.  Turner 

BgneU  and  Son 

Sndlovr 

W,H.Tnmer 

Burgoyne  and  Co. 

Thompson  and  P. 

WoUen 

Harbin  and  Co. 

DaTieSy  Son  and  B. 

Same 
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Richard  and  CoRett 

Walker,  Grant  and  Co. 

Same 

Same 

Wilde  and  Co. 

6.  Henaaan 

L  Pkrker 

Greeham 

CKaye 

G.  Levin 

D.Watton 

Same 

Phflp 

G.  Lewea 


Griffin 

J.  K  Shaw- 
Doe  d.  Raper 
Giles  and  another 
Same 
Same  " 
Same 
Same 
Suae 
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Same 
Same 
Same 
Same 
DawaoB  nod  othen 
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S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 


Same 

ColUaa  S.J. 

Coanop 

Stannard.  aiaignee,  &c 

Aufield 

Salmon 

Hunt 

Parratt 

Close 

Murphy 

Edwarda 

Jackson 

Omrison 

JeU  and  anocher         &J. 

Benton  SwJ. 

Newton,  Esq.  S.J. 

Edwards  &J. 

Granger 

Good 

Stead  S.J. 

Hargrare 

Toby 

Haynes 

Lamb 

Pierce  and  anetker 

Hills 

Rodgers  and  others 

Mears  and  another 

Hopwood 

Thompson 

Barnes,  admr. 

Janes 

Benson 

Stammers 

StiU,  exor.,  &c 

Ward  S.J. 

Giles  and  another 

Same 

Same 

Bell,  P.O.  S.J. 

Graham  &  ora^  aaaignees 

NatWy 

Tot  and  another 

Mues 

Tner 


Doe  d.  Benham 
Rnsaell,  admix.,  fte. 
Dore 


Beverley  and  another 

Daintree 

Johnson 

Temperley 

Comfoot 

J.  Wakefield 

E.  Smith 
R.  Kiely 

J.  M.  Dumnt 
T.  M.  Durrant 
J.  Hilder 
G.  Ballard 

F.  Reevea 
J.  Bishop 
Lamb 
Pbilps 
Marriott 
Tucker 
EiPtns 
Bennett 
Padgett 
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Chitty 
Baker 
Smart 
Graham 
Smkb 
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aoke 
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Mayhew 
Hewes 
Williams 
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LovibMid 
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Feldmann 
Croll 
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Weatoett 

Whaley 

Lack 

Ward 

Fowler 

Haig 

Taylor 
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Key 

Moneypenny 

Bryant 

Tootb 

A.  G.  Marriott 

Aabwell 

Batten 

Taplin 

Pilbeam 

Robinson 

Gray 

Gray 

Pitman,  extrix.,  &o. 

Mirart 


Prom.  H.  R.  Hill 

Prom.  Amory  and  Co* 

Prom.  Elmslie  and  Co. 

Eject.  Henderson 

Dt.  Elmslie  and  Co. 

Dt.  Pile 

Dt.G.  H.Mirfin 

Dt.  Colombine 

Dt.  Palmer,  F.  and  Co.    . 

Dt.  Same 

Dt.  Seme 

Dt.  Same 

Dt.Same 

Dt.  Same 

Dt.  Same 

Dt.Same 

BU  Strangways 

Dt.  E.  G.  Flight 

Dt.  Clowes  and  W, 

Dt.  Smith 

Prom.  Sberiff 

Pronu  Horsley 

Tres.  H.  and  T.  Cross 

Prom.  W.  WhaUey 

TroT.  J.  Notley 
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Ca.  Few  Md  Co. 

Dt.T.&  Wright 

Ca.  Fennel!  and  Co. 

Prom.  Townahend 

I'rom.  Bebb  and  Rose 

Dt.  Bennett  and  B. 
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Prom.  Giles  and  Co. 

Dt.  Rackarda  and  W. 
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Dt.  Beevor  aad  B. 

Ca.  Hodgson  and  B. 

Prom.  W .  and  R.  B.  Baker 

Con.  A.  Wokton 

Prom.  Ablett 

Tres.  Dtekson  and  O. 

Dt.  Coede,  B.  and  Co.     . 

Covt.  Wire  and  Child 

Ca.  Johnson  and  Co. 

Prom.  Rickarda  and  W. 

Dt.  Robson 

Govt.  Aaprey 

Case,  Parsons 

Prom.  J.  Rosson 

Prom.  Poeock  and  M. 

Dt.  Garkw  and  H. 

Dt.  G.  Vincent 

Case,  WooUey 

Dt.  Smith  and  Son 

Dt  Palmer  and  Co. 

DC  Sane 

Prom.  G.  Han 

Case,  Hall  and  Co. 

Dt  J.  Gregory 

Prom.  Townahend 

Caae,  Cross 

Case,  Maltby  and  Co. 

Tras«  W^Cox 

Eject.  Same 

Dt.  T.  H.  Johnston 

Prom.  Woollen 
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Dt.  ParkM 
Pro.  Yatoi  and  T. 
Ca.  Clarke  F.  and  Co. 
Dt.  Hill  and  K. 
Co.  Tajlor  and  C. 
Dt.  Benboir 
Ca.  Parker 
Treas.  Coppock 
Pro.  Hammond 
Pro.  Mawo 
ISit,  Gilbert  and  Co. 
Dt.  C.  J.  Jones 


Kennedy 

Kennedy  and  another          Sprott 

Sudlow  and  Co. 

Hobaon 

S.  J.  OX/Onnor 

Kivington 

Atttrobas 

S.J.  fiarweU 

Gregory  and  Son 

Taylor 

S.  J.  Maitland 

Gregory  F.  and  Co* 

Stevena 

S.  J.  KeaUng 

Wright  and  Co. 
A.  Haynes 

Ruaaell 

Marquis  Conyngham 

Humphrey  a 

Cates 

Curling 

Stokes 

S.  J.  Collett 

L.  H.  Brabam 

Mao  Namara 

S.J.  Fotheringham 

EToreat  and  Co. 

White 

Wright 
Clifford 

Wormald 

Doe  d.  Loscomb 

Chilton  and  Co. 

Downman 

S.J.  Morewood 

PROCEEDINGS  IN  PARLIAMENT  RE- 
LATINO  TO  THE  LAW. 

ffiottte  of  AorHs. 

NBW  BILLS  IN   PROGRESS. 

Consolidation  and  Amendment  of  the  Law 
of  Bankraptcy  For  2nd  reading.  The  Lord 
Chancellor. 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Review, 
and  Reducing  Number  of  Commissioners. 
(No.  2.)  In  Select  Committee.  Lord 
Brougham. 

Insolvent  Debtors.  Passed.  Lord  Brougham. 

Vexatious  Actions.  Passed.  Lord  Brougham. 

Kott0e  of  Common*. 

NEW  BILLS    IN   PROGRESS. 

City  Small  Debts  Court.  In  Committee. 
Mr.  Masterman. 

Law  of  Railways. 
Strutt. 


For  2nd  reading.    Mr. 


Agricultural  Tenant-right.  In  Committee. 
.  Mr.  StrutU 

Pious  and  Charitable  Property.]  For  2nd 
reading.    Lord  J.  Manners. 

For  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  In  Committee.  Sir  John 
Pakington. 

Lunatic  Asylums  Regulation.  Attorney- 
General. 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.  For  2nd  reading.  Lord 
Morpeth. 

Towns  Improvement  Clauses.  For  2nd 
reading. 

Taxation  of  Costs  on  Private  Bills.  For  2nd 
reading.    Mr.  Hume. 

Registration  of  Voters.  For  2nd  reading. 
Mr.  Walpole. 

Highways.  In  Select  Committee.  Sir  Geo. 
Grey. 

Administration  of  the  Poor  Laws.  Sir  Geo. 
Grey. 


THE 


LORD    CHANCELLOR'S   BANK- 
RUPTCY  BILL. 


We  have  just  obtained  a  sight  of  the  Lord 
Chancellor's  new  bill  for  consolidating  and 
amending  the  Law  of  Bankruptcy.  It  consists 
of  319  sections,  besides  the  schedules^  and  oc- 
cupies 132  pages  folio. 

It  proposes  to  repeal  all  the  former  statutes 
respecting  bankruptcy ;  to  establish  a  Court  of 
Bankruptcy  as  a  Court  of  Record ;  to  abolish 
the  Court  of  Review,  and  give  jurisdiction  to 
the  Vice-Chancellors,  with  an  appeal  to  the 
Lord  Chancellor  and  the  House  of  Lords ;  to 
reduce  the  number  of  commissioners ;  to  form 
sub-division  coiirts ;  to  reduce  the  number  of 
registrars ;  to  enable  all  attorneys  and  solicitors 
to  appear  and  plead, — others  practising  to  be 
deemed  guilty  of  contempt  of  court.  After  va- 
rious financial  provisions,  the  bill  proceeds  to 
describe  the  persons  liable  to  bankruptcy,  and 
the  various  acts  of  bankruptcy;  the  proceed- 
ings under  the  fiat ;  provisions  as  to  property ; 
proof  of  debts ;  the  bankrupt's  certificate,  &c. ; 
including  most  of  the  provisions  in  the  former 
statutes,  with  some  alterations  and  new  enact- 
ments, particularly  as  to  deceased  traders  having 
no  representatives. 

Lord  Brougham's  bill  has  been  referred  to  a 
select  committee. 


THE  EDITOR'S  LETFER  BOX. 


The  communications  of  a  "Subscriber"  on 
the  appointment  of  new  trustees  and  on  the 
Small  Debts  Act,  shall  receive  early  attention. 

The  letter  on  the  Registration  of  Deeds  we 
hope  to  notice  next  week. 

The  point  put  by  '*  Veritas  "  shall  be  con- 
sidered. 

The  suggestion  relating  to  the  Attorney's 
Certificate  Duty  is  valuable. 

The  communication  from  a  Correspondent 
at  Reading  on  the  disallowance  of  costs  in- 
curred in  the  New  County  Courts,  shall  be  in- 
serted in  our  next  number. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  MAY  8,  1847. 


**  Quod  magifl  ad  no6 

Pwrtinet,  et  neteire  malum  eat,  agitamui." 

HOEAT. 


REMEDY,  UNDER  THE  NEW  COUNTY 
COURTS  ACT,  AGAINST  TENANTS 
HOLDING  OVER. 


The  facilities  afforded  to  landlords, 
under  the  provisions  of  the  statute  9  &  10 
VicL  c.  95,  summarily  to  recover  the 
possession  of  tenements  from  tenants  hold- 
ing over  after  the  determination  of  their 
tenancies,  entitles  this  portion  of  the  act 
to  a  more  attentive  consideration  than  has 
jet  been  bestowed  upon  it  in  any  publica- 
tion which  has  fallen  under  our  observation. 

As  already  intimated,*  the  sections  upon 
which  this  branch  of  the  authority  of  the 
County  Courts  rests,  are  copied  from  the 
act  1  &  2  Vict.  c.  74,  with  such  modifica- 
tions as  were  deemed  necessary  for  their 
adaptation  to  the  machinery  of  the  newly 
established  tribunals,  and  with  some  im- 
portant alterations,  the  effect  of  which  it  is 
desirable  should  be  clearly  understood. 

The  jurisdiction,  under  the  1  &  2  Vict. 
c.  74,  was  vested  in  **  the  justices  acting 
for  the  district,  division,  or  place  within 
which  the  premises  sought  to  be  recovered 
were  situate,  in  petty  sessions  assembled, 
or  any  two  of  them ;"  and  it  becomes  a 
grave  question,  and  one  on  which  consider- 
able doubt  is  entertained,  whether  the 
justices  still  possess  a  concurrent  jurisdic- 
tion with  thejudgesof  the  County  Courts, 
or  whether  the  act  \  &  2  Vict.  c.  74,  is 
not  repealed  by  the  stat.  9  &  10  Vict.  c. 
95,  and  the  authority  of  the  justices,  under 
the  first  of  those  acts,  totally  determined  ? 

The  authority  conferred  on  the  judges 
of  the  County  Courts  in  this  particular  is 


*  Ante,  vol.  32,  p.  618. 
Vol.  xzziy.  No.  1,000. 


founded  on  the  122nd  section  of  the  act| 
which  provides  that — 

"  When  and  so  soon  as  the  term  and  interest 
of  the  tenant  of  any  house,  land,  or  other  cor- 
poreal hereditament,  where  the  value  of  the 
premises,  or  the  rent  payable  in  respect  of  such 
tenancy,  did  not  exceed  the  sum  of  fifty  pounds 
by  the  year,  and  upon  which  no  fine  snail  have 
been  paid,  shall  have  ended,  or  shall  have  been 
dulv  determined  by  a  legal  notice  to  quit,  and 
such  tenant,  or,  if  such  tenant  do  not  actually 
occupy  the  premises,  or  occupy  only  a  part 
thereof,  any  person  by  whom  the  same  or  any 
part  thereof  shall  be  then  actually  occupied, 
shall  neglect  or  refuse  to  quit  and  deliver  up 
possession  of  the  premises,  or  of  such  part 
thereof  respectively,  it  shall  be  lawful  for  the 
landlord  or  his  agent  to  enter  a  plaint  in  the 
county  court  to  be  holden  under  this  act,  and 
thereupon  a  summons  shall  issue  to  the  person 
so  neglecting  or  refusing ;  and  if  the  tenant  or 
occupier  shall  not  thereupon  appear  at  the  time 
I  and  place  appointed,  and  show  cause  to  the 
;  contrary,  and  shall  still  neglect  or  refuse  to  de- 
liver up  possession  of  the  premises,  or  of  such 
part  thereof  of  which  he  is  then  in  possession, 
to  the  said  landlord  or  his  agent,  it  shall  be 
lawful  for  such  landlord  or  agent  to  give  to  the 
court  proof  of  the  holding,  and  of  the  end  or 
other  determination  of  the  tenancy,  with  the 
time  or  manner  thereof,  and  where  the  title  of 
the  landlord  has  accrued  since  the  letting  of 
the  premises,  the  right  by  which  he  claims  the 
possession ;  and  upon  proof  of  service  of  the 
summons,  and  of  the  neglect  or  refusal  of  the 
tenant  or  occupier,  as  the  case  may  be,  it  shall 
be  lawful  for  the  judge  to  issue  a  warrant 
under  the  seal  of  the  court  to  any  bailiff  of  the 
court,  requiring  and  authorising  nim,  within  a 
period  to  be  therein  named,  not  less  tiian  seven 
or  more  than  ten  clear  days  from  the  date  of 
such  warrant,  to  give  possession  of  the  pre- 
mises to  such  landlord  or  agent ;  and  such  war- 
rant shall  be  a  sufilicient  warrant  to  the  said 
bailiff  to  enter  upon  the  premises,  with  such 
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assistants  as  he  shall  deem  necessai^,  and  to 
give  possession  accordingly :  providea  always, 
that  entry  upon  any  such  warrant  shall  not 
be  made  on  a  Sunday,  Good  Friday,  or  Christ- 
mas-day, or  at  «if  tim»  mmpt  betvMi  ^e 
hours  of  nine  in  fte  HWtmBR  mi  imt  in  vie 
afternoon :  provided  also,  that  nothing  herein 
contained  shall  be  deemed  to  protect  any  per- 
son hj  wham  any  such  watnnt  shall  be  sued 
out  of  the  County  Court  from  any  action  which 
may 'be  brought  against  him  by  any  such 
tenant  or  occupier  for  or  in  respect  of  such 
entry  and  taking  possession  where  svch  person 
had  not,  at  the  time  of  suing  out  the  same  as 
aforesaid,  lawful  right  to  the  possession  of  the 
same  premises.'' 

Tliis  section  differs  from  the  correspond- 
ing provision  of  the  statute  1  &  2  Vict, 
mainly  in  these  particulars.  Whilst  the 
jurisdiction,  under  the  1  &  2  Vict.,  was 
confined  to  cases  in  which  the  tenant 
"  held  at  will,  or  for  any  term  not  exceed- 
ing seven  years,'*  those  words  are  omitted 
in  the  9  &  10  Vict.,  and  the  autliority  of 
the  judges  of  the  County  Courts  extends 
to  cases  where  the  relation  of  landlord  and 
tenant  is  not  founded  upon  a  tenancy  at 
willy  or  a  term  limited  to  seven  years.  The 
operation  of  the  1  &  2  Vict,  also  was  con- 
fined to  cases  in  which  the  tenant  held, 
*'  either  without  being  liable  to  the  pay- 
ment of  any  rent,  or  at  a  rent  not  exceed- 
ing the  rate  of  20/.  a  year,  and  upon  which 
no  fine  shall  have  been  reserved  or  made 
payable."  The  recent  act,  it  will  be  ob- 
served, applies  to  cases  where  the  value  of 
the  premises,  or  the  rent,  does  not  exceed 
the  sum  of  50/.  by  the  year,  and  upon 
which  no  fine  shall  have  been  paid.  The 
substitution  of  50/.  for  20/.,  as  the  maximum 
of  the  annual  value  or  rent,  considerably 
enlarges  the  scope  and  bearing  o£  the 
enactment,  and  renders  it  applicable  to  a 
different  class  of  holdings ;  but  we  strongly 
suspect  that  the  conjunctive  branch  of  the 
sentence,  printed  in  italics,  will  restrict  the 
operation  in  a  manner  not  contemplated  by 
those  who  undertook  the  task  of  adapting 
the  clause*  The  words  "  upon  which  no 
fine  shall  have  been  reserved  or  made  pay- 
able," as  found  in  the  1  &  2  Vict.,  are  dif- 
ferent in  their  meaning  and  effect  from  the 
words  *<  upon  which  no  fine  shall  have  been 
paid."  According  to  our  understanding  of 
the  last-mentioned  words,  thc^ffect  will  be 
from  the  operation  of  the  act 
Mftfiwhich  the  tenant  has  paid 
ney  by  way  of  fine,  either 
Bto  possession,  or  subse- 
any  reference  to  the 
ient.    The  warrant  to  be 


issued   under  the   122nd  section,    above 
cited,  also  varies  materially  from  that  which 
the  1  &  2  Vict,  authorised.     The  justices' 
warrant  was  to  be  executed  within  not  less 
tkas  21,  or  mom  than  80,  days  from  its 
date,  instead  of  seven  and  ten  days,  as  now- 
prescribed,  and  the  officer  to  whom   the 
warrant  was  directed  was  commanded  <'  to 
enter  by  force,  ifneedfuly  into  the  premises, 
and  give  possession  of  the  same  to  such 
landlord  or  agent.*'     The  late  act  declares, 
that  the  warrant  issued  by  the  judge  shall 
be  a  sufficient  warrant  to  the  bailiff  to  enter 
upon  the  premises  with  assistants,  and  give 
possession,  but  it  does  not  expressly  autho- 
rise him  to  effect  an  entrance  by  force;  and 
the  question  will  therefore  arise,  whether 
if  a  contumacious   tenant  barricades  the 
premises  and  refuses   admittance  to  the 
bailiff,  his  warrant  will  justify  the  latter  in 
breaking  open  the  outer  door  and  forc3>1y 
ejecting  the  inmates.       We  are  not  in 
possession  of  the  precise  form  of  warrant 
which  it  is  proposed  to  adopt  in  such  cases. 
Number  30  of  the  forms  of  proceeding  in 
the   Small   Debts  CourU  settled  by  the 
judges,  (ante,  p.  443,)   is   the   form  of  a 
judgment  for  the  recovery  of  a  tenement, 
and  a  directory  note  is  added  to  it  in  these 
words : — *'  The  warrant  for  the  execution 
of  this  order  may  be  drawn  from  this  form.'' 
The  responsibility  of  drawing  the  warrant, 
therefore,  we  presume,  is  intended  to  be 
thrown  upon  the  plaintiff,  or  his  attorney, 
and  upon  looking  to  the  form  of  the  judg* 
ment  upon  which  the  warrant  is  founded, 
we  find  it  adjudicates  that  a  warrant  shall 
issue  *<  to  require  and  authorise  the  bailiff 
of  the  said  court  to  give  possession  of  the 
said  house  (&c.)  to  the  said  plaintiff,"  but 
the  judgment  does  not  in  terms  disclose 
that  the  bailiff  is  to  be  authorised  to  enter 
by  force  if  necessary,  although  the  manda- 
tory  part   of  the   warrant  given  by  the 
stotute  I  &  2  Vict.  c.  74,  expressly  di- 
rected the  officer  "  to  enter  by  force,  if 
needful,*'  and  with  or  without  assistance, 
<<  into  and  upon  the  said  tenement,  and  to 
eject  thereout  any  person."^ 

Section  126  of  the  act  of  last  session, 
directing  how  the  execution  of  warrants  of 
possession  may  be  stayed,  is,  with  a  few 
immaterial  verbal  alterations,  copied  from 
the  corresponding  section  of  the  statute  1  & 
2  Vict.,^  and,  after  enacting  that  such  war* 
rant,  without  Uie  right  of  possession,  shall 

*»  See  Form  No.  3,  in  the  schedule  to  stat. 
1  &  2  Vict.  c.  74. 
«  1  &  2  Vict.  c.  7^  8.  3. 
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be  deemed  a  trespaiSy  although  no  entry 
be  made  under  the  warrant,  proceeds  as 
fellows:—- 

"  And  in  case  any  rach  tenant  or  occn^ier 
win  become  bonnd,  with  two  sufficient  sureties, 
to  be  spprored  by  the  clerk  of  the  court,  in 
soch  smn  as  to  the  judge  shall  seem  reasonable, 
ngard  being  had  to  the  value  of  the  premises, 
and  to  the  probable  coat  of  such  action,  to  sue 
tiie  person  by  whom  such  warrant  was  sued 
out  wiUi  effect  and  without  delay,  and  to  pay 
all  the  costs  of  the  proceeding  in  such  action  in 
case  a  verdict  shall  pass  for  the  defendant,  or 
the  pbuntiff  shaU  discontinue  or  not  prosecute 
his  action  or  become  nonsuit  therein,  execution 
upon  the  warrant  shall  be  stayed  until  judg- 
ment shall  have  been  given  in  such  action  of 
trespass ;  and  if  upon  the  trial  of  such  action 
of  trespass  a  verdict  shall  pass  for  the  plaintiff, 
sneh  verdict  and  judgment  thereupon  shaU  su- 
persede the  sidd  warrant." 

It  will  be  observed  that  there  is  no  di- 
rection as  to  the  court  in  which  the  action 
of  trespass  is  to  be  prosecuted,  and  we  ap- 
prehend, therefore,  that  it  is  left  to  the 
discretion  of  the  tenant  or  occupier,  who 
considers  himself  aggrieved,  to  sue  in  one 
o£  the  superior  courts,  if  he  estimates  his 
damage  at  any  sum  exceeding  20/.,  or  to 
proceed  in  the  County  Court,  if  he  is  satis- 
fied with  damages  under  20/. 

The  next  section  of  the  9  &  10  Vict., 
(s«  127,)  with  respect  to  the  form  and  effect 
of  the  bond  given  by  the  tenant  or  occu- 
pier Cor  staying  the  execution  of  the  war* 
rant  of  possession,  contains  some  additions 
to  the  parallel  clause  in  the  act  1  &  2  Vict., 
which  are  in  a  great  degree  unintelligible. 
The  section  is  as  follows : — 

**  Every  bond  given  on  the  removal  of  any 
action  out  of  the  county  court,  or  upon  staying 
the  execution  of  any  such  warmnt  of  possession 
aforesaid,  or  on  moving  for  a  new  trial,  or  to 
set  aside  a  verdict,  judgment,  or  nonsuit,  shall 
be  made  to  the  other  party  to  the  action  at  the 
costs  of  such  other  party,  and  shall  be  approved 
by  the  judge,  and  attested  under  the  seal  of  the 
court;  and  if  the  bond  so  taken  be  forfeited, 
or  if,  upon  the  proceeding  for  securing  which 
such  bond  was  given,  the  judge  before  whom 
such  proceeding  shall  be  had  shall  not  certify 
upon  the  record  in  court  that  the  condition  of 
the  bond  hath  been  fulfilled,  the  party  to  whom 
the  bond  shall  have  been  so  made  may  bring 
an  action  of  debt,  and  recover  thereon :  pro- 
vided always,  that  the  court  in  which  such  ac- 
tion as  last  aforesaid  shall  be  brought  may  by 
a  rule  of  coinrt  give  such  relief  to  the  parties 
liable  upon  such  bond  as  may  be  agreeable  to 
justice  and  reason,  and  such  rule  shall  have 
die  nature  and  effect  of  a  defeasance  to  such 
bond." 

As  the  preceding  clauses  make  no  men- 


tion of  a  bond  to  be  given  ''  on  moving  fisr 
a  new  trial,  or  to  set  aside  a  verdict,  judg- 
ment, or  nonsuit,'*  we  are  at  a  loss  to  con- 
ceive why  these  words  have  been  intro- 
duced. It  is  clear,  however,  that  this  pro- 
vision renders  the  previous  enactment  much 
less  stringent  and  effective.  The  tenant 
who  desires  to  retain  possession  has  a  right 
to  demand  that  the  proceedings  under  the 
warrant  shall  be  stayed,  upon  complying 
with  the  requirements  of  this  section.  The 
bond  by  the  tenant  and  his  sureties  is  to 
be  made  at  the  cost  of  the  landlord^  the 
tenant  may  bring  his  action  for  the  trespass 
in  any  court  he  thinks  fit,  and  until  the  ac- 
tion be  finally  disposed  of,  the  landlord, 
however  indisputable  his  title,  has  no 
means  of  obtaining  possession  of  the  pre- 
mises. When  the  action  of  trespass  has 
been  determined,  the  landlord's  remedy, 
where  the  bond  is  forfeited,  is  by  an  action 
of  debt  on  the  bond,  a  circuitous  and  ex- 
pensive proceeding,  which  a  landlord  may 
well  feel  some  reluctance  in  resorting  to. 

As  already  intimated,  considerable  doubt 
is  entertained  whether  the  authority  of  the 
justices  in  petty  sessions,  under  the  statute 
1  &  2  Vict.  c.  74,  in  regard  to  tenements 
rented  at  a  sum  not  exceeding  20/.  per  an* 
nuro,  is  superseded  by  the  provisions  of  the 
County  Courts  Act,  or  continues  in  force. 
The  act  1  &  2  Vict.  c.  74,  is  not  expressly 
repealed  by  the  act  of  last  session,  but  the 
6th  section,  to  the  sweeping  character  of 
which  we  have  already  had  occasion  to 
refer,  enacts,  that  after  the  County  Courts 
have  been  established,  '<  every  act  of  par- 
liament heretofore  passed,  so  far  as  the 
same  respectively  relate  to  or  affect  the  ju- 
risdiction and  practice  of  the  courts  so 
established,  or  give  jurisdiction  to  any 
court,  or  to  any  commissioner  of  bank- 
ruptcy, with  respect  tojudgments  or  orders 
obtained  in  the  courts  so  established,  shall 
be  repealed."  The  question,  therefore,  is^ 
whether  the  stat.  \  &2  Vict.,  empowering 
justices  to  issue  warrants  of  possession  in: 
specified  cases,  is  an  act  which  relates  to 
or  affects  the  jurisdiction  and  practice  of 
the  County  Court  ?  In  one  sense,  it  un- 
doubtedly isl  It  gives  to  justices  the 
same  jurisdiction,  in  regard  to  tenements 
of  20/.  value,  as  is  now  conferred  on  the 
judges  of  the  County  Courts.  Still  it  does' 
not  relate  to  or  affect  the  new  jurisdiction' 
in  such  a  manner  as  to  prevent  or  preclude 
its  effective  exercise,  and  in  the  absence  of 
any  judicial  decision,  we  are  disposed  ta 
think  the  courts  will  hold  that^  ikelSc^ 
Vict,  is  not  repealed  ^by  necessary  Impli- 
cation. *  c  2 
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UNAUTHORISED     EXAMIN   TION» 
.    OF  PARTY  BY  ARBITRATOR. 


.  Thb  conflicting  principles  of  the  systems 
establislied  in  the  superior  courts,  and  about 
to  be  put  in  operation  in  the  County  Courts 
throughout  England  are  curiously  exem- 
plified in  a  case  very  recently  reported.^ 

As  our  readers  are  aware,  the  form  of 
an  order  of  reference  commonly  used,  con- 
tains a  stipulation  that  the  arbitrator  shall 
be  at  liberty,  if  he  shall  think  fit,  to  ex- 
amine the  parties  to  the  suit  upon  oath. 
In  the  case  referred  to,  where  the  defend- 
ant was  an  executor,  and  not  likely  to  be 
personally  cognizant  of  the  transaction 
which  formed  the  subject-matter  of  the 
action,  it  was  agreed,  upon  a  reference  of 
the  cause  to  a  lay  arbitrator,  that  the 
stipulation  authorising  the  examination  of 
the  parties  should  be  struck  out.  In  the 
course  of  the  proceedings  under  the  refer- 
ence, however,  the  plaintiff  was  called  by 
his  attorney  to  support  his  own  case,  and 
his  evidence  was  admitted  by  the  arbitrator, 
although  objected  to,  the  arbitrator  appear- 
ing to  think  that  he  had  a  discretionary 
power  to  admit  the  plaintiff  to  be  examined. 
The  defendant's  counsel  thereupon  cross- 
examined  the  plaintiff,  and  endeavoured  to 
establish  a  claim  of  set-off  by  his  evidence. 
The  award  was  in  favour  of  the  plaintiff, 
and  the  matter  came  before  Wightman,  J,, 
sitting  in  the  Ball  Court,  upon  an  applica- 
tion to  set  aside  the  award,  on  the  ground, 
that  by  permitting  the  plaintiff  to  be  ex- 
amined, he  admitted  evidence  not  legally 
admissible  without  express  authority  to 
that  effect. 

In  the  course  of  the  argument,  the 
learned  judge  observed,  that  in  practice, 
even  when  power  is  given  to  examine  the 
parties,  it  is  not  usual  to  examine  the 
plaintiff  for  himself,  or  the  defendant  for 
himself;  and  in  the  course  of  his  judgment, 
(which  was  pronounced  af\er  much  consi- 
aeration,)  the  learned  judge  said,  that  al- 
though he  had  been  unable  to  find  an  ex- 
press decision  as  to  the  power  of  an  arbi- 
trator to  allow  a  party  to  give  evidence  as 
a  witness,  without  an  express  authority  for 
that  purpose,  upon  principle  such  a 
course  seemed  objectionable  and  an  excess 
of  the  authority  of  the  arbitrator.  Under 
the  special  circumstances  of  the  present 
case,  however,  it  was  clear  the  plaintiff 
ought  not  to  have  tendered  his  own  evi- 
dence»  nor  ought  the  arbitrator  to  have  re- 
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ceived  it.  The  usual  clause  giving  the 
arbitrator  authority  was,  by  consent,  struck 
out ;  and  examining  the  plaintiff  afterwards 
as  a  witness  for  himself  was  so  much  .  in 
fraud  of  the  defendant;  that  the  award 
made  in  the  plaintiff's  favour,  upon  his 
own  evidence,  ought  not  to  be  allowed  to 
stand,  unless  the  defendant  by  his  own 
conduct  had  waived  the  objection.  The 
learned  judge  was  of  opinion,  that  by  con- 
tinuing to  attend  the  reference,  and  cross^ 
examining  the  plaintiff,  the  defendant  had 
not  disqualified  himself  from  taking  the 
objection,  and  therefore,  that  it  was  suf* 
ficient,  and  the  award  must  be  set  aside. 

The  examination  of  a  plaintiff  for  him- 
self, which  is  considered  eminently  con- 
ducive to  the  ends  of  justice  as  ad- 
ministered in  the  new  County  Courts,  is 
held  to  be  so  repugnant  to  principle  in  the 
superior  courts,  that  an  award  made  under 
such  circumstances  is  thereby  vitiated. 
This  is  an  anomalous  state  of  things,  which 
it  is  not  desirable  should  be  suffered  to 
continue  much  longer. 


THE  LORD  CHANCELLOR'S  NEW 
BANKRUPTCY  BILL. 

This  is  a  bill  ''to  consolidate  the  Statutes 
and  amend  the  Law  of  Bankruptcy."  It  re- 
cites, that  it  is  expedient  to  amend  the  Laws 
relating  to  Bankrupts,  and  to  consolidate  the 
same  so  amended  in  one  act  and  to  make  other 
provisions  respecting  bankrupts.  It  is  there- 
fore proposed  as  follows : — 

1.  Former  enactments  respecting  bankrupts 
repealed.  lSc2  Geo.  4,  c.  15 ;  6  Geo.  4,  c.  16; 
1  Wm.  4,  c.  7;  1  &  2  Wm.  4,  c.  56 ;  2  &  3 
Wm.  4,  c,  114;  3&4  Wm.  4,  c.  47;  5  &  6 
Wm.  4,  c.  29;  6&7Wm.4,c.27;  l&2Vict. 
c.  110;  2  Vict.  c.  11 ;  2  &  3  Vict,  c.  29 ;  5&6 
Vict.  c.  122 ;  7  &  8  Vict.  c.  96 ;  7  &  8  Vict.  C 
111 ;  8  &  9  Vict.  c.  68;  9  &  10  Vict.  c.  28. 
Not  to  revive  repealed  acts. 

2.  Confirmation  of  all  things  done  under  re- 
pealed acts. 

3.  Construction  of  act.  "Her  Majesty." 
"Lord  Chancellor/'  "The  court."  "Fiat." 
"  Annullintf ."  "  Month."  "  Assignees." 
"Oath."  "Bank."  "Estate."  "Base  fee." 
"  Estate  tail."  "  Actual  tenant  in  tail."  "Ten- 
ant in  tail."  "Tenant  in  tail  entitled  to  a  base 
fee."  Settlement.  Singular  and  plural.  Gender. 

4.  Aliens  and  denizens.  Scotland  and  Ire- 
land.   Construction  beneficial  to  creditors. 

5.  Court  of  Bankruptcy  a  court  of  record, 

6.  Court  of  Review  abolished. 

7.  Jurisdiction  of  Vice-Chan cdlor  to  hear 
appeds.  To  be  attended  by  Chancery  regis- 
trars, &c.  Documents  to  be  filed  in  Chancery. 
Fees  payable  for  filing,  &c. 
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8.  Petitions,  &c.,  to  be  transferred  to  Secre- 
tary of  Bankrapf  8  Office.    Fees. 

9.  Vice-Chancellor  a  court  of  record. 

10.  References  to  commiss'oners. 

11.  Lord  Oiancellor  to  direct  sittings  of 
Vice-Chancellor. 

12.  Mode  of  application  to  Vice-Chancellor. 
Mode  of  appeal  to  the  Lord  Chancellor. 

13.  Vice-Chancellor  may  direct  issues. 

14.  New  trial  of  issues. 

15.  Costs  in  the  court  of  Vice-Chancellor. 

16.  Appeal  to  the  House  of  Lords. 

17.  On  appeals  as  to  proofs,  dividend  to  be 
set  i^Hurt. 

18.  Detennination  of  Vice-Chancellor  in 
&Toar  of  apiieals  touching  such  decisions  to  be 
final,  unless  appealed  against  within  one  month. 

19.  Commissioners. 

20.  The  powers  of  commissioners. 

21.  Each  commissioner  to  be  a  court. 

22.  Each  court  a  court  of  record. 

23.  Commissioners  to  exercise  original  juris- 
diction of  court  of  review. 

24.  Appeal  from  any  order  of  any  court  of 
bankruptcy. 

25.  Powers  given  to  her  Majesty  with  re- 
spect to  sittings  of  the  court. 

26.  Bankruptcies  depending  in  the  country 
to  be  removed  into  such  of  the  courts  as  the 
Lord  Chancellor  may  think  fit. 

27*  Courts  to  be  auxiliary  to  each  other  for 
proof  of  debts  and  examination  of  witnesses. 

28.  London  commissioners. 

29.  Country  commissioners.  District  courts. 

30.  Lord  Cnancellor  may  attach  the  country 
commissioners  to  districts. 

31.  Lord  Chancellor  may  authorize  any 
commissioner  or  registrar  in  London,  or  other 
qualiiied  person,  to  act  for  or  in  aid  of  any 
country  commissioner  or  re^strar,  and  vice 
versdj  or  any  country  commissioner  or  regis- 
trar of  one  district  to  act  for  or  in  aid  of  any 
country  commissioner  or  registrar  of  any  other 
district,  as  may  be  required. 

32.  Lord  Chancellor  authorized  to  give  ne- 
nessary  directions  where  courts  shall  sit. 

33.  Court  of  Review  and  subdivision  courts 
declared  to  have  been  courts  of  record. 

34.  Oath  of  Vice-Chancellor  and  commis- 
noners. 

35.  Subdivision  courts.  Mode  of  forming 
subdivision  courts  in  case  of  non-attendance  of 
any  commissioners  of  the  subdivision  to  which 
cause  is  referred.  Proviso  for  reduction  in 
number  of  commissioners, 

36.  Adjournment  of  examinations  to  sub- 
division courts.    IVial  of  disputed  debts. 

37.  Accountant  in  bankruptcy. 

38.  Lord  Chancellor  to  appoint  clerks  to 
accoontaot. 

39.  Taxing  officer.  Tenure  of  office,  duties, 
and  removal. 

40u  Taxation  of  costs.  Charges  of  auctioneers, 
appnasers,  valuers,  and  accountants,  to  be 
taxed. 

41.  Sum  to  be  paid  on  the  taxation  of  bills. 


sum  as  the  Lord  Chancellor  thinks  fit  for  ex* 
penses  of  office. 

43.  Power  to  appoint  clerks  to  master. 

44.  In  case  of  sickness  or  other  reasonable 
cause,  the  duty  of  the  master  may  be  performed 
by  his  chief  clerk. 

45.  Reduction  of  number  of  registrars,  and 
pa3rment8  to  them.  Offices  of  five  registrars 
abolished,  but  to  receive  their  present  salaries 
for  life.  Proviso  if  they  hold  any  other  public 
offices. 

46.  Registrars,  their  number  and  appoint- 
ment. 

47.  Registrar  to  act  for  commissioner. 

48.  Court  may  send  a  registrar  to  take  proof 
of  debts,  &c.  where  expedient.  Examinations 
to  be  taken  down. 

49.  Documents  to  be  filed  in  master's  office. 

50.  Master  to  keep  abstract  of  all  proceed- 
ings. 

51.  Duties  of  chief  registrar  transferred  to 
master. 

52.  Official  assignees.  Appointment.  Their 
duty.  Official  assignee  to  act  as  sole  assignee 
till  creditors'  assignees  chosen. 

53.  Proviso  restricting  the  authority  of  offi- 
cial assignees. 

54.  Power  to  court  to  appoint  another  official 
assignee  on  death  or  removal. 

55.  Power  to  appoint  official  assignees  to  act 
with  the  existing  assignees  under  fiats  or  com- 
missions, and  to  whom  the  latter  shall  deliver 
over  effects. 

56.  Remuneration  •>  official  assignee. 

57.  To  exempt  official  assignee  from  personal 
liability. 

58.  Lord  Chancellor  to  appoint  messengers. 
Ushers  to  be  appointed  bv  commissioners. 

59.  The  Lord  Chancellor  to  make  general 
orders  as  to  duties  of  officers  of  Court  of  Bank- 
ruptcy, who  are  to  hold  office  during  good  be- 
haviour, but  are  removeable  by  Chancellor. 

60.  All  attorneys  and  solicitors  may  practise 
in  the  Court  of  bankruptcy. 

61.  Clerk  of  enrolments  abolished. 

62.  Providing  for  the  custody  of  records 
under  former  commissions. 

63.  Liberty  to  search. 

64.  Deposition  of  deceased  witness  of  pe- 
titioning creditor's  debt,  trading,  or  act  of 
bankruptcy  to  be  evidence  of  the  matters  there* 
in  contained. 

65.  No  fiat  to  be  received  in  evidence  unless 
first  sealed. 

66.  Office  copies  made  evidence  in  certain 
cases.  Costs  of  producing  original  instrument 
when  not  allowed. 

67-  Proceedings  in  bankruptcy,  purporting 
to  be  sealed  with  the  seal  of  the  court,  to  be  re- 
ceived as  evidence. 

68.  Sum  to  be  paid  to  the  secretary  of 
bankrupts  on  the  granting  of  every  fiat.  Ap- 
plication thereof. 

69.  Assignee  of  bankrupt's  estate  topay20^ 
to  the  like  account. 

70.  Sums  to  be  paid  on  commissions  or  fiats 


42.  Sums  received  by  the  master  to  be  paid  I  moved  into  the  Court  of  Bankruptcy,  or  into 
into  the  Bank  of  England,  after  deducting  such  [  any  of  the  country  courts,  under  which  the 
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choice  of  assignees  shall  hare  taken  place. 
Sums  to  be  paid  on  all  commissions  moved 
into  the  Court  of  Bankruptcy.  Restriction  of 
fees  on  auditing  assignees'  accounts. 

71.  Power  for  the  secretary  of  bankrupts  to 
receive  the  fees  in  schedule  (A.) 

72.  Fees  to  be  paid  into  the  bank  by  official 
assignee.    Fees  may  be  reduced. 

73.  Fees  to  be  taken  and  accounted  for  by 
the  master. 

I  [74.  Fees  to  be  taken  and  accounted  for  in 
ma  country  district  courts. 

75.  In  case  of  a  surplus  in  the  secretary  of 
bankrupts'  account,  the  Lord  Chancellor  may 
order  an  abatement  of  fees. 

76.  Part  of  the  money  in  the  bank  belonging 
to  bankrupts'  estates  may  be  carried  to  ''  The 
Bankruptcy  Fund  Account." 

77>  Securities  purchased  may  be  changed. 

78.  In  certain  cases  the  Lord  Chancellor 
may  order  the  securities  purchased  under  this 
act  to  be  sold. 

79.  If  money  not  sufficient  for  the  purposes 
of  this  act,  the  same  to  be  made  gooa  by  par- 
liament. 

80.  Cash  in  the  bank  belonging  to  bank- 
rupts' estates  to  be  one  common  and  general 
cash. 

81.  Lord  Chancellor  empowered  to  direct 
monies  standing  to  the  credit  of  the  several  ac- 
counts to  be  transposed  in  aid. 

82.  Salaries  to  commisnoners  and  certain 
other  officers  of  the  Court  of  Bankruptcy,  to 
be  paid  out  of  the  fun<i^  intitled  **  The  Secre 
tary  of  Bankrupts'  Account.*' 

83.  Power  to  Lord  Chancellor  to  order  re- 
tiring annuity  to  commissioners  of  the  Court  of 
Bankruptcy  and  their  successors. 

84.  Power  to  Lord  Chancellor  to  order  re- 
tmng  pension  to  Master  Accountant  in  Bank- 
ruptcy, or  registrars. 

85.  Salaries  to  be  paid  on  such  days  as  the 
Lord  Chancellor  shall  direct. 

86.  Travelling  expenses,  &c.,  of  commission- 
ers to  be  paid  out  ot  **  The  Secretary  of  Bank- 
rupts' Account,"  and  the  amount  thereof  to 
be  in  the  discretion  of  the  Lord  Chancellor. 

87.  Provision  for  salary  of  accountant  in 
bankruptcy ;  for  clerks  to  accountant  or  mas- 
ter; and  also  for  expenses,  country  courts, 
offices,  law  books,  rent,  &c. 

88.  Salary  of  accountant  to  he  in  lieu  of  fees. 
Brokers'  charges. 

89.  Provision  for  compensation  to  the  pa- 
tentee of  bankrupts,  and  others. 

90.  Compensation  to  commissioners  as  the 
Lords  of  the  Treasury  deem  entitled  thereto. 
Compensation  to  commissioners,  clerk  of  en- 
rolments, clerks,  ushers,  and  other  officers, 
whose  offices  are  abolished. 

9L  Retiring  allowance  to  Charles  £Qey. 

92.  Returns  to  pailiament  by  Accountant  in  j 
Bankruptcy. 

93.  Ileturtis  by  master. 

94.  Returns  by  official  assignees. 

95.  Recital  of  1  &  2  Geo.  4,  c.  115.  Con 
tract  with  the  corporation  of  London.  Binld- 
iBg  for  the  tnosaetioii  of  butineaa  in  bank- 


mptcy  in  LcmdcNS  vested  in  uie  commissumsra 
of  the  Court  of  Bankruptcy  for  the  time  bciiiif. 

96.  The  building  to  be  called  the  Court  of 
Bankruptcy. 

97.  Sittings  and  meetings  under  fiats  to  be 
held  in  the  new  building. 

98.  Confirming  die  contract  with  the  corpo« 
ration  of  London. 

99.  The  buildings  to  be  under  the  direction 
of  the  commissioners  and  trustees. 

100.  The  buildings  not  to  be  occupied  as  a 
residence,  except  by  registrar  of  meetings  and 
housekeeper. 

101.  Registrar  of  meetings.  Dutyofregi»* 
trar  of  meetings. 

102.  Registrar  of  meetings  to  give  seccnty. 
His  oath. 

103.  Housekeeper  to  be  appointed. 

104.  Power  to  remove  registrar  of  meetings 
and  housekeeper. 

105.  Salaries  to  registrar  of  meetings  and 
housekeeper. 

106.  Forming  a  fund  for  reimbursement  of 
expenses  under  the  act. 

107.  Sittings  and  meetings  to  be  held  in  the 
Court  of  Bankruptcy  only. 

108.  Application  of  the  money  to  be  recemdL 

109.  Fees  for  reimbursing  expenses  may  be 
increased. 

110.  When  expenses  under  the  act  shall 
have  been  repaid,  the  fees  to  be  reduced. 

111.  Riotous  persons  to  be  taken  into  cob* 
tody. 

112.  The  district  courts  provided  for  the 
purposes  of  this  act  to  vest  in  the  respective 
commissioners. 

113.  Charge  for  the  use  of  district  court. 
Subject  to  reduction. 

114.  Present  rules,  orders,  and  practiee 
made  applicable  to  this  act  and  to  fiats. 

115.  Restriction  as  to  commissioners  and 
officers  practising  as  barristers,  or  being  at* 
tomeys. 

116.  Commissioners  and  officers  under  thia 
act  ineligible  to  sit  in  parliament. 

117.  Master  accountant  in  bankruptcy,  re- 
gistrars, official  assignees,  &c.  to  be  exempt 
from  serving  on  juries,  or  in  any  parochial 
office. 

118.  Penalty  on  any  officer  taking  fees. 

119.  Offisnces  against  this  act. 

120.  Seal  of  the  court. 

121.  Lord  Chancellor  to  make  rules  for  re* 
gulating  the  proceediugs  of  the  court 

122.  Rules  to  be  made  for  regulating  the 
forms  of  proceedings  and  practice  to  be  ob- 
served in  the  courts  authorized  to  act  under 
fiats  in  bankruptcy. 

123.  Costs  may  be  awarded. 

124.  Fiats,  deeds,  and  other  instrumentt  ro» 
lating  to  bankruptcy  not  liable  to  stamp  dtifv. 

125.  Between  whom  affidaviU  ale  to  oe 


126.  Affidavits  may  be  sworn  in  jirisoa  be* 
fore  visiting  justice  or  keeper  of  prison. 

127.  Courts  may  take  evidence  efolf  voce  or 
upon  affidavit. 

128.  Ba&kmpte  may   be 
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129.  Wammts  to  be  under  band  and  seal* 
and  every  sjaaamaaM  to  be  in  writiaf(  onder  the 
Innd  of  a  comouBaionflr  of  the  eovrt. 

130.  Serriee  of  aiumnona  when  peraon 
keeps  out  of  way. 

131.  Punishment  of  false  evidence,  or  swear- 
iag,  affirming,  or  dedariap^  anything  false. 

139.  Apphcation  of  ibr&tiirea. 

133.  Ordera  in  bankruptcy  to  have  eifeet  of 
judgments. 

134.  Writs  have  been  framed.  New  writs 
anjr  be  framed. 

135*  Persona  diaobering  any  order  of  the 
court  to  be  committea  to  priaon^  until  they 
conform,  or  the  court  or  Vice^ChanceUmr  shall 
otherwise  order. 

136.  What  persona,  traders,  Uable  to  bank- 
ruptcy.   What  persons  not  liable. 

137.  Traders  having  privilege  of  parliament 
WBj  be  proceeded  against  as  other  traders. 

138.  Departing  die  reahn:  absenting;  be- 
gminng  to  keep  house;  yielding  to  prison; 
firaudiuent  outlawry;  arrest;  attachment,  ex- 
ecution, conveyance,  surrender,  or  gift :  acts  of 
bankruptcy. 

139.  Convevanee  of  all  a  trader's  property 
tool  an  act  ol  banknwtcy  unless  a  fiat  issue 
within  six  montha.  Proviso  as  to  the  execu- 
tioB,  and  notice  in  the  Gazette  and  newspapers. 

140.  Lying  in  prison;  escaping  out  of 
prison ;  acts  of  bankruptcy. 

141.  Trader  filing  a  declaration  of  insolvency 
in  the  office  of  the  secretary  of  bankrupts,  an 
act  of  bankruptcy. 

142.  Trader  compounding  with  petitioning 
creditor  an  act  of  bankruptcy.  Fiat  may  either 
be  annulled  or  continued.  Penalty  on  creditor 
so  compounding. 

143.  Trader  having  privilege  of  parliament, 
not  paying  or  compounding  to  the  satisfaction 
of  the  crediknr,  and  also  entering  an  appearance 
to  the  action  within  one  month,  an  act  of  bank- 

144.  Trader  having  privilege  of  parliament, 
disobeying  order  of  any  court  of  equity,  or  in 
bankruptcy  or  lunacy,  for  payment  of  money 
after  service  and  peremptory  day  fixed,  an  act 
of  bankruptcy. 

145.  Filing  petition  in  Insolvent  Debtors' 
CSooxt  an  act  of  bankruptcv,  if  acted  upon  with- 
in a  certain  time;  in  wnicn  case  vestmg  order 
in  inaolvent  court  avoided. 

146.  Form  of  account,  and  notice  requiring 
poynent  aubetituted  for  the  form  in  5  &  6  Vict. 
c  122,  schedule  (A.  No.  2.) 

147.  Creditor  of  a  trader  making  affidavit  of 
his  debt  and  of  his  having  required  payment, 
conrt  may  summon  the  txader.  Form  of  affi- 
dkvit  snlistitiited  for  the  form  in  schedule  in 
5  ft  6  Vict.  c.  122. 

148.  Manner  of  proceeding  on  suamiofis  of 
tnder  by  a  creditor. 

149.  Tho  eovt  may  nquire  to  be  satisfied 
hj  other  meana  than  the  trader's  deposiUon,  of 
faohacfiBgasiioddateeetothedemand.  : 


1$0.  Onnon*^ypearaneeoftrader,orhi«not 
satisfying  the  court  that  he  haa  a  good  defence 
the  court  may  require  him  to  give  an  account 
of  his  stock  in  trade,  and  a  bond  for  duly  car- 
rying on  his  trade,  and  accounling  lor  it  at  the 
end  of  14  days. 

151.  On  non-appearance  of  the  trader,  or 
his  not  accounting  or  giving  such  bond,  a  waiw 
rant  may  be  issued. 

152.  The  person  to  whom  such  warrant  is 
addressed,  empowered  to  enter  the  trader's 
place  of  business,  &c.,  and  take  charge  of  his 
goods. 

153.  Period  during  which  such  warrant  may 
be  acted  on. 

154.  Power  to  the  court  to  extend  or  limit 
such  period. 

155.  Trader  not  attending  summons,  or  re- 
fusing to  admit  the  demand  and  not  making 
deposition  of  belief  of  a  good  defence  thereto, 
and  not  papng  or  compounding  within  a  cer- 
tain time,  or  giving  bond  for  payment,  to  be 
deemed  an  act  of  bankruptcy* 

156.  Trader  signing  an  admission  of  demand 
in  form  prescribed,  and  not  payinjg^.  securing,  or 
compounding  within  a  certain  time,  an  act  of 
bankruptcy. 

157.  Trader  admitting  part  only  of  a  demand, 
and  not  making  deposition  of  a  good  defence 
to  the  residue,  and  npt  paying,  securing,  or 
compounding  for  sum  admitted  ;  and,  as  to  re- 
sidue, not  paying  or  compounding  or  entering 
into  bond  to  pay,  any  sum  recovered,  with  costs, 
an  act  of  bankruptcy. 

15S.  What  shall  be  deemed  a  refusal  of  ad*- 
mission  of  debt.  Court  may  enlarge  the  time 
for  admission  of  demand. 

159.  Admission  of  debt  signed  elsewhere 
than  in  court,  if  attested  by  attorney  of  trader, 
may  be  filed,  and  have  the  same  force  as  an  ad- 
mission signed  by  a  trader  on  his  appearance 
in  court  under  the  summons. 

160.  Trader  summoned  on  affidavit  of  debt 
to  have  such  costs  as  the  court  shall  think  fit. 

161.  Wherever  a  creditor  (plaintifif)  shall 
not  recover  the  amount  sworn  to  in  his  affidavit 
filed  against  a  trader,  if  such  affidavit  be  made 
without  probable  cause,  the  trader  (defendant) 
shall  be  entitled  to  costs  > 

162.  Trader  not  paying,  securing,  or  com<- 
pounding  for  a  judgment  debt,  upon  which  the 
plaintiff  might  sue  out  execution  within  14  davs 
after  notice  requiring  payment,  an  act  of  bank- 
ruptcy. 

163.  Trader  disobeying  order  of  any  court  of 
equity,  or  order  in  bankruptcy  or  lunacy,  for 
payment  of  money,  after  service  of  order  for 
payment  on  a  peremptory  day  fixed,  an  act  of 
bankruptcy. 

164.  No  person  liable  upon  an  act  committed 
more  than  12  months. 

165.  Petitioning  creditor  shaU  make  oath  of 
his  debt. 

166.  Amount  of  petitiomng  creditor's  debt. 
May  be  upon  debt  payable  at  a  future  time,  al- 
though security  given. 

167.  Proceeding  in  case  petitioning  credi- 
tor's debt  be  ijuuttoeni  to  aiqtpori  fiaL 
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168.  Petitioning  creditor  to  prosecute  fiat  at 
his  own  costs,  until  choice  of  assignees. 

169-  Costs  in  the  country  to  be  taxed  by  the 
registrar. 

170.  Power  to  the  Lord  Chancellor  to  issue 
a  fiat. 

17  !•  Flat  to  issue  against  a  trader  having 
filed  a  declaration  of  insolyency,  upon  the  pe- 
tition of  the  trader  himself. 

172.  In  cases  of  a  second  or  other  fiat  being 
issued,  Lord  Chancellor  may  direct  that  such 
fiats  be  proceeded  in  separately  or  in  con- 
junction. 

173.  Auxiliary  fiats  for  proof  of  debts  or  ex- 
amination of  witnesses.  Examinations  to  be 
annexed  to  the  original  fiat. 

174.  Fiatotobefiled. 

175.  Fiats  not  directed  to  London  to  be  di- 
rected to  one  of  the  courts  in  the  country. 

176.  Secretary  of  bankrupts  to  ballot  for 
commissioner. 

177.  Fiats  to  be  transmitted  direct  to  t)ie 
court  to  act  in  the  prosecution  thereof,  and 
forthwith  opened,  unless  postponed  by  the 
comt.  In  case  fiat  is  not  opened  by  petitioning 
creditor  in  the  time  allowed.  No  fiat  to  be 
issued  to  petitioning  creditor. 

178.  Fiats  in  the  country  and  proceedings 
thereon  to  be  transmitted  to  court  of  bank- 
ruptcy, to  be  there  filed. 

179.  Commissions  depending  in  London  to 
be  removed  into  the  court  of  bankruptcy. 

180.  Power  to  annul  fiat. 

181.  Power  to  the  Lord  Chancellor  to  order 
tatisfaction. 

182.  Concerted  bankruptcies. 

183.  Fiat  not  invalid  by  reason  of  prior  act 
of  bankruptcy. 

184.  Fiats  not  to  abate  by  demise  of  the 
Crown.    Renewed  fiat.    Death  of  bankrupt. 

185.  Joint  fiats  may  be  issued  against  partners 
in  a  firm ;  may  be  annulled  as  to  one  or  more, 
without  affecting  the  rest. 

186.  Persons  affainst  whom  a  fiat  has  issued, 
on  proof  of  probs^le  cause  for  believing  that 
he  IS  about  to  quit  England,  or  to  remove  or 
conceal  his  goods,  with  intent  to  defraud  cre- 
ditors, may  be  arrested,  and  his  goods  seized. 

187*  Any  person  so  arrested  may  apply  for 
his  discharge  forthwith.  Court  may  discharge 
the  person  or  not.  Order  of  court  may  be  ap- 
pealed from. 

188.  Court  before  adjudication  may  sum- 
mon persdns  to  give  evidence  of  trading  and 
act  of  bankruptcy.    Adjudication. 

189.  Person  adjudged  bankrupt  to  have  no- 
tice thereof  before  adjudication  aavertised,  and 
to  be  allowed  &vt  days  to  show  cause  against 
adjudication;  if  petitioning  creditor's  debt, 
trading,  or  act  of  bankruptcy  appear  insufiicient, 
adjudication  to  be  annulled ;  hut  if  no  cause 
shown  for  annulling  adjudication,  notice  to  be 
advertised,  and  sittings  appointed  for  sur- 
render. With  consent  of  bankrupt,  adjudica- 
tion may  be  advertised  sooner.  Bankrupt  to 
be  free  from  arrest. 

190.  If  a  bankrupt  shall  not  proceed  to  dis- 
pute the  fiat,  with  effect,  the  Gasette  to  be  con- 


clusive evidence  of  the  bankruptcy  as  against 
the  bankrupt,  and  against  persons  whom  the 
bankrupt  might  have  sued  had  he  not  been  ad- 
judged bankrupt,  saving  present  rights  for 
which  any  proceedings  are  pending. 

191.  I^ro vision  for  debtor  to  the  bankrupt's 
estate  pa3ring  the  debt  into  court,  when  sued 
by  the  assignees  within  the  time  for  bankrupt 
to  dispute. 

192.  Court  empowered  to  summon  persons 
suspected  of  having  bankrupt's  property  in 
their  hands,  &c. ;  and  compel  them  to  prodaoe 
books,  &c. 

193.  Power  to  examine  persons  summoned 
or  present  at  any  meeting  or  sitting.  Persons 
refusing  to  be  sworn,  or  to  answer,  or  not  fully 
answering,  or  refusing  to  sign  examination,  or 
to  produce  books,  &c.,  may  be  committed. 

194.  Persons  known  or  suspected  to  have 
bankrupt's  property  to  have  costs.  Witnesses 
to  have  expenses  tendered. 

195.  Court  may  summon  bankrupt.  Power 
to  examine  the  bankrupt.  Bankrupt  refusing 
to  make  declaration,  or  answer,  or  not  fully 
answering,  or  to  sign  his  examination,  may  be 
committ^. 

196.  Court  may  summon  and  examine  the 
bankrupt's  wife. 

197.  Penalty  on  gaoler  for  escape. 

198.  Questions  to  be  particularly  specified 
on  warrant.  If  habeas  corpus  be  browht,  the 
judge  may  recommit  the  prisoner.  Court  or 
judge  may  look  at  the  whole  of  the  examina- 
tion. 

199.  In  actions  of  false  imprisonment  the 
court  may  look  at  the  whole  of  the  examination 
of  the  party  committed. 

200.  Messenger  may  break  open  the  bank- 
rupt's doors,  &c.  and  seize  upon  his  body  or 
property. 

201.  Execution  of  warrant  in  Ireland. 

202.  Execution  of  warrant  in  Scotland. 

203.  Search  warrants  may  be  granted. 

204.  Actions  against  persons  acting  in  obe- 
dience to  warrant. 

205.  Proof  in  such  actions  that  defendant  is 
petitioning  creditor  renders  him  liable. 

206.  Debts,  how  to  be  proved.  By  corpo- 
rations, &c.  Creditor  may  be  examined  upon 
oath. 

207.  Bond  fide  creditors  to  prove  notwith- 
standing any  secret  act  of  bankruptcy. 

208.  Court  may  order  three  months'  wages 
or  salary  to  clerks  or  servants. 

209.  Court  may  order  wages  not  exceeding 
40s,  to  labourer  or  workman. 

210.  Apprentices  discharged  from  their  in- 
dentures. Court  may  order  any  sum  to  be  paid 
in  respect  of  apprentice  fees* 

211.  Mutual  debts  and  credits  may  be  set 
ofiT,  notwithstanding  a  secret  act  of  bankruptcy. 

212.  Debts  not  payable  at  the  time  of  ihe 
bankruptcy  maybe  proved,  deducting  rebate 
of  interest. 

213.  Sureties  and  persons  liable  for  the  debts 
of  bankrupts  may  prove,  afier  having  paid  such 
debts. 

214.  Obligee  in  bottomry  or  respondentiA 
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bonds,  and  assored  in  policy  of  insurance,  ad- 
mitted to  claur,  and  alter  loss  to  prove.  Per- 
sons effecting  insiurance  admitted  to  prove  loss. 

215.  Annuity  creditor  admitted  to  prove. 

216.  Sureties  for  payment  of  annuities 
granted  by  bankrupt,  in  what  manner  to  come 
in  under  the  fiat. 

217.  Debts  contingent  at  the  time  of  the 
bankruptcy  to  beproveable  after  the  happening 
of  contingency. 

218.  Interest  on  promissory  notes  and  bills 
of  exchange  proveable. 

219.  FUdntiff  obtaining  judgment,  &c.,  en- 
titled to  prove  for  costs,  &c. 

220.  Proving  a  debt  under  a  fiat  to  be  an 
election  not  to  proceed  against  the  bankrupt  by 
action.  Creditor  having  elected  to  come  in 
under  the  fiat,  if  it  be  afterwards  annulled,  re- 
stored to  his  former  rights. 

221.  Court  ma^  expunge  proof  of  debts. 
Persons  requiring  investigation  to  sign  under- 
taking  for    costs.      Application    by  petition 


222.  Choice  of  assignees  at  first  meeting. 
How  chosen.  Court  may  reject  any  person 
chosen  as  unfit. 

223.  Joint  creditor  entitled  to  prove  under 
separate  fiat  for  the  purpose  of  voting  in  the 
choice  of  assignees ;  not  to  receive  dividend  un- 
less petitioning  creditor  against  one  of  the  firm. 

224.  Evidence  of  appointment  of  assignees. 

225.  Personal  estate  to  vest  in  assignees. 

226.  Real  estate  to  vest  m  assignees. 

227.  Where  a  convejrance  of  the  property  of 
a  bankrupt  would  require  to  be  registered,  the 
certificate  of  appointment  of  the  assignees  shall 
be  regLstered. 

228.  Removal  of  assignees. 

229.  Suits  not  to  abated  by  death  or  removal 
of  assignees. 

230.  Assignees  may  appoint  the  bankrupt  to 
superintend  the  management  of  the  estate. 

.  231.  Assignees  directed  to  keep  a  book  of 
acoonnt  of  bankrupt's  estate.  Court  may 
snounon  assignees,  &c. 

232.  Court  may  direct  money  to  be  vested  in 
exchequer  bills. 

233.  Assignee  disobeying  direction  to  pay 
or  invest  money,  and  retaining  it,  or  permittmg 
co-assiffuee  to  retain  or  employ  it,  to  be 
charged  with  20  per  cent. 

234.  If  assignee  become  bankrupt,  having 
bankrupt's  estate  wilfully  retained,  bis  certifi- 
cate shall  not  discharge  his  future  effects  in 
respect  of  it. 

.  235.  Assignees^  with  consent  of  creditors, 
may  compound  or  submit  disputes  to  arbitra- 
tion, or  commence  suits  in  equity.  Or,  court 
to  httve  power  to  make  order. 

236.  Reference  to  arbitration  made  a  rule  of 
court 

237'  In  cases  of  a  member  of  a  firm  being 
bankrapt,  the  court,  upon  implication,  may 
anthoriae  actions  or  smts  in  name  of  the  as- 
signee of  the  bankrupt  and  the  remaining 
partner.  Partner  to  have  notice  of  such  appli- 
cation»  and  may  show  cause  against  it.  Court 
may  direct  parUier  to  luive  part  of  proceeds. 


238.  In  actions  by  or  against  any  person 
acting  under  the  fiat,  no  proof  required  at  the 
trial  of  petitioning  creditor's  debt,  trading,  or 
act  of  bankruptcy,  unless  notice  be  given  that 
those  matters  are  to  be  disputed. 

239.  The  same  in  suits  m  equity. 

240.  If  the  fiat  afterwards  annulled,  persons 
from  whom  the  assignees  have  recovered,  or 
bond  fide  paying  the  assignees,  &c.,  discharged 
from  claims  by  the  bankrupt. 

241.  Creditors  having  securities  for  their 
debts,  not  to  receive  more  than  other  creditors. 
Judgment  or  execution  on  a  cognovit  signed 
after  declaration  filed,  not  within  this  act. 

242.  Audits  whenever  the  court  think  fit 
after  the  bankrupt's  last  examination. 

243.  Method  of  making  dividends.  No 
dividend  without  previous  audit. 

244.  Final  diviaend  within  eighteen  months ; 
except  where  suit  depending,  or  estate  standing 
out,  &c. 

245.  Debtor  and  creditor  account  to  be  fur- 
nished by  ofiicial  assignee  to  creditors'  assignee 
before  final  dividend. 

246.  No  action  to  be  brought  for  dividends, 
but  the  remedy  to  be  by  application  to  a  court 
of  bankruptcy. 

247.  Unclaimed  dividends  to  be  paid  into 
the  bank  to  the  credit  of  the  accountant  in. 
bankruptcy. 

248.  How  unclaimed  dividends,  &c.,  in  the 
hands  of  assignee  to  be  disposed  of. 

249.  Certificates  to  be  given  to  assignees,  on 
production  of  which  Bank  of  Englanashall  re- 
ceive the  sums  therein  mentioned,  and  give 
receipts  for  the  same. 

250.  Bankrupt  to  deliver  up  his  books  of  ac- 
count to  the  official  assignee  upon  oath;  to 
attend  assignees ;  to  be  at  liberty  to  inspect 
accounts;  after  aUowance  of  certificate,  to 
attend  assignees  in  settling  accounts.  Allow- 
ance for  attendance.  Commitment  for  nonp 
attendance. 

251.  To  be  free  from  arrest  during  examina- 
tion, if  not  in  custody.  If  arrested,  to  be  dis- 
charged on  producing  summons.  Penalty  on 
officer  detaining  bankrupt. 

252.  Court  may  adjourn  last  examination  of 
bankrupt  sine  die, 

253.  Bankrupt  in  custody  to  be  brought  be- 
fore the  court  at  the  creditors'  expense.  As- 
signees may  appoint  person  to  attend  bankrupt 
in  prison. 

254.  Bankrupt  not  surrendering,  and  sub- 
mitting to  be  examined ;  or  not  makinff  dis* 
covery  of  his  estate  and  effects ;  or  not  ddiyer- 
ing  up  his  estate,  books,  &c. ;  or  concealing,. 
&c.,  to  the  value  of  10/.,  guil^  of  felony,  and 
liable  to  transportation  or  imprisonment,  with 
or  without  hard  labour. 

255.  Court  may  enlarge  the  time  for  bank- 
rupt surrendering  himseff. 

256.  As  to  bankrupts  apprehended  by 
warrant. 

257.  Court  required  to  withdraw  such  pro« 
tection  in  certain  cases. 

268.  Bankrupt  destroying  or  falsifying  any 
of  his  books,  &c.,  or  mtJung  false  entries, 
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giulty  of  a  misdemeanor,  and  liable  to  imprison- 
xnent,  with  or  without  hard  labour. 

259.  Bankrupt,  within  three  months  of  his 
bankruptcy,  having  obtained  goods  on  credit 
under  false  pretence,  or  removing,  concealing, 
&c.,  goods  60  obtained,  guilty  of  a  misde- 
meanor. 

260.  Fraudulent  grants,  &c.,  by  bankrupt, 
after  action  commenced,  a  misdemeanor. 

261.  Prosecution  against  bankrupt  for  any 
offence  under  this  act  may  be  ordered  by  the 
court  acting  in  prosecution  of  the  fiat. 

262.  Costs  of  prosecutions  of  bankrupts  may 
be  paid  out  of  "  Interest  arising  from  bank- 
ruptcy  fund  account." 

263.  Penalty  on  persons  concealing  bank- 
rupt's effects,  100/.,  &c.  Allowance  to  per- 
sons makinff  discovery  thereof^ 

264.  BanKrupt  may  be  discharged  by  certifi- 
cate of  conformity  in  manner  hereinafter  pre- 
scribed. Discharge  of  bankrupt  not  to  release  or 
discharge  a  partner  or  person  jointly  bound. 

265.  Bankrupt  not  entitled  to  certificate  if 
be  has  lost  by  gaming  20/.  in  one  dav,  or  200/. 
within  twelve  months,  or  200/.  oy  stock- 
jobbing ;  or  concealed  or  destroyed  books,  &c. ; 
or  made  fraudulent  entries ;  or  concealed  any 
property,  or  permitted  fictitious  debts  to  be 
proved. 

266.  Mode  of  obtaining  certificate  of  con- 
formity. N,  B  —Confirmation  by  the  Court  of 
Review  is  no  longer  required.  Certificate  not 
to  be  a  discharge  unless  the  court  certify  a  full 
conformity. 

267.  Contracts  or  securities  to  induce  credi- 
tors to  forbear  opposition  to  be  void. 

268.  Penalty  for  obtaining  money,  p^oods, 
&c.,  as  an  inducement  to  forbear  opposition,  or 
consenting  to  allowance  of  certificate. 

269.  Certificate  may  be  recalled. 

270.  Bankrupt  having  obtained  his  certifi- 
cate, free  from  arrest.  Certificate  to  be  evidence 
of  the  bankruptcy  and  proceedings.  Bankrupt 
in  execution  may  be  ordered  to  be  dischargea. 

27 1 .  Where  bankrupt  has  been  bankrupt  be- 
fore, or  compounded  or  taken  the  benefit  of 
the  Insolvent  Act,  unless  15^.  in  the  pound  is 
paid,  his  future  effects  shall  vest  in  the  assig- 
nees, notwithstanding  certificate. 

272.  Bankrupt  not  liable  upon  any  promise 
to  nay  debt  discharged  by  certificate,  unless 
such  promise  be  in  writing. 

273.  Allowance  to  bankrupt  for  maintenance. 

274.  Allowance  to  bankrupt,  5  percent.,  and 
not  exceeding  400/.,  as  soon  as  lOs,  paid  in  the 
pound ;  7i  per  cent.,  and  not  exceeding  500/., 
if  I2s.6d.;  10  per  cent.,  and  not  exceeding 
600/.,  if  15f.  Allowance  not  parable  till  tweirt 
months  after  date  of  fiat,  and  then  onlv  if  re- 
quisite amount  of  dindends  paid.  It  at  ex- 
piration of  twelve  ironths  the  dividends  paid  be 
under  ]0«.,  bankrupt  may  be  allowed  not  ex- 
eeedmg  3  per  cent.,  and  300/. 

275.  One  partner  mav  receive  allowance, 
tboQgh  others  not  entitled. 

276.  Assignees,  in  case  of  surplus,  shall  ac- 
eoont,  and  pay  it  to  the  bankrupt.  In  cue  of 
«  turphis,  all  debts  to  carry  interest. 


277.  Nine-tenths  in  number  and  value  of 
creditors  may  accept  a  composition  which  shall 
bind  the  rest. 

278.  Mode  of  voting  in  deciding  upon  such 
composition. 

279.  Repeal  of  6  Geo.  4,  c.  16,  «.  65,  so  far 
as  relates  to  estates  tail,  not  to  extend  to  lands 
of  a  bankrupt  under  a  commission  or  fiat  issaed 
on  or  before  the  31st  of  Dec.  1833. 

280.  The  court  in  the  case  of  an  actual  te« 
nant  in  tail  becoming  bankrupt  after  the  3 let 
Dec.  1833,  by  deed,  to  dispose  of  the  lands  of 
a  bankrupt  to  a  purchaser. 

281.  Court,  in  case  of  a  tenant  in  tail  entitled 
to  a  base  fee  becoming  bankrupt,  and  of  there 
being  no  protector,  by  deed  to  dispose  of  the 
lands  of  the  bankrupt  to  a  purchaser. 

282.  As  to  the  consent  of  the  protector  in 
case  of  bankruptcy. 

283.  As  to  tne  enrolment  in  Chanceryof  the 
deed  of  disposition  of  freehold  lands,  and  the 
entry  on  the  court  rolls  of  the  deed  of  disposi- 
tion of  copyhold  lands;  and  of  the  deed  of 
consent. 

284.  Subsequent  enlargement  of  base  fees 
created  by  the  disposition  of  the  court. 

285.  Enlargement  of  base  fees  subsequent  to 
the  sale  or  conveyance  of  the  same  under  the 
Bankrupt  Acts. 

I     286.  A  voidable  estate  created  in  favour  of  a 

Purchaser  by  an  actual  tenant  in  tail  becoming 
ankrupt,  or  by  a  tenant  in  tail  entitled  to  a 
base  fee  becoming  bankrupt,  confirmed  by  the 
disposition  of  the  court,  if  no  protector,  or 
being  such  with  his  consent,  or  on  their  ceasing 
to  be  a  protector ;  but  not  against  a  purchaser^ 
without  notice. 

287.  Acts  of  a  bankrupt  tenant  in  tail  void 
against  any  disposition  under  this  act  by  the 
court. 

288.  Subject  to  the  powers  given  to  the  court, 
and  to  the  estate  in  the  assignees,  a  bankrupt 
tenant  in  tail  shall  retain  his  power  of  disposi- 
tion. 

289.  The  disposition  by  the  court  of  Che 
lands  of  a  bankrupt  in  tail  shall,  if  the  bankrupt 
be  dead,  have  in  the  cases  herein  mentioned  the 
same  operation  as  if  he  were  alive. 

290.  Every  disposition  by  the  court  of  copj- 
hold  lands  where  the  estate  shall  not  be  equit- 
able to  have  the  same  operation  as  a  surrender ; 
and  the  person  to  whom  such  land  shall  have 
been  disposed  of  may  claim  to  be  admitted  on 
paying  tne  fines,  8cc. 

291.  Assignees  to  recover  rents  of  the  lands 
of  a  bankrupt,  of  which  the  court  has  power  to 
make  disposition,  and  to  enforce  covenants,  as 
if  entitlea  to  the  reversion.  This  clause  to 
apply  to  all  copyhold  lands ;  but  as  to  other 
lands,  only  to  such  as  the  court  may  dispose 
of  after  the  bankrupt's  death.  11  Ueo.  9,  e. 
19. 

292.  All  the  pronsions  of  the  act  in  regard 
to  bankrupts  shall  apply  to  their  lands  in  Iro- 
land. 

293.  Deeds  relating  to  the  lands  of  bank- 
rupts in  Ireland  to  be  enrolled  in  the  Cooit  of 
Chancery  there. 
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294.  Court  mxf  make    sale 
lands  for  the  beaefit  of  creditors. 

295.  Vendees  of  copyhold  lands  shall  com< 
pound  with  the  lord  for  their  fines. 

296.  Conditional  estates  gimated  by  the 
bankmpt  may  be  redeemed. 

297.  Court  may  proceed  when  the  bankmpt 
by  fiaud  makes  himself  accountant  to  the 
crown. 

298.  Goods  in  the  possession,  order,  or  dis- 
position of  the,  bankrupt  may  be  sold.  Proviso 
for  assignments  of  vessels  imder  3  &  4  W.  4. 
c.  55. 

299.  Bankrupt  conveying  his  lands  or  goods 
toothers,  or  delivering  securities  or  transferring 
debts  into  other  names,  void. 

300.  Distress  not  to  be  available  for  more 
than  one  half  year's  rent  due;  the  landlord  to 
prove  for  the  residue. 

301.  Bankrupte  entitled  to  leases,  or  agree- 
mente  for  leases,  when  not  liable  for  rent  or 
covenants.  If  assignees  decline  to  determine 
whether  they  will  accept  the  lease,  the  lessor 
may  petition. 

302.  Vendor  of  any  estate  in  lands  may  com- 
pd  assignees  to  elect  whether  they  will  abide 
by  or  decline  the  agreement. 

303.  Assignees  may  execute  powers  pre- 
viously vested  in  bankrupts. 

304.  Court  may  order  bankrupt  to  join  in 
conveyances. 

30ft.  Where  trustee  becomes  bankrupt,  the 
oomt  may  order  conveyance  or  assignment  to 
other  trustees. 

ao6.  Where  bankrupt  beneficially  entitled  to 
•lock. 

307.  Titles  to  property  sold  under  fiat  not  to 
impeached  unless  proceedings  taken  to  annul 
within  the  periods  hereinbefore  limited. 

306.  All  contracts,  &c.  bond  fide  made  by 
and  with  anv  bankrupt  previous  to  the  date  and 
laauing  of  the  fiat  to  be  valid,  &c.  if  no  notice 
of  prior  bankruptcy. 

309.  Bodies  pohtic,  &c.  deemed  to  have  no- 
tioe,  if  persons  acting  on  their  behalf  had  no- 
tice. 

310.  Purchases  from  bankrupts  not  to  be 
impeached  unless  fiat  is  sued  out  within  12 
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311.  In  case  of  traders  deceased  without 
legal  personal  representative,  fiat  may  issue. 

312.  Petitioning  creditor.    Fiat. 

313.  Warrant  to  issue. 

314.  The  messenger  empowered  to  take 
dttrge  of  the  goods  of  such  trader. 

315.  If  a  Iqgal  personal  representative  of 
waA  deceased  trader  not  constituted  within 
two  pMmtlis,  &C.,  an  official  assignee  may  be 
appointed,  who  msytake  out  administration, 
^■d  ptueeed  as  un&r  a  fiat  issued  in  trader's 

316.  Costs  of  fiat  against  deceased  trader. 

317.  limitirtion  of  actions.  General  issue. 
JDOTiUe  liosts. 

316.  Commsncement  of  this  act. 
319.    Actmaybeakeradtfab 


Ws  huve  for  many  years  advocated  the 
right  of  the  suitors  of  our  courts  of  jus- 
tice to  be  relieved  from  the  excessive 
burdens  by  which  they  have  been  op- 
pressed, from  the  levying  of  fees  at  every 
stage  of  a  cause,  far  the  purpose  of  pay- 
ing not  only  the  judges  and  roasters  and 
other  useful  officers,  but  a  host  of  clerks 
whose  sole  vocation  is  the  collecting  these 
imposts. 

At  length,  it  seems,  there  is  a  reason- 
able prospect  of  an  abatement  of  the  evil, 
and  we  hope  of  its  ultimate  removal.  On 
Tuesday  last*  the  4th  instant,  the  motion 
for  a  select  committee  to  inquire  into  the 
subject  was  brought  on. 

Mr.  Watson  moved  for  a  "  Select  Com- 
mittee to  in(}uire  into  and  report  to  the  house 
on  the  taxation  of  suitors  in  the  courts  of  law 
and  equitv  by  the  collection  of  fees  and  the 
amount  tnereof,  and  the  mode  of  collection ; 
and  the  appropriation  of  fees  in  the  courts  of 
law  and  equity,  and  in  all  inferior  courts,  and 
in  the  courts  of  special  and  general  sessions 
in  England  and  Wales ;  and  as  to  the  salaries 
and  compensations  and  fees  received  by  officers 
and  retired  officers  of  thpse  courts ;  and  whe- 
ther any  and  what  means  could  be  adopted 
with  a  view  of  superintending  and  regulating 
the  collection  and  appropriation  thereof."  He 
said  that  as  there  was  no  objection  to  the  mo- 
tion, he  should  not  go  into  the  subject  of  it 
at  any  great  length.  The  question  was  one  of 
deep  importance  and  of  the  greatest  magni- 
tude. Under  the  existing  system,  an  advan- 
tage was  absolutely  ^iven  to  the  dishonest. 
The  expense  of  litigation  in  courts  of  justice 
shut  the  door  to  a  great  number  of  litigants. 
Many  of  the  fees  were  of  no  legal  origin,  but 
had  sprung  up  by  accident,  and  by  the  course 
of  time.  The  courts  of  law,  indeed,  might,  in 
regard  of  fees,  be  said  to  be  like  a  bush, 
which,  when  the  sheep  sought  it  as  a  refuge 
from  the  weather,  depiived  them  of  all  their 
fleece.  But  what  was  very  remarkable  was^ 
that  of  four  hundred  or  five  hundred  persons 
collecting  fees  in  these  courts,  scarcely  any 
one  knew  why  or  for  whom  they  collectea, 
and  upon  scarcely  one  of  them  was  there  any 
check  as  respected  the  collection.  In  some 
cases  the  parties  collected  for  themselves,  in 
others  for  the  Consolidated  Fund.  Whether 
the  fees  psdd  to  each  were  honestly  received 
and  honestly  accounted  for  nobody  could  de- 
cide. 

In  the  Court  of  Chancery,  immediately  a 
party  commenced  a  suit  he  was  called  upon 
to  pay  a  heavy  fee,  and  this  continued  at  every 
stage  of  proceedings  until  the  last  step,  when> 
strange  to  say,  there  was  a  tax  upon  the  suitor, 
not  dependent  upon  the  amount  litigated,  but 


28 


Commiitee  oflnqmry  mto  the  Tcuk9  on  Admmutering  Justice. 


upon  the  siate  of  his  bill.  In  the  courts  of 
equity,  in  1845,  fees  to  the  extent  of  96,297^. 
were  paid  to  the  Suitors'  Fund,  and  155,510/. 
to  the  Suitors'  Fee  Fund,  making  a  total  of 
250,807/.  Here  was  an  enormous  amount  to 
be  collected,  without  there  being  the  least 
possible  check  upon  fraud. 

As  to  the  courts  of  law,  the  system  was 
even  still  more  objectionable.  To  such  an 
extent  had  taxation  gone,  that  in  the  year 
1843,  in  the  three  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  there  had 
been  collected  and  transferred  to  the  public 
service,  after  payment  of  all  salaries,  charges, 
and  expenses,  no  less  a  balance  than  100,981/. 
When  an  attempt  was  made  to  put  a  stamp 
duty  upon  law  proceedings,  Mr.  Canning  said 
in  tnat  house,  tnat  nothing  in  all  the  system 
of  taxation  could  be  more  objectionable  than 
an  attempt  to  tax  the  suitors  of  justice.  In 
his  (Mr.  Watson's)  view,  the  objectionable 
character  of  the  proceeding  was  increased  by 
the  consideration  that  the  suitors  get  nothing 
for  their  money. 

There  were  at  the  present  time  as  great 
delays  in  the  courts  of  justice  as  there  ever 
were.  We  have  no  more  judges  now  than  in 
the  reigns  of  Elizabeth,  or  even  Edward  III. ; 
and  when  the  public  were  receiving  from  the 
suitors  this  enormous  annual  amount  of  fees, 
the  suitors  surely  had  a  right  to  claim  that 
Steps  should  be  taken  to  secure  every  facility 
for  the  termination  of  their  causes.  The  at- 
tempts which  had  been  made  in  this  direction 
of  recent  years,  were,  according  to  his  view, 
all  in  the  wrong  direction.  Instead  of  increas- 
ing the  labours  of  the  judges  we  possessed,  we 
should  lighten  their  burden,  by  appointing 
others  to  assist  them.  But  he  should  remark, 
before  he  concluded,  that  the  courts  of  law 
and  eouity  were  not  the  only  courts  in  which 
large  tees  were  collected. 

From  the  Fee  Fund  of  the  Court  of  Bank- 
ruptcy salaries  were  paid  to  the  amount  of 
49>00O/.,  and  compensations  to  the  amount  of 
46,000/.,  per  annum.  In  lunacy  and  other 
proceedings  the  fees  were  also  enormous ;  and 
they  were  taken  without  any  check  or  control. 
And  here  he  could  not  but  observe  that  a 
serious  question  presented  itself, — how  far  it 
was  right  or  proper,  in  courts  of  justice,  to 
levy  fees  at  all  ?  He  would,  however,  pass  by 
that  point,  in  order  to  direct  their  attention 
to  the  other  matters  which  he  wished  the  com- 
mittee to  consider.  One  was,  as  to  the  amount 
of  the  officers'  salaries;  and  and  another  was, 
as  to  the  compensations,  now  paid  out  of  the 
fee  fund.  There  could  be  no  doubt  that  we 
ou|^ht  to  have  a  sufficient  supply  of  fairly-paid 
officers  in  our  courts ;  it  was  also  right  that 
on  the  loss  of  office  proper  compensation 
should  be  given ;  but  it  was  a  great  question 
if  our  law  officers  at  present  were  not  greatly 
overpaid,  and  whether  the  compensations  they 
received  were  not  enormous  and  most  dispro- 
portionate to  the  fees  of  the  offices  they  had 
neld.  Why,  there  were  absolutely  some  per- 
sons^  inferior  officers,  who  were  now  receivmg, 


for  the  loss  of  their  respective  posts,  no  less 
a  sum  than  7,500/.  per  annum!  Bat  be 
would  not  trespass  upon  the  house  further 
than  to  say,  in  conclusion,  that  he  really 
thought  much  public  benefit  might  be  made 
to  result  from  such  an  inquiry  as  the  present. 
Another  part  of  the  investigation  which  he 
asked  for  related  to  the  subject  of  compensa- 
tions;  but  as  he  understood  there  was  an 
objection  to  that  portion,  be  should  not  prese 
it  now,  reserving  to  himself  the  right  at  any 
future  period  of  making  a  proposal  on  the 
subject. 

Mr.  Romiily  seconded  the  motion,  betiev- 
ing  that  the  most  effectual  way  of  reforming 
the  administration  of  the  law  was  to  render  it 
as  cheap  and  easy  as  possible  to  the  suitor. 
They  did  an  injury  ana  a  wrong  where  they 
made  the  suitor  pay  heavily  for  the  administni- 
tion  of  justice,  and  for  putting  in  force  the 
machinery  of  the  law.  Some  i)eople  thought 
that  suitors  should  be  made  to  pay  because 
they  were  the  parties  concerned  in  the  causes 
litigated ;  but  this  was  a  fallacy ;  for  to  pre- 
serve the  rights  of  property,  and  the  due  ad- 
ministration of  the  law,  was  a  matter  in  which 
the  public  at  large  were  interested;  and  to 
throw  on  suitors  the  administration  of  the  laws 
from  which  they  sought  assistance,  would  be 
akin  to  throwing  the  cost  of  a  police  upon  those 
whose  houses  and  property  were  plundered. 
The  public  obtained  the  benefit  by  the  admi- 
nistration of  laws,  and  the  public,  conseqnendy, 
ought  to  bear  the  cost.  A  question  arose 
which  of  two  innocent  persons  oufffat  to  bear  a 
loss— what  construction  ought  to  be  put  upon 
the  wording  of  an  act  of  parliament — how  far 
a  dictum  of  some  celebrated  lawyer  applied 
under  some  slightly  altered  state  of  facts— how 
far  words  which  the  suitor  had  never  seen  or 
heard  of  applied  to  the  special  circumstances 
of  his  particular  position  ?  Why,  it  was  for 
the  public  advantage  that  these  matters  should 
( be  properly  decided— it  was  for  their  advan- 
tage that  a  due  interpretation  of  the  laws  should 
be  given— and  if  so,  surely  we  had  no  right  to 
throw  the  costs  of  obtaining  such  interpreta- 
tion and  such  decision,  not  upon  the  public  to 
be  benefited,  but  upon  two  unfortunate  parties, 
both  of  whom  might,  and  frequently  were, 
innocent  of  any  wrong. 

WeU,  then,  another  point  which  he  hoped 
to  see  arise  out  of  such  a  committee  as  that 
now  moved  for,  was  the  desirability  of  appoint- 
ing a  minister  of  justice.  At  present  we  threw 
the  administration  of  our  laws  upon  the  Lord 
Chancellor  and  the  Secretary  of  State.  Why, 
imposing  the  consideration  of  such  snbie^ 
upon  such  officers  was  only  saying  to  them, 
forego  the  discharge  of  other  and  equally  im- 
portant duties.  So  stronglv  did  he  feel  upon 
this  point,  that  had  it  not  Deen  for  his  dislike 
to  bring  abstract  questions  before  parliament, 
he  should  have  long  since  submitted  the  sub- 
ject of  a  minister  of  justice  to  the  consideration 
of  the  house.  It  was  necessarvfor  the  admi^ 
nistration  of  justice  that  we  should  have  re- 
gular returns,  and  those  returns  could  only  be 
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secured  by  the  ^>pointment  of  a  minuter.  A 
minister  was  also  required  to  watch  the  prac- 
tice of  the  laws,  and  to  determine  what  reforms 
were  required  to  secure  their  practical  and 
efficient  working. 

Let  them  take  the  case  of  the  new  courts 
which  they  had  lately  constituted.  Here  there 
were  some  fifty  or  sixty  judges,  all  appointed 
to  administer  a  new  law.  How  great  would  be 
the  ad^'sntage  of  a  public  minister  who  could 
secure  impartUdi^  m  that  administration,  and 
dUrect  it  practicalhr  for  the  benefit  of  the  {people. 
Another  great  aavantage  of  such  a  minister 
would  be,  that  they  should  get  rid  of  ^  commis- 
sions" to  examine  into  the  state  of  the  law,  of 
which  they  had  had  so  many  of  recent  years, 
entailing  great  expense  upon  the  countrv,  and 
putting  on  paper  crude  theories  which  were 
seldom  or  never  carried  out  in  practice.  These 
would  be  some  of  the  advantages  of  a  minister 
of  justice. 

Another  of  the  great  services  which  this 
committee  could  render  would  be,  as  his 
honourable  and  learned  friend  had  said,  to  put 
a  check  upon  the  present  fee  system.  There 
could  be  no  doubt  that  it  was  open  to  the 
greatest  and  most  flagrant  abuses.  The  fee 
receiver  at  present  was  only  required,  at  the 
expiration  of  the  vear,  to  make  oath  that  the 
sum  he  paid  into  tne  Exchequer  was  the  sum 
properly  payable.  That  was  really  the  only 
check  upon  hun.  Why,  he  (Mr.  Romilly)  did 
say  that  they  had  no  right  to  subject  a  public 
officer  to  such  a  temptation.  Not  long  ago  a 
case  occurred  which  showed  the  working  of 
this  system  in  a  peculiar  point  of  view.  An 
officer  who  received  fees  in  one  of  the  courts 


died.  His  successor,  at  the  expiration  of  the 
first  year  of  his  appointment,  though  there  was 
no  sensible  or  visible  increase  in  the  business 
of  his  office,  paid  to  the  Exchequer  just  one- 
half  more  on  account  of  the  year's  fees  than 
had  been  paid  at  any  previous  period.  What 
he  urf^ed  was,  that  they  should  appoint  a 
searching  committee,  which  should  ehcit  facts 
of  this  description — which  should  apply  its  in- 
vestigations to  all  courts,  high  and  low,  and 
report  upon  the  taxation  to  which  the  people, 
rich  and  poor,  who  sought  our  courts  of  law 
were  subjected  by  fees. 

The  Attorney-General  said  that  he  had  no 
objection  to  grant  the  committee  in  the  tenna 
which  his  hon.  and  learned  friend's  motion 
had  now  assumed,  omitting  all  reference  to  the 
subject  of  compensations;  and  pledging  the 
government,  at  the  same  time,  to  second  the 
views  of  the  hon.  and  learned  gentleman  re- 
specting costs,  except  such  as  the  required  in- 
vestigation might  show  it  desirable  to  adopt. 

A  select  committee  was  then  appointed^ 
"  To  inquire  into  and  report  to  the  house  on 
the  taxation  of  suitors  in  the  courts  of  law  and 
equity  by  the  collection  of  fees,  and  the  amount 
thereof,  and  the  mode  of  collection ;  and  the 
appropriation  of  fees  in  the  courts  of  law  and 
equity,  and  in  all  inferior  courts,  and  in  the 
courts  of  special  and  general  sessions  in  Eng- 
land and  Wales;  and  as  to  the  salaries  and 
fees  received  by  officers  of  those  courts;  and 
whether  any  and  what  means  could  be  adopted, 
with  a  view  of  superintending  and  regulating 
the  collection  and  appropriation  thereof." 


ATTORNEYS  TO  BE  ADMriTED, 
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Queen's  ISeffet. 
CUrW  Names  and  Residences.  To  whom  Articled,  Assigned,  ^c. 

Archer,  Joseph,  43  a.  Lamb's  Conduit  Street ; 

and  Andover  Harry  Footner,  Andover 

Allix,   Wager  Townley,   11,  Princes'  Street, 

Cavendish  Square;    and  Lincoln's  Inn 

Fields George  Rooper,  Lincoln's  Inn  Fields 

Alexander,  Gordon,  6,  Cork  Street  .        .   Messrs.  Frere  and  Co.,  Lincoln's  Inn 

Attenborough,  Winfield,  68,  Oxford  Street     .   George  Bumham,  Wellingborough 
Ashl^,  Wiffiam  Edward,  31,  College  Street, 

Chelsea ;  2,  Brompton  Terrace,  Queen's 

Buildings,  Brompton ;   and  8,  Elizabeth 

Street,  Brompton     .        .        •  .  John  Would  Lee,  Newark-upon-Trent 

ADaway,  James,  Reading        ....  John  Jackson  Blandy,  Readmg 
Allan,  Edward,  50,  Upper  Norton  St.,  Fitzroy 

Square ;  and  Drapers'  Hall     .        .        •  John  Lawford,  Drapers'  Hall 
Andrew,  Robert,  37,  Rathbone  Place,  Oxford 

Street;  and  Doncaster     ....  Edward  Sheardown,  Doncaster 
Boyh^  Charles,  43,  GiUingham  Street,  Pim- 

lico;  Edgbaston;  and  Lower  Belgrave  Place  John  Clarke  Chaplin,  Birmingham 
Baynes,  Walter  Francip,  25,  Portland  Place     .  W.  Prideaux,  Foster  Lane 
Bams,  Henry,  Grenville  Street ;  and  Fam- 

*^^    Acres,  near  Gateshead     ....   Ralph  Walters,  Newcastlcupon-Tyne 
Bniridge,  William  Edward,  2,  Regent's  Place 

yif^st.  Regent  Square;  and  Shaftesbury  .  William  Burridge,  Shaftesbury 
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Bourne,  Septimus,  63,  Guildford  St.,  Russell 

Square ;  Castle  Donningtoa ;    and  little 

Saint  James  Street  .... 

Bellingham,  Charles  Eado,  3,  Cranmer  Place, 

I^mbeth ;  and  South  Souare,  Gra/s  Inu 
Braikenridge,  Frs.  Jerdone,  Bush  Hill,  Ed- 
monton ;  and  16,  Bartlett's  Buildings 
Baker,  Samuel   Edward,    27,  Southampton 

Row,    Russell   Square;     and    Aldwick 

Court,  Blagdon John  Baker,'  Aldwick  Court 

Berry,  John  Johnson,  Stoke-upon  Trent 
Burton,  William,    Marlborough;    and    14, 

Goulden  Terrace,  Islington 
Brookfield,  F.  Morris  Preston  ;  7,  Cumming 

Street,  Pentonville;  and  Goulden  Terrace, 

Islington 

Bagshaw,  Thomas  Pittard,  Manchester    . 
Blackmore,  Hugh  Haywood,  12,  River  Street, 

Myddleton  Square ;  and  18,  Gerrard  St. 
Brown,  Robert  Harrison,  Wake^eld 


Messrs.  Bourne,  Alford 

Marcus  Huish,  Castle  Donnington 
Henry  Whitmarsh,  BatUe 

F.  L.  Barnwell,  Lincoln's  Inn  Fields 

William  Braikenridge,  Bartlett's  Buildings 


John  Wilham  Ward,  Newcastle-under-Lyne 

William  Pashley  Milner,  Sheffield 

Charles  Brookfield,  Sheffield 

C.  A.  Brookfield,  Bedford  Row 
John  Bagshaw,  Manchester 


Nicholas  Lanwarne,  Hereford 
John  Lofthouse,  Leeds 
Henry  Brown,  Wakefield 


Ootterill,  James  Hardman,  32,  Throgmorton 

Street William  Henry  CotteriU,  Throgmorton  Street 

Qoligh,  Benjamin  Morley,  7l>  Harrison  St., 


Reff ent  Square ;  and  Bawtry 

Qeave,  William  Cornish,  13,  Stanhope  Street, 
Reffent's  Park ;  Crediton 

Cutler,  John  Walford,  14,  New  Ormond  St., 
Calthorpe  Street ;  and  Birmingham 

Cox,  Frederick  John,  14,  Sise  Lane 

Clarke,  Edward,  40,  Craven  Street,  Strand     . 

Coates,  Wallington,  19,  Featherstone  Build- 
ings ;  and  Stanton  Court 
'  Chapman,  William  Emerson,  8  Arthur  Street, 
Gray's  Inn  Road ;  and  Holbeach 

Chilcott,  Edward,  43,  Gower  Place,  Euston 
Square ;  and  Truro  .         .        .        < 

Campbell,  James,  79,  Blackfriars'  Road, 
Southwark  ;   and  Plymouth    . 

Clabon,  Edward,  76,  Mark  Lane     . 

Collins,  Charles  Atkins,  23,  Southampton 
Row,  Russell  Square ;  Bath ;  Lloyd  9q. ; 
and  Great  Ormond  Street 

Colt,  George  Nathaniel,  Cambridge ;  Chelten- 
ham; Liverpool;  Chester  Place;  and 
Southampton  Row 

Dickson,  William,  jun.,  12,  Soley  Terrace, 
Pentonville ;  and  Alnwick 

Duffett,  Henry,  12,  New  Street,  Kennington 

Dalby,  Jesse,  Wakefield 


F.  Hawksley  Cartwright,  Bawtry 

Messrs.  Smith,  Crediton 

Thomas  Slaney,  Birmingham 

George  Cox,  Sise  Lane 

Henry  Daubney  Harvey,  Chard 

P.  Eaton  Coates,  Stanton  Court 

Thomas  Sturton,  Holbeach 

John  Gilbert  Chilcott,  Truro 
John  Edward  Elworthy,  Devonport 

Nicholas  Were,  Plymouth 
J.  M.  Clabon,  35  a,  Gt.  Geo.  St.,  Westminster 


Robert  Cook,  Bath 

Rayner  Winterbotham,  Cheltenham 
T.  E.  Person,  Lincoln's  Inn  Fields 

William  Dickson,  sen.,  Alnwick 
James  Lane,  Chancery  Lane 


ery  J 
Joseph  Wainwright,  Wakefield 
Dallewy,  John,  Bouverie  St. ;  and  Bridgenorth  M.  Hi 


aywood  Williams,  Bridgenorth 
Thomas  Morris,  Warwick 


Dodd,  Edward,  63,  Charrington  St.,  Somers' 

Town ;  and  Warwick       .        .        •        . 
Duncan,  William  H.  Egelstone,  Foxley  House, 

Kennington Frederic  Oavry,  Tokenhouae  Yard 

Dickson,  Winfield  Pennington,  Notting  Hill ; 

and  Chancery  Lane  •  .  J.  J.  J.  Sudlow,  jun..  Chancery  Lane 

Eagleton,  John  William,  Newark-i^Km-Trent; 

Arthur  Street ;  and  Belton      .        .        .  T.  F.  A.  Bmvabjr,  Newark-npon-Trent 
Eagleton,  Octavius  Chapman  Tryon,  Mont-     Matthew  John  Rippingham*  and  William  Rose, 

pelier  Row,  Blackheath    ....  Great  Presoot  SCieet 

Eastham,  Richvd,  12,  Eg^mont  Place,  New 

Road;    4,  Englefield  Road,  Kingsland; 

and  Blaekbom James  NeriDe,  Bladdram 

Edmonds,  Edmund,  Crooke's  Hooae,  Panntley  Thomu  Cadle,  Newent,  Gkwceeter 
•Edmonds.  George,  15,  Whittall  Street,  Bir- 
mingham         Edward  Wright»  BiiminghaTn 

[This  List  will  be  contintied  in  our  neort.] 

*  This  applicant  has  given  notice  both  in  the  Qaeen's  Bench  and  Common  Pleas. 
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ANALYTICAL  DIGEST  OF  CASES, 

RE  PORTS  D   12f    ALL  THB   COURTS. 

ZaiD  of  €ro$(t«. 
£Umdbr  this  head,  we  have  ariaiiged  die  de- 
cisiont  on  Costs  between  party  and  partf.  In 
OUT  last  number,  p.  8,  ante,  will  be  found  many 
decisions  relating  to  Costs  between  $oUcUor 
and  cHmi,  and  the  taxation  of  such  costs.] 

ADMINISTRATION   SUIT. 

1.  Real  and  personal  estate, — ^The  plaintiffs, 
stating  themselTes  and  some  of  the  defendants, 
to  be  next  of  kin,  filed  a  biU  for  the  adminis- 
tration of  a  testator's  estate.  Their  claim  was 
displaced  upon  inquiries  directed  by  the  court, 
and  other  persons,  not  parties  to  the  cause, 
established  their  right  ana  became  entitled  to  a 
large  resdoe.  The  case  being  one  of  great  dif- 
ficoHy  and  doubt,  and  an  investigation  being 
absolntely  necessary  for  the  administration  of 
the  estate,  the  plaintiffs  and  defendants  were 
allowed  their  costs  out  of  the  fund.  Costs  of 
suit  apportioned  between  real  and  personal 
estate.    Johnston  v.  Todd,  8  Beav.  489. 

2.  Under  intricate  circumstances  arising 
from  events  not  contemplated  by  the  testator, 
the  costs  of  an  administration  suit  were  ordered 
to  be  paid  raleaUy  out  of  the  realty  and  per- 
sonalty according  to  dieirTalne.  CkristUm  v. 
Fuier  a^d  Bunnett  y.  Foster,  33  L.  O.  209. 

AFFIDAVIT. 

Motion, — It  is  not  necessary  that  all  the  af- 
fidavits filed  on  a  motion  should  be  read,  in 
order  to  entitle  the  successful  party  to  the  costs 
of  them.    Frier  y.  Rmmer,  14  Sim.  391. 

APPEAL. 

A  defendant  having  been  ordered  to  pay 
costs,  he  appealed.  A  motion,  that  upon  pay- 
ment of  the  amount  into  court,  proceedings  to 
compel  payment  might  be  stayed,  pending  the 
appeal,  on  the  ground  that  the  plaintiff  wonld 
be  unable  to  repay  them,  was  refused.  Archer 
V.  Hudson,  8  Beav.  321. 

BANKRUPTCY   FSB8. 

'Where  a  bankrupt  had  obtuned  his  certifi- 
cate, and  the  fees  of  the  ofliieial  assignee  and  of 
the  messenger  had  been  paid,  but  no  creditors' 
assignee  had  been  chosen,  the  solicitor  to  the 
fiat  had  a  bill  of  costs,  and  applied  that  the 
same  might  be  paid  out  of  a  sum  of  money 
standing  to  the  credit  of  the  bankrupt's  estate. 
Held,  that  the  fees  of  10/.  and  20/.  directed  by 
the  Stat.  1  &  2  W.  4,  c.  56,  were  payable  before 
the  solicitor's  biU  was  ^d,  ano  the  petition 
was  Asmissed.  EaparteJIenbary,  re  CnoendM, 
33  L.  O.  407. 

cbsditob's  «uit. 
Stmpng  proceedings. — Bill  in  a  onsditot's  suit 
dismissed,  on  motian  by  defendant  befiors  de- 
cree, on  payment  of  the  debt,  with  interest  at 
four  per  cent.,  and  costs.    Manton  y.  JRoe,  14 


DBMUHRKR. 


See  Pauper,  2. 

DISCOVBRY. 

Order  125  of  Orders  of  1845.— It  is  not  a 
sufficient  reason  for  refusing  to  a  successful 
defendant  the  costs  of  a  bill  of  discovery,  that 
he  has  asked  for  a  discovery  of  many  matters 
of  which  he  has  not  been  able  to  make  use  in 
his  defence.    Rohinson  v.  Wall,  33  L.  O.  303. 

DISMItSAL  OF  BILL. 

Beplieatum. — Notice  of  motion, — ^Where  de- 
fendants gave  notice  of  motion  to  dismiss  the 
bill,  but  such  notice  was  given  for  a  day  not 
being  a  seal-day,  and  previously  to  the  seal- 
day,  replication  was  filed :  Held,  that  the  de. 
feodant  was  not  entitled  to  the  costs  of  the 
motion,  the  notice  being  irregular.  Steedman 
V.   Poo/e,  33  L.O.  113. 

BVIDENCE. 

Witness, — SoUcitar  and  client,  —  Vohmtary 
se^//eaieiU.-r Voluntary  settlement  by  a  vounger 
sister,  of  the  whole  of  her  present  ana  future 
property  principally  in  favour  of  her  eldest 
sister,  set  aside,  the  eldest  sister  having  ob- 
tained great  ascendancy  and  influence  over  the 
vounger,  the  circumstances  of  the  transaction 
being  open  to  suspicion,  the  settlement  being 
venr  improvident,  and  the  settlor  not  havinr 
baa  the  benefit  of  independent  professiond 
advice. 

A  solicitor  acted  for  both  parties  in  the 
matter  of  a  voluntary  settlement,  which  was 
set  aside  for  undue  influence.  He  was  made  a 
defendant  to  the  suit  for  that  purpose.  The 
court,  though  exonerating  him  from  culpability 
in  the  matter,  made  him  bear  his  own  costs, 
because  he  had  not  acted  with  proper  prudence 
in  the  matter. 

Solicitors  are  justified  in  obtaining  from  a 
witness,  prior  to  bis  examination,  a  statement 
of  the  facts,  but  it  is  improper  to  obtain  a  state- 
ment upon  oath,  unless  required  for  the  pur- 
poses of  the  cause.  * 

Plaintifis  entitled  to  the  general  costs  of  the 
suit,  deprived  of  the  costs  subsequent  to  the 
replication,  on  the  ground  that  they  had  entered 
into  a  mass  of  unnecessary  evidence.  Harvey 
V.  Mount,  8  Beav.  439. 

BXBCUTOB. 

Legacy. — A  party  was  unable  to  obtain  pay- 
ment of  his  legacy  and  his  portion  of  tne 
residue  without  suit.  The  case  being  clear, 
and  the  remaining  portion  of  the  residue  having 
been  paid  by  the  executor,  he  was  charged  wiu 
costs.     Curtis  y.  Mobmson,  8  Beav.  242. 

INJUNCTION. 

1.  A  party  will  not  be  restrained  firom  re- 
covering suck  portion  of  his  law  costs  as  may 
have  been  incurred  in  proceeding  under  a 
breach  of  a  subsequently  dissolved  injunction 
of  this  court  Neuman  y.  JRtii^  and  others, 
33  L.  O.  90. 

2.  Whm  «B  injoBctioa  has  been  properly 
obfined,  bat  tiie  purpose  for  which  k  was  ob- 
tained has  been  niwuumdj  iho  eonrt  wiH  not 
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only  ffive  the  plaintiff  the  costs  of  the  applica- 
tion for  the  injunction,  but  the  costs  of  tne  suit 
also.  •Larpent  v,  Richmond  RaUiway  Company, 
33  L.  O.  91. 

LBGATSE. 

Solicitor, — ^A  legatee  has  a  clear  right  to 
have  a  satisfactory  explanation  of  the  state  of 
the  testator's  assets,  and  an  inspection  of  the 
accounts,  but  he  is  not  entitled  to  a  copy 
thereof  at  the  expense  of  the  estate. 

An  estate  was  represented  to  a  legatee  by  the 
personal  representatiyes  as  barely  sufficient  to 
pav  the  debts,  but  the  accounts  were  not  shown. 
A  bill  was  filed,  and  afterwards  an  offer  was 
made  to  produce  the  accounts,  which  was  de- 
clined.  Ultimately,  a  small  surplus  was  as- 
certained to  exist,  and  to  be  due  from  the  re- 
presentatives, but  which  was  totally  insufficient 
to  pay  the  legacies,  which  were  of  a  very  con- 
siderable amount.  The  court  disapproved  of 
the  litigation,  and  gave  the  plaintiff  no  costs ; 
but  directed  the  representatives  to  retain  their 
balance  in  discharge  of  their  costs.  Duty  of 
solicitors  to  check  useless  Utigation.  OttUy  v. 
Gilby,  8  Beav.  602. 

And  see  Executor, 

LB88BB. 

The  lessee  having  recovered  damages  upon 
the  covenant  in  the  action  directed  by  the 
court,  to  which  the  devisees  were  parties,  was 
held  entitled,  as  against  the  devisees,  to  the 
amount  of  such  damans, — to  his  costs  of  the 
'ejectment, — of  the  action  brought  against  the 
executors,— of  the  action  on  Uie  covenant  to 
which  the  devisees  were  parties,  and  of  the 
suit ;  and  also,  to  interest  on  the  damages  and 
costs^  to  be  computed  from  the  time  the  amount 
was  ascertained  and  judffment  entered  up  in 
the  action  to  which  the  devisees  were  parties. 
Morse  v.  Tucker,  5  Hare,  79. 

Case  cited  in  the  judgment:  Hyde  r.  Price, 8 
Sim.  578. 

MORTOAGB. 

Power  of  sale, — Oppressively  exercised, — 
Sale  under  a  power  of  sale  contained  in  a 
mortgage  deed,  the  power  being  proved  to 
have  been  oppressively  exercised  by  the  mort- 
gagee, set  aside  with  costs  as  against  the  mort- 
gagee.   Mafthie  v.  Edwards,  2  CoU;  465. 

NOTICB    OF   MOTION. 

See  Dismissal  qf  BUI. 

NOTICR  OF  TAXATION. 

1.  When  waived, — ^No  notice  of  taxation  is 
necessary  where  the  plaintiff  appears  for  the 
defendant  sec.  stat,  although  the  defendant's 
attorney  afterwards  takes  out  and  serves  a 
summons  for  time  to  plead.  Such  summons  is 
not  tantamount  to  an  appearance,  within  the 
rule  of  Hilary  Term,  4  W.  4,  s.  17.  Welch  v. 
Ficittfry,  16M.  &W.  59. 

Case  cited  in  the  judgment :  Pope  r.  Mann,  2 
M.&W.881. 

-  2.  SettiMff  aside  judgment-^CbuBre,  whether 
a  judgment  m  debt  by  de&ult,  signed  without 
notice  of  taxation,  is  irregular. 
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But  a  judgment  so  signed  was  set  ande 
without  costs,  upon  an  affidant  of  merits. 
Ildertonr,  Sill,  2  C.  B.  249. 

PAUFBR. 

1.  The  court  will  not  compel  a  pauper  to  pay 
costs  by  reason  of  his  giving  a  notice  of  triad 
which  ne  afterwards  duly  couutermanded.  A 
notice  of  trial  duly  countermanded  is  the  same 
as  if  none  had  been  given.  Doe  dem.  Pugh  v. 
Price,  33  L.  O.  355. 

2.  The  court  will  not  allow,  as  a  matter  of 
right,  that  a  plaintiff  who  sues  informd  pameris 
shall  amend  the  declaration,  after  special  de- 
murrer thereto,  without  payment  of  costs. 
Faster  v.  Bank  qf  England,  6  Q.  B.  878. 

PAYMBNT   INTO   COURT. 

Where  a  defendant  pays  money  into  court  in 
respect  of  part  of  the  plaintiff's  claim,  and  the 
plamtiff  accepts  such  payment  in  satisfiaction, 
and  there  are  other  pleas  to  the  residue  of  the 
claim  upon  which  issues  are  joined  and  found 
for  the  defendant,  the  pkuntiff  is,  nevertheless, 
entitled  to  all  the  costs  relating  to  the  payment 
into  court.    Harrison  v.  Watt,  33  L.  O.  456. 

RBPLICATION. 

See  Dismissal  of  Bill, 

8BCURITY  FOR   COSTS. 

1 .  If  a  plaintiff  goes  to  reside  out  of  the  juris* 
diction,  the  court  will  order  that  he  give  se- 
curity for  costs,  or  that  the  bill  be  dismissed 
within  a  limited  time,  but  will  not  make  any 
order  as  to  the  costs  of  the  suit.  Giddings  y. 
Giddings,  33  L.  O.  501. 

2.  Where  a  plaintiff  is  bankrupt  or  insolvent, 
and  has  assigned  the  debt  for  which  the  action 
is  brought,  and  is  suing  for  the  benefit  of  the 
assignee,  the  court  \iall  require  security  for 
coste.     Perkins  v.  Adcock,  14  M.  &  W.  808. 

3.  The  fact  of  the  plaintiffs  having  com« 

Sounded  with  their  creditors,  and  one  of  them 
eing  resident  abroad,  is  no  ground  for  calling 
upon  them  to  give  security  for  costs.  TTtomS 
V.  Roelants,  2  C.  B.  290. 

8BT-OFF. 

An  order  that,  in  setting  off  costs  due  from  a 
plaintiff  to  a  defendant  against  costs  due  from 
that  defendant  to  the  plaintiff,  costs  due  to  the 

glaintiff  from  that  defendant  and  another  should 
e  included  is  not  a  common  order,  but  must 
be  specially  asked  for.  Duncombe  y.  Levy, 
33  L.  O.  284. 

SBTTINO  A8IDB    BXBCUTION. 

In  trespass  for  taking  plaintiff's  goods  in 
execution  under  a  warrant  of  attorney  and  judg- 
ment which  were  afterwards  set  aside  as  iUegu, 
the  plaintiff  cannot  claim  as  part  of  the  damage 
his  costs  incurred  in  vacating  the  warrant  of 
attorney  and  judgment.  Holloway  v.  TVmer, 
6  Q.  B.  928. 

See  Notice  qf  Taxation,  2. 

SHOWING  CAUSB. 

A  party  who  successfully  shows  cause  in  the 
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first  instance  is  entitled  to  costs  in  cases  where 
a  rule  nisi  would,  if  ^nted,  have  operated  to 
his  preradice.  Beunie  y,  Beresford,  3  O.  &  L. 
464 ;  Aiffffms  y.  Ede,  3  D.  &  L.  470. 

SOLICITOR  AND   CLIENT. 

9ee  Evidence  J  Legatee. 

SUIT   FOR  COSTS. 

Where  the  demand  of  the  plaintiff  is  suhmit- 
tedto,  and  the  only  question  Detween  the  par- 
ties is  the  coste  of  the  suit,  the  cause  ought  not 
to  be  proceeded  in,  but  an  application  ought  to 
be  made  to  the  court  to  prevent  the  expense  of 
further  proceeding.  SiveU  v.  Abraham,  8  Bcav. 
598. 

TAXATION   OP   COSTS. 

See  Notice  of  Taxation. 

TBNDBR. 

Where,  after  writ  issued,  the  defendant  ap- 
plies to  a  judge  to  stay  proceedings  on  pajrment 
of  a  certain  sum  and  costs,  and  the  plaintiff  re- 
fuses to  accept  the  sum  offered,  alleging  that 
more  is  due,  but  at  the  trial  recovers  no  more, 
he  is  entitled  to  full  costs,  unless  the  amount 
offered  has  been  paid  into  court.  Clark  v. 
Dann,  3  D.  &  L.  513. 

VBNDOR  AND   PURCHASER. 

A  defence  to  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  leasehold 
estate,  (upon  an  allegation  that  the  vendor  had 
employed  puffers  at  the  sale,)  having  failed, 
and  a  reference  bong  made  to  the  Master  to  in- 
quire as  to  the  title,  the  defendant  (the  pur- 
cnaser)  objected  to  the  title  upon  the  ground 
that  fulfilment  of  a  covenant  to  insure  had  not 
been  proved,  nor  any  waiver  shown,  supposing 
a  breach  had  been  committed.  A  waiver  being 
produced,  and  the  Master  having  reported  in 
nvour  of  the  title  shown  in  February,  1846,  the 
cause  having  been  heard  in  November,  1845, 
Heid,  that  all  costs  subsequent  to  the  decree  for 
reference  ought  to  be  paid  by  the  defendant. 
Woodward  v.  MUUr,  33  L.  O.  452. 

WITNESS. 

If  a  plaintiff  examines  a  defendant  as  a 
witness,  he  must  pay  the  defendant's  costs  of 
the  suit.  Duke  of  Jiceds  v.  Lord  Amhurst,  14 
Sim.  357. 

See  Evideneci 

[The  decisions,  as  well  on  the  Law  of  Costs, 
as  of  Attorneys  and  Solicitors,  are  selected  both 
from  the  law  and  equity  reports,  because  it  is 
more  useful  and  convenient  to  bring  all  the 
points  under  one  view.  On  other  subjects  the 
cases  are  arranged  according  to  the  courts 
wherein  they  have  been  decided.] 


RECE^fT    DECISIONS  IN  THE  SUPE* 
RIOR  COURTS. 


RBPORTBD    BT 


BARBISTBES    OP    THB    8BVBRAL 
COVETS. 


Landor  v.  Parr.    March  26th,  1847. 

REMOVAL  OP  NEXT  FRIEND. — SECURITY  FOR 
COSTS. 

In  a  suit  in  which  one  qf  the  plaintiffs,  all  qf 
whom  were  out  qf  the  jurisdiction,  appeared 
by  her  next  friend,  an  order  to  substitute  a 
new  next  friend  for  the  then  existing  one^ 
alleged  to  be  a  person  of  insufficient  sub* 
stance,  and  a  menial  servant  of  the  solicitor 
who  conducted  the  suit,  and  was  also  a  de- 
fendant,  or  to  give  security  for  costs,  was 
varied  by  allowing  such  next  friend  to  con* 
tinue  security  for  costs  being  given  by  con* 
sent, 

Quare,  whether  a  defendant  can  demand  se- 
curity for  costs  in  a  case  where  all  the 
plaintiffs  are  beyond  the  jurisdiction  of  the 
court,  but  one  of  whom,  not  being  an  infant, 
appears  by  a  next  friend  within  the  juris* 
diction. 

Mr.  5/fMir/  and  Mr.  Wefford  stated,  that  in 
this  suit  the  bill  had  been  filed  by  a  married 
woman  by  her  next  friend  on  behalf  of  herself 
and  her  children  against  the  trustees  of  her 
marriage  settlement,  and  the  bill  alleged  certain 
breaches  of  trust.  The  plaintiff  had  been  in 
reduced  circimistances,  and  her  next  friend 
a  cook  in  the  service  of  Mr.  Gedve,  the  so- 
licitor for  the  plaintiff,  and  also  a  defendant  in 
the  cause.  Mr.  Gedye's  interest  in  the  suit 
arose  from  his  having  advanced  a  sum  of  money 
on  the  reversionary  interest  of  the  plaintiff  and 
her  children  in  the  fund  in  question.  All  the 
plaintiffs  were  out  of  the  jurisdiction,  and  the 
Master  of  the  Rolls,  on  the  motion  of  one  of 
the  defendants,  had  ordered  all  proceedings  to 
be  stayed  until  a  new  next  friena  should  be  ap* 
pointed,  or  security  given  for  the  costs.  The 
learned  counsel  urged,  that  such  removal  would 
be  tantamount  to  putting  an  end  to  the  suit; 
that  the  next  friend  was  a  person  of  rome 
means,  being  in  the  receipt  of  wages  and 
possessing  money  in  the  savings'  bank ;  that 
the  bill  had  been  filed  bond  fide ;  and  that  no- 
thing could  be  alleged  against  the  conduct  of 
Mr.  Gedye.  Iliey  cited  Anon,  1  Ves.  jun.,  409 ; 
Opiivie  V.  Heame,  11  Ves.  698;  Dowden  v. 
Hook,  8  Beav.  399,  and  the  cases  there  referred 
to. 

Mr.  Freeling  said,  that  the  order  of  the 
Master  of  the  Rolls  had  been  made  upon  the 
CTound  that  the  solicitor  had  caused  a  bill  to 
be  filed  for  his  own  benefit,  and  submitted,  that 
under  the  circumstances,  his  lordship's  order 
ought  to  be  sustained. 

The  Lord  Chancellor,  having  remarked  that 
the  defendants  were  protected  by  the  court  in 
requiring  security  for  costs  to  be  given  whilst 
the  plaintifili  were  out  of  its  jurisdiction,  and 
that,  of  course,  it  could  not  intend  such  security 


SwftriotCmtii&f  BoBt^r^Vm 


to  be  merelT  nominal,  asked  if  there  wee  sny 
oase  which  decided  iSuA  the  necessity  of  giving 
Becurit?  for  coets  bv  j^aintilb  abroad  was  oV- 
Tiated  bjr  the  fact  that  one  of  them  appeared  by 
a  next  friend  :  it  being  stated  at  the  bar  that 
no  such  authority  occurred  to  the  counsel,  his 
lordship  observed^  that  he  could  see  nothing 
against  ibe  present  next  friend,  wfaa  seemed  to 
have  been  actuated  by  real  friendshio;  nor 
could  he  see  anything  against  the  conauct  of 
the  solicitor,  whose  interest  in  the  result  arose 
finom  his  interest  in  the  cause,  and  who  might 
notwithstanding  be  well  disposed  to  do  justice 
to  his  dients;  but  his  lordsh^i  tiiougnt  the 
best  course  would  be  to  discharge  so  much  of 
the  order  appealed  against  as  directed  the  sub- 
stitution of  a  new  next  friend,  and  that  security 
for  costs  should  be  given  by  consent. 

As  the  order  of  the  Master  of  the  Rolls  was 
varied,  Mr.  Freeling's  application  for  costs  was 
not  granted. 


Cr.  63,  to  show  tiiat  the  admisaion  of  assets  to 
one  legatee  by  an  ezeeutor  was  as  admissum  to 

an. 

The  Matter  qf  Me  Bolk  said,  it  was  cleir 
that  no  claim  was  made  until  many  years  after 
the  death  of  the  testator.  His  lordship  then 
referred  to  the  dates  of  the  testator's  death  and 
of  the  proof  of  his  will,  and  added,  that  after 
so  great  a  &pse  of  time  the  li^gaey  and  annuity 
must  be  presumed  to  be  satisfied;  that  alone 
was  sufficient  ground  for  dismissing  the  bin» 
Bill  dismissed  with  coets. 


WmJti  C0tnrt 
Paitison  v.  Hioimkmtwik^ 

LEGACY.— PRESUMPTION  OF  SATISFACTION. 

After  the  lapse  of  several  years  wUkntt  claim 
or  payment  on  account^  the  court  will  pre- 
sume a  legacy  to  be  satisfied,  although  the 
benefit  of  the  Statute  of  Limitations  may 
not  have  been  taken  by  the  answer. 

The  testator,  Martin  Hawksworth,  by  his 
will,  dated  in  Januaij,  1815,  jp^ave  to  his  wife, 
Grace  Hawkswortb^  for  her  life,  an  annuity  of 
36/.,  and  also  701.  to  be  paid  within  one  month 
after  his  decease.  He  also  gave  to  his  daughters, 
the  plaintiff,  and  £Uen  Fattison,  legacies  of 
1^60/.  each. 

The  testator  died  in  May,  1815,  and  his  will 
was  proved  in  June,  1815,  shortly  after  which 
the  defendant,  as  his  executor,  realised  his 
assets,  and,  as  was  alleged  by  the  answer,  paid 
legacies  and  debts  (including  the  two  legacies 
of  1,550/.)  to  the  amount  of  3,821/.,  although 
the  testator's  personal  estate  produced  only 
3,342/. 

The  testator's  widow  died  on  the  18th  of 
June,  1643,  having  by  her  will  ^[>pointed  the 
pluntiff  her  sole  executrix  and  residuary 
kigatee,  who  instituted  this  suit  to  recover  the 
legacy  and  arrears  of  the  annuity  bequeathed  to 
her  mother  by  the  testator's  ^riit  wmch  she  dr 
l^ged  had  never  been  paid. 

Mr.  Barrett  for  the  plaintiff.  • 

lAr,  Kindersley  ana  Mr.  Aeutorth,  for  the 
defendant,  urged,  that  although  the  benefit  of 
the  Statute  of  limitations  was  not  claimed,  the 
court  would  allow  the  objection,  and  thai  was 
an  answer  to  the  plaintiff's  daim,  independently 
of  which  the  court  would  not  take  notioe  of  so 
stale  a  denand. 

Mr.  Barrett,  in  reply,  said,  that  in  Harrison 
T.  Bewi//,  10  Sim.  382,  the  Vice-chancellor  of 
Engknd  held,  that  a  dafendant  cannot  take  ad- 
vanta|re  of  the  Statote  <^  Uaitations  without 
ekamui^  the  benefit  of  it  by  his  answer.  He 
also  xefenad  to  Borsan/v.  FwntfrOip  6  UyL  & 


Vitt^ivLnttlln  ef  0n8latt^. 
Gatlandv.  Tanner, 

DBMURREIU  —  CONSTRUCTION   OF  38TH 
ORDER  OF  AUGUST,   1841. 

Where  a  bill  is  generally  demurrable,  a  de^ 
fendant  may,  under  the  38fA  Order  of 
Augmsi,  1841,  decline  to  answer  any  parts 
qfthebiU  that  he  may  not  choose  to  answer, 
althongh  he  may  have  answered  several 
other  parts. 

The  suit  in  this  case  was  mstituted  to  re- 
cover possession  of  an  estate  which  was  claimed 
by  the  plaintiff  as  the  right  heir  of  the  testator 
named  m  the  pleadings,  who  had  created  an 
estate  tail  in  the  estate,  with  an  ultimate  limita^ 
tion  in  favour  of  his  right  heirs.  The  defend- 
ant answered  a  considerable  portion  of  the  bill, 
and  then  stated  that  the  plaintiff's  daim  was 
barred  by  a  recoverv  suffered  by  die  tenant  in 
tail  dirongh  whom  ne,  the  defendant,  claimed, 
but  decli]^  stating  the  particulars  of  the  re- 
covery, or  giring  any  further  answer,  and 
clumed  the  benefit  of  the  38th  Order.  To  this 
answer  the  plaintiff  filed  exceptions,  all  of 
which,  after  considerable  discussion,  were  al- 
lowed by  the  Master,  and  the  matter  was  now 
argued  upon  exceptions  to  his  report. 

Mr.  Bethell  and  Mr.  Lewin,  for  the  defend- 
ant, urged,  that  inasmuch  as  the  biU  was  gene- 
rally demurrable,  the  defendant  was  not  bound 
to  answer  any  part  of  it,  and  cited  Tipping  v. 
Clarke,  2  Hare,  392 ;  Afasoii  v.  Wakeman,  10 
Jur.  628. 

Mr.  Cooper  and  Mr.  Mitter,  contr^,  urged, — 
Ist,  that  the  bill  was  not  demurrable,  and  tiiat 
even  if  it  were,  the  38th  Order  of  August  1841, 
did  not  admit  of  the  construction  sought  to  he 
put  upon  it  by  the  defendant.  The  Vie»- 
Chancellor  Bruce  and  nearly  all  the  Masters 
were  opposed  to  such  a  construction. 

The  Viee-Chancellor  said,  that  he  had  con- 
sulted both  Vice-Chancellor  Bruce  and  Vice- 
Chancellor  Wigram,  before  giving  his  judg- 
ment in  Mason  v.  Wakeman,  and  although  the 
opinions  of  those  learned  judges  Offered,  he 
considered  that  as  Vice-ChanceUor  Wifram 
was  more  cognizant  of  the  intention  of  mose 
who  framed  the  orders,  his  opinion  upon  a 
question  of  construction,  his  Honour  thought, 
should  be  preferred.  He  should  therefore 
allow  the  exceptions  to  the  report. 


St^pefior  CovrlSr.-  Vtee^ChmeMfr  Wiffrmn^^Qmei^t  Bench, 


Vto>€|8iirellar  m^mr. 
mighes  Y.  WUKcms.    Feb.  24th,  1847. 

MJJrrKR's    O&DBK. — IBKBGUUkRITY. — 

COSTS. — 116tu  oudmu  op  may,  1845. 

ne  cotiri  refused  to  strike  omt  a  emuefrom 
the  regutrer^s  beaky  om  the  grcmid  that  it 
had  beem  improperhf  eet  down  before  pubU- 
eatiem,  masmmeh  as  tm  order  qf  the  Master 
whieh  was  hregutar  and  had  been  treated 
as  a  mJiity,  ought  not  to  have  been  so 
treated  so  long  as  it  remained  undischarged. 
The  defendant  who  had  obtained  the  irregular 
order  was  allowed  his  costs,  hamng  been 
in^froperlg  made  a  party  to  the  motion, 
Mr.  Wood,  (with  whom  was  Mr.  Shapier,) 
moved  that  this  cause,  which  had  been  set  down 
at  the  instance  of  one  of  the  defendants  (De 
'Winton)  might  be  ordered  to  be  struck  out  of 
the  legistrar^B  book,  having  been  improperly 
set  down  before  publication  had  passed ;  that 
the  subpcena  to  hear  judgment  issued  in  the 
cause  and  bearing  date  the  9th  day  of  February 
mstant,  together  with  the  service  thereof  re- 
spectively, might  be  set  aside ;  and  that  either 
the  defendants  at  whose  instance  the  cause 
had  been  set  down,  or  the  defendant  Lawrence, 
might  pay  the  costs  of  this  application,  and  all 
costs,  consequent  thereupon.  The  facts  ap- 
peared to  be  these:— On  the  7th  of  January 
last,  publication  in  the  cause  had  passed.  On 
the  same  day,  one  of  the  defendants  (Lawrence) 
obtained  a  warrant,  returnable  on  the  II th,  to 
attend  application  to  enlarge.  This  warrant 
was  served  upon  the  nlaiutiff,  but  was  not 
served  upon  the  o Aer  defendants.  On  the  1 1th 
the  Master  enlarged  nublication  until  the  20th 
of  Febmarv;  the  plaintiff  and  Lawrence  at- 
tended the  Master  on  this  occasion,  but  not  the 
defendant  De  Winton,  who  threatened  to  £s- 
miss  for  want  of  prosecution.  The  plaintiff 
wrote,  on  the  18th  of  January,  informmg  the 
defendants  of  the  order  of  the  1  Ith,  enlarging 
publication.  Notwithstanding  this  notice,  the 
defendants,  the  De  Wintons,  (pursuant  to  the 
il6th  of  the  General  Orders  of  May,  1845,) 
set  down  the  cause  for  hearing  on  the  9th  of 
February,  and  issued  subpoena  to  hear  judgment. 
In  support  of  the  motion,  it  was  admitted  that 
it  might  be  urged  that  the  Master  had  no  juris- 
Action  to  give  leave  to  examine  witnesses  after 
publication  had  passed,  and  that  even  suppos- 
u^  the  Master  had  jurisdiction,  one  defendant 
coiddnot  regularly  obtain  the  order  without 
notice  to  his  co-defendants,  by  service  of  the 
warrants  upon  them.  But,  it  was  submitted 
that  the  plamtiff  was  not  blameable,  it  being 
his  duty  to  treat  the  Master's  order  as  regular 
imtil  it  was  set  aside,  and  that  all  the  defend- 
ants were  also  bound  to  do  so.  As  to  the  costs 
of  the  motion,  it  was  not  material  whether  they 
wen  pud  bv  the  defendants,  the  De  Wintons, 
who  had  oisrmrded  the  Master's  order,  or 
the  defendant,  Lawrence,  who  had  erroneously 
obtained  it.  The  motion  was  in  the  alternative, 
but,  it  was  submitted  that  the  De  Wintons, 
fby  whose  conduct,  in  particular,  the  motion 
had  been  rendered  neensary,)  were  primarily 


liable  to  nqr  the  costs.  Carr  y.  Jpplegard,  ft 
MyL  &  Or.  476;^  Brgdges  v.  Brmd^i,  9  Sinu 
643 ;  Chmek  v.  Oesier,  3  Phillins,  lia.^ 

Mr.  Chandiess,  for  the  defendant  Lawrence^ 
asked  for  his  costs. 

Mr.  Foresting,  on  behslf  of  the  De  Wintons. 
The  Master  clearly  had  no  jurisdiction ;  and  the 
defendants,  the  Ue  Wintoni^  were  entitled  to 
treat  his  order  as  a  nullity.  It  was  true,  tha^ 
on  the  16th  of  January,  the  De  Wintons  had 
been  informed  by  letter  of  the  order  in  questioi^ 
but  they  had  not  been  served  with  it,  and  they 
could  not  be  deemed  to  have  legal  knowledge 
of  it  The  canse  had  been  set  down  only  as 
between  the  plaintiff  and  the  defendsnts,  the 
De  Wintons,  but  not  as  to  the  defendant 
Lawrence,  as  to  whom,  as  he  had  been  brought 
before  the  court  unnecessarily,  up<m  this  mo* 
tion,  the  plaintiff  must  pay  his  eosls. 

Sir  Josiss  Wit^ram,  V.  C.  I  cannot  enter 
into  the  question,  whether  the  irregularity  of 
the  Master's  Order  of  the  11th  of  January  was 
more  or  less  obvious.  The  regularity  or  irregu- 
larity of  the  order  is  immaterial.  Here  is  the 
order,  of  which,  on  the  18th  of  January,  the  de* 
fondants,  the  De  Wintons,  had  notice,  and 
until  the  order  was  set  aside,  they  were  bound 
to  respect  it.  Lawrence  must  be  paid  his  costs 
of  this  motion.  It  is  true  he  obtained  the 
order,  bat  tibat  order  is  good  until  set  aaide» 
and  the  plaintiff  is  proceeding  upon  it  as  a  valid 
order.  As  he  is  unnecessarily  Drought  before 
the  coort,  the  plaintiff  must  pay  him  nis  coais.^ 


(Before  the  Four  Judges.) 
Buhner  y.Bou^ield.    Hihary  Term,  184/. 

PLEADING. — SEPARATE  COUNTS  UNDER  NEW 
RULES. 

A  survef  or  contracts  for  the  pefformauce  qf 
certam  surveys  for  a  railway,  payment  to 
be  made  by  insttdments,  the  twofUit  at  cer* 
tain  fised  periods,  the  third  when  the  plans 
and  sections  are  deposited,  and  the  last 
when  it  is  certified  that  the  standing  ordera 
^  the  House  qf  Commons  have  been  complied 
with.  In  an  action  on  the  contract  by  the 
surveyor,  a  count  on  the  special  contract, 
and  the  common  count  for  work  and  labour, 
are  allowable  under  the  Reg.  Gen,  H,  T, 
4  W.  4,  rule  5. 

This  was  an  action  of  assumpsit  by  a  rail- 
way surveyor.  The  declanition  consisted  of 
two  counts,  one  upon  a  special  contract,  and 
the  other  for  work  and  laoour,  and  materials 
provided.  The  plaintiff  was  employed  to  sur- 
vey a  district  preparatory  to  an  application  to 
parliament,  and  an  agreement  was  entered  into 
that  the  plaintiff  was  to  be  paid  by  instalments, 
the  two  nrst  at  certain  periods  specified  in  the 


»  14  L.  O.  354.  *  33  L.  O.  112. 

«  On  the  20th  of  March,  1847,  the  De 
Wintons  appealed  from  so  much  of  the  order 
as  related  to  them.  The  Lord  OhanceUor  dis- 
missed the  motisn  with  eostB. 

Em  relatione. 


Superior  OmrU  i  Queen's  Benek* — ComuMMi  Plsof  • 


a^freement,  the  third  when  the  plans  and  sec- 
tions were  deposited^  and  the  last  when  it  was 
certified  that  the  standing  orders  of  the  House 
of  Commons  had  been  complied  with.  On  this 
state  of  fact^  on  application  to  Mr.  Justice  Erie 
at  chambers,  he  made  an  order  that  one  of  the 
counts  in  this  declaration  should  be  struck  out 
as  beinff  in  apparent  violation  of  the  new  rules 
of  pleading,  one  of  which  being,  that  several 
counts  shall  not  be  allowed,  unless  a  distinct 
subject-matter  of  compkint  is  intended  to  be 
established  in  respect  of  each.  A  rule  nisi  was 
obtained  to  set  aside  the  judge's  order. 

Mr.  Brown  showed  cause,  and  contended, 
that  all  the  instalments  mentioned  in  the  decla- 
ration might  be  recovered  under  the  count  for 
work  and  labour,  or  on  the  quantum  meruit,  if 
the  work  had  been  performed.  This  case  is 
similar  in  principle  to  the  one  mentioned  in  the 
new  rules,  that  counts  upon  a  demise  and  for 
use  and  occupation  of  the  same  land  for  the 
same  time  are  not  to  be  allowed. 

Mr.  Peacock  contril.  The  nature  of  the 
plaintiff's  claim  requires  that  both  these  counts 
should  be  retained.  If  the  plaintiff  relies  on 
the  special  count  alone,  he  is  liable  to  be  de- 
feated altogether  if  he  fails  to  prove  the  contract 
as  alleged.  On  the  other  hand,  the  common 
count  alone  is  insufficient,  because  the  two 
first  instalments  are  payable  at  certain  fixed 
periods  which  may  happen  before  any  of  the 
work  is  commenced,  therefore  the  implied  as- 
sumpsit would  only  apply  to  the  two  last  in- 
stalments. There  is  no  implied  contract  to  pay 
the  two  first  instalments.  He  cited  Cahoony. 
Burford,^  and  Qilhert  v.  Hales> 

Lord  Denman,  C.  J.  I  think  the  plaintiff  is 
entitied  to  retain  both  these  counts  in  the  de- 
claration. 

Mr.  Justice  Patteson.  I  am  of  the  same 
opinion.  This  case  appears  to  me  most  like 
the  instance  given  in  the  new  rules,  that  a 
count  for  freight  upon  a  charter  party,  and  for 
freight  pro  raid  itineris  upon  a  contract  implied 
by  law,  may  be  allowed. 

Mr.  Justice  Coleridge,  I  think  there  might 
be  some  difficulty  in  recovering  the  two  first 
instalments  under  the  last  count,  uidess  all  the 
work  was  completed. 

Mr.  Justice  Wiffhiman  concurred. 

Rule  absolute. 

Common  ^leoiT. 

Newton  and  wife  v.  Boodle  and  others,    Hilary 
Term,  184/. 

term's  notice. — BILL  OF  EXCEPTIONS. — 
DEATH  OP  JUDGE.  —  MOTION  FOR  NEW 
TRIAL. 

The  rule  requiring  a  term's  notice  qfter  the 
lapse  of  a  year  without  any  proceedings 
having  been  taken,  has  no  reference  to  steps 
taken  after  verdict. 

Where  a  bill  of  eweeptions  remained  in  the 
possession  of  the  judge  for  his  signature 
for  some  time,  and  he  died  without  signing 


•  13  Mee.  &  Wda.  136.    >>  2  D.  &  L.  227. 


it,  the  court  entertained  an  application  for 
a  new  trial  on  the  ground  of  misdirection, 
after  the  lapse  of  several  terms. 
Trespass  for  false  imprisonment.    The  de- 
fendants pleaded  first,  not  gmlty,  and  secondlj, 
a  justification  under  a  ca,  sa. ;  and  at  the  trial 
before  Tindal,  C.  J.,  at  the  London  sittinsa 
after  Hilary  Term,  1845,  a  verdict  was  found, 
under  his  lordship's  direction,  for  all  the  de- 
fendants upon  the  second  plea,  and  against 
them,  with  the  exception  of  one,  on  the  first 

Elea.  A  bill  of  exceptions  was  tendered  on 
ehalf  of  the  plaintifi;  and  was  sent  to  the 
Chief  Justice  to  be  signed,  but  in  consequence 
of  the  note  of  the  exceptions  taken  at  the  trial 
b^  the  Chief  Justice  having  been  mislaid,  which 
his  lordship  desired  to  see,  the  bill  remained  in 
his  possession  unsigned  at  the  time  of  his 
death,  in  July,  1846.  In  the  following  No- 
vember the  defendants  signed  judgment,  to  set 
aside  which  on  the  ground  of  uregularity,  and 
for  a  new  trial  on  the  ground  of  misdirection^ 
a  rule  nisi  had  been  obtained  during  last 
term. 

Ta^ourd,  Sergeant,  {Channell,  Sergeant,  and 
Cowling  with  him,)  now  showed  cause.  It  is 
said  that  a  term's  notice  ought  to  have  been 
given  before  the  si^ng  of  judgment  by  the 
defendants.  But  it  is  submitted  that  the  rule 
reqmring  such  notice  relates  only  to  proceed- 
ings before  verdict ;  2  Tidd's  Pr.  903.  As  to 
the  bill  of  exceptions,  the  proper  course  was  to 
have  argued  all  the  facts  before  a  judge  at 
chambers  on  summons,  but  that  course  was 
not  taken,  and  judgment  therefore  was  signed* 
Hinton  v.  Acraman,  16  Law  J.,  N.  S.,  C.  P.  3  ; 
May  V.  Wooding,  3  M.  &  S.  600;  Lord  v. 
Wardle,  15  Law  J.,  N.  S.,  C.  P.,  269.  They 
were  stopped  by  the  court  on  the  point  of  mis- 
direction. 

Newton  in  person  control.  The  delay  in  the 
bill  of  exceptions  was  merely  such,  and  not  a 
refusal.  Uottam  v.  Partridge,  3  Scott,  N.  S. 
174.  There  has  been  no  proceeding  here  for  a 
year,  and  therefore  a  term  s  notice  was  clearly 
necessarv.  The  mere  leaving  the  bill  of  excep- 
tions with  the  Chief  Justice  could  not  be  con- 
sidered any  proceeding  in  the  cause  in  the 
proper  sense  of  a  proceeding. 

Wilde,  C.  J.  llie  parties  who  tendered  the 
bill  of  exceptions  should  have  used  more  dili- 
gence in  prosecuting  it.  It  was  tendered  in 
1845,  and  the  Chief  Justice  was  living  in  1846* 
The  court  is  unable  to  reinstate  the  parties  in 
the  same  position  as  if  the  bill  of  exceptions 
had  been  duly  sealed,  and  in  order  to  remedy 
as  far  as  possible  the  inconvenient  consequences 
of  the  want  of  the  bill  of  exceptions,  the  court 
has  treated  the  motion  as  one  for  a  new  trial. 
On,  however,  examining  carefully  the  learned 
Chief  Justice's  notes  of  the  evidence,  we  think 
his  direction  to  the  jury  was  right,  and  there- 
fore that  there  is  no  ground  for  a  new  trial. 
The  other  point  seems  to  be  decided  by  the 
case  of  May  v.  Wooding,  cited  in  the  argument* 

The  rest  of  the  court  concurred. 

Rule  discharge  ^^  costs. 
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Court  of  Kebfeto. 

EioMBrie  Cocks,  re  Barwise.    Monday,  Feb.  22, 

1847. 

PSACTICB. — ^PROOr   FOR  COSTS. 

'  A  judgment  creditor  Am  a  right  to  prove  for 
tke  costs  of  an  action  in  tokich  he  obtained 
judgment  before  the  bankruptcy,  where  the 
debt  itself  has  been  paid  after  the  bank- 
nptcy  by  another  party  liable  to  it. 

An  action  of  assumpsit  bad  been  brought 
agaoDBt  the  bankrupt  as  the  drawer  of  a  bill  of 
exchange,  and  judgment  on  a  nil  dicit,  and  the 
ardioarv  rule  to  compute  had  been  obtained 
therein  before  the  bankruptcy  occurred.  After 
the  bankruptcy,  final  judgment  was  obtained, 
and  the  acceptor  paid  the  amount  of  the  bill. 
The  petitioner  claimed  to  prove  against  the 
bankrupt's  estate  for  10^,  the  amount  of  costs 
in  the  action,  but  Mr.  Fane,  the  commissioner, 
rejected  the  proof. 


Amphlett,  for  the  petitioner,  contended,  that 
independentiy  of  the  stat.  6  Geo.  4,'c.  16,  the 
debt  was  proveable,  and  cited  Eaparte  Pouchefg 
I  Glyn.  &  Jam.  385 ;  Exparte  Halm,  Mont.  & 
M'A.,  70;  and  Scott  v.  Ambrose,  3  M.  &  Sd. 
326. 

Swanston,  for  the  assignees,  opposed  the  ap- 
plication on  the  ground  that  the  petition  was 
an  attempt  to  prove  for  costs  independently  of 
the  debt,  and  said  that  the  determination  come 
to  by  the  commissioner  was  quite  right. 

Tne  Chief  Judge,  This  case  appears  to  me 
to  be  governed  by  Exparte  Poucher,  except 
that  the  defendant  having  been  paid  from  an- 
other quarter,  there  has  been  no  proof  under 
the  bankruptcy.  I  am  of  opinion  that  makes 
no  substantial  difference.  This  decision,  it 
must  be  borne  in  mind,  proceeds  on  materials 
not  before  Mr.  Fane,  whose  attention  was  drawn 
to  the  statute  only,  on  which  ground  I  should 
have  agreed  with  him. 


NISI  PRIUS  CAUSE  LISTS. 
London, 


D.  Richardson 
Capes  and  S. 

Keene 
Vincent  and  S. 

Lewis  and  S. 
W.H.Green 
PhiUipa 
Peaice  and  Co. 
C.  B.  Wilson 
Leigh 

Olivenon  Larie  and  Co. 
Wight 
Lacy  and  B. 
Hughes  K.  and  M. 


Mackny 
Blackmore 


(Inj.) 


Dean  (stayed)  S.J. 

Franklin  &.  anotlier  (stay- 
ed) S.  J. 

Brand  (stayed) 

Bond  (Inj.)  S.J. 

Hartley  &  another  (stayed) 

Bobertson    (stayed)  S.J. 

Gibbs  (stayed) 

Kdvrards  and  another,  as- 
signees S.  J. 

Soares  S.  J. 

The  Queen  S.J. 

Bailey  and  another     S.  J. 

Fisher        (stayed)    S.J. 


Brooke  Tres.  Bazendale  and  Co. 

Burton  and  others,  execu- 
tors, &c.  Dt.  Alban  and  B. 
Grace  Dt.  Smith 


Amory  and  Co, 

W.  H.  Green 

Jordeaon 

Hogfaea  K.  and  M. 

Cox  and  S. 

George  Bower 

Suae 

Smme 

C.  Yoong 

Same 

Sole  nod  T. 


Tracers  and  another 
Bond  (Inj.)    S.J. 

Cundell  (stayed) 

Berkley 

Tebbutt  and  another  S.  J. 
Archibald  and  others  S.  J. 
Same  S.J. 

Same  S.  J. 

Newton  and  another  S.J. 
Same  S.  J. 

Belcher  and  others,  assig- 


Jsnien 
Hook 


Coppock 


Esq., 


(%nbb 
Lacj  and  B. 
Same 

Kbodcs  and  L. 
C.  and  H.  Hyde 
Waiinm  Batty 
K.  Bennett 
W.W.Olderabnw 
A.  Digby 
Sterens  mad  Co. 


nees,  &g 
Collett 
Conyngham, 

others 
Beran 

Bailey  and  another 
Same 

Bouteher  and  others 
Doe  dem  Shaw 
English 
Russell 
Wright 
Cole 
Boner 


S.J. 
S.J. 
and 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 

S.J. 


S.J. 
S.J. 


Davis  and  others 

Harper 

Stanley 

Manton 

Dargan 

Aberdeen 

The  East  India  Company 

Glyn,  Bart.,  and  others 

Clarkson 

Curling 

The  Corporation  of  the 
Koyal  Exchange  Assu- 
rance Compauy 

Straker  and  others 

Barron  Suffield 

Harrison  and  others 

De  Vear,  sued,  &c. 

Straker 

Tatbam 

Boddington 

Tatham 

Hyde,jun. 

Liddiard 

Renshaw 
Curling 

Macgregor 
Hagger 
Critcbley 
Sharp 

Castelli  (stayed) 
Sha^v 
Hales 
Smith 
Marks 

Forbes  and  others 
Brighton,  Lewes.  &  Hast- 
ings Railway  Company 


Covt.  Wm.  Beran 
Dt.  Wilde  and  Co. 
Prom.  Few  and  Co. 

Van  Sandau  dc  Co. 
Co?t.  Norris  and  Son 
Covt.  Gilbert,  Hook,  &  Co. 

Dt.  Lawfords 
Pro.  £.  and  J.  Law  ford 
Indt.  Savage 
Prom.  Same. 


Covt.T.C.&H.Freshfield 
Pro. Dean  and  Co. 
Prom.  E.  White 
Pro.  Chester  and  Co. 
Pro.  Condell 
Proms.  Dean  and  Co. 
Proms.  Tatham  and  Son. 
Prom.  Same 
Proms.  Same 
Proms.  Soles  and  T. 
Proms.  I.  Abbott 

Dt.  Tilleard  and  Co. 
Pro.  In  person 

Prom.  Fearon  and  C. 
Dt.  Pontifex  and  M. 
Proms.  Milne  and  Co. 
Proms.  Same 
Fro.  01iver8on,Lavie,&Co. 
Eject.  Wm.  Smith 
Trov.  Wright  and  K. 
Dt.  J.  W.  Brooks 
Proms.  H.  Crocker 
Proms.  Tatham  and  Co. 

Sutton  and  Co. 
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Waleot  and  C« 
R.  Hodgson 
Spmrbam 
T.Taylor 
S«T.Gookiitf]r 

F.  S.  Manning 
Lawford 


NmFriM  Cmue UtUi^Lomdaiu 


Herapath 

Crampton 

Foggo 

Newcom1>0 

Doe  den.  Corntbwtitoand 

others 
Cummin g  S.  J. 

The  Queen  &J. 


Blower  and  Co. 

Wyche 

Jones,  Blazland,8c  Co. 

W.T.Whyle 

BasseCt 

SaadjB  end  P. 

Mawe 

S.Heatb,  JQD. 

Lawford 


Amoryand  Co. 

Same 

Same 

W.  O.  Holeombe 

Amory  and  Co. 

H.  T.Archer 

C.  Hodgson 

Satcliffe 

Robert  Still 

Mawe 

William  Black 

W.  W.  Oldershaw 

Cox  and  S. 

Foord 
W.  Dimes 
Clapham 
WalHngtoa 
Tate 

W.  Smith 
Goodman  and  W. 
Beddomeand  W. 
Amory  and  Co. 
H.  Chester  and  Son. 
W.  Smith 
Campbell  and  W. 


Lowless  and  Son 
Baxendale  and  Co. 
H.  Ashley 

B.  Field 
Lofty,  Pbtter,  and  Son 

C.  Pearson 
Same 

OUTerson,  Lavie  &  Co. 
Finch 
C.  Fiddey 
Finney 
T.  Tyrrel 
Marten 

Minet  and  Smith 
'Pontifex  and  M. 

01irerson,LaTie&Co. 

Amory  and  Co. 

Same 

Reed  and  Langford 

A.  Haynes 

J.  Hodgson 

M.  Lewis 

Lawrence  and  P. 

Kingdon  and  S. 

J.Hndaom 


Bonstead 
Green 
Chrkson 
Allen 


Pronuu  ICeggison  and  Co. 

Proms.  Wm.  Sarsgo 
SadgTCfTO 
Morris  and  Co. 


Powell  and  others       S.  J. 

Lowe  S«J. 

Capper  and  another 

Faulconer 

Coulson 

Grove 

Gibbs  S.J. 

Field 

The  Queen  8.  J 


Waley  S.J. 

Lake  S.  J. 

She  well  and  another  S.J. 

Garrod,  extrix. 

Taylor.  P.O.  S.J. 

Millwood 

Baker 

Trimen  S.J. 

Hooppell 

Dean 

King 

Bennett 

Alcock  S.J. 

Garrard 

Dimes 

Payne 

Wellington 

Brown 

Day  (by  next  friend) 

Parker 

Steele 

Taylor,  P.  O. 

Silly 

Harborne 

Doe  dem.  Hammond 


Smith  and  another  Tres.  and  EjL  £.  Lewia. 

Cox  FladnteandCa. 

Cbarretie  and  another,  itt*Indt  Keddell  and  Co.  for 
dieted  with  othan  Cbarretie,  Fry  Ac    Co. 

for  Young,  But. 
Allen  Proas.  CotteriU 

Penn  Ca.  Cattains  and  F. 

Phillips  Proms.  Bankart 

Cole  Asst.  Goddard  and  £» 

Lewis  Dt.  Adams 

Role  Proms.  Bash  and  If. 

Wildman  Proms.  Charles  PailEer 

Sharps,  saed,  &o.  Ca.  8.  J.  Sydney. 

Charretie  and  aaoUier,  in-  Indt.  Fry  and  Co.  for  €^m^ 


dieted  with  others 

Idle 

Bell 

Brown 

Garrod 

Blaek 

Lines 

Bessett 

DeBmgfa 

Slee  and  another 

Simms 

Hodge 

Thompson 


retie,  Kendell  and  Co. 

for  deft..  Sir  W.  Youff 
Pra  Richardson  and  Cob 
Pro.  Abbot 
Pin.  Venning  and  Qo, 
Dt  Kirk 

Prom.  Ashuist  and  Son 
F.  and  lasae.  Pope 
Dt.  Thomas  Martin 
Pro.  Brundrett  and  Co. 

Slee  and  R. 
Pro.  Thompson 
Ca.  Donne 
Prom.  Hook 

and  H.  Fresh- 


Corporation  of  the  Royal  Dt.  I.  C 

Exchange  Assurance  field 

CottreU  Proms.  Grafter 

Schultes,  extrix.  Dt.  S.  Fisher 

Dillon  CoTt.  Birch 

Lambert,  Bart,  sued,  &o.  Dt.  Nicholson 

Morrison  Prom.  Hindman  and  H. 

£dwards  Os.  W.  C.  HnmphriM 

Hills  Proms.  Reed 

Hoe  Proms.  I.  Taylor 

Lowe  Prom.  Oldershaw 

Whichelo  Dt.  King 

Ludlow  Ca.  Bicknell  and  B. 

Russell  Ejt  S.  Pile 


€fttavaan  ^Itni. 

Mantzgue  S.  J.  St  Katherine  Dock  Co. 

Came  S.J.  Bryant 

Hop  wood  S.  J.  Thorn 

Griffin  S.  J.  Black 

^Coxhead  S.J.  Cass 

""'    *'        "*      ■      "  '   Kencben 

Gt.  Western  Railway  Co. 

Hay  and  others 

Barker  and  others 

Egerton  and  others 

Wynne 

Gouge 

Ringsford,  sen.,  and  others 

Brightman  and  others 

Gambler 

Hill 

Morrison 

Ssme 

Robertson 

Justice 

Gull 
S.  J.  Weiss 
S.  J.  HUder 
S.J.  CliTo 
S.  J.  Bradbury  and  another 


The  May.  of  London  S.  J. 
Same 

I.   Jerry  and  others  S.  J. 

Clarke  S.  J. 

Beard  S.  J. 
Brettell 

Young  S.  J. 

Lomer  S.  J. 

Mauger  and  another  S.J. 

Gaskell  S.  J. 

Bayley  S.J. 

Bone  S.  J. 

Young  S.  J. 

Block  and  another  S.  J. 
Mahony  (otherwise  Kelly) 

Stocker  S.  J. 
J.  W.Cole 
lOxley 
JJames 
IPowell 


Troy.  Oliverson,  Lavie  & 

Ca.  Ensor  [Co. 

Ca.  Thompson 

Prom.  Oldershaw 

Ca.  Ellis 

Trov.  Newbon  and  E. 

Dt  Maples  and  Co. 

From.  Lane  and  P. 

From.  Stevens  and  Co. 

Ca.  Smith  and  T. 

Prom.  Gough 

Ca.  Hindman  and  H« 

Trov.  Wright  and  Ca 

Prom.  Lane  and  P.    [Co. 

Prom.  Oliverson,  La?ie  & 

Prom.  R.  Ellis 

Prom.  Bevan 

Prom.  Same 

Venning  and  Co. 
Iss.  Justice 
Dt  Marten  end  Co. 
Prom.  ElBwIie  and  Co. 
Prom.  Dawes  and  Sou 
Prom.  G.  N.  Giles 

Wright  and  Co. 


J.J.Bbke 

R.Foni 

J.  H.  Lioklstor 

Ferrell 
J.  J.Bhka 
VallMiee  and  B. 
O.  Grey 
Bomdole 
Hook 

Townsbend 
J.  Plitefson 
Lawrmnce  and  P. 
Bigg  and  Co» 

W.  a  Jones 

SaoM 

Wire  and  Child 

BeranmndG. 

HiU  and  Matthews 

A.J.  Lane 

Townahend 

G.  Annealey 

LoftT,  Potter,  and  Son 

Miller 

Basoett 

C.  Robson 

J.  J«  Spiller 

Bicbaidaon 

Alexander 

Lofbr,  Potter,  snd  Son 

Buan  and  MidKns 

J.T.andH.  Baddelevs 

8.  Yates. 

Wilde  and  Co. 

Sorr  and  Gribble 

Same 

Cattams  and  F. 

H.  J.  Barber 

Thomas  Clark 

Reed  and  L. 

Empson 

Vanderaosi  and  Co. 

W.  Smith 

Hoppe  snd  Boyle 

W.  H.  Green 

J.T.andH.Bsddeley 

G.  Bower 


Rickarda  and  W. 
Daapier 

Baxendale  and  Co. 
OliTeraon  »LaTio  &,  Co. 
Deaborongh  and  Y. 
Fisher  and  De  J. 
Tikon  and  Co. 
Maples  and  Co. 
Croabj  and  Co. 
C.  F.  CbnU) 
Lswraace  and  P. 
R.  Ellis 
R.  Hodgson 
Bogojae  and  Oo. 
Van  Sandan  and  Co. 
Xanlss  snd  Co. 
TaUiam  and  Co« 
Walker 
Rowland  sod  Co* 


Sosdy  0.J. 

Stsnway  S.  J. 

Smith  and  others  sssigoess 

Doaglss 

Clsrk  S.  J. 

Stiles 

Vallanee  snd  another 

Descon  S.  J. 

Mortimer  S.  J. 

Tillsm 

Deprose 

Thompson  &  another  S.J. 

Backhouse 

CoUard  and  another,  ex- 

ecntors 
Verey  and  another 
Bentley  and  another 
Tibaldi  S.  J. 

Baekbonse  snd  others 
Cowell 
Robins 
Miles 
Gannon 

Smart  S.  J. 

Frsnces  snd  others    8.  J. 

Asron  Smith 


Uangiss 

Wells 

Leech  snd  others 

Clifton 

Rsstrick 

Wylie 

Duke  of  Brunswick 

Hopkins 

Gefi 

Copp 

Cowell 

Fisher 

Woody 

Croft 

Wright 

White 

Wanless 

MsiUand 

Diprose 

Berry 

Haywood 

MoUady 

Allison 

Wright 

H.  B.  Roberts  snd  others 


lapeinon 


Lswes 

S.  J.  Webb 

Dickinson 

Hodgson 

Bushell 

Weiss 

Nimes 

Dunn 

Bsthysny 

Welfit 

Csrtwright 

Littlejohns,  sued,  &c. 

Gobey 
Cusel 

Curling 
Pym 

Bell,  P.O. 

8  J.  T.  W.  Msrriott 

Surr 

Ssrery  and  another 

Ssme 

Same 

Brown 

8.  J.  Chapman 

Flight 

Powell 

Buckland 

Furber 

Black  and  others,  assignees  Bly  th 

Upston 
Clesre 

Balcombe 

O'Connor 

Relph 
Rtehsrds 

S.J.  Hamber 

Davies  and  another 

Potter 

Norris 

GliTer 

Ronton 

Granger 

Cooper 

(l^ir^c^ttft* 

ElUott 

&  J.  Moore 

Hughes 

S.J.  Ward,£iq. 

Dawson 

S.J.  Prichard 

OUrerson  snd  another  S.J.  Sunly 

Foakes 

S.  J.  Pilkington 

M'Greeor 
Bomside 

S.J.  Knight 
Dayrell 

Bell 

S.J.  Jenkyns 

Cohen 

S.J.  Willums,  Bsrt. 

Bttley 
Wyld 

8.  J.  Shuttleworth 

8.  J.  Black 

Bailey  and  others 

S.  J.  Mangles  snd  others 

Benson  snd  snother 

S.J.  Anderson  snd  others 

CoUett 

S.J.  Richardson 

Brooke 

Pidgeon 

Dickson  snd  others 

S.  J.  Msngles  snd  others 

Muter 

Murray 

CleaenU 

8.  J.  Flight 

Chilton,  Jan. 

London  and  Croydon  Rail- 

way Co.  and  another 
Polhfil  and  others 

Gresbam 

Prom.  Young,  V.  mm!  Co. 

Prom.  In  Perwn 

Troy.  Corner 

Dt  Nicholson  snd  P« 

Prom.  Sutton  snd  Co. 

Prom.  Roberts 

Dt.  Wsmeford 

Bt.  Van  Ssndsu  snd  Co.; 

In  pevMn 
Dt.  Dyne  snd  Co. 
Tres.  Hill  snd  Co* 

Gedye 
Prom*  Coppock 

Prom.  Richards 

In  person 

Wilkins  sod  M. 
Ca.  James  Taylor 
Prom.  Leaden 
Tres.  Townsbend 
Dt.  H.  W.  Cross 

Cross 

Pettendreigh  and  Co. 
Prom.  Tilson  and  Co. 
Dt.  Halt 
.    CH.  B.Roberts 

X  Solomons 
Prom.  Hall 
Prom.  Hensmsn 
Dt.  Elmslie  and  Co. 
Prom.  Hensmsn 
Cs.  Corerdsle  snd  L. 

Lindsay  snd  M. 
Dt.  In  person 
Prom.  Ellis 

Prom.  Abrahams  snd  If. 
Prom.  W.  Hsrris 
Prom.  Same 

Prom.  W.  W.«cR.Wrea 
Ca.  F.  J.  Manning 
Prom.  C.  V.  Lewis 

Jay  and  Pilgrim 
prom.  Goddard  and  £. 
Prom.  Yates  and  Turner. 
Trea.  G.  Rutherford 
Prom.  C.  A.  Chaplin 
Prom.  J.  L.  Beetholme 
Prom.  Whittaker 
Prom.  Vsn  Ssndsu  fie  Co. 


Pro.  Langley  and   G. 

pro.  Elmslie  and  P. 

Pro.  Ashurst 

Pro.  Walton 

Pro.  H.  W.  Bull 

Tres.  Kensit 

Pro.  H.  Jsckson 

Pro.  Bsrtholomew 

Pro.  N.  Giles 

Dt.  Bell  snd  Co. 

Pro.  Hindman  and  N. 

Fro.  Young  and  Co.    [Co. 

Pro.  OliTerson,  Larie  and 

lasoe,  Cotterili 

Sci.  Is.  Stone  snd  T. 

Pro.  Young.  V.  snd  Co. 

Pro.  Thomss 

Dt.  fie  Dtnne.  Coz  &  Co. 

IVss.  Burehell  and  Co. 
Dt.  Hodgson  and  Bishop 
in  person 
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Gtdaden  snd  F. 

Brady  and  Son 

Walton 

Lindo 

TVanaey 

Tatham  and  Co. 

IVilkinaon  and  R. 

Crowder  and  M. 

DoTonabire  and  W. 

Milne  and  Co. 

F.  J.  Hand 

BeoTor  and  D. 

Gedje 

E.  M088 

Wilkinson  and  R. 

Bloxham  and  £. 

Same 

Tilson  and  Co. 

Coe 

W.  Myatt 

Finch  and  Co. 

Chiabolme 

Goddard  and  £. 

Bridget  and  B. 

£.  A.  Chaplin 

J.  6.  Fisher 

H.  Lloyd 

Walton 

Bomell 

J.  B.  Wathen 

A'Beckett  and  Co. 

Horn 

Chilton  and  Co. 

Same 

S^me 

Jonea  and  Co. 

J.  Bell 

C.  Parsons 

Gedye 

H.J.  Tamer 

Kennedy 

Cook  and  S. 


Nisi  Prius  Cause  Lists-^Commtm  Lam  SitOu^s. — Proesedkigs  tn  ParUament^ 


Hampshire 


S.J. 
S.J. 


Wilson 

Fraser 

GiUan 

Holmes 

Fenn  S.  J. 

ScoU 

Gibb  S.  J. 

Whitehead,  jun.         S.  J. 

Nix 

Benson 

Raby  and  another      S.  J. 

Pain 

Coleman 

Cooper  (P.  O.). 

Williams 

Falk  and  another 

Allison  S.  J. 

Broom 

Porcv 

Brigoton 

Ruddock 

M^Kenzie 

Moakes 

Smith 

Neate 

Laws  &  another,  assignees 

Fraser 

Tilly 

Brook 

Alsager  and  others 

Miller 

Norris 

Pike 

Huggins        ^ 

Brown  and  others 

Anton  S,  J. 

Black 

Lott 

Warren 

Abbey 

BiUes 


TheEMtem  Connties  RaQ- 

way  Company 
Randioh 
Lamont 
Murray 
Garden 

Gould  and  another 
Hart 
Marshall 
Stephenson 
Roche 
Fawcett 
Allan 
Benns 
Green 
Wicks 
Gadber 
Same 

Berkbeck  and  another 
Skaif 
Hopkins 

Moore  and  another] 
Inglis 
Griffiths 
Fox  and  others 
Oakley    • 
Procter 
Bott 
Rochner 
Bliss 
Amiss 
Harrison 
Elcock 
Anderson 
Greares 
Critchlow 
Holmes 
Geralopulo 
Baxenaale  and  others 
Elgie 
Legrew 
Cobbold 
Beetham 


Ca.  Danean 

Dt.  L.  Breton 

Pro.  Venning  and  N. 

Pro.  Woodruff 

Pro.  Clarke  and  Co. 

Pro.  BiscboffandC. 

Pro.  Galsworthy  and  Co. 

Pro.  Wilde  and.Co. 

Pro.  Parkes 

Pro.  Lyle 

Dt.  Rivolta 

Pro.  Cotterill 

Dt.  Buchanan 

Dt.  Inoet 

Pro.  Morris  and  Co. 

Pro.  Chester  and  Co. 

Dt.  Same 

Pro.  Meggison  and  Co. 

Pro.  Crossfield 

Pro.  Van  Sandau  and  Co. 

Dt.  HuRbes 

Dt.  WiUoughby  and  J. 

Pro.  Wood 

Pro.  Murray 

Dt.  Gregory  and  Co. 

Pro.  T.D.Taylor 

Pro.  Tripp 

Pro.  Venning  and  N. 

Dt.  W.  H.  Turner 

Oa.  Patten 

Dt.  Austen  and  H. 

Dt.  Gapea  and  S. 

Dt.  Webb  and  Co. 

Dt.  Chester  and  Co. 

Dt.  Same 

Dt.  H.  R.  mW  COo. 

Pro.  Oliverson,  Larie  and 

Ca.  Tatham  and  Co. 

Ca.  Thomas  and  Son 

Pro.  Dyne  and  Son 

Dt.  Wilkinson  anil  C. 

Dt.  Beetham  and  F. 


COMMON  LAW  SITTINGS. 
After  Easter  Term,  1847. 

IN    HIDDLE8KX. 

Monday     •    May  10    Common  Juries. 

Tuesday    .     .     .  11  ) 

Wednesday    .    .  12  I  Customs  &  Com,  Juries. 

Thursday  .    .    .  13 ) 

Friday      ...    14    Excise  &  Com.  Juries. 

IN    LONDON. 

Tuesday     .    May  11     To  Adjourn  only. 
Wednesday      .    .15    Adjt.  Dsy,  Com.  Juries. 
The  Court  will  Sit  at  10  o'clock. 


PROCEEDINGS  IN  PARLIAMENT 
LATING  TO  THE  LAW. 


RE- 


Aottse  of  Eorl»0. 

NEW  BILLS  IN   PROORKS8. 

ConsolidatioD  and  Amendment  of  the  Law 
of  Bankruptcy.  For  2nd  reading.  The  Lord 
Chancellor. 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Review, 
and  Reducing  Number  of  Commissioners. 
(No.  2.)  In  Select  Committee.  Lord 
Brougham.] 


Threatening  Letters.  For  2nd  reading. 
Lord  Denman. 

ftott0e  of  €ommoiif« 

NEW  BILLS    IN   PROGRESS. 

City  Small  Debts  Court.  In  Committee. 
Mr.  Masterman. 

Law  of  Railways.  For  2nd  reading.  Mr. 
Strutt. 

Agricultural  Tenant-right  In  Committee. 
Mr.  Strutt. 

Pious  and  Charitable  Property.  For  2nd 
reading.    Lord  J.  Manners. 

For  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  In  Committee.  Sir  John 
Pakington. 

Lunatic  Asylums  Regulation.   Att.-GenaraL 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.  For  2nd  reading.  Lord 
Morpeth. 

Towns  Improvement  Clauses.  For  2nd 
reading. 

Taxation  of  Costs  on  Private  Bills.  For  8nd 
reading.    Mr.  Hume. 

Registration  of  Voters.  For  2nd  reading. 
Mr.  Walpole. 

Highways.    In  Select  Com.    Sir  Geo.  Grey. 

Administration  of  the  Poor  Laws.  For  9nd 
reading.    Sir  Geo.  Grey. 
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THE  METROPOLITAN  AND   PRO- 
VINCIAL LAW  ASSOCIATION. 


ADDRESS   TO    THE   PROFESSION. 

We  announced  the  formation  of  ihis 
new  society  a  few  weeks  ago/  and  are  now 
enabled  to  submit  to  our  readers  the 
Addressof  the  Committee  of  Management  to 
the  Attorneys  and  Solicitors  of  England  and 
«  Wales.  It  was  erroneously  supposed  that 
the  metropolitan  solicitors,  in  their  exer- 
tions for  the  improvement  of  the  profession, 
looked  only  to  themselves,  and  disregarded 
their  provincial  brethren.  It  was  imagined 
that  not  only  was  there  an  actual  estrange- 
ment of  professional  feeling,  between  the 
town  and  country  practitioners,  but  that  any 
approach  to  united  exertions  for  the  com- 
mon good,  was  wholly  incompatible  with 
the  nature  of  their  respective  positions  and 
interests. 

True  indeed,  it  is,  that  occasional  dif- 
ferences of  opinion  on  the  wide  range  of 
professional  measures  will  arise  out  of  the 
different  views  taken  by  some,  at  least,  of 
the  respective  classes  of  practitioners ;  but 
we  doubt  not  they  are  fully  convincetl  that, 
unless  they  act  cordially  together^  the  ob- 
jects of  the  association  cannot  be  com- 
pletely effected.  The  great  test  on  all  dif- 
ferences will  be  the  public  gooff,  not  tem- 
porary nor  partial,  but  permanent  and 
ffeneraL  This  end  and  aim  must  compre- 
hend a  due  regard  to  the  station,  character, 
and  interests  of  attorneys  and  solicitors, 
without  whom,  we  verily  believe,  the  affairs 
of  the  community  cannot  be  prosperously 
conducted.      Their   practical  experience, 

*  See  33  L.  O.  508. 
Vol.  xxzit.  No.  1,001. 


habits  of  business,  legal  knowledge,  discre- 
tion, activity,  intelligence,  and  integrity, 
are  indispensable  in  transacting  the  con- 
cerns of  our  vast  and  complicated  system. 

The  address,  in  its  opening,  candidly, 
admits  the  usefulness  of  some  of  the  modern  ^ 
changes  in  the  law,  but  animadverts  on  tha 
mischievousness  of  most  of  the  practical- 
alterations  which  have  taken  place.     It  re- 
monstrates against  rejecting  the  aid,  which, 
miglit  have  been  derived  from  the  experi- 
cnce  of  attorney  sand  solicitors,  in  consider*  ' 
ing  the  proposed  changes,  and  calls  for  due 
attention  to  the  just  interests  of  profes- 
sional men,  and  the  improvement  of  their 
position  in  the  scale  of  society. 

It  adverts  briefly  to  the  history  of  at- 
torneys, and  sets  forth  concisely  the  nature 
of  their  office  and  duties; — the  reasons 
which  have  induced  the  establishment  of 
the  association; — the  causes  that  embarrass 
the  administration  of  justice ; — and  the 
measures  proposed  for  remedying  the  ex- 
isting evils.  Many  of  those  evils  are  fa- 
miliarly known  to  our  readers^  though  they 
require  to  be  again  set  forth,  in  order  toi 
remind  or  inform  the  profession  which  in 
general,  is  too  apt,  in  the  discharge  of  pro* 
fessional  duty,  to  neglect  personal  interests. 

Amongst  other  topics,  are  noticed  the; 
taxes  on  administering  justice; — ill-digested 
and  ill-constructed  statutes; — the  unjustand 
unequal  imposts  on  the  attorneys ; — the  de- 
ficient construction  and  inconvenient  situa- 
tion of  the  courts  at  Westminster,  and  the 
want  of  accommodation  both  there  and  in 
the  Courts  at  Nisi  Prius,  and  the  sessions 
and  assizes; — the  exclusion  of  attorneys 
from  offices  of  honourable  distinction,  and 
the  encroachment  on  their  ancient  rights 
and  privileges; — the  improvements  in  legal 
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education ; — the    promotion 
honourable  practice ;  &c. 

These  and  other  topics  Iiavc  been 
again  and  again  discussed  in  these  pages. 
Here,  however,  thty  can  atiy  be  painted 
out,  and  hefd  iip  to  notice.  It  belongs 
to  the  members  of  the  profession  to 
take  effective  steps  for  redressing  their 
wrongs,  and  therefore  Ave  rejoice  that  a 
large  and  effective  body  has  been  formed 
to  whom  the  matter  may  be  safely  confided. 
But  let  it  be  recollected  that  success  can 
only  be  secured  by  the  supptirtof  tbegeneral 
body.  However  intelligent  and  however 
active  may  be  the  committee,  unless  they 
are  supported  by  their  brethren  at  large, 
they  cannot  fully  achieve  their  objects. 

We  would  therefore  follow  up  the  re- 
commendations of  this  address  by  urging 
every  attorney  and  solicitor  to  enrol  him- 
self in  the  association  without  delay,  and 
to  pt-omote  the  formation  of  local  societies 
in  all  the  large  districts  in  which  none  at 
present  exist. 

It  is  intended,  it  appears,  to  prepare  the 
way  for  submitting  the  state  of  the  profes- 
sion to  parliament^  and  in  the  mean  time 
to  circulate  information  on  the  extent  to 
which  the  public  interest  is  affected  by  the 
grievances  complained  of.  Our  pages  will 
furnish  a  faithful  record  of  those  grievances 
during  the  last  sixteen  years,  and  we  shall 
take  an  early  opportunity  of  arranging 
under  appropriate  heads  the  large  mass  of 
information  which  it  has  been  our  duty 
from  year  to  year  to  collect.  In  this  re- 
spect we  have  advantages  in  aid  of  the 
objects  of  the  association  which  are  singu- 
larly fortunate,  for  this  work  was  esta- 
blished precisely  at  the  time  when  the  wild 
and  reckless,  the  crude  and  ill-considered, 
projects  of  law  reform  took  their  rise.  Step 
by  step  we  combated  them,  sometimes^ 
checking  or  tarning  their  coin*se,  introduc- 
ing palliatives  to  the  coming  evils,  retard- 
ing their  progress,  and  sometimes  defeat- 
ing them. 

We  are  glad  to  observe  that  the  com- 
mittee of  the  new  association  have  had  in- 
tervicws  with  the  council  of  the  Incorpo- 
rated Law  Society,  and  with  the  Com- 
mittees of  many  Provincial  lav  societies. 
The  objects  to  he  attained  being  just  in 
themselves,  tending  to  the  public  good  in 
the  due  administration  of  justice,  and  cal- 
fd  to  promote  the  u^fulness  and  re- 
a^Mtftf^f  the  profession,  the  New  So- 
the  cordial  co-operation  of 
societies.  We  observe  that 
|e  address  there  prevails  a 


just  consideration  of  the  interests  of  suitors 
and  the  community  in  general.  It  is  mani- 
fest, indeed,  that  the  true  and  enduring  ad- 
vantage of  the  profession  is  identical  with 
that  of  the  public. 

'During  tfie  short  time  which  has  been 
occupied  in  constituting  the  society  we 
think  the  committee  of  management,  or 
governing  boify,  has  been  well  chosen.  At 
present  it  consists  of  24  town  and  26 
country  solicitors.  Tiie  London  members 
are  as  foilaw  :*— 

Richard  Baynes  Armstrong ;  Edward  S. 
Bailey  (of  the  firm  of  Bailey,  Shaw,  Smith  and 
Bailey) ;  Keith  Barnes  (of  the  firm  of  Lyon. 
Barnes  and  Ellis);  James  Beaumont  (of  the  firm 
of  Beaumont  and  Thompson) ;  George  Bower; 
Edward  Chester  (of  the  firm  of  Chester,  Toul- 
min  and  Chester) ;  Henry  C.  Chilton  (of  the 
firm  of  Chilton,  Burton  and  Johnson) ;  Henry 
M.  Clark  (of  the  firm  of  Clark  and  Davidson) ; 
John  Coverdale  (of  the  firm  of  Coverdale,  Lee 
and  Purvis) ;  Charles  Druce  (of  the  firm  of 
Charles,  John  and  Claridge  Druce);  George 
I  Faulkner  (of  the  firm  of  Gregory,  Faulkner, 
Gregory  and  Skirrow) ;  Edwin  W.  Field  (of  the 
firm  of  Sharpe,  Field  and  Jacksoa) ;  Han*ey 
Gem  (of  the  nrm  of  Gem,  Pooley  and  Bcisley) ; 
Alexander  W.  Grant  (of  the  firm  of  Walker, 
Grant  and  Walker) ;  John  8.  Gregory  (of  the- 
firm  of  Gre^forv,  Faulkner,  Gregory  and  Skir- 
row); Caaapbetl  W.  iiobson  (of  the  firm  of 
Ansten  a&a  Hobson);  Charles  Jeniogs  (of 
the  firm  of  Charles  and  Edmund  J.  Jenings); 
Henry  Karslake  (of  the  firm  of  Karslake,  &e- 
lock  and  Karslake) ;  Thomas  Loftus  (of  the 
firm  of  Holme,  Loftus  and  Young) ;  Thomas 
F.  Maples  (of  the  firm  of  Maples,  rearse,  Ste- 
vens and  Maples) ;  William  H.  Palmer  (of  the 
firm  of  Palmer,  France  and  Palmer) ;  Barry  P. 
Squance  (of  theftrmof  Tilson,  Squance,  Clarke 
anid  Morrice) ;  John  J.  J.  Sudlow  (of  the  firm, 
of  Sudlow,  Sons  and  Torr) ;  John  Young  (of 
the  firm  of  Desboroiigh  and  Young). 

The  Provincial  meftibcrs  of  the  com- 
mittee are, — 

At  LeedB:  John  Hope  Shaw;  a^  Robert 
Barr  (of  the  firm  of  Barr,  Lofthouse  and  Nel- 
son). Al  U^erfo^l:  M.  D.  Lowndes  (of  the 
firm  •fLowodesyRobiBSoa  and  Bateson);  Peter 
Wright;  James  O.  Watson  (of  the  firm  of 
Watson  and  Webster) ;  H.  H.  Statham  (of  the 
firm  of  Curry  and  Statham) ;  and  J.  B.  Lloyd 
(of  the  firm  of  Ltoyd  and  Wain).  At  Birming- 
ham :  T.  Eyre  Lee  (of  the  firm  of  Lee,  Piasoa 
and  Beat);  and  R.  W.  Gem.  At  Folhttme: 
R.  T.  Brockman  (of  the  firm  of  Brockman  and 
Watts).  At  Gkmuttr:  John  Bumip.  At 
Lancaster:  John  Sharp.  At  Hull:  Ihomas 
Thompson  (of  the  firm  of  Thompson  and  Mar- 
shall). At  York :  Thomas  Hodgson ;  and  G.  H. 
Seymour.  At  Lincoln:  E.  A.  Bromefaead. 
At  Oxford:  J.  M.  Davenport.  At  Beperley  : 
T.  F.  Champney  (of  the  firm  of  Bainton  uid 
Champney).    At  Manchester :  James  Crossley 
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(of  the  firni  of  Crossley  and  Sudlow) ;  R.  W. 
Whitlov  (of  the  firm  of  W^hitlow  and  Radford); 
James  Street;  and  Thomas  Taylor  (of  the  firm 
of  Rowley  and  Taylor).  At  IVresthmm:  John 
LfCwis.  At  R*ithin :  Joseph  Peers.  At  Den- 
biffk:  Thomas  Evans.  At  Newcastie^npou 
Tpte:  William  Crighton  (of  the  firm  of  Grif- 
fith and  Crighton). 

The  Committee,  thus  constituted,  has 
just  issued  an  address,  from  which  the 
following  it  extracted : — 

"The  attention  of  the  puhlic  and  of  the  legal 
profession  has  been  of  late  years  powerfully  at- 
tracted to  the  state  ef  the  law  and  its  adoimis- 
tration,and  many  important  changes  have  been 
made  in  both.  Of  the  alterations  in  the  law 
itself,  some  are  highly  beneficial,  others  of 
questionable  merit;  but  the  changes  which 
have  been  introduced  into  the  administration  of 
it,  have  too  often  been  hazarded,  without  suffi- 
cient inquiry  into  the  causes  which  may  have 
led  to  inconvenience  or  iniustice,  and  without 
adequately  weighing  the  effect  of  the  proposed 
remedy. 

"  A  cours3  of  crude  and  experimental  legis- 
lation, which  unsettles  the  administration  of 
the  law,  without  improving  it,  is  injurious  to 
the  interests  of  all  classes  of  society,  and  is  pe- 
culiarly embarrassing  to  attorneys  and  solici- 
tors, who  have  to  contend  with  the  difficulties 
of  a  fluctuating  and  d3fective  practice.  In 
c  >m  Tion,  therefore,  with  the  rest  of  the  com- 
TO unity,  and  indeed  in  a  much  higher  degere, 
they  are  interested  in  promoting  sound  and 
urdi-dtgested  reforms ;  and,  as  the  sole  repre- 
sentatives appointed  bv  the  suitors,— <:harged 
with  the  protection  of  tfieir  interests, — and  es- 
seritial  agents  in  carrying  out  whatever  in  those 
reforms,  or  in  the  general  administration  of  the 
law,  is  of  poblic  utility, — they  might  fairly  expect 
that  thnr  experience  should  be  consulteti, 
that  their  own  position  should  be  maintained 
and  improved,  and  their  rights  as  a  profession, 
protected. 

"  The  conrictioa  that  their  just  claims,  as 
such  agents,  have  been  neglected,  or  rather 
improperly  sacrificed,  and  that  vigilance  and 
united  exertion  are  necessary  for  their  defence, 
has  long  prevailed  throughout  their  branch  of 
the  profession. 

"To  this  conviction,  ths  Metropolitan  and 
Provincial  Law  Association  owes  its  origin." 

The  Address  then  states  the  course  pur- 
sued in  establishing  the  Association. 

"On  the  11th  of  Febrnary  last,  a  meeting 
was  held  in  London  to  take  this  subject  into 
consideration.  It  was  composed  of  a  numerous 
deputation  from  various  provincial  Law  So- 
cieties, and  a  considerable  number  of  solicitors 
resident  in  the  metropolis ;  and  they  came  to  a 
resolution,  'That,  in  the  present  state  of  the 
legal  profession,  measures  should  be  adopted 
for  raising  the  character  and  position,  and  for 
promoting  and  supporting  the  interests  of  so- 
licitors.' 

"To  derberate  upon  these  m?asures,  and  re- 


port the  result  to  a  future  meeting,  a  commit, 
tee  was  appointed,  who  having,  in  the  discharge 
of  their  duty,  instituted  various  inquiries,  and 
collected  a  large  mass  of  information,  on  the 
past  and  present  state  of  the  profession,  and 
the  encroachments  which  have  been  made, 
especially  in  modern  times,  upon  its  rights  and 
interests,  and  ultimately  upon  the  rights  and 
interests  of  their  clients,  made  their  report  to  a 
general  meeting,  which  had  been  previously 
appointed  to  be  h'  Id  on  the  25th  March. 

"After  a  full  consideration  of  the  report,  it  was 
resolved— TAa/  an  Association  be  formed  'for 
the  purpose  of  promoting  the  Interests  of  Suitors, 
ana  the  better  and  more  economical  administra^ 
tion  of  the  Law  j  ofobtaininj  the  removal  of  the 
many  and  serious  grievances  to  Solicitors  and, 
through  them,  to  the  Suitors,  and  of  maintain" 
ing  the  rights  and  increasing  the  usefulness  of 
the  Profession,'  That  this  Association  be  called 
*  The  Metropolitan  and  Provincial 
Law  Association,'  and  consist  of  all  mem- 
bers of  the  ])rafession  who  contribute  to  its 
funds  a  donation  of  not  less  than  51.,  or  an 
annual  subscription  of  not  less  than  1/.  That 
the  business  of  the  association  be  conducted 
until  the  first  Wednesday  in  Easter  Term,  184S» 
by  the  above-named  committee,  with  power  to 
add  to  their  number,  and  to  appoint  local  sub- 
committees, and  that  future  committees  of 
management  be  elected  annually  by  the  mem- 
bers, voting  either  in  person  or  by  proxy." 

Such  being  the  origin  and  constitution  of 
the  Society,  the  Committee  of  Manage- 
ment proceed  to  state,  for  the  information 
of  the  profession, — 

Ist.  Some  of  the  reasons  which  have  in- 
duced the  establishment  of  this  Association, 
and  of  the  objects  which  are  sought  to  be 
attained. 

"  If  the  former  state  of  the  profession  of  at- 
torney and  solicitor,  even  within  the  'memorv 
of  many  living  practitioners,  be  compared  with 
its  present  condition  and  prospects,  it  will  be 
found  that  changes  have  been  made,  by  various 
legislative  and  other  measures,  tending  to 
lower  that  profisssion  in  pubhc  opinion,  and 
degrade  it  from  an  intellectual  to  a  mechanieal 
employ m?nt.  The  solicit  ir  has  been  excluded 
from  many  of  the  avenues  to  distinction  which  . 
were  formerly  open  to  his  industry  and  talents ; 
and  most  of  those  ofikial  appointments  which 
call  for  ths  exercise  of  the  higher  powers  of  the 
mind,  have  been  transferred,  and  often  to  the 
younger,  the  inexperienced,  and  the  least  dis- 
tinguished members  of  the  bar.  Thus,  attor- 
neys have  been  gradnally  shut  out  from  com- 
missionerships  in  bankruptcy  and  lunacy,  from 
presiding  in  various  local  courts,  and  from  ad- 
vocating the  rights  of  their  clients  before  many 
tribunals  in  which  they  were  formerly  ac- 
customed to  practise ;  and  these  changes  have 
been,  it  is  to  oe  feared,  too  frequently  made  to 
promote  objects  very  foreign  to  legal  qualifica- 
tions and  improvement.^ 

•»  The  present  svstem  of   taxing   costs    is 
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/'^In  tl&e  early  periods  of  our  civil  history;  th6 
attorneys  ahd  solicitors  were  required, by  several 
Rules  of  the  Superior  Courts,  to  become  mem- 
bers of  the  Inns  of  Court  or  Chancery.  The 
judges  of  those  days  considered  them  as  no  un- 
fit associates,  and  ihought  Uiey  saw  that  the 
poblic  advantage  was  connected  with  their  ele- 
vation in  the  ranki  of  society.  Has  that  policy 
been  continued }  On  the  contrary,  the  benchers, 
in  recent  times,  have  conshlered  it  expedient  to 
exclude  them.  Upon  what  nrincipfe»  unless 
that  which  prefers  the  aggraudisement  of  a  par- 
ticular bodv  to  the  true  interests  of  the  public, 
it  is  difficult  to  conceive. 

'  "A  little  reflection  willprovci  that  the  cha- 
racter of  the  profession  Is  not  a  question  which 
affects  merely  its  members/  There  can  he  no 
doubt,  indeed,  that  the  duties  psrformed  by  the 
attorney  and  solicitor  are  of  inain>en8^e  utility 
to  the  public — to  their  convenience^to  their 
necessities — to  the  wants  and  exigences  of  ati 
extetided  commerce,  and  an  advanced  state  of 
civilization,  ^fhe  vast  and  complicated  affairs 
of  the  various  classes  of  society,  in  a  large  and 
wealthy  country  gowrned  by  a  multiplicity  of 
laws,  cannot  be  well  understood,  nor  safely 
inanaged,  without  the  constant  aid  of  an  intel- 
ligent body  of  men,  well  t'ersed  in  the  prin- 
ciples and  practical  application  of  those  laws. 
Every  new  complication  of  social  growth,  every 
advancement  of  clvilitation,  by  the  mere  opera- 
tion of  the  principle  of  the  division  of  labour, 
qiakes  such  a  boqy  more  needful,  'fhe  attorney 
is  called  upon  to  advise  as  well  on  the  expe- 
diency as  on  the  right ''of  oonfimendng  or  de- 
fending actions;  to  consider  both  the  legal 
principles  involved  in  the  case;  and  various 
technical  matters  in  the  outset  and  conduct  of 
the  proceedings,  arid  to  anticipate  and  weigh 
the  evidence  by  which  the  client's  riffhts  must 
be  finally  supported.  So,  iti  the  institution  or 
defence  of  suits  in  equity,  the  solicitonniist  be 
familiarly  acoUainted,  not  only  wijh  the  intricate 
machinery  of  practice,  but  with  the  nice  and 
subtle  principles  which  have  regulated  the  de- 
cisions of  courts  of  eouitable  jurisdiction. 
Again,  his  legal  knowledge,  experience,  and 
judgment  are  required  in  fraiinng  complicated 
wills,  conveyances,  and  marriage  settlements, 
and  in  the  investigation  of  the  titles  to  landed 
estates,  which  often  involve  abstruse  points,  and 
property  of  great  magnitude.  The  solicitor  is 
not  able,  like  the  barrister,  to  limit  his  practice 
to  a  single  department,  whethei^  of  common 
law,  conveyancmg,  or  equity ;  he  inust  possess 
a  general,  if  not  api-ofound,  knowledge  of  every 
br^ch  of  our  complica,ted  and  exten'iire  system 
of  jurisprudence.  '^ 

•'  It  is  not  geheraliy  considered,  although  the 
fact  is  unqneslionablc,  that  to  the  agency  of  so- 
licitors is  confided  the  administration  of  the 

equally  injurious  to  the  practitioners  at\d  the 
snitors ;  it  gives  no  adequate  remuneration  to 
extraordinary  skill  or  labour,  and  really  offers 
an  inducemtnt  to  the  heedless  employment  of 
counsel,  instead. of  ancou^agihgf*  th^.attprney  to 
eterclse  his'owd  talents  and  learning. 


whole  real  and  personal  property  ^f  the  United 
Kingdofen.  A  Urge  portion  of  it,  which  is  ad-' 
ministered  by  courts  of  equity  and  m'  bank- 
ruptcy, meets  the  view  of  the  community, 
chiefly  by  means  of  the  pvhWc  jonmals ;  but 
the  far  greater  residue  is  administered  by  soli- 
citors,  away  from  the  eye  of  the  public.  Nor 
are  his  services  confined  merely  to  ihepedwtiary 
interests  of  the  client.  An  attorney  has  often 
to  exercise  his  skill  und  judgment  to  adjust 
disputes  and  to  reconcile  the  differences  that 
disturb  the  peace  and  peril  the  happiness  of 
families,  and  to  deal  with  questions  that  touch 
the  character  and  reputation  of  a  client,  aflTect 
his  personal  liberty,  and  endanger,  it  may  be, 
even  life  itself.  In  a  word,  the  services  ihey 
render  are  co-extensive  with  the  transactions, 
the  rights,  the  duties,  and  the  wrongs,  of  all 
classes  of  civilized  society ;  and  even  where  the 
aid  of  counsel  is  called  in,  it  is  still  to  the  so- 
licitor, and  to  him  only,  that  the  client  confides 
his  interests. 

'*  If  this  be  a  correct  outline  of  the  part  which 
the  solicitor  is  called  upon  to  perform,  are  not 
the  public,  it  may  fairly  be  asked,  deeply  in- 
terested in  the  character  and  abilities  of  so  Im- 
portant an  agent — interested,  therefore,  that 
his  just  claims  should  be  allowed,  his  rights 
maintained,  and  that  the  education  and  dis- 
cipline which  are  to  qualify  him  for  the  skilful 
and  faithful  discharge  of  his  duties,  should  be 
promoted  and  improved  ?  Nor  are  these  sub- 
jects unworthy  of  the  SerioUs  attention  and 
protecting  care  of  the  legislature.'' 

2nd,  The  coroinitt^  then  proceed  to 
mention  some  of  the  evils  which  embarrasB 
the  administration  of  justice,  and  are  aHiDe 

injurioiis  to  the  attorney  and  suitor. 

"  1.  Taxes  on  justice  in  the  shape  of  fees^^-r 
These  are  pfud  at  .every,  stage  of  a  cause*  and 
fall  in  the  first  instance  on  the  solicitor,  but 
ultimately  on  the  suitor.  The  officers  of  the 
court  who. receive  the^e  fees,  are  not  respon- 
sible for  the  accuracy  of  the  process  which  tbey 
stamp,,  or  of  the. pleading  which. tbey  epter. 
llieir  duty  bi^ins  and  ends  iu  an  operation 
purely  niechanicaU  The  suitor  denves  no 
Denent  whatever  from  die  payment,  a^d  they 
are  to  hina  a  mere,  dry  and  i^seless  tax.  The 
impolicy  of  the  stamp  duties  on  law  proceed* 
iqgs  has  been  acknowledged,  and  they  have 
been. swept  away  i .  tbe  impolicy  of  tliese  taj^^ 
on  jus tix::©  is  equally  obvious.  Why,,  therelfpre, 
should  they  be  continued  ?  .In  the  administra- 
tion of  the  criminal  Jaw,  not  only  are  the  judgies 
and. officers. paid  from  the  public  ceveaue,  but 
often  the  costs,  also  of  tlie  prosecutor,  his  wit- 
nesses, counsel,  and  attoru<?y.  In  actions  and 
suits  ]:e8pecting  civil  rights,  to  the  occasional 
enrprcenient  of.  which,  all  property  owes  its 
valuer  it  is  surely  enough  tbatapsgrty  should  be 
driven,  in  the  establishment  uf  his  rights,  to 
tl\e  necessity  of  a  laxvsuit,  with  its  attendant 
expense  oi  adducing  proofs  and  employing  at- 
torney and  counsj^l,  without  being  compellt;d  to 
.contnbute«> in  adcHtioo,  to  the. general. adfoi- 
nistrttlion  of  justice. 


The  fUfr^pMu^  m^  Pnmi^kl  f^^u^  Auooi^ih: 


**  3.  Crude  iegiekttion  has  fastened  upon  our 
alreadjr  overboithened  le^l  code,  many  ill- 
digested  and  ill-constructed  statutes^  the  fertile 
source  of  perplexity  to  judgen  and  practitioners. 
and  of  litigation  and  expsnss  to  the  suitor. 
We  have  seen  a  great  deal  of  our  ancient  polity 
elthsr  altered  or  destroyed,  and  yet  little  sub- 
atantial  good  effected*  and  all  recourse  to  the 
court  is  nearly  as  expensive,  dilatory*  and  op- 
pressive as  ever.  Among  other  changes,  for 
instance,  the  relations  of  debtor  and  creditor 
have  been  varied,  and  for  this  purpose  new 
courts  ba^  beea  erected,  additional  iudge»  ap- 
pointed, and  a  novel  practice  established.  The 
course  of  a  fev  years  has  shovn  these  altera- 
tions to  be  unnecessarjr  or  inconvenient.  Then 
follow,  in  a  regular  train,  the  repeal  of  the  law, 
the  altered  practice,  the  retiring  pension,  and 
compensation  for  offices  abolished.  Whether 
^le  mischief  is  to  be  traced  to  the  incomiielency 


4S 

has  been  established  against  the  geatleoun  who 
have  held  these  appointments.  Why  the^ 
should  have  been  placed  under  the  bao  of  mch 
dem  legislation,  is  a  question  more  easy  to  ask 
than  to  answer. 

''4.  Solicitorships  to  government  boards, — 
Amongst  the  offices  which  peculiarly  belong  to 
attorneys,  and  of  which  they  have  been  wholly 
or  partially  deprived^  may  be  mentioned  so- 
licitorships to  government  boards.  These  were 
formerly  held  by  attorneys  and  solicitors,  ^ 
usaffe  which  it  reqqired  an  act  of  parliament 
to  alter  (9tb  Geo.  4,  c.  25) ;  and  it  may  be  ob- 
served, that,  whilst  the  statute  affects  to  throw 
the  office  open,  it  has  most  commonly  been 
filled  by  barristers— how  unfitted  for  many  of 
the  duties  thus  thrown  upon  them,  the  records 
of  public  boards,  if  divulged,  would  proclaim. 
According  to  the  ancient  regulatbns  of  the 
Inns  of  Court,  barristers,  by  undertaking  such 


of  law-makers,  or  the  overwhelming  mass  of !  offices,  would  have  been  disbarred, 

business  which  falls  upon  both  houses  of  par.       *' $   Exclusive  Reffulatiome  qf  the  Inns  of 

)iament,and  excludes  too  often  the  cautioui 


cautious 
deliberation  that  a  change  in  the  law,  and  espe- 
cially in  the  powers  and  consiitution  of  courts 
of  justice,  demands;  or,  whatever  else  may  be 
the  cause,  it  is  surely  time  that  some  remedy 
Cor  the  evil  were  sought  out  and  applied,  and 
thai  acts  of  parliament  which  are  to  operate, 
aoch  important  changes,  were  framed  with 
care,  foresight,  and  precision. 

"^a.  JSsc^astoa  qf  aiioriteys  from  ojfices  of 
komowrabU  dietineHon, —  By  several  modem 
legislative  enactments»  attorneys  have  been  ex 
eluded  from  public  offices  which  they  formerly 
heldl  Among  these  may  be  particularly  men- 
taoned  bankrupt  commissionerships,  lunacy 
conmissionerahips,  and  local  judgeships. 
Again,  by  the  Small  DebU'  Act  (9th  and  10th 
Vict.  c.  95,)  the  judg^  are  to  be  selected  from 
a  body  whose  only  required  qualification  is, 
that  they  shall  have  been  called  to  the  bar  seven  | 
years,  such  call  involving  no  condition  of  pre- 
vious legal  examination  or  knowledge.  By 
thb  means,  contrarv  to  the  whole  policy  of 
modem  legislation,  tne  choice  of  fudges  is  con- 
^ned  to  one  particular  class,  and  the  public  is 
deprived  of  the  services  of  other  competent 
persons  who  have  hitherto  presided,  and  very 
abljr  and  satisfactorily,  over  similar  courts. 
To  innovate  upon  the  rights  of  the  attorney  and 
'solicitor,  and  to  degrade  him  from  his  former 
position,  has  not  oltoaifs  been  the  prevailing 
policy.  Many  statutes  may  be  found  which 
acknowledge  the  eligibiliiy  of  attorneys  for 
thoae  judii^  situations.  I  a  particular,  the  7  &  8  [ 
Vict.  c.  96,  and  the  8  &  9  Vict.  c.  127,  autho- 
rised not  only  barristers  but  attorneys  to  act  as 
judi$es  in  the  execution  of  those  statutes ;  and 
numerous  btHs  have  from  time  to  time,  from 
1627  down  to  the  last  session,  been  brought 
into  parliament  by  members  of  the  government, 
whemn  attorneys  and  solicitors  were  proposed 
as  judges  of  the  intended  local  courts.  Until 
lately  no  objection  was  ever  made  to  the  fitness 
and  capacitv  of  that  branch  of  the  profession  to 
discharge  tne  duties  of  the  office,  and  no  charge 
(rsr,  either  for  want  of  charaeter  or  ability. 


CoMTi.-^By  the  rales  of  the  superior  courts, 
attorneys  and  solicitors  were  formerly  required 
to  be  members  of  one  of  the  Inns  of^  Court  or 
Chancery.  The  benchers  of  modern  timeSt 
however,  have  excluded  attorneys  and  solicitors 
and  their  articled  clerks  from  admission'  into 
these  societies.  The  reason  for  this  prohibition 
seems  nowhere  satisfactorily  stated.  It  surely 
cannot  promote  the  public  advantage,  that  at- 
torneys should  be  debarred  from  advancement 
in  their  profession ;  for  whatever  rmses  them 
in  the  scale  of  intellect  and  honour,  muat,  m 
already  shown^  contribute  to  the  public  good. 
Moreover,  it  is  one  of  the  first  pnnciples  of  a 
free  state,  that  in  whatever  department  of  life  a 
man  may  choose  to  exercise,  his  talents,  his 
course  should  be  free  and  unobstracted.  The 
question,  how  hr  any  private  irresponsible 
iKxiies  should  have  the  sole  custody  of  the 
key  to  important  branches  of  public  occupf- 
tioo,  must  ere  long  have  serious  public  conir 
sideration.  No  other  occupation  but  the  upp^ 
branch  of  the  law  is  placed  out  of  all  legisla- 
tive control. 

"6.  The  Right  of  attorneys  to  act  as  adeO' 
eates,  though  restricted  much  within  its  an- 
cient limits,  has,  until .  recently,  been  recog- 
nised in  several  courts  of  quarter  sessions,  be- 
fore bankruptcy  commissioners,  and  in  courts 
for  the  recovery  of  small  debts.     Owing  to 
this  privilege  the  suitor  had  the  power  of  sav- 
ing considerable  expense ;   and  the  means  of 
honourable  disUnction,  conferred  bv  intellectttil 
and  legal  attainments,  were  placea  within  the 
reach  of  the  attorney.    This  right  has  been 
gradually  invaded  and  circumscribed  withiu 
narrower  limits,— a  restriction  which  has  ajL- 
ready  led  to  a  great  increase  of  tax  «pon  soitort , 
and,  if  fully  carried  out,  will  lead  to  its  ent&ca 
extinction.     In  several  courts  of  quarter  se^ 
sions,  where  attorneys  have  till  recently  prac- 
tised as  advocates,  they  have  been  superseded 
by  barristers;  and  the  legislative  security  for 
the  right  of  advocacy  before  commissioners  gf 
bankrupts,  which  is  conferred  on  London  so- 
licitors by  1  &  2  W.  4,  e.  56,  a.  10,  has  been 
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witbbdd  fiom  solicitors  in  tlie  country.  To 
which  may  be  added,  that  under  the  Small 
Debts  Court  Act,  9  &  10  Vict  c.  95,  s.  01  >  ad- 
vocacy is  not  a  matter  of  right,  but  a  privilege 
depending  for  its  exercise  upon  the  mere 
-pleaAare  of  the  judge. 

'*  7.  CertUSeated  ooMwymcvrf.— The  lorn  of 
court,  according  to  long  usagCi  have  allowed  their 
soembers  to  practise  under  the  bar  as  certifi- 
cated conveyancers ;  but  such  jieieons  frnaerly 
confined  their  practice  to  the  drawing  of  deeds 
and  other  instrunsents,  ^d  adrising  on  ques- 
-tioDS  of  title.  Of  late  years,  however,  a  new 
elasa  of  practitioners  has  arism,  assuming  not 
only  the  office  of  the  banister,  in  advising  upon 
tides  and  setUing  drafts,  but  also  chuming  to 
transact  business  for  clients  and  communicate 
mik  solicitors  upon  conveyandng  matters,  in 
the  «ame  way  as  solicitors.  Now  the  legisk- 
tme,  for  the  protection  of  the  public,  having 
thought  it  necessary  to  require  that  no  person 


levied  upon  the  clerical  or  the  medical  profes- 
sion in  any  of  their  several  brandies,  nor  upon 
the  lugher  gcade  of  the  legal  profession,  nor 
is  it  proportioned  to  the  extent  of  practice,  and 
consequent  profits,  of  the  class  on  whidi  it  is 
exclusively  impotsed.  It  is  a  tax,  in  fact,  liiat 
violates,  not  only  the  principle  of  equal  justice, 
but  the  establislied  rules  of  taxation.  'Ae  |m- 
fession  ia  entitled  to  have  this  method  of  raising 
a  revenue  extended  to  every  other  branch  of 
occupation,  or  to  have  it  totally  repealed* 

'*  10.  Seliciior$*  fees  €iNi  etmohtmenis* — Many 
attempts  hai'e  been  made  within  the  last  few 
years  to  abridge  the  length  both  of  legal  pro* 
ceedings,  of  d^s,  and  other  inbtruraeots.  It 
is  admitted,  and  indeed  has  been  constantly 
put.  forward  by  the  proposers  of  these  altera- 
tions, that  attorneys  and  solicitors  were  kisuf- 
ficiently  remunerated,  even  whUe  legal  instru- 
ments remained  unaltered.  That  their  remu- 
neration should  depend  upon  the  number  of 


•honld  act  as  an  attorney  or  solicitor  iiithout  mxNrds  contained  in  pleadings 
■erviag a  clerkcfaip  of  five  years,  and  undergo-  very  few  would  contend.    'Inc 


log  an  examination,  it  is  manifestly  unjust  to 
the  profession  and  dangen>us  to  the  pobUc, 
that  persons  not  so  qualified,  and  who  have 
Mt  given,  and  are  not  required  to  giru,  any 
evidence  of  their  fitness  or  capacity.  Mould  be 
allowed  to  practise,  and  more  espedaily  in  a 
bmch  of  the  law  which  requires  the  greatest 
tfitill  and  experience. 

"S.  Pttr&ammiary  Apen/a.'— The  vast  in- 
crsase  in  the  private  business  of  the  honaes  of 


wrKaanent  has  brought  forward  a  gieat  num- 
ber of  persons  acting  as  pariiamentary  agents. 
Formeny  some  of  the  clerks  or  officers  of  the 


two  Houses,  and  but  few  solicitors,  acted  in 
that  capacity.  At  present,  however,  not  only 
^eisiKcitors,  who  from  a  knowledge  of  the  rules 
«f  eridenee,  the  lauu  of  proper^,and  the  pne- 
tioe  of  parliament,  may  be  fairly  aupposed 
qualified,  —  but  persons  who  are  qoaEted  by 
merely  aigning  dieir  names  in  the  private  biU- 
oflke  are  allowed  to  act  as  parliamentary 
etgents.  This  subfect  has  attracted  much 
notice,  appears  to  be  pregnant  with  public  in- 
convenience, and  should  be  brought  oefore  the 
Iiouses  of  paa4iament  with  a  view  to  sosne  relbna 
of  the  present  practice. 

''9.  (/»yair/«a4/«aeoaii<tejrnr»i».— The  taxes, 
in  the  way  of  stamn  duties,  whicfaare  levied  on 
attonseys  and  solicitors  have  hmg  been  a  topic 
<tf  just  compbint.    The  sUmps  on  the  articles 
of  clerkship  and  admission  aomunt  to  USL, 
and  dte  various  fees  for  enrolment,  examinatiaa, 
ndTnission,  and  for  commissions  to  Ywear  affi- 
davits and  act  aF  Masters  Kxtrsordiaarv  in 
Chancery,  ext^md  the  amount  to  tfiSi.    Wil^ 
^mt  entering  into  the  jmtiee  or  expediency  ef 
4fae  stamp  duties  on  articles  of  clerkship  and 
«lmissk>ns,  the  committee,  for  die  pnesent, 
ndrertonlytotbeanaiMi/fe«of  12/.  on  town, 
«nd  Si,  on  country  solicitors,  fiir  the  privikge 
of  exerdsing   their  caMug,— an  impositioa 
wiidi  has  taken  feom  them  ever  einoe  the  year 
IS^SS,  when  it  was  first  levied,  a  hu-ge  annual 
emn,  now  exceeding  WfiOOL    Ito  iufustice  and 
•ncquidily  am  obvious.    No  tax  of  thta  kind  is 


or  cons<eyanoc8 
le  substitution  of 
a  chaige  duly  proportioned  to  the  labour  and 
skill  employed^  and  Uie  responsibility  iocucred, 
would  be  a  valuable  boon  to  the  public  end 
acceptable  to  the  profession. 

"  11.*  Tbe  d^icUtU  omuUmoiiMi  aud  saoin- 
vtmnmi  siiuoiiom  q/*  the  courts  mt  IVeUmimier^ — 
These  have  been  long  comnlaiaed  of  a4  of  m^ 
convenient  structure  and  deficient  in  number 
and  acconsmodation,  not  only  Xor  attorneys,  but 
ibrjurors,  parties,  and  witnesses.  Thedietanc^ 
also,  of  the  courts  from  the  law  offioee  and 
places  of  buainesa.aervesto  retard  the  pnngpees 
of  legal  proceedmgs,  and  interrupts  the  dutiee 
both  of  counsel  and  attorneys*  If  the  oonrts 
of  law  and  equity,  the  chambers  of  the  judges 
masters,  registrars,  and  other  officers  were 
united  under  one  roof,  the  change  woidd 
abridge  expense,  prs«i«nt  the  waste  oftiaaei  and 
essentially  promote  the  efficient  administration 
of  justice.  Besides  these  complaints  awarding 
the  courU  at  Westminater,  tbeie  is  a  serious 
want  of  accommodation  both  (or  the  public  and 
the  profesaaott  in  the  courts  of  NUi  Prnw  in 
London,  snd  at  the  aasises  and  sessions  in  the 
oountr}'.*' 

3rd.  To  these  subjiects  and  others  which 
might  be  enumerated, — sucli  as  comj)uUorjf 
references  at  sittings  and  assises, — the  mut- 
iipHcity  and  expense  of  law  reports^  &c.-— 
the  attention  of  every  firaciitioocr  it 
earnestly  invited ;  and  the  oa«MBittec» 
lastly,  state  the  course  of  procectfinp  tokkk^ 
ia  the  outset y  they  recommend  to  be  adopted. 


*'l,  £e«Bisisii^lsiofoefeffc&— Theyecboit 
every  solicilor  in  the  kingdom  to  beeooM  a 
member  of  one  of  the  local  law  societies,  now 
exietiog  or  henader  to  be  establiabed,  in  order 
that  the  whole  profession  may  be  compr^ieadeil 
in  one  general  society.  Many  advantages  will 
result  feom  this.  Untou  will  be  one,  and  not 
the  least  It  may  appear  to  some  to  paxtalssef 
pamdox,  but  it  ia  ne%'ertiheiess  true,  that  no 
chas  of  the  oaaununity  has  been  so  supMe  and 
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iittctire  in  ^e  aMertkm  of  their  own-  riglttSy  't 
pemutted  more  pasgivdy  aggrestion  and  «ii* 
cloachmeiit*  Scattered  and  divided,  the  pro- 
fesaion  has  been  weak ;  eombioed,  their  power 
will  be,  for  the  accomplisbment  of  erery  reason- 
able object,  amply  sufficient.  Another  ad  van* 
tagethat  may  be  looked  for  is,  the  salotary 
eontrol  over  all  its  members  which  may  be  at- 
taioed  by  means  of  such  an  extended  assooia- 
lioD :  ^us,  disputes  may  be  a^usted,  mks  of 
imetiee  estah£shed,  misfeasance  prevented, 
9od,  what  has  hitherto  been  wanting,  support 
and  enccmragement  aflS^rded  to  the  attorney, 
nikder  circumstances  of  trial  and  difficulty, 
^bidi  mav  sometimes  meet  him  in  the  fair  and 
lunxninible  discharge  of  professional  doty. 

'*11ie  committee  recommend,  ihH  in  all 
ihoae  eon&tbs  'which  do  not  yet  possess  diose 
important  advantages,  law  societies  and  law 
libnriea,  should,  without  dehiy,  be  founded ; 
and  such  aucieties,  when  formed,  should  join 
eiUier  the  present  Provincial  Law  Societies' 
'Association,  or  form  a  new  association  as  a 
Imuich  of  the  generd  body. 

**  fVvMoliea  efjkir  and  hmomMe  praaHoi. 
— flM  impavtant  ineaaaee.  If  earned  ont,  will 
pmnole  fiinr  and  honourable  practice,  an  oh- 
jed  amaUy  beneficial  to  the  public  and  to  all 
luaaches  of  the  profession.  To  these  societies, 
or  to  the  general  association,  appeals  may  be 
teade  flfn  disnuted  points  of  professional  usage; 
ibusea  may  be  exanuned  and  rectified,  and  ap- 
]Aea6oii8  to  the  saperior  ceoitfl!,  or  to  parha- 
ttHDl^  maf  be  eonesrted. 

'*  The  eMmttttee^tiave  h^d  inlsrvjews  with 
Ae  coMicil  of  the  In(»rponted  Law  Society, 
Mnd  with  the  oommittees  of  many  of  the  pro- 
yincial  law  societies;  and  as  theobjects  of  the  as- 
aodatKHi  are  just  in  themselves^  tend  to  the  public 
good  m  the  due  administration  of  justice,  and 
%«,  moreover,  oslcttlated  to  poiMle  the  nseAil- 
\  and  fespeoidliiHty  of  the  ^nfeamn,  tiiey 
•eeiv«d  assaiBBces  that  the  present  Asso- 
I  wifl  have  the  ooidial  oo-operatien  of  all 
the  existiQg  societies. 

"  2.  I»^ovement  in  legal  edncation.  —  As  a 
means  of  raisinff  the  intellectual  character  of 
&e  jnofeesion,  tne  comunttee  recommend  that 
m  higher  dMree  of  classical  litentnre,  of  ecience, 
nud  generu  knowledge,  than  is  ordinarily  pos- 
feeesed,  should  heiea&r  he  required*  before  the 
derk  is  aDowed  to.be  articled.  The  examina- 
tkm  also,  as  to  the  principles  Mid  practice  of 
the  Ivr,  should  graaually  be  improved>  become 
siofe  extensive  and  strineent ;  and,  with  a  view 
to  odte  eranladon,  a  further  examination  might 
be  nmlitntod  for  the  purpose  of  conferring  seme 
iriark  of  honour  on  candidetes  who  should  dis- 
lingBMi  dumeelveshy  a  fMnf ennd  and  accurate 
acqaamtance  with  the  various  tc^ies  of  general 
aadlcnl  h&owledge.  Bucha  meaeore  would 
ncohamy  go  far  to  secure  the  af^r  success  in 
life  of  those  most  likely  to  be  an  honour  to  the 
jgenenlbody. 

"  3.'  State  qftheprt^enion  to  be  ndmitiedio 
jstfff^Kemeiif.^To  promote  tbe  redress  of  all,  or 
at  least  some,  of  the  nubile  and  nrofessiojial 
I  #Uch  have 'Wn  tonched  upon^  an<l 


of  oihers  thai  may  hereafter  be  brought  to  their 
notice,  the  committee  propose,  at  aa  early  a 
period  as  maybe  convenient,  to  bring  the  general 
state  of  the  profession,  or,  if  that  be  too  large 
a  matter,  at  least  some  particulars  of  it,  under 
the  consideration  of  parliament.  In  the  mean 
time,  they  are  taking  means  to  collect  the  ma- 
terials and  evidence  to  be  adduced ;  and  they 
strongly  urge  upon  every  member  of  the  pro* 
fession,  the  necessity  of  contributing  his  aid, 
by  expressing  to  the  committee  his  sentiments 
on  the  various  topics  which  have  Ibeen  noticed 
in  this  address,  or  suggesting  others ;  adducing 
at  the  same  time  instances  in  st^i^rt  of  hU 
opinions.  The  committee  fnlly  expect  from 
these  aids,  and  from  various  sources  of  infor^ 
mation  opened  to  them,  to  be  prepared  with  a 
great  body  of  facts  jeady  to  be  established  be* 
fore  a  parliamentary  committee. 

^  4.  InJbrmatUm  to  be  publicly  circuhftid.'^ 
The  committee  propose  also  from  time  to  time 
to  circulate  information  on  the  past  and  pr^ent 
state  of  the  profession,  and  on  the  manner  and 
extent  in  which  the  public  interest  is  thereby 
afiected.  Such  information  the  committee  con- 
ceive to  be  necessary,  not  only  for  the  public,, 
which  has  at  present  a  very  superficial  know- 
ledge of  th^se  matters,  hut  even  for  the  proiips- 
Rion  itself,  which,  idthough  the  sense  of  injury 
is  general  amongst  its  members,  has  yet  to  form 
ana  mature  its  own  opinion  on  many  of  the  ex- 
isting evik  and  their  lemedies. 

*'  An .  investigation  before  parliament  of  tfai& 
Sttbjectv  referred  to  being  an  essential  object 
of  this  association^  it  wilTbe  one  of  the  dutiee 
of  the  conunittee  to  prepare  the  way.  for  it,  so 
far  as  circumstances  will  permit,  by  prooer  re- 
presentations to  members  of  the  legisiatiife^ 
and  by  obtaimi^f  the  aesietanoe  of  some  of  those 
individuals  wlio  may  be  qualified  to  conduct  iha 
.proposed  paiiiamentaFy  mqiniry  in  a  committee 
of  tne  House  of  Commons. 

"  To  further  this  object  and  to  secure,  in  a 
future  parliament,  a  candid  hearing  of  their 
appeal,  the  approaching  general  election  affords 
to  every  member  of  the  profession  an  oppor- 
tunity of  contributing,  by  directing  Uie  aft- 
aenlion'af  ttie  candidbtes  and  sepresentalives 
to  the  important  subjects  aUuded  to  in  this 
address. 

"  If  al],  or  even  the  principal  part,  of  these 
measures  shaU  be  adopted  and  followed  out 
with  vigour,  tempered  at  the  same  time  with  the 
discretion  which  the  subject  so  obviously  re- 
omiesy  the  comjoaittee  entertain  a  confident  hope, 
Ijwt  ^e  day  will  arive,  and  is  perhaps  not  isr 
distant^  whra  many  of  the  hindrances  to  ike 
attainmieat  of  justice  ahall  he  iemoved»  whefi 
the  tone  of  pnmic  feeling  towards  the  profession 
will  be  changed,  and  the  character  and  station 
of  the  solicitor  placed  npon  that  honourable 
eminence,  to.  which,  viewing  the  important  and 
nespensible  nature  of  his  duties,  and  the  man- 
ner in  wluchv .  for  ^  most  part,,  these  dbties 
have  been  nerformedj  not  only  is  he  justlv  eor 
titled,  but  the  public,  interests  imperativefy  re- 
quire,*' 

Every    member    of  the  profession    is 


Id 


ComtrwUcm  qfike  8tn^  Act, 


earnestly  requested  to  state  his  views  on 
die  several  topics  comprised  in  this  ad- 
dress^ and  to  signifjy  by  the  1st  of  June, 
whether  he  is  willing  to  join  the  associa- 
tion. Communications  are  to  be  addressed 
to  any  member  of  the  Committkk  ;  or  to 
Mr.  Mauguam»  the  Honorary  Secretary, 
Chancery  Lane,  London. 


Whilst  tliese  measures  are  in  progress 
ibr  asserting  tlie  rights  and  advancing  the 
interests  of  the  profession,  we  are  glad  to 
learn  that  another  plan,  to  which  we  have 
occasionally  adverted,  has  not  been  lost 
sight  of, — the  establishment  of  an  At- 
tomeyg^  College  for  aged,  infirm,  and  indi- 
gent members.  The  pros|>ectus  is  now 
under  consideration,  and  we  have  reason 
to  believe  will  soon  be  issued. 


CONSTRUCTION  OF  THE  STAMP 
ACT. 


SKPARATB.  AGRBBM BKTS   ON  THB  SAMB 
PAPBR. 

Thb  number  of  the  Queen's  Bench  re- 
ports published  during  the  last  week,*  coa* 
tains  two  cases  which  bear  directly  upon 
the  question,  when  ^n  instrument  contain- 
ing various  stipulations  requires  to  be 
stamped,  or  If  stamped  with  one  denomina- 
tion of  stamp,  when  a  different  stamp  is 
required  ?  In  one  of  the  cases  alluded  to, 
the  court  held  that  the  instrument,  wliicfa 
was  the  subject-matter  of  discussion,  re- 
quired^ no  stamp;*'  whilst  in  the  second 
case  it  was  held,  that  an  instrufnent 
stamped  with  a  30^.  stamp  as  a  lease,  also 
requu-ed  an  agreement  stamp  to  render  it 
admissible  in  evidence.* 

In  the  case  last  referred  to^  articles  of 
agt'oement  were  produced,  by  wblch  one 
James  Walton  agreed  to  take  a  public 
house  of  Samuel  Wharton,  at  R  certain 
rent,  to  buy  of  Samuel  Wharton  all  the 
beer  which  should  be  sold  and  consumed  on 
the  premises,  under  a  penally  of  30/.  each 
barrel,  and  to  quit  u|>on  six  montlis*  notice, 
under  a  penalty  of  30/.  per  month  for  hold- 
ing over.  By  the  same  instrument  it  was 
further  agreed,  by  John  Walton,  (the 
brother  of  tlie  said  Jaroea,)  that  lie  sliould 
hold  himself  responsible  for  any  amount  of 
money  which  may  beeomedue  fhom^  James 
Waltoa  to  Samuel  Wharton,  to  the  amount 


'*  7  Queen's  Bench  R.  part  11. 
'  Mtoffield  V.  tUAmetm^  7  Q.  B.  486. 
•  Wkartim  v.  WqUw,  7*8.  474. 


of  361.  This  instrument  was  executed  by 
the  three  parties  named  in  it,  James 
Walton,  Samuel  Wharton,  and  John 
Walton.  This  document  was  stamped  as 
a  lease.  It  was  objected,  that  it  also  re- 
quired an  agreement  stamp,  containing,  as 
it  was  argu^,  two  distinct  agreements, — 
one  from  James  Walton  to  uke  his  beer 
from  Samuel  Wharton,  and  an  agreement 
of  guarantee  by  John  Walton.  It  was  con- 
tended on  tbe  other  side,  that  the  agree* 
ment  by  James  W^alton  to  take  beec  was 
incident  to  the  lease  of  a  public  house,  like 
a  covenant  to  build  or  insure  in  an  ordinary 
lease ;  and  as  to  the  guarantee,  it  was  said 
to  be  connected  with  the  agreements  of  the 
lessee,  and  to  have  formed,  in  fact,  part  of 
the  consideration  for  granting  the  lease. 

The  court  thought,  this  was  not  a  case  of 
two  parties  joining  in  the  principal  cove- 
nant, as  in  Price  v.  Thomas,^  it  was  a  dis- 
tinct agreement  by  one  party  to  guarantee 
the  payment  of  money  by  aooSieri  and 
therefore  required  an  agreement  stamp. 

The  facU  in  the  case  of  Ma^fidd  v. 
Robinson  were  more  simple.  By  articles 
of  agreement,  not  under  seal,  one  T.  North 
agreed  to  rent  of  George  Mayfield  a  ferry 
called  Dogdyke  Fexry,  lor  the  sum  of  6/.  6s. 
per  annum,  to  be  paid  half->yearly»  and  the 
same  instrument  recited,  that  North  at  tlie 
same  time  bought  of  Mayfield  <«  the  gtekt 
ferry  boat  -  for  20/.,  of  which  51.  was  to  bte 
paid  on  the  6th  April  next,  and  instalmenfs 
of  6/.  at  intervals  of  one  year,  until  the 
whole  sum  of  20/.  was  paid.  The  agree- 
ment was  unstamped,  and  it  was  objected* 
that  it  ought  to  be  stamped,  either  aa  a 
lease  at  a  rent  ef  more  than  5/.,  or  as  an 
agreement  the  matter  of  which  was  above 
the  value  of  20/.  To  this  it  wns  answered, 
that  the  instrument  wiis  not  a  lease,  be- 
cause  it  professed  to  pass  an  incor|M>rei^ 
hereditament,  %vhich  could  only  be  done  by 
deed.  As  an  agreement  it  wa:»  not  subject 
to  stamp  duty,  because  the  matter  was  not 
necessarily  worth  20/.,  being  only  a  yearly 
tenancy  at  six  /guineas  a  year.'  Then,  as 
to  the  memorandum  relating  to  tlie  boat, 
it  ctpnstituted  a  distinct  agreement,  exempt 
from  stamp  duty*  as  a  memorandum,  or 
agreement  **  for  or  relating  to  llie  sale  of 
goods." 

The  Clkmrtmm  dearly  of  ophiioii,  that 
the  instninlent  was  pot  a  lease,  inasmuch 
as  ft  purp6rted  to  be  a  grant  of  an  incor- 
poreal ^ereditansent  without  .seal ;'.  and.  if 


t  3  Bam.  k  Ad.  918. 

f  Bir4  V.  Higginsom,  6  Aik  &  £L  9^14  ^ .  W^ 
V.  Leadhitter,  13  Mees.  k  W.  838. 
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it  opdtlted  86  an  agreement  for'  a  lease,  it 
required  no  stamp,  because  the  value  of 
the  subject-matter  did  not  bring  it  within 
the  charging  part  of  the  act.  Tiie  value  of 
the  boat  could  not  be  added  to  raise  the 
amount  above  201,  inasmuch  as  that  was  a 
a  distinct  and  separate  memorandum  of  a 
bjgone  purchase  of  eoods,  and  in  itself 
subject  to  no  stamp  whatever.  Upon  th^se 
considerations,  the  court  held,  that  (he  in- 
strument was  properly  received  in  evidence 
Without  a  stamp. 

The  two  cases  suggest,  that  the  con- 
struction tlie  courts  put  upon  the  stamp 
act  is  so  intimately  connected  with  the 
nature  and  legal  effect  of  the  instrument 
tendered  in  evidence,  that  the  document 
requires  to  be  carefully  weighed  and  ex- 
amined before  the  application  of  the  statute 
can  be  determined  upon. 

STAMP  ON  FURTHER  MORTGAGE 
SECURITY. 


COfirrSTNTHE  NEW  OOUNTT  COURTS. 


Much  attention  has  been  excited  by  the  de- 
ciiion  of  the  Court  of  Exchequer  in  the  case  of 
Humberston  r.  Jones,  in  which  Mr.  Baron 
Parke,  in  d^vering  the  judgment  of  the  court, 
s^  that  where,  besides  the  tnms^  of  a 
fonosr  viodgsige,  a  frash  eeciirky  !«m  added 
forthesomorigitiaUy  lent,  as  in  the  ease  of 
Brown  y.  Pep^,  6  Q.  0. 1^  in  which  the  first  roort- 
me  was  ol  a  term,  and  the  second  conveyed 
me  fee  to  secure  the  old  and  new  advances  oii 
one  aggregate  sum,  a  further  stamp  was  ne- 
cessary. In  the  present  case  there  was'  not  a 
transfer  fiom  the  first  mortgagee  to  the  ^n- 
tiff,  giving  him  only  the  same  security  which 
he  bsd,  and  the  same  fi({fat  to  the  Jand  eon* 
vejred,  bitt  there  was  a  f rssh  covenant  from  the 
defendant  to  the  plaintiif  to  pay  at  dififerent 
times,  as  well  the  original  demand  as  the  sub- 
te()^tient  advance,  and  there  was  a  power  to 
raise  the  former  as  well  as  the  Iktter  sum  by 
asle  of  .the  estate.  The  deed  iherefbre  c6n- 
tsiiiednibre  than  a  transfer  of  tlie  old  mortgage 
and  tbs  advance  of  a  fwrther  sum,  and  eonse* 
qneotfy  required  a  farther  stamp,  than  the  Md 
M^nm  on  the"  new  advance.*  ' 

Inere  is  reason  to  apprehend  that  the  forfu 
of  transfer  of  mortgage  adopted  in  this  cdse  has 
hecA  generairy;  if  uot-univeraally,  used  with 
>tain)w  of  the  aatee  deiMmhiatieQ ;  and'itma)^ 
he  wdl  le  oonsider  whether  the  ambigmty  m- 
the  Stamp  Act  should  not  be  remov^  by  a- 
^wfarrtMy  act  it  appears  that  the  construction 
U>  ^M^  the  court  has  come  is  not  in  accord" 
sas  with  the  opinions  of  the  stamp  office, 
where  usually  the  strictest  interpreUtion  in 
favour  of  the  revenue  naturally  prevails. 


*  See  Doe  d..  B^mes  r.  JBte,  ♦  Bhkf.  N.'C. 
737.  '    «         -'    .*   -    ^  .   .    . 


mhtSdiimroftkeLt^taObeerber. 

Sir,— This  act  is  entitled  '*  An  Act  for  the 
more  easy  recovery  of  Small  Debts  ondDemanda 
m  England  and  IfMe."  I  purpose  in  a  few 
words  to  illustrate  how  fax  it  deserves  its  title. 
This,  I  think,  will  apnear  by  reference  to  the 
first  case  in  which  I  have  been  personally  en- 
gaged in  the  court ;— ^A  kmg  pending  dispute 
on  the  babmee  of  an  account  arising  out  of  the. 
Reading  and  Caversham  Regatta,  existed  and . 
was  pending  in  a  loei^  oourt  of  record  in  this 
borough*  at  .the  time  the  act  came  into  opera-  . 
tion,  and  willing  to  exemplify  the  value  of  its 
provisions  for  securing  inexpensive  justice,  my 
client  (the  plaintiff)  abandoned  theproceedings- 
instituted  and  entered  a  plaint  m  the  new> 
court  for  recovery  of  Al.,  being  the  bahmoe 
claimed  from  the  dsfendaat*  Much  hoatilitv. 
of  feeling  had  existed  as  to  the  claim,  whicn 
was  regarded  in  the  town  and  by  the  parties 
rather  as  a  trial  of  the  personal  character  of  a 
respectable  tradesman  tnSn  a  dispute  commen- 
surate in  importance  with  the  amount  sought 
to  be  recovered ;  and  when  the  trial  came  off, 
it  was  apparent  that  nolhiag  less  than  persojicd 
integrity  was  the  question  in  issue,  llie  de- 
fendant was  represented  bv  one  of  the  ablest 
and  oldest  Braetitioaers  in  Heading,  who  stated, 
that  he  haa  as  many  as  half*a-doxen  witnesses' 
to  examine,  sgcpe  ca^bom.came  from  a  con*. 
siderable  distance  in  rebuttal  of  the  plaintiff's 
statement  and  show  that  he  had  totally  misre- 
presented the  transaction.  It  is  needless  to  go 
into  the  merits  of  the  case,  which,  after  occupy- 
ing the  greater  part  of  the  morning,  terminated 
in  the  (Saintiff's  favour,  the  judge  having  firat 
expressed  a  strong  opinion  as  to  the  defense 
w:hich  had  entirely  faiM,  and  the  plaintiff  left 
the  court  without  any  imputation  upon  his 
character,  entitled  by  the  express  direction  of 
the  judge  to  the  costs  of  the  cause.  Now,  sir, 
comes  the  utility  of  the  act.  The  costs  were 
taxed  by  the  officer  of  the  court  withmt  any 
notice  of  taafoiion  hawiny  been  gimen  to  either 
parly  to  attend,  and  consequently  without  any 
opportunity  having  been  affojrded  for  discussing 
eittier  principal  or  practice.  I  subjoin  the  par-' 
ticulars  of  the  costs  allowed. 

Claim    .   «   £4    0   0 
Adjudged  .400 

•    Plaintiff,  '     . 

1847,  £    #.  dL 

Mar.  31.  Summons  :  Jtfdge  Is.,  clerk 

1^.,  bailiff  6d 0    3    6 

Apr.  15.  General  fund:  (5  per  cent 

on  amount  recovered)    .  0.   4    0 
16.. Swearing  two  witnesses  at 

,  3d.  each. 0    0    6 

Hearing,  including  calling 
on  cause :  judge  2s.  6d., 
clerk  Is, bailiff  4d.    .    .  O    3  10 
Witnesses:  plaintiff  6s;,  a»- 
;  4lhir5s.  .    .    .    .-  .    .0  10    0 
D  5 


S«  *    Costs  in  iUMmX^mmt^tmtrU.^^'^-Mmmmfjs'  Qamn$^Fte$  ^Oe  Ucsm^fCtmmoHs. 


judge  Is,,  derk  Is.,  and 

bailiff  6rf 0     2     6 

P^FiagntaAdoutofcoiut  •  0    1    0 


£14     4 

First,  it  will  be  observed,  tl\at  tiie  pUuDtiff 
and  another  are  the  only  witnesses  allowed  to 
tbe  plaintiff.  He  had  four  in  court  ready  to  be 
examined  in  confirmation  of  his  statement,  bat 
an  intimation  from  the  learned  judge  that  his 
testimony  had  not  been  shaken  upon  a  severe 
cross  examination  to  which  he  was  subjected, 
was  the  only  reason  that  not  more  than  one  was 
etamined,  notwithstanding  that  witnesses  in 
contradiction  were  in  court,  and  afterwards 
were  examined  by  the  defendant's  solicitor. 
Lastly,  it  mil  be  seen  that  no  costs  of  prepara- 
tion or  investigation  are  permitted.  I  am  aware 
that  imder  the  act  the  defendant  is  expressly 
exempted  from  paying  the  costs  of  employing 
an  attorney,  less  tlian  5/.  having  been  recovered; 
but  surely  this  must  be  intended  to  mean  the 
employment,  pavraent  for  which  is  awarded  in 
other  cases  by  tne  same  section,  which  is  that 
of  "  appearing  or  acting  on  behalf  of  any  per- 
son in  the  said  cobrt"  and  it  cannot  mean  that 
acts  done  out  of  court,  especially  after  the  plaint 
has  been  entered,  are  not  costs  in  the  cause  ? 
Indeed,  the  disallowing  the  fee  for  advocacy  is 
a  grievous  injustice,  but  to  diisallow  all  the  costs 
of  the  professional  assistance  rendered,  is  to 
place  parties  upon  unequal  terms,  as  a  rich  de- 
fendant may  thus  obtain  a  most  undue  advan- 
tage over  a  poor  plaintiff,  and  vice  versd.  In 
die  present  case  the  plaintiff  has  incurred  a 
considerable  professional  charge  for  investigat- 
ing the  circumstances  of  the  dispute,  collecting 
the  evidence  necessary  to  substantiate  the  claim. 


and  to  ntbut  the  uojost  defence  set  up;  aad 
finally,  in  paying  his  solicitor  for  carrying  the 
cause  into -court  to  a  successful  issue;  and  yet 
not  one  fartl'Ang  of  this  expense  can  be^  re- 
covered from  the  defendant,  who  has  detained 
from  the  plaintiff  bis  just  demand.  The  costs 
of  recovery  will  far  exceed  the  debt,  and  most 
form  to  all  practical  minds  the  best  illustraiioa 
of  the  valae  which  is  to  be  assigned  to-  this  act, 
passed  ostensibly  for  "  the  more  easy  recovery 
of  small  debts  and  demands." 

It  is  worthy  of  remark,  that  had  the  plaintiff 
and  defendant  resided  twenty  miles  apart,  die 
action  might  have  been  tried  in  the  superior 
courts,  and  the  defendant  must  have  been 
visited  with  costs  to  the  amount  of  three  times 
as  many  pounds  as  he  has  to  pay  shillings, 
which  is  in  effect  to  make  a  plaintiff's  right  to 
recover  costs  depend  upon  the  strange  circum- 
stance of  the  relative  situation  of  the  place  of 
his  abode.     I  am,  sir. 

Your  most  obedient  servant, 

Sahubi.  B.  Lamb. 

Reading,  27th  April,  1847. 

ArrORNEYS'  GOWNS. 


Wb  bear  that  many  of  the  attorneys  irfko  at- 
tend the  New  (bounty  Courts  have  appeared  in 
Gowns ;  and  through  many  of  the  Agency 
Offices  orders  are  given  for  a  lai^e  supply  of 
these  robes.  Of  course  there  can  be  no  doabt 
of  the  right  of  the  attorneys  to  appear  in  the 
costume  anciently  belonging  to  them,  and  we 
think  it  is  desirable  they  should  do  so,  whenever 
they  act  in  the  character  of  advocates. 


FEES  OF  THE  HOUSE  OF  COMMONS. 


£    s.  d. 
5    0    0 

5     0    0 


FRB8  TO   BB   PAID   BY   THB   FROMOTBRS   OF   A   PBIVATB   BILL. 

Oo  the  deposit  of  the  Petition,  Bill,  Plan,  or  any  other  Document,  in  the  Private 
Bill  Office  -  -  -  -  --  -.".         " 

For  every  day  on  which  the  Examiners  shall  inquire  into  the  compliance  with  the 
Standing  Orders     *•-  -  -'- 

For  Proceedings  in  the  House. 

On  the  presentation  of  the  Petition  for  the  Bill  -  •  «  -  - 

On  the  First  Reading  of  the  Bill  ..«...- 

On  the  Second  Reading  of  the  Bill         ------ 

On  the  Report  from  the  Committee  on  the  Bill  - 

On  the  Third  Reading  of  the  Bill  ----.-  - 

Bills  from  the  Lords,  commonly  called  Estate  Bills,  Divorce  Bills,  Naturalisation  BiOs  ssnA 
Name  Bills,  to  be  charged  only  one-half  of  the  preceding  Fees. 

t   «  .«  . 

The  preceding  Fees  on  the  Petition,  First,  Second,  and  Third  Readings,  uid  Report  t»  be 
in6rea8ed  accormng  to  the  money  to  be  raised  or  expended  under  the  au&ority  of  the  Bili  lor 
the  exectition  of  an^  work,  in  coim>rmity  with  the  following  scale : — 
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0 

O 

15 

0 

O 

15 

0 

O 

15 

0 

a 

15 

0 

a 

•    Te€9  ef  the  Hcfttse  ff  Cammcm§  m  PHv4t€  BM^ 
If  the  sum  be  50,000/.,  and  nnder  100,000/.  tirrce  tli^  aTOotafllcif  Sdell  FVeA. 


100,000/. 

ff 

200,000/.  three  times 

200,000/. 

99 

300,000/.  four      „ 

300,000/. 

99 

400,000/.  fivt       „ 

400/KX)/. 

»» 

600,000?/.  8i.t        „ 

500,000/. 

« 

75O.OO0/.  eefeii  „ 

750,000/. 

99 

1,000,000/.  eight   „ 

1,000,000/. 

99 

1,500,000/.  nine     „ 

1,500,000/. 

J» 

2,000,000/^  ten       „ 

And  at  the  same  rate  of  increase  for  every  additional  500,000/.  up  to  ftve  inintons,  and  further 
at  the  like  rate  of  increase  for  every  additional  million  beyond  ^rt  millions. 

For  Proceedings  hrfore  anif  Comnditee, 

For  every  day  on  which  the  Committee  shall  sit, — 

If  the  Promoters  of  the  Hill  ap{)eAr  by  Coii:»5el  -  -  - 

If  they  appear  without  Counsel  -  -  .  -  - 


FEES   TO    BE   PAID   BY  THE   OPPONENTS  OW  A    PRIVATE   BILL. 

On  the  deposit  of  every  Memorial  complaining  that  the  Standing  Orders  have 
not  been  complied  with        ------- 

For  Proceedings  in  the  House. 
On  the  presentation  of  every  Petition  against  a  Private  Bill        -  -  - 

For  Proceedings  before  the  Evaminers,  or  be/ore  any  Committee, 

For  cverj'  day  on  which  the  Examiners  sltell  itKjuire  itrto  any  Memorial  com- 
plaining of  a  non-compliance  witU>  the  Standiag  Orders       -  -  - 

For  every  day  oa  which  the  Petitioners  appear  by  Counsel  before  any  Com- 
mittee -  -  -  -  -'- 

If  they  appear  without  Counsel  -     -  -  -  -  -  - 
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GEXKRAL   FEES. 

On  every  Motion,  Order  or  Proceeding  in  the  House  upon  a  Private  Bill,  Peti- 
tion, or  matter  not  otherwise  charged  -  -  -  -  - 

For  Copies  of  all  Papers  and  Documents,  at  the  rate  of  72  words  in  every 
folio, — 

If  five  folios  or  under       -  -  -  -    "         - 

If  above  five  folios,  per -folio 

But  if  for  Members  -  -  -  -  - 

For  the  Copy  of  a  Plan  made  by  the  parties        -  -  -  -  - 

For  the  inspection  of  a  Plan,  or  of  any  document  -  -  -  - 

For  every  Plan  or  Document  certified  by  the  Speaker  pursuamt  to  any  Act  of 
Parliament  -  ..----- 

For  every  day  on  which  any  parties  shall  be  heard  by  Counsel  itit  the  Bar,  from 
each  side  -  -  -  -  -  -  -- 

For  every  day  on  which  a  Committee  of  the  whole, Houae  shall  sit  on  a  Private 
Bill  or  matter  -  -  -  -- 

For  serving  any  Summons  or  Order  on  a  Private  Bill  or  matter 

For  Riding  Charges,  if  on  any  Private  Bill  or  matter,  per  mile   -     .       - 

For  every  Order  for  the  commitment  or  discharge  ofany  person 

For  taking  any  person  into  custody  for  a  Breach  of  Privilege  or  Contempt 

For  taking  any  person  into  custody  for  any  other  cause  ... 

For  every  day  on  which  anv  person  shall  be  in  custody  • 

For  Riding  Charges  per  mue  -  -  -  -  *  ... 

Fees  to  be  taken  bif  the  Short-hand  Writer.  £  '  s. 

For  every  day  he  sh^ll  attend  -  '--  -  •  --f2"2: 

For  the  transcript  of  his  notes,  per  folio  of  71  words  -  -  -        -[01 

The  precedme  Fees  shall  be  charged,  paid  and  received  at  sitch  times,  in  such  manner* 
and  under  such  regulations,  as  the  Speaker  shalt  front  timtf  to  time  direct. 
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That  every  Bill  for  the  particular  interest  or  beaefit  of  «iy  person  or  peiTWo*.  whef^  tllB 
same  be  brought  in  opos  Petition,  or  Motion,,  or  Report  from  a  Committer  or  brought  from 
the  Lords,  hath  been  and  ought  to  be  deemed  a  Private  Bill  within  thff  meaning  of  the  Tab^ 
of  Fees. 
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EXAMINATION  OF  ATTORNEYS. 


RB8ULT  OF  BA8TBR  TBBM   BXAMINATION. 

At  the  examination  on  the  27th  April,  98 
candidates  were  entitled  to  be  examined  but 
four  of  them  did  not  attend^  and  eight  were 
postponed. 

TRINITY  TBRM  BXAMINATION. 

^  The  Examiners  appointed  for  the  examina- 
tion of  persons  applying;  to  be  admitted  attor- 
neys, have  fixed  Tuesday,  the  1st  day  of  June 
next,  at  half-past  nine  in  the  forenoon,  at  the 
Hall  of  the  Incorporated  Law  Society,  in  Chan« 
eery  Lane,  to  take  the  examination. 

The  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  according  to  the  regulations  approved 
b]r  the  judges,  must  be  left  with  the  secretary/ 
on  or  before  Friday  the  28th  of  May. 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  termi  the  candidate  may  be 


examined  conditionally,  but  the  articles  mmt 
be  left  within  the  first  seven  days  of  term,  and 
answers  up  to  that  time.  ^    i-**^«'i»* 

A  paper  of  questions  will  be  detivered  to 
each  candidate,  containing  questions  to  be  an- 
swered in  writing,  classed  under  the  several 
heads  of— 1.  Preliminary.  2.  Common  and 
Statute  Law,  and  Practice  of  the  Courts.  3. 
Conveyancing.  4.  Equity,  and  Practice  of  the 
Courts.  5.  Bankruptcy,  and  Practice  of  the 
Courts.  6.  Criicinal  Law,  and  Procewfings 
before  Justices  of  the  Peace. 

Each  candidate  is  required  to  answer  aU 
the  Preliminar)'  Questions  (No.  1.);  snd  itris 
expected  that  he  should  answer  in  tkrte  or 
more  of  the  other  heads  of  inquiry,— Commow 
Ixiw  and  Equity  being  two  thereof. 

According  to  the  printed  List,  there  are  165 
candidates  to  be  examined  in  Trinity  Term,  but 
52  of  these  have  already  passed.  On  the  other 
hand,  there  are  10  applicants  for  examination — 
whose  names  are  not  in  the  List  for  admission. 


A'lTORNEYS  TO  BE  ADMITTED, 
Trinity  Term,  1847. 
(Concluded  from  page  30^  ante,) 


0«teit'i  19e«((. 


Clerks  Names  and  Residences. 
y^iam  Burdett,  Manchester 


7b  whom  Artieied,  Assigned,  Sf€, 

Fletcher.  William,  37,  Queen  Square ;  Mms- 
chester;  and  Lloyd  Square 

Fenwick,  John  Clerevaulx,  15,  Millman  St., 

Queen  Street  Place ;  and  Stanhope  Stnet,     John  Fenwick,  Newcastle-upon-Tyne 
Regent's  Park Hugh  Shield,  Queen  Street,  Cheapside 

Glubb,  Peter  Burice,  20,  Feaihentona  Build- 
ings ;  and  Great  Torringtan     . 

Game,  William,  Pointington;  Temple;  and 
Liveipool 

Gale,  Charles  Francis,  12,  Queen  Square 

Gant;  James  Greavee  Tcdey,  1,  Spnng  Gai^ea 
Tenaoe,  Trinity  Square :  and  Bradford    • 

Gibbon,  Henry,  32,  Great  Jana^s  Street^  Bed- 
ford Row 

Goodiag;  Jonallian  Robert,  33,  Gower  PUttid, 
Euaton  Square ;  and  Norwich 

Holt,  Jonathan,  250,  High  Holbom;  Malmes- 
bury ;  Coventry ;  and  Newgate  Street    . 


Wilham  GiU  Glnbb,  Gnat  Torrington 

Messrs.  Statham  and  Horner,  Liverpool 
James  Bowen  May,  Queen  Sqoatv 

JofasiBOD  Atkinson  Bosfield,  Bradford 

William  Henlsy  Gibbon,  Great  James  Street 


Hamer,  Thomas  Greensit,  Wakefidd 


James  Wintei*,  Norwich 
Andrew  Tucker,  Chaiies  Street^  Bfaickfinani' 
Road 
C.  Ireland  Sbirreff,  Uncoln's  Imi  Fields 
T.  Haxby,  Wakefield 
John  Scholey,  Wakefield 
Hin,  Richard  Price,  3  SeygtaM^s  fad,  Meet  -  Charles  Cresswell,  Worcester 
Street ;  and  Worcester    .        .        .        «       G.  Price  Hill,  Soho  Square 

' '    ,  Charles  Cresswell,  Worcester 
HaUward,  Charles  Bemeys,  Swcpstone  Hec-  '  John  Thomas  Ambrose,  Maniiini^tree 

torv ;  and  Albany  St.,  Rc^nt's  Park  Edward  T^  Cardale,  late^of  Bedford  1 

Hick,  Robert,  20,  ChancervLane;  and  S^lby  ;  -  Matthew  Pearson,  Selby 
Hore,  Edward   Madge,  Dulwich  Common,  - 

Surrey    «        .•    '  •     ■  *        k        .        •  James  Hore,  Lincoln's  Inn  Fields 

HarUey,  John,  Bury WilKam  Plant  Woodcock,  Bury 

Hurford,  Alexander  Samuel,  2,  Castle  Street, 

li6lbom  ....        .        .  John  Tkylor,  CastieStieet;  and  Oxford 

Haldane,  Robert,  2d,  Old  Bond  Stnet;  and 

Old  Burlington  Street^    i        •>       *        .  T.  G.  Norcutt,  Queen  Square 
Henmaat,  John,  Christy's  Cottage,  Old  Kent 

Road;  and  Whiitleffey    .     .  •    '   .        .  John  Peed,  Whittlesey 
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Jamftt,  WiDiam  Otley,  9>  Albert  St,  MoniiBg- 

ton  Crescent;  and  Great  Driffield    • 
Jennings,  Williams,  14,  Manchester  Street, 

Gray's  Inn  Road ;  and  FelUide 
Joachus,  Bristow,  34,  Gower  Place,  Eqston 

Sooare;    Lowestoft;    and  Park  Street, 

Isnogten 

Johnson,  Uicbard,  Southport,  I^ncaster 
Jeffreys,  Charles,  7,  Bedford  Street,  Bedford 

Row;  Southampton  St.;  Glandyfi  Castle ; 

and  Denbigh 

Janeway,   Williani,    Portland   Place,    North 

Qapbam  Road 

Kntpe,  Francis,  23,  Charlotte  Street,  Bedford 

Square;  Worcester;  and  Cheltenham 
Kays,  John  Henry,  1 1,  Graham  Street,  Eaton 

Square ;  and  Sloane  Terrace     . 


Edmund  Dade  Conyers,  Great  Driffield 
Silas  Saul,  Carlisle 


Edmund  Norton,  Lowestoft 
Already  admitted  in  C.  P.,  Lancaster 

Isaac  Gilbcrtson,  Bala 
Samuel  Edwards,  Denbigh 

John  J,  J.  Sudlow,  Chancery  Lane 

John  Williams  Knipo,  Worcester 

Francis  Herbert,  Staple  Inn 
John  Watson,  jun.,  Lincoln's  Inn  Fields 
John  Watson,  sen..  Wood  Street 


Messrs.  Carnell  and  Gorham,  Tonbridge 


Kipping,  Thomas,  27,  Alfred  Street,  Bedford 

Square;  and  Tonbridge 
Layton,Jobn,  I,  Great  Bride  Street,  Liverpool 

Uoad Henry  Edwards,  Ely  Pluce 

Ix>uch,  John,  jun.,   1*2,  Featherstone  Build-     John  Samuel  Warren,  Langport,  Eastover 

ings ;  Langport,  Eastover  .       John  S.  Gregory,  Bedford  Row 

Lumb,  James,  12,  Featherstone  Buildings; 

Whitehaven  ;  and  'J'avistock  Place    .        .   William  Lumb,  jun.,  Whitehaven 
Lambert,  Alfred,  13,  Upper  Stamford  Street, 

Blackfriars John  Iliffe»  Bedford  Bow 

Lea,  John  Wildman  lliomas,  1,  Arthur  Street, 

Gray's  Inn    Road;   and  Areley  Kings, 

Wribbenhall    .        ...  .  Edwatd  Richmond  Nicholas,  WribbenhaU 

Lowrey,  Frederic ,  23,  Weston  Place,  Pancras     John  Lowrev,  North  Shields  (deceased) 

Road H.  Aug.  it  Medma,  Thavie's  Inn 

Lucas,  William,  High  Street,  in  Wem     •        .  Jonathan  Nickson,  Wem 

('  Samuel  WaluMky,  Wem 

Lamb,  inTiUiam  Frederick,  1,  Garden  Pkce, 

Lincoln's  Inn  Fields;  and  Bristol    .    .    .  Robert  Osborne,  Bristol 
Lake,  Geoige,  Mortimer  Bond,  De  Beauvoir 

Town      .  •        .  .  John.  Lake,  Lineoln's  Lra 

Levy,  Henry,  7,  Amndel  StrotI,  Strand  .        •  John  Lewis,  Arundel  Street 
Lero,  James  Price,  21,  Liverpool  St.,  King*s 

Cron;  Hertford;  and  CovcnCry  Street    •  Philip  Longmore,  Hertford 
Milward,  George,    13,   Half  Mooo   Street, 

PiccadiUv Geo.  Fred.  Prince  Sutton,  Basinghall  Street 

Megmson,   Bobeit  Graham,   Newctstie^on- 

Tyne ;  and  York Jamea  Rnssell,  York 


Mylne^  Everard,  New  River  Head 


Jaires  Terrell.  Exeter 

Henry  B.  Wedlake,  King's  Beneb  Walk 
Joseph  Moore,  Lincoln 


Moore,  WiUiam  George,  43,  Lotbbury     . 
Mncfia,   Edward,    6,   Southampfon    S^rrct, 

Momington  Crescent;  Hereford;  Wel- 
lington Street;  andHampstead        » 
MoKneux,  Joseph,  Cordwainers'  Hidl     » 
Medland,  William,  jun.»  31,  Soncy  Street, 

Stnmd;  and  Saiters'  Hall 
Norman,  George  Lem,  Yeonl ;  and  $,  Wig*- 

more  Street     ..... 
Nickon,  John  Janfea;  16,  ElyPlaeei  Hnlbom 
Old,  Jnluk  Cbailae,  2,  Cnmberiand  Terrace, 

Regent's  Park         ... 
Owra,  Thomas,  21,  New  Ormond  Street; 

and  10,  Angel  Street,  Islington 
Parkin,  Henry  Thornton,  IS,  Addle  Street, 

W^ood  Street,  CKeapside ;  Streatham  Hill; 

and  DeffOQshife  Square    • 
P^rr,  William.  17,  Portugal  Street,  Lincoln's 

Inn ;  and  Pode  »        •       •;     '  «   Richard  Weston  Pari^  Poole 

Pike,  F.  Christopher  Vernon,  9,  Canonbnry 

Terrace,  JaKngton    .        •        .       4'     'vPrancia  William  Pike^  Bedford  Row 


John  Cleave,  Hereford 
George  PhUcox  HilT,  Brighton 

Thomas  Swbrder,  Hertford 

Messrs.  Newman  and  Lyon,  Vcovil 
Hobeit  Soutfaee^'Ely  Plaoe 

John  Ord,  York 

Edward  Griffith  Powell,  Carnarvon 

.  Thomas  Leigh,  George  Street,  Mansmn  Ilsuse 
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Pincbm,  John,  jun ,  Winslejr,  Wilts 

Poole»  William  Thatchell  Henry,  63,  Lincoln's 
Inn  Fields;  Stoke-under- H amdon ;  10, 
Gray's  Inn  Place;  and  Featlierstone 
Buildings 

Poole,  William  Thearsby,  7,  Featlicrstone 
Buildings;  Carnarvon;  Angel  Terrace; 
and  New  Ormond  Street 

Pratt,  John  Forster,  7,  Arthur  Street,  Gray*s 
Inn  Road ;  and  Berwick-upon-Tweed 

Pollard,  George  Octavius,  35,  Dorset  Street, 
Portman  Square 

Payne,  John,  66,  Judd  Street;  Tavistock 
Place ;  and  Nottingham   .        .         .         . 

Roscoe,  William,  4,  Holford  Street.  Clerken- 
well;  Nether  Knutsford;  Lower  Cal- 
thorpe  Street;  Beaumaris;  andMyddleton 
Square 

Rowlands,  John,  27,  Alfred  Place,  Bedford 
Square ;  and  Chester       .        .        .        . 

Roche,  Charles  Bennett,  Daventry 

Redmayne,  Thomas,  jun.,  Gigggleswick 


WiUiam  Stone,  Bradford 


John  Slade,  Yeovil 
John  Sherwood,  King's  Bench  Walk 

« 
Richard  Anthony  Poole,  Carnarvon 
William  Lowe,  Tanfield  Court,  Temple 

Robert  Weddell,  Berwick-upon-Tweed 
Messrs.  Powell,  Broderip,  and  Wilde,   New 

Square,  Lincoln's  Inn 
Edwin  Edtiison,  Leeds 

George  Rawson,  Nottingham 


Thomas  Roscoe,  Nether  Knutsford 

John  F.  Maddock,  Chester 
Thomas  Corbet  Roche,  Daventry 
Joseph  Newton,  Fumival's  Inn 
J.  Champley  Rutter,  Ely  Place 


Robinson,  WilUam,  1,  Frederick  Street,  Gray's 

Inn  Road ;   Richmond ;    Charter  House 

Square    ••••••• 

Radcliffe,  William,  Tranmere;   and  Burton 

Crescent 

Rowcliffe,' Edward  Lee,  7,  New  Ormond  St. ; 

and  Milroan  Street  .... 

Roose,  Francis,  33,  Upper  Montague  Street, 

Montaf  ue  Square John  Ilderton  Bum,  South  Square,  Gray's  Inn 

Reynolds,  Henry,  Wellington  Road,  Hands- 


Henry  Allison,  Richmond 
Thomas  Toulmin,  Liverpool 
Charles  Rowcliffe,  Stogumber 


worth ;  and  Stafford 

Stanton,  Thomas  Knighi;  Dorchester;  3, Cam- 
bridge Street,  Hvde  Park  Square ;  76, 
York  Road,  Lamoeth       .        .        .        . 

Smallwood,  John,  37,  Lower  Park  Street,  Is- 
lington ;  and  Birmingliam        •        •        • 

Sparrow,  John  Wm.,  70,  Upper  Seymour  St.  . 

Stevens,  John  Robert,  65,  Moorgate  Street; 
and  Wanvick  Villas,  Maida  Hill 

Spurr,  James  Frederick,  28,  Everett  Street, 
Russell  Square ;  and  Gainsburgh     . 

Sansom,  Samuel,  66,  Judd  Street ;  and  Powis 
Plkce 

Salmon,  John,  28,  Tavistock  Place,  Tavistock 
Square;  Newcastle-upon-Tyne 

Selby,  Francis  Thomas,  Spalding    •        • 

Smith,  Charles  Joseph ;  5,  Willow  Terrace, 


Islington ;  and  Guildford 


;cpn; 
Guil( 


Edward  Bower,  Birmingham 

William  Charles  I.acey,  Queen  St.,  Cheapaide 
Jos.  Edm.  Pool,  Walbrook  Buildings. 

William  Spurrier,  Birmingham 
Henry  Tiffen,  Sudburv 
Christopher  Stevens,  Havant 

Henry  Walker,  Southampton  Street 

T.  N.  Farquhar,  Sydenham 
Henry  Spurr,  Gainsburgh 

Samuel  Bellamy,  Gainsburgh 

James  Burton,  Powis  Place 
Thomas  Carr,  Newcastle-upon-Tyne 

Mark  L.  Jobling,  Newcastle-upon-Tyne 
Ashley  Ma^es,  Spalding 

William  Edwards,  Spalding 

Joseph  Hockley,  Guildford 


Sampson,  Henry  Atkins,  28,  King  Street,  City  Robert  Taylor,  Gray's  Inn  Square 

Sam.  Edw.  Donne,  New  Broad  Street 


Skipper,  George,  Hamlet  of  Thorp;,  Norwich ; 
and  Grafton  Street  •        .        .        . 

Stansfield,  John  Fish,  3,  Momington  Place, 
Hampstead  Road ;  Todmorden ;  and  Ac- 
crington 

Score,  Charles,  43,  Carey  Street      •        • 


T.  H.  Devonshire,  Austin  Friars 
John  Skipper,  Norwich 


James  Stansfield,  Eweod,  near  Todmorden 
Charles  Score,  Austin  Friars 

Thomas  Turner,  Bath 
Knowles  King,  Maidstone 

Robert  Edmeadee,  Sheemese 


Selby,    John    Caleb,    32,   Tavistock   Place, 

Tamtock  Sqpaie ;  and  Sheemess    . 
Slater,  William,  10,  Lower CAthonte  Street; 

and  Manehester James  Saunders,  Manchester 

Smith,  Robert,  18,  Baker  Street,  Clerkenwell ; 

Warwick;  and  Norfolk  Street  •        •  Samuel  William  Haynes*  Warwick 


Stoker^  John  George  Newca8tIe.up011.T7ne    .  John  Clayton,  Newcastle-upon-Tyne 
To«aBen^/ameaCo^leston,Plymottt]i    .        .   William  Richard  Bishop,  Exeter 
Taylon  Jobiii  iiin.,  LcFeringtoo  Parson  Drove, 

Ely:  aind  2,  Green  Terrace,  Clerkenwell  .  Thomas  Ayliff,  Holbeach 
Turner,  Llywclyn,  21  and  11,  New  Ormond 

Street ;  and  Carnarvon    .        .  Richard  Anthony  Poole,  Carnarvon 

Tarleton,  Francis  Willingtoa,  9,  Phanix  St^     John  Willington  Tarleton,  Wcdnesbury 

Clarendoa  Square R.  H.  Tarleton,  Birmingham 

^  F.  W.  Wilson,  Sheffield 

Thomas,  Wnriam  Joseph,  4,  Canonbury  Park, 

Islihffton ;  Brecon ;  and  Herefora    ',        .   Alfred  Rendall,  Hay 
Thomas,  Dand,  Carmarthen  .        .         .   Lewis  Morris,  Carmarthen 

Tennant,  Edmund,  8,  Arthur  Street,  Gray's 

Inn  Road ;  and  Peterborough  .        .   John  Gates,  Peterborough 

Tudor,  James,  Kidderminster         .         ,        .   William  Boycott,  Kidderminster 
Witchell,  Edwin,  Stroud         ,        .         .        .   William  Thomas  Paris,  Stroud 
WTiite,  John, Jun.,  9^  GrosVenor  Place,  Cam- 

berwell  Road John  White,  Barge  Yard,  Bucklersbury 

Wittev,  Henry,  24,  Trinity  Square ;  and  Col- 

cnester Samuel  Wittey,  Colchester 

West,  Frederick,  20,  John  Street,  Pentonville ; 

Peckham ;  and  Highgate  .  .  Thomas  Lott,  Bow  Lane 

"Wilkinson,  WiUiara,  2,  Upper  Charles  Street, 

Northampton  Square ;  and  Moqieth         .   George  Brumell,  Morpeth 
Wills,  Thomas   Edward,    2,   Regent  Place, 

West,  Regent  Square ;  and  Shaftesbury    .   Thomas  Wills,  Shaftesbury 
White,  George  Graham,  31,  Charrington  St., 

Clarendon  Sq.;  St.  Austell;  and  Arthur 

Street      .        .        .     •  .        .        .        .   William  Shilson,  St.  Austell 
Whitehead,  Thoiiias  William,  14,  Elizabeth 

Terrace,  Liverpool  Road  .        .    Henry  Whitehead,  Rochdale 

Woodhouse,  Josh.  Carpenter,  53,  Frederick 

Street,  Gray's  Inn  Road ;  and  Leominster  James  Thomas  Woodhouse,  Leominster 
Wlnfred,  Will»am,  6,  Elysium  Row,  Fulham ; 

and  31,  Hart  Street,  Bloom sbury     .         .   Charles  Addis,  Great  Queen  St.  Westminster 
Withall,  WiUiam  Henry,  7,  Parliament  Street, 

Westminster John  Gregson,  Bedford  Row 

Walpole,  William  Sturman,  Norwich  Beyton     Articled,  by  the  name  of  William  Walpole,jun., 

Lodge,  near  Bury  St.  Edmund's ;   and  to  Jonas  Walpole,  North  wold,  near  Stoke 

_  Clarendon  Square Ferry,  Norfolk 

Wright,  William,  Settle  •        •        %        •        •  John  Fearenside,  Burton- in- Kendal 

John  Cowburn,  Settle 
WaDia,  George  Oakes,  13,  King  Street,  Port- 
man  Square;  and  Derby  .        .        .   William  Eaton  Mousley,  Derby 
Welstead,  Frederick,  15,  Cadogan  Terrace, 

Chelsea Julius  Gaborian  Shepherd,  Feversham 

Worthi]i|{ton,  Thomas,  6,  M^ddleton  Square ; 

and  60,  Carey  Street,  Lincoln's  Inn         •   Edward  TroUope,  Carey  Street 
Wetherfield,  George  Maaley,  5,  Union  Place, 

Qty  Road John  Thrupp,  Winchester  Buildings 

To  be  added  to  the  List  for  Trinity   Term,  1847>  pursuant  to  Judges*  Orders. 

BtMsell,  Edward  Reuben,  24,  Gerrard  Street, 

Islington ;  Winckworth  Buildings ;  East 

Road,  City  Ruad ;  and  Gloucester    .        •   Francis  Buchanan  Hoare.  66,  St  James's  St. 
Cambridge,  Jc^n,  Jan.,  Bury  St.  Edmunds      .  John  Cambridge,  Bury  St.  Edmunds 
Campbell,  William  Knight,  8,  Craig's  Court, 

Charing^  Croaa John  Wadsworth,  Nottingham 

Fearnhead,  Charks  Peter,  8,  Clifford's  Inn     .   PeCer  Feamhead,  Clifford's  Inn 
Hawthorn,  Edwin  Herbert,  Uttoseter;  and 

Cheadle Richard  Lowe,  Cheadle 

Hajrward,  Charles  Edwards,  7»  Feaftherstone     Thomas  Waters,  Winchester 

Buildings,  Maddox  Street        ...       B.  M'Leod,  Temple  . 
Lbjrd,  Alexander    Evan,    12,  John  Street,     David  Williams,  Pwllheli 

Adalphi;  Cheater;  and  Bruton  Street     •       Anthony  W.  Irwin,  Gray's  Inn 

Chariea  W.  Potts,  Chester 
Spicer,    Ralph    Xorlli*    9&  and  17,    Gica^     Ralph  Spicer,  Great  Marlow 

Onnaiid  Street        •        •        •        •'      •       G,  WaQer,  jun.,  Fmsb'nry  Circoa 
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Anal^tkai  Bigett  (^  Ca9e9 1  Homti  pf'Bqmty* 


intei^t  in  the'  Bubseqnent  accamitiatbBB  ac« 
crain^' during  the  miaorities  of  the  oUier  dul- 
dren.    Bouth  v.  Hutchinson,  8  Beav.  561. 
'See  It€nuj/iHtC99» 

.   .     ,.         ANNUITY. 

See  Foreiffn  Fkndi, 

smauBST  TO  widow. 

Support  a/  hemXf  and  efti/flf.— A  testator  be- 
qdeathed  a  house,  &c.,  to  his  wife,  for  the  nee 
of  henelf  and  his  daughter,  subject  to  the  fd- 
lowing  trust:— "That  bis  wife  aud  daughter 
should  litre  together,  and  that  his  wife  ^loidd 
take  charge  and  see  to  the  maintenance  and 
support  of  bis  daughter  during  her  minority^ 
with  the  instructions  of  H.  C."  He  also  gave 
100/.  to  his  wife,  in  addition  to  the  house,  &c., 
for  Uae  further  support  of  herself  and  hk 
daughter.  Held,  that  the  widow  took  abso* 
luU^,  subject  to  a  trdst  for  the  maintenanee 
and  support  of  the  daughter  during  her  mi* 
narity,'  and  which  did  not  cease  upon  her  mar- 
riage under  age.  Conolfy  v.  Farrell,  8  Beav. 
347. 

Case  cited  in  the  judgment : 
Dear.  430. 


ANALVTICAL  DIGEST  OF  CASES, 

RRPORTBD   IN   ALL.  THB   COURTS. 

CTotttttf  of  dtiiits. 
.  LAW  OF  tVlLLS. 
[THRjAan  is  here  ]  ursued  of  giving  a  sepaniie 
section  of  the  Digest,  comprehending  att  the 
deciisions  on  one  importaot  8ut)ject,  instead  of 
interspersing  them  generally  amongst  other 
subfecti.  The  cases  on  the  Law  of  Wills  are 
sufficiently  numerous  to  constitute  a  section  of 
themselves,  in  Uke  manner  as  we  have  arranged 
the  La\y  of  Costa,  Attorneys,  Evidence^  Arbi<r 
tration,  &c.  The  Law  of  Raihvays  and  other 
Joint  Stock  Companies  ;-rthe  Poor  Law  and 
Magistrates' Cases  ;^-and  other  im{K)rtant  heads 
of  Law  and  Practice,  may  also  be  separated 
from  the  other  decisions  of  the  Superior  Courts. 
The  points  thus  collected  will  serve  as  supple- 
ments to  the  Treatises  on  the  subjects  to  whJLch 
they  relate,  and  furnish  a  very  convenient 
compendium  both .  for  the  student  and  the- 
practitionek-.] 

AnaoLtrrB  iNTBRBvr. 

Absolute  interest  cut  down  to  ahfe  interest  A^/^/on  the  context,' that  the  children  ofher 
for  a  limited  purpose,  held  to  remam  absolute  |  ^^^^^  ^^^  ^  „^^hing. 

upon  fadure  of  that  purpose.  ^         ^  ^^^  married  daugW.  for  life,  and 

A  testator  bequeathed  his  residuary  estate  in  j^  g|,^g„rvived  her  husband  and  children,  to 
terms  which,  m  the  first  mstattce    gave  a^  ^^^^^^    .j  ^  ^er,  but  if  she  left  children,  then 


Pride  ▼.  Feoics,  < 


See  Lapsed  Bequest;  Rtsiduanf  Bequest. 

CHILDRBN. 

Second  husband. — Under  limitations  in  aw'dl 
to  a  married  woman,  her  husband  and  children. 


lute  interest  to  his  children,  but  he  directed 
half  only  of  hie  daughters'  diares  shottld  be 
transferred  to  his  daughters  at  21,  or  marriage^ 
and  the  other  settled  on  them  for  life,  with  re- 
mainder to  their  children.  There  were  gifts 
over  in  events  which  SUA  not  happen.  A 
daughter  attained.  21,  and  died  without  having 
been  married.  HeUt,  ttiat  aS  to  her  moiety  di- 
rected to  be  settled,  she .  had  an  absolute  in- 
terest, subject  to  the  rights  ofher  children,  and 
there  being  none,  her  representatives  were  en- 
titled to  that  moiety.  fVinckwortk  v.  fWii:*- 
icor/A,  8  Beav.  576. 

ACGUMt^LATtON. 

A  testator  bequeathifid  the  lesidue  to  trustees, 
for  the  maintenance  of  hk  five  children  during 
their  xtspective  minorities,  and  he  directed 
thdm  ib  acedmulafe  the  snrphai  tficQcne,  ^fbr 
the  benefit  of  tiie  residuary  legatees,  and  form 
part  of  the  residue  of  his  estate,"  and  Subject 
as  afomaid,  on  trust  to  pif,  &c.,  the  residue 
to  his  five  children,  at  25,  in  certain  sharles; 
but  their  shares  to  be  vested  at  21,  &c. ;  and 
at  that  age  they  were  entided  to  receive  all  'the 
interest  upon  what,  should  then  appear  to  be 
their  "  respective  shares.''  He  authorised  ad- 
vancements to  be  made  to  his  son  tf,  to  be  de- 
ducted out  of  their  abttntf  befbtv  any  *<  final 
division.''  One  child  Having  attained  her 
proper  age,  received  her  share  of  the  then 
flil^ilBgate  fund. ' '  Hdd,  that  she  retained  no 


to  her  husband,  Captain  W.,  for  life,  with  re- 
mainder to  her  children,  with  a  gift  over,  in  the 
event  of  her  dying  in  the  lifetime  of  her  husband 
without  leaving  children.  She  died,  leaving 
children  by  Captain  IV.,  and  by  a  second  mar- 
riage. Held,  that  the  latter  were  not  entitled 
tp  participate  in  the  fund.  Stopfwrd  v. 
Cftaworth,  8  Beav.  331.  •    / 

OUMULATIVE    I^GACIKfl. 

SafoliMi^af  ^efeff«-«Te8tator,  by  his  will* 
gave  to  his  son  20/.,  tohe paidwUkin  onemmtk 
after  his  death,  and  5001.  to  his  executors*  in 
tnnt  to  pay  50/.  to  his  eon  every  six  mooths^ 
the  first  povmentto  be  made  6  months  after  hia 
death;  ana  to  such  female  servants  who  might 
be  ki  his  service  at  hk  debease  6i.  m  pi06e  far. 
mourui9§.  Bf  m  i9odiiril  he  gave  2^000/.  to 
Bridge  BAbf,  «a  cousSderutum^  hsrfykV^ 
services,  and  directed  that  anm  to  be  paid  to 
her  within  si»  mo^bs  aftier  hie .  decease.  •  Bf  » 
subsequent-  testamentary  instrument,  wmeh 
purported  to  be  Us  last  will,  hot  which  he  left; 
uttfinished^ke  gave  I9l.l0t.tohis  son,  tobepkid" 
within^  ten  days  after  his  death  j  and  to  Bridget 
Bibbjft  tfshe  should  be  in  his  semice  at  his  de^ 
eeose,.  500t,  to  be  paid  at  ths  end  of  nine 
mamhs  after  liis  dseanss.  B.  Bibby  waa  the 
only'female  servant  who  wna  in  the  testator's 
service  at  his  decease* 

:Held,  that  tha  legactet'of  1^.  19>.  and-fiODI. 
iwere  cubstiiutioBs  for.  the  legacies  of- 401;,  5iL, 


AwilytteH  Digti  pf  Ca»$ :  C^urtt  (/  Bgmfj^ 


57 


and  3,000/.,  previoariy  given  to  the  son  and 
B.  Bibby  respectir^.  Kidd  y.  Norths  14  8hn. 
46Z. 

Cum  cited  in  ih*  judgment:  Hemninj;  v.  Ger^ 

rer,  t  Sim.  A  Stu.  3l  1  ;  1  Biigh.  N.  S.  497  ; 

Attorner-Generil  ▼•  Herlev.  4  AUdd.  S65; 

Jackfon  v.  Jeckton,  ^  Coz/35. 

DISTBIBimOM9,  8TATCTB   OF. 

Ai  what  time  persons  aUitltd*  —  Testator  di- 
rected bis  trustees  to  pay  the  dividends  of  cer- 
tain stock  to  his  wife  for  life,  and,  after  her  de- 
cease, to  transfer  the  capital  to  such  p<^rson  or 
po'^ons,  in  such  shared  and  proportions,  at 
such  times,  and  in  such  manner,  as  might  be 
expmsed  in  any  codicil  or  codicils  to  his  will ; 
and,  in  de&olt  of  such  direction  or  appointment, 
to  transfer  and  nuike  over  the  same  UAto  soch 
person  or  persons  as  would,  under  and  by 
virtue  of  the  Statutes  of  Distribution  of  In- 
testates' Estates,  have  been  entitled  to  his  per- 
sonal estate  in  case  he  had  died  intestate.  The 
testator  died  without  making  any  appointment 
bjr  eodicil,  ^Kxemf  his  wife  surviving  him.  llie 
wife  afterwards  died :  Held,  that  the  fund  be- 
long to  thoae.  who,  at.  the  testator's  death, 
and  not  to  those  who,  at  the  widow's  death, 
-would  have  been  entitled  to  his. personal  estate 
in  case  he  had  died  intestate;  consequently, 
that  the  widow  was  entitled  to  a  distributive 
share  of  the  load.  But,  aembU^  that  there  was, 
no  joint  tenancy  between  the  widow  and  the 
next  of  kin  of  the  testator  liWng  at  his  death ; 
.and,  therefore,  that  the  widow,  navingaurvived 
those  nest  of  kin;  \^aa  not  entliled  to  take  the 
whole  fond  by  siirvivonhip.  Jenkins  v.  Ooism 
2  ColL  537. 
■    Cams  cited  in  the  joil^m^nt:  CUpton  v.  Bui* 

■Mr,  10  Sim.  440  ;  Garrick  v*  l^rd  Csmden, 

14Vcs.37i. 


Ves.  168;  Dummer  V.  Pitolier.   SMvl.^K. 
tfe«;  Brodie  r.  D«rry,  «  Ves  ft  Bwi.  !«>,  152. 

KStATK  TAIL. 

Testator  devised  lands  to  his  son  A,  T.  for 
life,  and  after  the  decease  of  A,  T.,  to  his  first 
son  lawfully  issuing,  and  for  default  of  suek 
first  issue,  to  the  use  of  the  second,  third,  and 
every  other  son,  and  the  heirs  cf  kis  or  their 
bodies,  the  ^Ider  to  be  always  preferred  before 
the  younger  of  such  sons  and  heirs  of  his  body ; 
and /or  default  of  Much  issve,  then  to  the  use  of 
all  and  every  the  daughters  of  A,  T.,  and  the 
heirs  of  the  body  of  such  daughter  and 
dauffhters,  with  remainders  over. 

Held,  that  the  first  son  of  ^.  T.  took,  neither 
by  construction  nor  by  implication,  an  estate 
tail,  but  a  life  estate  only.  BamaQfe  v.  Ni^ht^ 
ingaU,  14  Sim.  450. 


KVIDKNCE. 


See  Exeetitdr, 


ELECTION. 

Heir  at  law  and  residuary  legatee, — Heritable 
ftosd.— The,  testator,  who  was  a  Scotchman 
domiciled  in  England,  devised  all  the  rest  and 
residue  of  bis  real,  personal,  and  mixed  estates 
and  effects,  whatsoever  and  wheresoever,  which 
he  might  be  seised  or  possessed  of  or  entided 
to  al  the  time  of  his  decease,  upon  trust  for  his 
children,  in  certain  shares.  One  of  the  children 
heing  the  heir  at  law  of  the  testator,  became 
entitled,  according  to  the  law  of  Scotland,  to  a 
heritable  bond  ratade  by  a  debtor  of  the  testator 
after  the  date  of  the  will,  and  given  as  a  security 
for  a  debt  which  was  owing  to  him  at  the  time 
the  wiH  wav  made :  Held,  I  st,  that  the  heir  was 
not  a  trastee  of  the  heritable  bond  for  the  ex- 
ecutors of  the  toutbr ;  itnd  secondly,  that  he 
wsa  not  bowad  to  elect  between  the  heriuble 
bond  and  Ae  benefita  to  which  he  was  entitled 
under  the  will.  Allen  v.  Anderson,  5  Hare,  1634 

Cases  eii'ed  in  the  judgmeut :  Ist  point.  J>runL* 
mood  r.  DrumiooQd,  cited  in  Urodie  r.  liiktry, 
9  Ve«.  &  BcM.  If7.  15«;  ioboslone  v,  jkki^r, 
4  Mm4d.  4t4,  n. ;  DocbeSs  of  Buccleugh  ▼. 
Heave,  4  Msdd.  4fff\  Jsrittnglmin  v.  llerben, 
4  Rust.  368.  fad  point,  OmrcbmiHi  v.  Ire-', 
l»i»d»  I  IU«i.  &  Myl.  tf30 ;  P«t«  r.  Xord 
,€  ir«s.ao9»  319;  ittdd  v.  Pnrii,43 


EXECUTOR. 

Evidence, — A  testator  appointed  A.  and  B. 
his  executors,  and  he  gave  them  all  his  }>ersonal 
estate,  "that  is  to  say,  for  you  to  pay  all  as 
follows.^'  He  then  gave  several  legacies,  and 
afterwards  said,—"  I  wish  all  this  to  be  paid 
in  six  months  after  my  death.*'  Held,  under  the 
1  W.  4,  c.  40,  that  the  executors  did  not  take 
the  unexhausted  residue  benellcially,  but  in 
trust  for  the  next  of  kin.  / 

'llxe  1  W.  4,  Ck  40,  requires,  that  the  intention 
that  the  executor  should  take  beneHcially  should 
apnear  by  the  will* 

.  Parol  evidence  is  now  inadmissible  to  show 
that  the  testator  intended  his  executors  to  take 
the  residue  beneficiaUy.  I^nfe  v.  Gaze,  8  Beav. 
472,  , 

FOftBieN   FUNDS. 

Annuiiy.— Discretion  of  Trustees,  '-The  tes- 
tator  gave  to  the  executors  and  trustees  ap« 
pointed  by  ■  his  will  so  much  of  his  personal 
estate  as  would  produce  a  certain  annuity,  upoi\ 
trust  to, select,  appropriate,  and  set  apart  tl^ 
same^in  their  uncontrolled  discretion,  a)id  pay 
thjB  i^lerest,  dividendis,  and  annual  broduce 
tliereof  for  her  life  or  widowhood ;  and  if  the 
annual  produce  of  the  personal  estate  and 
effects  so  set  apart  and  appropriated  should 
from  any  cause  be  increased  or  reduced,  his 
widow  was  to  receive  such  incre!^ised  or  reduced 
hnterest,  dividends,  and  annual  produce ;  and 
from  and  after  her  decease  or  second  marriage, 
the  testator  directed  that  the  personal  estate 
and  effects  so  appropriated  or  set  apart  fthaU 
fall  into  his  residuary  estate.  And  the  testator. 
empoa*ered  his  tru^itses,  at  their  own  discretion, 
to  permit  the  whole  or  any  part  of  his  personal 
estate  to  remain  on  the  securities  on  u'hich  the! 
same  might  happen  to  be  at  his  decease,  or 
otherwise  to  convert  and  alter  the  same  at  tlieir 
own  absolute  discretion.  The  testator'a  ^r- 
sonal  estate  was  invested  in  foreign  funds. 
The  tmsteas  did  not  exercise  their  discretion 
as  to  the  appropriation  of  the  investment  'to 
wciswer  the  bnnvitf,  hut  anbmit^tfto  aet  sa 
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the  court  should  direct :  HM,ihtLt  the  court  i 
would  not  direct  any  appropriation  of  the] 
foreign  funds  to  answer  the  annuity  to  the 
widow,  hut  would  direct  the  annuity  to  he 
nised  by  the  purchase  of  consols,  referring  it 
to  the  Master  to  inquire  what  part  of  the  exist- 
ing investments  it  would  be  proper  for  that 
pirpose  to  call  in,  having  regard  to  the  ir vest- 
ments of  other  parties  under  the  will.  Pren- 
derffost  V.  Lushingttm,  5  Hare,  171. 

HEIR  AT  LAW. 

See  Election  :  RevocatioA,  ConHtiwML 

HERITABLE    BOND. 

See  Election. 

INCOMPLETB  TESTAMENTARY    PAPKH. 

Substitution  of  legacies, — A  legacy  given  by 
an  incomplete  testamentary  paper  held  to  be  in 
substitution  for  two  legacies  of  greater  amount 
given  to  the  same  party  by  a  previous  will  and 
codicil. 

If  an  incomplete  testamentary  paper,  made 
before  the  Ist  January,  183ti,  contains  internal 
evidence  of  an  intention  to  make  an  entirely 
new  disposition,  and  for  that  purpose  to  undo 
Idl  that  nad  been  done  by  a  previous  complete 
wiU,  the  court  will  give  effect  to  the  new  dis- 
position as  far  as  it  goes,  in  substitution  for  the 
former,  but  will  treat  the  former  one  as  opera- 
tive so  far  as  no  substituted  disposition  is  pro- 
vided in  its  place.    Kidd  v.  North,  2  Phill.  9L. 
Cases  cited  in  the  judgment :  Jackson  v.  Jack- 
son»8Cox,  53;  Attorney- Geneiral  v.  Hofley^ 
4Madd.  263;    Ileming'y.  Clutterbuck,  1   BL 
N.  S.  479;  Fraser  v,  Byng.  1  lluss.  &  My. 
90. 

*'ISBUE." 

1.  Testatrix  be(}ueathed  her  personal  estate 
to  her  sisters,  or,  m  case  of  the  death  of  either 
or  any  of  them  having  issue,  then  the  share  of 
her  so  dying  to  go  to  such  child  or  children 
equally. 

All  the  testatrix's  sisters  died  in  her  lifetime, 
without  leaving  anv  child  or  children  living  at 
the  testatrix's  death,  but  one  of  them  left  two 
grandchildren  living. 

He/cf, that  the  word  "issue**  meant  "child 
or  children,"  and  consequendjr  that,  in  the 
events  that  happened,  the  testatrix's  estate  was 
tindisposed  of.    Goldie  v.  Greaves,  14  Sim.  348. 

2.  Bequest  to  testator's  brother  and  sisters, 
A;  B.,  and  C,  for  their  several  lives,  share 
and  share  alike,  and  after  the  decease  of  either 
of  them,  then,  as  to  the  share  or  shares  of  one 
Or  either  of  them  so  dying,  the  testator  be- 
queathed the  same  to  the  "  issue  of  the  body  or 
bodies  of  him,  her,  or  them  so  dying,  begotten 
by  their  present  husbands,"  share  and  share 
alike,  for  ever.  Assuming  that  A.,  JB.,  and  C. 
took  life  estates  only  in  the  fund,  the  court  was 
of  opinion  that  the  words  "  issue  of  the  body," 
&c.,  comprehended  not  only  children  out 
gcandchilaren  and  more  remote  descendants  of 
A,,  B.,  and  C.    Evans  v.  Joiies^  2  Coll.  516. 

Cases  cited  in  the  judgment:  Taylor  v.  Langferd, 
3  Ves.  118;  Walker  v.  Shore,  13  Ve8.1j», 


JOINT  T«KA^XY. 

Testator  bequeathed  his  residuary'  perMmall 
estate  to  trustees,  in  trust  to  pay  the  interest  to 
and  amongst  all  the  children  of  his  brother,  for 
their  ie«pective  lives,  and  after  their  deaths,  as 
they  should  respectively  die.  he  gave  Ac  prin- 
cipal of  their  reapec/ice  shares  to  their  respective 
children ;  and  if  any  of  his  brother's  children 
should  die  without  leaving  any  child,  he  gave 
their  shares  to  their  surviving  brothers  and 
sisters  for  life,  and  after^va^ds  to  their  respec- 
tive children,  in  the  same  manner  as  their  origi- 
nal shares  were  given.  One  child  of  the  testa- 
tor's brother  had  three  children,  one  of  whom 
was  bom  after  the  testator's  death,  and  that 
child  and  another  died  in  their  parent's  lifetime. 

Held,  thai  on  the  death  of  the  parent,  the 
surviving  child  became  entitled  to  the  whole 
share  of  which  the  parent  had  been  tenant  for 
life.     Amies  v.  Skillern,  14  Sim.  428. 

See  Per  Stirpes  j  Power  of  Appointment. 

LrAPSBD   BBaVKST. 

Devisee  or  legatee's  death.^RamiMeaiian, — 
The  testator,  by  a  will  made  bemre  the  Wflls* 
Act  (7  W.  4,  and  1  Vict,  c,  26)  came  into 
operation,  bequeathed  a  share  of  his  residiiarf 
estate  to  one  of  his  sons,  who  was  also  thev^ 
made  one  of  the  devisees  in  trust  and  execoton 
of  his  estate.  The  son  died  after  the  WiflcT 
^ct  came  into  operation,  leaving  issue;  and 
after  his  death,  the  testator  made  a  co^dl  to 
his  will,  altering  a  bequest  to  another  child,  bat 
in  other  respects  confirming  his  w91:  HeU^ 
that  the  gift  to  the  son  did  iKit  lapse,  butthtf; 
the  saire,  so  far  as  it  was  real  estate,  deeoended 
to  the  heirs-at-law  of  the  son,  and  so'far  as  it 
was  personal,  to  his  executrix,  nnder  a  wiU 
flsade  before  the  Wills'  Act  came  into  operation. 

That,  under  the  34th  section  of  the  Wills' 
Act,  the  eflfect  of  the  re-publication  of  the  will 
by  the  codicil,  was  the  same  as  if  the  testator 
at  the  date  of  the  codicd  made  a  will  in  the 
words  of  the  wilt  so  republished.  H^inier  v. 
Winter,  6  Hare,  306. 

LEGACY. 

1.  Residue, — Expense.-^ The  testator  gave 
his  real  and  personal  estate  to  his  executors, 
upon  trust,  after  conversion  and  payment  there- 
out of  his  debts,  funeral  and  testamentary  ex- 
penses, and  legacies,  to  stand  possessed  of  the 
residue,  and  divide  the  same  into  ten  equal 
parts  or  shares,  which  he  beaueathed  to  ten 
persons  named  in  his  will,  and  he  declared  that 
if  the  net  residue  of  his  property,  after  payment 
of  the  debts,  &c.,  should  exceed  10,000/.,  then 
10,000/.,  only  should  be  anplicable  to  the  said 
trusts,  (1,000/.  to  each  share);  and  in  that 
case  the  testator  gave  the  residue  of  his  said 
property  bevond  the  sum  of  10,000/,  to  his 
nepnews  ana  nieces  in  equal  shares.  The  net 
residue  after  the  payment  of  debts,  &c.,  ex- 
ceeded 10,000/.  One  of  the  10th  shares  of  the 
10,000/.  lapsed  bf-  the  death,  in  the  testator's 
life-time,  of  one  of  the  le^tees :  Held,  that  the 
lapsed  share  of  1,000/.  did  not  pass  as  residue 
to  the  nephews  and  nieces,  but  was  undisposed 
of.    Often  V.  Pertpeee,  5  Hare^  249. 
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2.  Se/-o/:  —  iMf.«- Where  a  debt  to  the 
estate  of  a  testator  may  be  set-off  by  the  exe- 
cutors, sffaintt  a  legacy  bequeathed  by  the  tes- 
tator to  Ukt  debtor,  such  debt  may  also  be  set- 
off against  a  legacy  bequeathed  by  the  testator 
to  the  wife  of  the  debtor,  subject  to  her  equity 
(if  any)  in  the  legacy.  M^Mohon  v.  BurcheU, 
5  Han,  325. 

See  Cumulative  hegadet;  'Election;  Incom- 
plete Testamentary  Paper  j  Lapsed  Legacy  j 
Misdescription  J  Specific  Legacy. 

MARSHALLING  OF  ASSETS. 

Additional  legacy  to  il.,  charged  upon  real 
and  persona]  estate ;  other  legacies  not  charged 
upon  the  real  estate ;  if  il.  exhaust  the  personal 
estate,  other  legatees  shall  hare  satisfaction  out 
of  the  real  estate  devised. — AmbLl27.  Han- 
by  V.  Fisker,  2  Coll.  512,  n. 

llISDJBSCBll>TION  OW  LBOATKB. 

1.  Testatrix. bequeathed  200/.  reduced  an- 
nuities, standing  in  her  name,  to  her  nephea*. 
That  bequest  was  copied  from  a  prior  will,  at 
the  date  of  which  she  had  200/.  reduced  an- 
nuities standing  in  her  name.  Afterwards  she 
•old  that  aam,  together  with  certain  additions 
wluch  she  had  made  to  it»  and  invested  part  of 
the  proceeds  in  25/.  long  annuities :  Held,  that 
the  inqg  anouities.  which  were  the  oqlv  stock 
that  she  was  entitled  to  at  the  date  of  ner  last 
win,  and  at  ber  death  passed  to  her  nephew. 
King  r.  Wri^t,  14  Sim.  400. 

8.  fiequeat  to  John  I^ewboU,  second  son  of 
William  SUytgiwys  Kewbolt,  vioar  of  Somer. 
ton.  The  vicar  ot  Somerton  was  William  Ro- 
bert Newbolt.  His  2nd  son  was  Hennr  Robert, 
aad  his  3rd  son,  John  Pryce :  Held,  tdat  John 
P^yce  was  entitled  to  the  legacy,  New^oU  t. 
Pryes,  14  Sim.  354. 

PABEKT  AND   CHILD. 

See  Settlement. 

PBBPBTDITT. 

Jlono/aiess'.— Testator  gave  his  freehold  and 
copyhold  estates  and  his  personal  estate  to 
certain  persons  (whom  he  appointed  his  exe- 
cators),  in  trust,  out  of  his  personal  estate 
and  by  sale  or  mortgage  of  his  freehold  and 
oopyliold  estates,  to  raise  money  sufficient  to 
pay  hii  del>ts,  funeral  expenses,  and  legacies, 
and  out  of  the  rents  and  interest  of  so  much  of 
his  real  and  personal  estate  as  should  not  be 
sold  or  disposed  of  for  those  purposes,  to  pay 
cerlMn  annuities  and  such  sums  as  his  trustees 
should  think  sufficient  for  the  maintenance  of 
his  son  Joha  and  his  children^  (if  he  should 
have  any,)  and  to  accumulate  the  residue  of  the 
rents  and  interest  during  the  life  of  John,  and 
after  John's  decease,  to  stand  seised  of  Jiis  real 
estates,  in  trust  for  John's  first  son  and  the 
heirs  of  the  body  of  such  first  son,  "  succes- 
sively as  they  should  be  in  priority  of  birth, 
and  for  the  seTcral  and  respective  heirs  of  the 
^KHfy  and  bodies  of  every  such  son,  and,  for, 
defonh  of  such  issue,"  ior  A,  for  life,  with  re- 
naioder  to  bis  sons  in  tail,  with  remainder  to 


sons  in  like  manner,  with  remainder  to  his  own 
right  heirs  for  ever;  and  he  declared  that  his 
trustees  and  executors  should  stand  possessed 
of  lus  personal  estate  after  John's  death,  in 
trust  for  such  person  and  persons,  in  the  same 
order  and  succession,  and  for  such  arid  the 
same  estates  and  interests  as  were  thereby  de- 
clared concerning  his  real  estates,  so  far  as  the 
nature  of  the  property,  the  rules  of  law  and 
e<]uity,  the  deaths  of  parties,  and  other  con- 
tingencies would  admit  of.  The  testator  died 
in  1 780 ;  his  son  John  was  his  heir-at-law  and 
customary  heir.  John  and  A.,  B.,  C.  and  D. 
died  without  issue. 

Held,  that  the  trusts  subsequent  to  the  trust 
for  the  first  son  of  John  were  not  void/for  re- 
moteness, and  tiiat  the  ultimate  trust  of  the 
personal  estate,  as  well  as  of  the  freehold  and 
cop^rhold  estates,  vested,  on  the  testalor*^  death, 
in  his  son  John,  as  his  heir-at-law  at  his  death. 
Boydell  v.  Qoligkty,  14  Sim.  327. 

See  Remoteness, 

PBR  STIRPES. 

Joint  tenants,— Substitution.— Gi(i  to  A.  fear 
life^'with  remainder  to  the  daughters  of  B., 
*'  and  their  descendants,  per  stirpes,  to-bold  to 
them,. their  heirs,  and  assigns  for  ever.'!  The 
daughters  had  children  at  the  death  of  the  tes- 
tetor  and  of  the  tenant  for  life :  Held,  ^at  the 
daughters  took  absolute  interests  and  in  joint 
tenancy,  and  that  the  issue  could  only  take  by 
substitution. 

^  The  words  per  stirpes  held  to  impart  not  only 
distribution,  but  succession  or  some  species  of 
representation.    Dick  v.  Lacy,  8  Beav.  214. 

Case  eitsd  iq  the  judgment:  Pearion  v^  Ste- 
phen, b  Bli.  sod ;  S  Dow.  Sl  CI.  3i9. 

POWBR  OP   APPOlNTMBnT. 

Joint  <eBmey.-*-A  baqvest  of  property  to  be 
at  the  disposal  of  the  testator's  wife,  for  herself 
and  chiloren,  does  not  give  the  v^dow  the 
power  of  appointment,  or  make  the  widow  ftnd 
children  tenants  in  common,  but  creates  a  joint 
tenancy.     CroekeU  v.  CrockeU,  5  Hare,  3S6. 

CsM  eited  in  the  jadgmeDt :  Raikes  v.  Wsid, 
1  Hare,  445. 


PBBGATOBY   WOBDS. 


SeeTVBsl. 


QUALIFYING    GIFT, 


^  Illustration  of  the  distinction  between  a  dhrc- 
tion  in  a  will  which  goes  to  cut  down  or  qualify  a 
prior  absolute  gift,  and  one  which  only  goes  to 
regulate  the  mode  in  which  such  gift  shall  be 
d^t  with  and  enjoyed.    Gompertz  v.  Gomptrtz, 

2  phni.  107.  ; 

BEMOTBNB8S. 

Pernetuity.r- Accumulation.—  Testator  de- 
idsed  nis  estates  in  trust  for  the  plaintiiT  for  life, 
with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainders  over :  and  directed 
that,  if  any  person  for  the  time  being  entitled 
to  the  possession  of  the  estates  should  be  under 
21,  the  trustees  should,  so  long  as  the  person 


B.  and  his  sons,  and  to  C.  and  D.,  and  their  so  entitled  should  be  under  21,  receive  the 
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'Jnafi,tititlDU^9t6fOti^:  OmHit^if'Mft^. 


renti  am!  a^/iTy  a  coinpatent  part  thereof 'for 
Ills  maihteiiahce  and  Invent  th&  sufplus  in  their 
name^  on  government  or  real  securiiy,  and  from 
time  to  time  rccehe  the  in<*ome  thereof  attd 
invent  the  same  Id  Tike  scctiiltie^,  so  that  th^ 
[kSLTX^  mi»(ht  accumulate,  and  should  stand 
possessed  of  such  eurplus  rents,  to;Tether  with 
the  accumulations  thereof,  upon  trust  to  Inrest 
the  same  from  time  to  time  in  the  purchase  of 
"real  estates,  to  be  forthtvith  settled  to  the  uses 
and  upon  the  trusts  thereby  declared  of  the  de- 
vised estates.  Held,  that  the  trust  was  vmd 
for  remoteness.  Browne  v.  Stovtffiton,  14  Sim, 
369. 
See  Perpetuity  ;  Accumulation, 

REPUBLICATION   OP   WtLU 

See  Lffp0ed  Bequest, 

RKSIDUARY  BEQUEST.  ; 

1  •  Testator  bequeathed  all  hut  personal  estate,  i 
except  the  money  laid  out  in.  eluck^  mortipiges,  I 
and  bonde,  to  A. ;  and  as  to  liis  money  in  | 
stock  and  on  mortgages  and  bonds,  he  gave 
theeameto^.  'I1ie  gift  to  B.  failed  by  an! 
event  analoKous  to  a  lapse :  Hefd,  that  the  pro- 
perty which  was  intended  to  be  gii'en  to  B. 
).assed  under  the  residuary  beque«t  U>  A.\ 
Ecant  V.  Jone^,  3  Coll.  5 Id.  ! 

CasM  cit#»il    in   the  judij^tneni  :    Cantbricige    t. 
l^ouA,  8   \'^9.VI,)ioi  l^uk9  V.  ItobinaoD,  ie> 
Mer.  3d3,  :)9«.  I 

2.  A  testator  gives  to  A.  B  the  residue  of' 
his  personal  estate,  except  certain  South  Sea 
'stock,  which  he  gives  to  C,  D.  llie  stoclc  is , 
afterwards  converted  into  money.  It  falls  into  • 
the  residue  given  to  A.  B.  Wmgfteld  r.  Nor- 
ton, 2  Coll.  520  n. 
See  Election;  Legacy, 

REVBRSIONABr   1NTBIIB8T. 

lAmitatnm  **  to  and  for  the  benefit  of  the  «- 
ecutors  and  administrators  of  q  tenant  for  life*' 
— A  sum  of  money  was  bequeathed  in  trust  for 
sereral  tenants  for  life  in  succession,  with 
remainder  to  such  person  or  ])crson8  as.  one  of 
them,  who  was .  a  married  woman,  shoukl  by 
ivill  appoint,  and  in  default  of  such  appoint- 
ment, "  to  and  for  the  benefit  of  her  executors 
or  administrators."  ITie  lady  died  without 
making  any  appointment.  Held,  that  her  per- 
sonal  representative  took  the  rm'ersionary  in- 
terest in  the  fund,  not  beneficially  nor  in  trust 
for  her  next  of  kin,  but  as  part  of  her  estate. 
Attorney-General  v.  Matkin,  2  Phill.  64. 

Oiues  cited  in  tin*  jiKlgraeiiC :  Snberion  v.  Sli^U. 

1  Ru>8.  Sl  M.  687  ;  WhUoh  r.  Miikin,  6  Sin* 

148  i  Diinii-I  V.  DiKliev.l    Phil.  I  .  Smith  v. 

DuUlwr,  9  Sim.  1«5;  Bulm^r  v.  Jar.  4  Sim. 

48s:^M.&K.  197^  Omftry  r.  Humpsfff^.  ] 

Bee*.  46. 

BBYOGAno>(,   CONDITIONAL. 

Fof/eihire.  — Heir.— Testator,  after  giving 
cerUin  benefito  to  his  liMieas  at  law,  out  oi  his 
real  esUtes,  revoked  them,  and  gave  them  over, 
in  case  she  should  dispute  his  will  or  his  com- 
pcCenry  to  make  it,  or  should  not  confirm  it 
whra  required  by  the  trainees. 


HM,  that  the  claose  of  rerocatioa  and  gifk 
over  were  valid.    Cooks  v.  Tkmer,  1 4  Sim.  4p3. 
Case  rit^diii  Iks  judgoienit:  Stspiltoii  t.Sih^I- 
teni  1  Mk.a. 

aXTTING-OFF  DSBT. 

See  Legacy. 

SSTTLBMB3CT. 

1.  Parent  and  child  — So  long  as  property  to 
\v1iich  a  married  woman  becomes  entitled  uoder 
an  intestacy  remains  in  the  failnds  of  the  ad- 
ministrator, and  she  and  her  hifsband  lUHFe 
done  nothing  to  point  out  the  mode  in'^rliich 
they  wish  the  fund  to  be  dealt  with,  theiir  child 
cannot  enforce  its  equity  to  a  Mttlemeot. 
fVinch  V.  Brutton,  14  Sim.  379. 

2.  If  a  testator  directs  his  real  estate  to  be 
settled  on  his  son,  his  heir  apparent,  for  life 
with  remainder  to  the  first  and  other  sons  of 
his  sons,  in  tail,  with  remainder  to  A.  for  Ufe^ 
with  remainder  to  his  first  and  other  sons  in 
tail,  with  rrmainders  toother  persons  and  then- 
sons  in  like  manner,  and  ultimately,  on  his  cmm 
rijkt  heirs;  and  his  personal  estate  to  be 
settled  on  the  same  {lersons,  in  the  same  order 
and  succession,  and  for  the  same  estates  and 
interest**,  so  far  as  the  natare  of  the  propettf 
and  the  rules  of  law  and  eqiiity  will  admit  of, 
the  court,  if  a  suit  is  instituted,  immediately 
after  the  testator's  death,  for  the  purpose  of 
having  a  settlement  made,  will  order  the  ulti- 
mate limitation  of  the  personal  and  real  estate 
to  be  made  to  the  person  who  is  the  testator's 
heir.    JBoyM^v,  GoUgkiiy,  14  Sin.  328. 

SPJtCLFlC    LBQACY. 

Upon  the  construction  of  a  wiU :  HeU^  that 
certain  legacies  of  stock,  and  of  moncr  on 
mortgages,  bonds,  &c.,  were  spedlic.  £9amt 
V.  Jones,  2  Coll.  51 G. 

SUBSTITUTIONAL   LBOACIBS. 

See  Cnmula/ios  Legacies;  Incomplete  Testa' 
mentary  Papers;  Per  stirpes. 

TAIL,   BSTATB. 

See  £f/afe  Tail, 

TBUST. 

1.  Precatory  words,  —  A  direction  in  a  will 
that  certain  persons  should  be  employed  m 
against  a  manager  of  testator's  estates  whea- 
ever  his  trustees  should  have  occasion  for  tbe 
services  of  a  person  in  that  capacity:  HeU,  not 
to  create  a  trust  which  such  person  eonld  en- 
force.    Finden  v.  Stephens,  8  Phill.  142. 

Csse  eit^  in  the  jwdgiaMit :  Skim  v.  I^wirlesL  5 
C.&  F.l«9. 

2.  Precatory,  —  Testator,  after  reciting  that 
he  was  desirous  of  making  a  suitable  provision 
for  his  wife,  a$  welt  a*  for  his  daughter  and 
grandchild,  in  order  to  mark  his  unbounded 
confidence  in  his  wife,  and  his  belief  that  she 
would  be  actuated  by  the  most  maternal  re- 
gard'towards  his  child,  gave  her  all  his  pfoperty, 
for  her  otcm  «se,  bens/it^and  disposal  absolui^^ 
implicitly  relying  on  her  attaehmeni  to  lis 
daughter  and  granddaughter.    He  then  directed 


ifM/yfieaMMpM  ^CM«ffk-^Si^rf»r  Com^ :  XfQr4  ChtmctUor. 


his  exeeutors  to  «i^  bik  ptopertf ,  aod  to  inrost 
tlMprocieeds  on  govcrament  or  real  Becuriu^ti, 
in  lufr^nfe's  naaie  alone,  tir  jointly'  wiih  his/ev- 
ecutore  (with  power  to  chao^e  the  aecuriika)  s 
"To  bold  the  same,  unto  my  wife /or  her  own 
ahwohUe  use,  benefit^  or  difijiosal :  And  whereas 
I  bare  bereby  manifested  abundant  prDOf  of 
entire  confidence  m  ray  aaid  dear  wife,  by  thus 
f^wnt^hU'lh^  mv^reiifn  fftmirpl  pvei:  the  nrhcile 
of  my  profi^rty,  for  her  iaole  uae  and.  benefit, 
which  abo  wiU  .dniy  appreciate  accor^ii^K^y « 
biJi(»,i&  to  doiofc,  I  nevertheless  earnestly  con- 
jftrm.  Aer«*  under  the  advice  of  my  executors,  to 
pnfeee^/^rtkwiUy.ta  mgke  amph  prQoisions^  bu 
dttd  or  MfiUffor  our  onlg  child  and  grandchild, ' 
The  will  concluded  widi  a  uo^ver  to  the  wifcy 
who  waa  eioBCutrix,  ^nd  to  the  executors,  \o  re- 
tain tb«ir  expenses  out  of. the  testator's  estate.; 
Kei<4ithat  no  trust  w^orderi^d  by. the  will,  mi 
favHRiE  of  ei^ier  the.  daugjiter  or  the  grand- 
dauffbtar.  mmshy.BriUton,  U  Sim,  379.  . 
.  Sec  Foreign  Faudi, 


"WIDOW. 


See  Beqne$t» 


REO&NT    DECISIONS  IN   THE  SUPJiU 
.        RiOaCUUU'i^. 

RKPoaTKO  ar  barbibtrrs  of  th«  skvcrax 
cotrsTS. 

f  ■ 

ftorlr  ebtncelUnr. 
ArnM^,  Ahi^ldt^  April  30,  ansd  May  B,  IMjr. 

NEW   ORDER9  (NOS;    16,  (ART.  33,)   66   AND 
-68). — OOHrpaaCTION-— ^THE^AST   OF  «E- 
VEBAI*  ANSWEHS.— O180HAR0LN.0   QRplMl 
.  Or'COUHftE,.         .    .         .;        .  .. 

The  terms  "  the  last  answer,"  and  "Jhe  last 
of  seper^.w^werfJl  u^ed  i^efpeQ^itkflif  in  the 
several  orders  of  May,  1%'ibf  numbered  16, 
{Ar(,  33,)  66  and  68,  ref^  to  the  answers 
pat  in  bjf  the  last  substantial  defendant  wh» 
has  been  sensed  Mifh  subnpsfla  to  appear  and 
answer.  Therefore  a  fJainXiff  may  obtain 
one  order  of  course  for  leave  to  amend  at 
any  time  within  ftmr  weeks  after  the  last  of 
seienaf  </  ^uck  defendants  has  put^  in  a 
♦  si0h$eat    answers    but.  -this    indulgenoe 

.  .  •  4oe«  not  extend  to  cases  where  .a.  defendant 
•Mr  mereljf  nominal,  or  has  not .  been  served 
vMstJ^peukatO'Of^^earMnd  answer*    . 

'-n  dHaohmrfBom  merkr,  or  otherwise  than  for 
irrt^iUmty,  on  onkr-tf  coarse  to  amend 

... .  aUiintdal^ike MoUg inaaauss attaekedto 
another  court,  application  must,  be.mv^e  to 
4   the  fjojrd  CkanceUor.   .  ,        ,     , 

Mr,  Ora^ier  stated  tl&t.  this  was  an  appeal 
motion  £roiB  a  decision  of  the.  Master  of  the 
Bolls.  The  ciluse  was  attached  to  the  cou^t  of 
tba  Vice-CbanceUor  Wigram,  and  the  plalntlfi' 
had^oirtmned  at  the^iolk  an  order  of  Course  to 
amend). mHfer'ibe  'New  General  Orders  of  May, 
1845,  No.  16,  Art.  33,  tvHbich  order  to  amend 
\ms  lordihip-badf  on  nrotion  refused  to  discliar,go, 
:asii'a^a'4iot%regQb(r,  a^as  be  couli^nOt 


•Ritr  into  the  meritn  of  a  cause  n9tattached  to 
bia  court.  Arnold  v.  Arnold,  33  U  0.  566. 
Tl^  p<«nt  in  the  present  co^e  involved  the  con-. 
s|ruction  of  the  words  "  jast  answer  **  and  "  the . 
last  of  several  answers,*'  (^s  used  in  the  above 
order  aod  ip.  Nqs.  66  and  68  o^  the  saqre. 
orders,  and  the  question  was,  whether  they  im- 
plied  the  last  answer  iiled  or  the  last  answer  tQ 
be  filed.  Here  there  were  several  defendant"*' 
sorae  of  whom  had  not;  apswerec^  but  more 
than  four  wee^s  had  elapiied  sii^ce  the  la^t  an- 
swer of  those  who.  had  answered  was ,  to  be 
deemed  sufbaient.  The  case  of  The  Kia^  of 
Spain  V.  Hultett,  3  Sim.  338,  decided,  that 
under  tlie  corre^ondipj;  order  of  the  oUI  pr^- 
tice  (13tb  Order  of  April,  1828,)  it  was  irregu- 
lar to  obtain  tliis  order  of  coarse  after  the  time 
bad  elapsed  as  to  all  those  defendants  wbo 
were  within  the  jurisdiction,  although  no  an- 
swer had  been  hied  by  another  alleged  to  I  e 
out  of  tb^' jtfVisdiction.  TUe  learned  Counsel 
then  referred  to  Cooke  v,  Beth<m,'\  Coop.  403'; 
Foreman  v.  Oray,  33  L.  O.  45-2  &  56s,  (called 
Freeman  w  G/ny  stt  the  iiret  reference) ;  Arnold 
v:  Arnold,  3ZL.O.  566;  and  DaJ/otr v.  Halter, 
7  Bieav.  5S6,  (31  L.  O.  tl2);  he  wasptoceed- 
ipg  with  bis  araument  when 

'  The  Lord  Chancellor  banng  remarked  that 
the  words  in  the  66th  Order  clearly  meant  the 
last  aiiswer  to  which  a  replication  might  be 
filed,  inquired  if  all  the  defendants  had  been 
served  with  subpoena  to  appear  and  answer, 
and  tba  ca^e  was  directed  to  stand  ovec  until 
the  following  seal  dstv^ 

may  ^th,  Mr.  Enerton  stated  that  some. of 
the  defendants  bad  not  been  ser^'ed,  but  all 
wbo  had  been  bad  appeared  and  answered. 

Mr.  Cooper  said,  bis  argumentwasthenatan 
end,  as  the  case  of  Cooke  y.  Eeetham,  (suprh^ 
decided  that  parties  not  sensed  were  not  within 
the  old  ok^der  upon  '^hich  tile  present  is 
fonnded.  • 

Ml*.  Hare  followed  on  the  same  side,  (Con- 
tendiiig  that  the  laat  answer  must  <nean  the  last 
answer  on  the  file,  and'thafi  as  i  each  answer 
eame  in  a  new  right  accpued  to  the  plaint^QT  to 
amend  his  bill  by  obtaining  the  order  6i  course, 
and  bemeHtionen  Sit9»ecf  Myers  v.  fVeaiherail^ 
argued  before  his  lordship  during  the  sittings 
after  last  Hilary  IVrm^  in  which  the  qu^ion 
of  applying  to.  thie  court  was  raised/ 

Mr^  Elderton,  contril»  referred  to  the  cases 
cited  above  from  theXie^«i  Obserteri  .  Ario^ef 
giS>nnd  of  objection  was,  that  the  other 'side 
were  wroligjtf  eoming  here  to  make  the  apiSriii- 
cation.  ,  If  thereiiad  been  delays,  the  defend- 
ants sKouki  have  moved  thaX  the  plaintiff 
slioukl'getin  the  outstanding  answers,  so  that 
thrbill  might  be  taken  pro  dnfesso  m  -agfainst 
such  as"  dfd  not'  i&aswfer.  ■ '  Tbte  -  bad  been  de- 
fined to  be  the  practice  by  his  lordship  in 
Mastennany:  heipin,  33  l«.  O.  353.' 

Mr.  Cooper,  in  reply,  submitted  Jb^t  ^ey 
were  right  m  applying  to  this  court. 


"  -This  -case  was  not  decided  by  bis.  IxHrd^hip 
«I3on  this  paint,  but  was  dismissed  »M9,auaiV 
peal  for  costs  onJy.-^RisPdjiTBH.  .. ..  ^   ^ .«-  / 
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The  Lord  Chancellor  tbou;?ht  that  it  was 
qute  right  to  make  the  application  to  this  court. 
With  respect  to  the  words  of  the  Orders,  he 
thought  that  they  were  hardly  debatable.  It 
-was  quite  clear  that  "  the  last  answer  "  could 
not  mean  the  last  answer  on  the  file.  The 
Order  never  could  intend  such  an  absurdity. 
It  must  mean  the  last  answer  to  which  replica- 
tfon  might  be  filed,  and  must  therefore  contem- 
plate a  substantial  and  not  a  nominal  defend- 
ant. The  case  of  the  The  King  of  Spain  v; 
Hullett,  {supra,)  decided,  that  the  former  order 
did  not  apply  to  defendants  out  of  the  jurisdic- 
tion. There  was  no  doubt  that  on  the  merits 
this  order  for  leave  to  amend  ought  to  be  dis- 
charged, but  the  notice  of  motion  should  be 
amended  by  leaving  out  the  words  "for  ir- 
regularity*^ 

The  order  was  afterwards  discharged  by 
consent,  without  any  fresh  notice  of  motion 
being  required  by  Mr.  Elderton. 

XUvHtf  Court. 

Sanderson  v.  Williams,    March  1 1th  and  April 
22,  1847. 

WITHDRAWAL    OF    REPLICATION— ENLARG- 
ING PUBLICATION. 

The  court  willt  under  peculiar  circumstances, 
relax  its  rule  of  not  allowing  evidence  to  be 
taken  after  publication,  ana  for  that  pur- 
pose allowed  replication,  which  had  been 
filed  before  all  the  answers  were  got  in  to  be 
withdrawn. 

This  was  a  motion  that  publication  might 
be  enlarged  without  prejudice  to  the  depositions 
of  witoesses  already  taken.  The  suit  was  a 
redemption  suit,  and  the  bill  was  filed  in  1844 
against  three  defendants,  one  of  whom  only 
was  at  the  time  of  filing  the  bill  considered  to 
be  materially  interested  in  the  questions  in  the 
cauae.  The  defendant  put  in  his  answer  in 
1845,  and  the  plaintiff,  without  getting  in  the 
answer  of  the  other  defendants,  filed  his  repli- 
cation. The  cause  had  stood  over  till  the  pre- 
sent time,  while  negotiations  were  penning 
which  had  come  to  nothing,  and  the  plaintiff  | 
was  now  desirous  of  prosecuting  the  cause 
against  all  the  defendants,  and  for  that  purpose 
of  examining  witnesses. 

Mr.  Kindersley  and  Mr.  Hare,  for  the  motion, 
8ud,  that  it  was  put  in  its  present  form  to 
avoid  the  difliculty  attendant  upon  an  applica- 
turn,  namely,  the  endangering  any  evidence 
already  taken. 

Mr.  Bloxome,  contrii,  contended,  that  the 
plaintiffs  had  made  out  no  case  to  entitle  them 
to  the  indulgence  now  asked. 

Lord  Ltmgdale  observed,  that  no  answer 
could  be  received  after  replication ;  it  would 
therefore  be  necessary  that  the  replication 
ehoold  be  withdrawn,  and  that  there  was  no- 
thing of  which  the  court  was  more  jealous  than 
allowing  fresh  evidence  to  be  taken  after  publi- 
cation; and  directed  the  cause  to  stand  over,  that 
he  might  obtain  more  explicit  information  as 
to  the  points  upon  which  it  was  desired  to  ex- 
amine witnesses. 


The  motion  was  afterwards  ranewed,  when 
it  appeared  that  the  witnesses  were  required  to 
prove  certain  deeds,  which  were  admitted  hj 
the  party  who  had  answered;  but  were  aatd 
not  to  be  forthcoming,  and  therefore  could  not 
be  proved  as  exhibits  at  the  hearing. 

Lord  Longdate,  after  stating  the  facts,  said, 
that  the  plaintiff  had  been  guilty  of  great*  ne- 
gligence, but  it  was  not  to  be  coosidered 
whether  the  refusal  of  the  motion  would  not 
occasion  greater  inconvenience  to  all  parties 
than  the  granting  it.  If  the  cause  came  on 
under  the  circumstances  now  stated,  there  most 
be  an  inquiry  whether  such  deeds  as  were  al- 
leged to  have  been  executed  were  so  executed ; 
and  that  would  occasion  fresh  delay;  bathe 
should  for  the  shortest  possible  time  for  pabU- 
cation  to  pass,  which  it  was  reasonable  to  allow 
under  the  circumstances.  Ordered  that  the 
replication  should  be  withdrawn  •— that  the 
plaintiff  should  be  at  liberty  to  file  a  new  re- 
plication, and  that  publication  should  be  en- 
larged to  the  last  day  of  Trinity  Term.  The 
costs  to  be  paid  by  the  plaintiff. 


fBixt'dmusTiav  of  ^aslnnts. 
IValsh  V.  Treoanion,    April  28th,  1847. 


PRIVILEGED     COMMUNICATIONS.  —  DEMUR- 
RER   BY   WITNESS. 

To  support  a  demurrer  to  interrogatories  ask- 
ing a  wi'ness  to  produce  certain  letters  and 
documents,  it  is  not  suficitnt  to  allege  gene* 
rally  that  they  were  received  in  a  confident 
tial  capacity  ;  enough  must  be  stated  in  the 
demurrer  to  show  that  they  were  an^- 
dential. 

This  suit  was  instituted  for  the  purposes  of 
recti^ing  a  marriage  settlement,  and  have  it  de- 
clarea  that  it  was  intended  to  comprise  a  part 
only  of  the  property  described  in  the  general 
words  of  the  deed.  This  intention  was  sup- 
posed to  be  manifested  from  certain  letters  and 
communications  which  took  place  with  a  Mr. 
Burley,  the  solicitor  to  the  aefendant  at  the 
I  time  of  the  marriage ;  which  letters  and  com- 
munications it  was  contended  formed  a  valid 
agreement,  and  that  the  alteration  afterwards 
made  in  the  descriptitm  of  the  property  in  the 
deed  was  contrary  to  the  intention  of  the 
parties.  Mr.  Burley  was  examined  as  a  witness 
by  the  plaintiff,  and  to  the  interrogatories  asking 
him  whether  there  was  not  in  his  possession  cer- 
tam  writings  and  correspondence  relating  to  the 
sud  settlement  he  put  in  a  demurrer  to  the  fol- 
lowing eflfect  :•!-*<  To  so  much  of  the  15tfa  and 
1 7th  interrogatories  as  call  upon  me  to  produce 
any  corresnondfnce  in  writing  with  reference 
to  the  settlement  I  demur,  so  far  as  regards 
any  letters  I  received  with  reference  to  the 
aforesaid  matters  from  Mary  Brereton  and 
Charlotte  Trelawney,  and  for  cause  of  de- 
murrer say  that  such  letters  do  not  refer  to  any 
particular  estates  to  be  settled  on  such  mar- 
riage, and  I  received  such  letters  in  my  charac- 
ter of  confidential  solicitor  to  those  ladies,  and 
I  therefore  submit  that  I  ought  not  to  be  called 
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OB  to  produce  the  same."  And  to  the  ioter- 
rogatoiy  asking  him  whether  there  were  not  in 
his  possession  any  books  or  papers  containing 
any  entry  relating  to  or  connected  with  the 
said  marriage  settlement,  he  put  in  a  second 
demurrer  as  follows: — "To  so  much  of  the 
29th  interrogatory  as  requires  me  to  produce 
and  identify  the  books  or  papers  containing 
any  entries  connected  with  the  settlement^  I 
demur,  and  for  cause  of  demnrrer  say,  that  the 
said  book  or  ledger  contains  particulars  of 
confideatial  matters  between  myself  and  my 
clients." 

Mr.  Stuart  and  Mr.  Beavan,  in  support  of 
the  demurrfer,  uiged  that  the  witness  in  his 
demurrer  had  clearly  embodied  the  rule  of  law 
relatti'e  to  the  privilege  of  an  attorney :  he  had 
stated  that  he  was  the  attorney ;  that  the  com- 
munications were  confidential ;  and  that  they 
related  to  the  suhiect- matter  in  dispute.  That 
was  sufficient.  How  was  it  possible  to  enter 
into  the  question  ot  wnat  was  contained  in  the 
communications?  They  cited  Parkhurst  v. 
Ijowten,  2  Swans.  19*^;  Carpmael  v.  Powis, 
1  Phill.  687 ;  and  Herring  v.  Ciob'ery,  1  Phill. 
91. 

Mr.  BetUU  and  Mr.  Willcock  cantrk. 
The  Vice-Chanetlitnr  said,  he  could  well  un- 
derstand that  if  tht;  witness  had  been  pressed ' 
on  the  question,  he  might  have  stated  things ' 
which  would  have  been  sufficient  to  show  that 
these  communications  were  confidential.    The  | 
question  ti-as,  whether  he  had  done  so  upon 
these  demurrers.  ,  He  said  that  he  received  the 
letters  in  his  character  of  confidenlial  solicitor 
to  those  ladies.     He  might  have  done  so,  but' 
he    had   failed  in  ^tatin^  sufficiently  that  thei 
letters  he  refused  to  produce  were  of  a  confi- 
dential character ;  that  fact  was  not  stated  ex- 
plicitly enough  to  make  it  the  ground  of  a  law- ' 
fnl   ohfeetion.      As  to  the   second  demurrer,' 
that  was  in  itself  quite  prenr ral.     He  did  not. 
say  that  the  entries*  contained  matters  of  con-  > 
fidential  commutiication  with  reference  to  the| 
subject  of  the  29th  interrogatory,  as  between ' 
him  and  the  ladies,  or  either  of  them ;   that  he , 
bad  not  by  his  po$»ition  of  fact  made  a  sufficient 
ground  for  protection   at   law.     His   Honour' 
therefore  overruled  the  demurrers  with  costs, 
but  without  prejudice  to  his  demurring  again. 


(  Before  the  Four  Judges.) 

Tke  Queen  v.  Nathaniel  bhipperhottom,     Easter 
Term,  1847. 

ORDER    IN    BASTARDY    UNDER    8    &    9   VICT. 
C.   10. 

A  ptrion  against  whom  an  application  is  made 
fftr  em  order  in  bastardy ^  under  the  8  4*  9 
Vict.  e.  lO,  may  appear  before  the  magis- 
trmies  bg  attorney  or  counsel. 

An  nraer  made  according  to  tke  form  given  in 
Hte  9chedmU  amtexed  to  the  act,  which  states 
tnat  the  proof  was  given  in  the  presence 
smti  hearing  of  the  attorney  appearing  on 
behalf  of  the  putative  father,  is  sufficient. 


akkough  U  was  aXUged  in  a  former  part  qf 
the  order  that  the  putative  father  appeared 
in  person. 

An  order  in  bastardy  having  been  removed 
into  this  court  by  certiorari,  a  rule  nisi  was 
obtained  for  the  purpose  of  quashing  it.  The 
order  was  made  under  the  8  &  9  Vict.  c.  1(V> 
and  followed  the  form  number  8  in  the  schedule 
annexed  to  the  act.  The  order  recited  the  birth 
of  the  bastard  child ;  that  a  summons  issued  to 
N.  Shipperbottom,  the  alleged  father  of  the 
child ;  that  the  said  A\  S,  appeared  in  piirsu- 
ance  of  the  summons ;  that  the  woman  naving 
applied  to  the  iustices  for  an  order  on  the  said 
iV.  S. ;  and  it  being  now  proved  to  us  in  the 
presence  and  hearing  of  the  attorney  attending' 
on  behalf  of  the  said  N.  S.,  that  the  said  child, 
was,  &c.  The  words  "  of  the  attorney  attend- 
ing on  behalf  of  the  said  N.  S./'  were  inserted 
to  fill  up  the  blank  left  in  the  form  given  in  the 
schedule,  and  the  objection  taken  to  the  order 
was,  that  it  did  not  appear  that  the  order  was. 
made  in  the  presence  of  the  putative  father. 

Mr.  Pashiey,  In  convictions  the  court  has 
held,  that  it  must  appear  that  the  witnesses 
were  examined  in  the  presence  of  the  prisoner, 
but  the  court  has  never  held  that  orders  are  to 
be  construed  with  the  same  degree  of  strictness. 
When  the  jurisdiction  of  the  justices  is  made 
to  appear  on  the  face  of  an  order^  the  court  will 
make  every  intendment  in  favour  of  its  validity. 

Mr.  Keane,  contrik,  contended  that  it  was  evi- 
dent from  the  form  given  in  the  schedule  that 
it  was  intended  the  putative  father  should  be 
present  when  the  order  was  made,  and  the  act 
does  not  give  him  any  power  to  appear  by  at* 
torney. 

Lord  Denman,  C.  J.  I  had  some  doubts 
upon  the  validity  of  this  order,  but  upon  refer- 
ence to  the  Forms  No.  7  &  8  in  the  schedule 
annexed  to  the  act,  I  find  from  a  note  that  the 
legislature  contemplated  the  fact  of  the  putative 
father  appearing  by  attorney  or  counsel.  This 
removes  my  difficulty,  and  I  think  the  order  a]« 
leging  that  proof  was  given  in  the  presence  and 
hearing  of  the  attorney  attending  on  behalf  of 
the  said  putative  father,  is  suflScient. 

Patteson,  J.  It  is  quite  clear  the  legislature 
intended  that  the  putative  father  might  appear 
by  attorney  or  counsel,  otherwise  I  should 
have  had  some  difficuUv,  because  it  is  stated  in 
the  early  part  of  the  oraer  that  he  attended  in 
person,  and  in  a  subsequent  part  of  the  order 
that  he  appeared  by  his  attorney. 

Wightman  and  hrle,  J.s  concurred. 

Rule  discharged. 

^VLtttdi  3Benc|i  ^tActice  Cautt. 

(Before  Mr.  Justice  Coleridge.) 

Mullins    and  another   v.    Ford,      Tuesday, 
4th  May,  1847. 

NOTICE  OP  TRIAL. — STAY  OP  PROCEBDING8. 
COUNTERMAND. 

Where  the  plaintiff's  replication  concludes  to 
the  country,  he  may  at  once  give  notice  of 
trial,  although  issue  is  not  formally  joined 
between  the  parties. 
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Wh^rt  a  ruk  nici  comtaing  a  Mtot/  of  frooeed- 
mff%i  this  only  restrains  the  forhes  from 
proceeding  Kith  the  actioH,.hmt  does  not 
preclude  them  from  couutermandimg  their 
notice  of  trial. 

Ok  a  former  dav  BramweU  obtained  a  rale 
oalling  upon  the  plaintiffB  to  fhow  cause  why 
the  notice  of  trial  herein  should  not  be  set  aside 
for  irregularity,  with  costs,  and  that  in  the 
meantime  all  further  proceedings  be  stayed. 
This  was  an  action  of  detinue,  in  which  the  de- 
fendant pleaded  "  non  detinet^^  and  two  s|iecial 
pleas,  to  which  the  plaibtiffs  replied,  joining 
issue  on  tlie  first  plea,  and  traversing  the  other 
pleas,  concluding  to  the  country.  The  defend- 
ant had  not  been  ruled  to  rejoin,  but  some 
days  after  the  delivery  of  the  replication  the 
plainUffs  served  notice  of  trial  for  the  Middle- 
sex sittings  after  the  present  Easter  Te:m. 
The  present  rule  was  obtidiied  on  the  ground 
that  the  notice  of  trial  was  irregular,  issue  not 
having  been  jmned  between  the  parties. 

T.  W,  Sanndtrs  showed  cause,  and  produced 
an  afiidaint  swearing  to  the  countermanding  of 
the  notice  of  trial  in  due  time,  and  contend^ — 
1st,  that  the  present  application  was  premature 
and  unnecessar)',  inasmuch  as  the  plaintiffs,  by 
the  rules  of  practice,  were  at  liberty  to  with- 
draw their  notice  of  trial  as  they  had  done,  and 
that  if  they  proceeded  to  trial  with  the  pleadings 
incomplete,  the  defendant  might  come  and  set 
it  aside ;  2ndly,  that  the  notice  of  trial  was  per-  I 
feclly  regular ;  the  R.  G.  H.  T.  2  W.  4,  r.  59,  | 
authorising  the  giving  of  the  notice  of  trial  at  the 
time  of  delivering  the  replication,  if  the  latter 
concludes  to  the  country,  even  though  issue  be 
not  then  joined. 

BramweU.  The  plaintiffs  have  violated  the 
present  rule,  which  stays  proceedings  by  coun- 
termanding the  notice  —  (Coferidgre,  J.— That 
merely  restrains  them  from  going  forwards  with 
the  action,  here  they  go  backwards,)  —  they 
must  bring  themselves  strictly  within  the  rule 
of  court  which  enables  them  to  give  their  no- 
tice of  trial  at  the  time  of  delivering  their  repli- 
cation; here  their  notice  was  not  delivered 
until  some  days  afterwards. 

Coleridge,  J.  The  rule  must  be  discharged. 
I  think  the  plaintiffs  were  perfectly  regular  in 
their  notice  of  trial ;  for  although  it  is  said  by 
the  terms  of  the  rule  of  court  that  the  notice  of 
trial  may  be  given  at  the  time  of  the  delivery  of 
the  replication^  the  object  is,  that  when  the 
formal  pleadings  are  at  an  end,  the  plaintiff  may 
give  his  notice  of  trial  without  delay,  and  it 
can  make  no  difference  in  principle  >\'hether  be 
gives  his  notice  at  the  same  time  as  his  replica- 
tion or  afterwards. 

Rule  discharged  with  costs. 

Court  of  %Ccb<ctD. 
Re  Pyne.    May  6,  1847. 

REMOVAL   OP   FIAT.— AFFIDAVIT. 

Ihe  affidavit  for  removal  of  a  fiat  from  one 
commissioner  to  another,  ought  to  state  that 
such  removal  will  be  for  the  benefit  <f  the 
creditors  generally. 


Mn  Cole  applied  to  remote  the  fiat  froai 
Bath  to  London,  upon  an  affidavit  stating  that 
six- sevenths  of  the  creditors  resided  at  LutoD. 
near  London,  and  had  expressed  their  wish  to 
have  the  removal. 

The  Ckirf  Jmdge  said,  he  would  make  the 
order  as  prayed,  upon  the  production  .of  an  af- 
fidavit stating  that  the  removal  of  the  fiat  would 
not  only  be  for  the  benefit  of  the  majority  of 
the  creditors,  but  for  the  benefit  of  the  creditors 
genendly. 
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eeptions. 
Motions. 

Pleas,  Demurrera,  Causes* 
Further  Dtreetioos,  and 
Eiceptions. 

Motions* 

Pleas,  Demurrers,  Causes, 
Further  Uireciions,  and 
Exceptions. 
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Petitions  in  the  General 
Paper. 
\t     Motions. 
Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions every  Saturday  at  the  sitting  of  the  court. 

NoTiCE.->Consent  Petitions  mast  be  presented, 
and  copies  lefl  witii  the  secretarvi  on  or  before  the 
Thursday  preceding  the  Saturday  on  which  it  is 
intendea  they  should  be  heard. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  lAW. 

The  Royal  Assent  has  been  given  to  the 
Inclosure  of  Commons  Bill.  The  Dills  relat- 
ing to  Gifts  for  Pious  Purposes,  and  as  to 
Agricultural  Tenants' Right,  have  been  post- 
poned. The  Taxation  of  Costs  on  Private  Bills 
requires  attention. 

THE  EDITOR'S  LETTER  BOX. 


Thb  large  space  devoted  this  week  to  the 
new  Association  of  Metropolitan  and  Provincial 
Solicitors  has  rendered  it  necessary  to  post- 
pone several  letters. 

The  suggestion  of  P.  R.  A.  shall  be  followed 
up. 

The  queries  of  A  Subscriber,  at  Haverford- 
west, shall  be  inserted. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  MAY  22,  1847. 


**  Quod  magis  td  Mofl 
P«ftinet,et  neteire  malum  est,  agitamuft." 

HORAT. 


THE  LORD  CHANCELLOR'S  BANK- 
RUPTCY  LAW  AMENDMENT  BILL 


Wb  lost  no  time  in  laying  before  our 
readers  a  brief  sketch  of  this  measure 
shortly  aAer  its  app^rance  in  print,  and  a 
recent  number  contained  a  summary  of  the 
contents  of  each  clause,  copied  from  the 
marginal  abstract,  (oii/e,  p.  20.)  In  one 
respect^  the  present  measure  undoubtedly 
begins  at  the  right  end.  It  repeals  no  less 
than  sixteen  statutes,  so  far  as  they  relate 
to  matters  in  bankruptcy,  commencing  with 
the  6  Geo.  4,  c.  16,  and  concluding  with 
the  9  &.  10  Vict.  c.  S8. 

There  might  be  some  reason  to  com- 
plain, tliat  no  attenipt  appears  to  have  been 
made  to  abridge  the  clauses  copied  from 
the  repealed  acts  which  it  is  now  proposed 
to  re-enact,  but,  if  we  understand  rightly, 
the  bill  presented  by  the  Lord  Chancellor 
is  not  put  forward  as  a  digested,  complete, 
measure  which  parliament  is  invited  to 
pass  in  its  present  shape,  but  merely  as  an 
example  of  the  manner  in  which  the  mul- 
titudinous enactments  now  in  force  n^ay 
be  reduced  into  something  like  system  and 
order,  and  some  obvious  improvements  en- 
grafted thereon.  <<^mple  time,  we  presume, 
will  be  allowed  for  the  consideration  of  the 
subject,  and  further  amendments  intro- 
daced  as  the  bill  assumes  a  more  perfect 
form,  and  the  suggestions  which  the 
manner  of  its  introduction  invites  are 
severally  entertained,  and  either  adopted 
or  rejected,  as  may  be  deemed  expedient. 

Hoarding  the  Lord  Chancellor's  bill  in 
thU  light,  any  critical  examination  of  its 
provbioDS  would  be  premature  and  scarcely 
juatifiable.    We  propose,  therefore,  in  the 

Vol.  xxxit.  No.  1,002. 


present  instance,  to  do  little  more  than 
direct  attention  to  the  more  important 
amendments  which  the  bill  suggests, 
merely  observing,  that  if  no  greater  or 
n>ore  extensive  changes  in  the  Law  of 
Bankruptcy  and  its  administration  are  con- 
templated than  those  suggested  by  this 
bill,  the  measure  can  scarcely  be  expected 
to  silence  the  complaints,  or  satisfy  tlie 
just  expectations,  of  the  public.  The  Law 
of  Bankruptcy  is  obiectionable  in  many 
respects,  but  the  total  absence  of  system 
which  prevails  in  its  administration  has 
tended,  more  than  any  defects  in  the  law 
itself,  to  render  it  inoperative  and  odious. 

Amongst  the  most  striking  changes  which 
the  new  bill  proposes  in  the  existing  law,  we 
may  notice,  in  the  first  place,  the  amendment . 
suggested  with  respect  to  a  trader  debtor's 
summons  as  the  foundation  for  a  Compul- 
sory act  of  bankruptcy.    Our  readeVs  will 
remember  that  the  summons  issued  to  a 
trader  debtor,   under  the  5  &  6  Vict.  c. 
122,  calls  upon  the  debtor  either  to  admit 
the  demand  of  the  creditor,  or  depose  that 
he  believes  he  has  a  good  defence  to  such 
.demand;*   and  if  the  debtor  is  minded^ 
I  upon  any  ground  real  or  fanciful,  to  swear 
I  he  believes  he  has  a  good  defence,  there  is 
>  an  end  of  the  matter,  the  whole  proceeding 
j  is  inoj)crative,  and  according  to  the  prac- 
I  ticc  adopted    b>  the    Commissioners  of 
I  Bankruptcy,   the  summons  is  discharged 
I  with  costs  to  be  paid  by  the  creditor.**    The 
!  provision,  which  leaves  it  altogether  to  the 
conscience  of  the  debtor  to  determine  his 
own  belief  as  id  the  existence  of  a  good 
defence,  renders  the  proceeding  in  man/ 


•  See  vol.  31,  p.  541. 

^  In  re  Feare,  Leg.  Obs*  vol.  31,  p.  466^ 
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cases  a  mere  mockery.  To  remedy  this, 
it  is  now  proposed  to  enact»^  that  the 
trader,  upon  appearance  to  tlie  summons, 
and  refusal  to  admit  the  creditor's  demand, 
may  be  required  to  satMy  tlie  court  that 
he  has  a  good  defence  to  such  demand,  and 
in  case  he  shall  fail  to  satisfy  the  court, 
the  court  may  proceed  as  in  cases  where 
the  trader  debtorneither  admits  nor  denied 
the  demand.  When  the  trader  debtor 
admits  the  demand,  or  fails  to  satisfy  the 
court  that  he  has  a  good  defence,  the  court 


maliciously,  the  Lord  Chancellor,  upon 
petition  of  the  person  against  whom  the 
fiat  was  taken  out,  may  order  satisfaction 
to  be  made  to  him  for  the  damages  sus- 
tained- We  know  not  if  it  be  intended  by 
this  profusion  to  supersede  the  right  of 
action  for  maliciously  suing  out  a  fiat  in 
bankruptcy,  but  we  cannot  help  thinking 
that,  considering  the  multitude  and  im« 
portance  of  the  Lord  Chancellor's  duties, 
the  assessment  of  damages  in  such  a  case 
might  be  advantageously  led  to  a  jury,  and 


may  require  him  to  render  an  immediate  i  greatly  doubt  if  such  a  qustion  could  be 
account  in  writing  of  his  stock  in  trade  and  !  satisfactorily  determined  upon  affidavits, 
other  goods,  and  to  enter  into  a  bond  with  I  The  clause,  in  our  humble  judgment,  might 
sureties  for  duly  carrying  on  his  trade,  and  |  be  judiciously  omitted, 
accounting  for  all  property  under  his  con- :  A  summary  power  is  given  to  arrest  the 
trol,  at  the  end  of  fourteen  days.  If  the  person,  and  also  to  seize  the  books,  goods, 
trader  debtor  does  not  render  the  account  &c.,  of  any  person  against  whom  a  fiat 
required,  or  enter  into  such  bond,  the  issues,  when  it  is  proved  to  the  satisfaction 
court  may  issue  a  warrant,  empowering  the  of  the  court  that  there  is  reasonable  ground 
person  to  whom  it  is  addressed  to  enter  for  believing  that  such  person  is  about  to 
the  debtor's  place  of  business  and  take  quit  England,  or  to  remove  or  conceal  any 
charge  of  his  goods,  and  to  continue  in  of  hit  goods  or  chattels;^  but  the  party  so 
such  charge  for  such  period  as  the  court  arrested  may  apply  for  his  discharge  forth* 
mapr  appoint  in  that  behalf.    These  pro-  with,  unless  the  petitioning  creditor  can 


visions  will  certainly  introduce  an  impor- 
tant alteration  in  the  law,  and  may  afford 
effecttve   security  against   the  fraudulent 


show  good  cause  for  his  detention.  In- 
stances occasionally  occur  in  which  the 
absence  of  any  autliority  of  this  description 


disposition  of  property  by  dishonest; affords  an  opportunity  for  the  perpetration 
traders  ;  but  the  clauses  in  which  these !  of  tlie  grossest  frauds  upon  creditors.  This 
provisions  are  embodied  will  require  mature  I  clause,  therefore,  appears  to  be  well  de- 
consideration,  for  as  at  present  framed,  al-  serving  of  attention. 


though  the  intention  is  manifest,  the  ma- 
chinery for  giving  it  effect  is  obviously  de- 
fective and  inadequate. 

The  Lord  Chancellor's  bill,  after  reciting 
the  various  acts  of  bankruptcy  created  by 
former  statutes,  enacts,  that  a  trader  not 


The  193rd  section  conuins  a  proriskn 
which  does  not  seem  to  be  necessary,  and 
is  in  some  measure  unintelligible.  It  is  in 
these  terms : — 

"  That  if  the  assignees  commence  any  action 


^•»:.«»     <.«^...:I^    ,...  lrv.««.^.,»ri:»»   a*-   „:  or  suit,  for  any  money  due  to  the  bankrupt's 
paving,   securing,  or  compounding  for  a-  '^^^^^^  (^^  ^J^  ^U^^^^  by  this  act  for 

judgment  debt  upon  which  the  plaintiff  iji^^  bankrupt  to  dispute  the  fiat  shaU  have 
might  sue  out  execution,  or  disobeying  the  elapsed,  any  defendant  in  any  such  acticm  or 
order  of  any  court  of  equity,  or  any  order  'suit  shall  be  entitled,  after  notice  given  to  tiis 
in  bankruptcy  or  lunacy,  for  payment  of  I  said  assignees,  to  pay  the  same  or  any  part 
money  on  a  peremptory  day  fixed,  after  |  thereof  into  the  court  in  which  such  action  or 
fourteen  days' notice,  shall  be  deemed  to '  ^"i*  «  brought,  and  all  proceedings  wth 
^      -  - .      .  respect  to  the  money  so  paid  mto  court  shaU 

thereupon  be  stayed,  until  the  time  aforesaid 
shall  have  elapsea,  and  if  within  that  time  the 


have  committed  an  act  of  bankruptcy. 

A  novel,  and   somewhat  9"c«^»onable,  ^^^^^  ^^^^  ^^^  ^^  „„„„„.. 

authority  is  proposed  to  be  vested  in  thejbankr7pV  sSaPnoTVave^TO^  rach 

Lord  Chancellor,  bv  the  18^rd  section  of '  action,  suit,  or  other  pit>ceediiig  as  afotvsaid, 
the  printed  bill.     If  the  petitioning  credi-  and  prosecuted  Ukb  same  with  doe  ditigeaosb 


tor's  debt  turns  out  not  to  be  really  due, 
or  there  is  any  failure  in  the  proof  that  the 
person  against  whom  the  fiat  in  bankruptcy 
issued,  committed  an  act  of  bankruptcy, 
and  was  a  trader  at  the  time  of  the  issuing 
^l^SjeMiatt,  and  it  shall  also  appear  tliat 
taken  out  frauaulently  or 


ISI  ta  19^  iadiuife. 


the  money  shall  be  paid  out  of  court  to  Iha 
oflicial  assignee,  and  that  out  of  such  monev 
such  court  may  order  such  sum,  if  any,  as  sucn 
court  thinks  fit  to  be  paid  to  such  defendant 
for  his  costs  and  expenses,  but  otherwise  shafi 
abide  the  event  of  such  action,  suit,  or  other 
proceeding  as  aforesaid,  and  upon  sncb  event 
shall  be  paid  out  of  court,  cither  to  dw  oSad 
,,,,,,        ,  ,  .        I  -' 

*  SediStt  188,  pag«  fl,  of  printed  UL 


ne  iMrdCkmtOUr'MBaakr^c^  BUL^Rmedfftrthe  Bteoverp  of  8wi^ 


anignee^  or  to  the  peraon  adjudged  bankrupt, 
aa  we  court  ahall  direct,  and  that  after  such 
payment  ao  made  into  court,  it  shall  not  be 
lawful  for  the  peraon  so  adjudged  bankrupt  to 
proceed  against  the  defendant  for  recovery  of 
the  same  money/' 

We  incline  to  think  that  there  is  some 
omission,  possibly  a  typographical  error,  in 
the  latter  part  of  the  clause.  In  its  present 
shape  it  is  difficult  even  to  guess  at  what 
is  meant  to  be  enacted. 

The  intention  of  the  following  clause  is 
sufficiently  intelligible,  but  we  question 
whether  it  is  expressed  with  sufficient 
clearness  and  certainty  to  enable  the  court 
to  give  it  practical  effect.     It  enacts — 

^'That  if  any  bankrupt,  beinff  at  the  time  in- 
solvent, ahall  (except  upon  the  marria^  of 
his  children,  or  for  some  valuable  considera- 
tion) have  conveyed,  assi|(ned,  or  transferred 
to  any  of  his  children,  or  any  other  person,  any 
heremtaments,  offices,  fees,  annuities,  leases,  or 
goods,  or  have  delivered  or  made  over  to  any 
such  person,  any  bills,  bonds,  notes,  or  other 
aecuritiea,  or  have  transferred  his  debts  to  any 
other  person,  or  into  any  other  person's  name, 
the  court  shall  have  power  to  oraer  the  same  to 
be  sold  and  disposea  of  as  aforesaid,  and  every 
such  sale  shall  be  valid  against  the  bankrupt 
and  such  children  and  persons  as  aforesaid, 
and  against  all  persons  claiming  under  him." 

If  it  be  proposed  that  the  Court  of 
Bankruptcy  shall  have  power  summarily  to 
determine  whether  any  assignment,  trans- 
fer,  or  gift,  made  by  a  person  who  after- 
wards becomes  bankrupt,  is  void  as  against 
creditors,  this  should  be  specifically  de- 
clared, and  suppose  the  property  or  secu- 
rities to  be  in  the  hands  of  the  assignee  or 
donee,  some  mode  should  be  pointed  out  by  | 
which  the  assignees  of  Uie  bankrupt  may 
obtain  possession  before  proceeding  to  a 
sale.  If  the  bankrupt's  assignee  is  com- 
pelled, in  the  first  instance,  to  try  the 
holder's  title  by  an  action  of  trover,  this 
section  will  be  in  a  great  measure  nu- 
gatory. 

The  bill,  towards  its  close,  contains  a 
series  of  clauses,  indicating  the  course  of 
procedure  to  be  adopted  when  a  trader 
^es  and  no  legal  personal  representative 
ii  constituted  within  one  month.  In  such 
case,  upon  petition,  and  after  notice  left  at 
the  last  place  of  business  or  residence  of 
the  deceased  trader,  a  fiat  may  issue,  under 
which  the  messenger  will  be  empowered 
by  warrant  to  take  charge  of  the  goods  of 
'eoeaaed  trader;  imd  if  a  legal  per- 
refyreaenlative  be  not  constituted 
wiikMi  tm9  moDths,  the  oficial  asaigaee  may 
ind  ptoeMl  at 


under  a  fiat  issued  in  the  trader*!  life. 
These  provisions  appear  to  afford  a. satis** 
factory  remedy  in  cases  in  which  the  exist- 
ing law  is  avowedly  defective. 

We  shall  only  add,  that  as  the  new  bill 
proposes  greatly  to  extend  the  authority 
exercised  by  the  commissioners  in  bank- 
ruptcy, and  to  invest  them  with  an  en- 
larged discretion,  it  is  of  the  utmost  im- 
portance that  the  court  should  be  placed 
on  a  different  footing,  and  powers  so  for* 
midable  subjected  to  an  effective  control. 

The  bill  now  under  consideration,  it  will 
be  observed,  is  wholly  irrespective  of  the 
law  relating  to  insolvents ;  but  we  under- 
stand the  Lord  Cliancellor  is  about  to  in- 
troduce a  separate  measure  on  tliat  sub- 
ject, and  that  when  this  has  been  done,  the 
Bankruptcy  Bill,  the  Insolvency  Bill,  and 
the  bill  introduced  by  Lord  Brougham,  are 
all  three  to  be  referred  to  a  select  com- 
mittee of  the  house  of  Lords. 


the 


REMEDY  FOR  THE  RECOVERY  OF 
SMALL  TENEMENTS.— COUNTY 
COURTS  ACT. 

The  doubt  we  ventured  to  express,"  as 
to  the  courts  holding  that  the  Small  Debts 
Act,  repeals  the  statute  1  &  2  Vict.  c.  74, 
under  which  justices  Jn  petty  sessions  are 
empowered  to  issue  warrants  of  possession 
in  regard  to  tenements  not  exceeding  20/. 
in  value,  has  occasioned  several  commu- 
nications from  country  correspondents,  by 
whom  the  question,  as  might  be  supposed, 
is  deemed  of  considerable  importance^ 

Since  the  subject  was  last  noticed  in  this 
publication,  our  attention  has  been  directed 
to  a  case  laid  before  Sir  Frederick  Thesiger, 
with  that  learned  gentleman's  opinion^ 
which  in  the  result  is  confirmatory  of  the 
view  already  suggested.  The  opinion  ia 
in  these  terms : — 

"  There  is  nothing  in  the  9  &  10  Vict.  e.  95, 
which  repeals  the  1  &  2  Vict,  c  74;  on  the 
contrary,  it  appears  to  me  that  there  is  that  in 
it  which  is  almost  equivalent  to  an  exception. 

"llie  plaint  is  to  be  of  personal  actions, 
which  of  course  does  no|  include  the  recovery 
of  possession  of  premises;  but  in  the  68th. 
section,  there  is  an  tepress  exception  of  actions 
of  ejectment.  Now,  the  summary  remedy 
given  by  the  1  &  2  Vict  c.  74,  is  a  hen  of  the 
proceedmgs  by  ejectment ;  and  therefore  it  ap- 
pears to  me,  Doth  negatively  aad  pontively, 
that  the  jurisdiction  of  the  justices  under  that 
act  is  not  taken  awav. 

"rREDEBfCK  THESIOBR. 

«<  ThnpU,  IZth  April,  1847/' 


•  SeeeiMe,  ^.  17^ 
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Remedy  fw  the  Reeonefy  of  SmuU  TeBemmisr^Cmuirueium  qf  Statutes. 


Agreeing  in  the  main  with  Sir  Frederick 
Theeiffe/e  construction  of  the  Small  Debts 
Acti  we  must  frankly  state,  that  it  does  not 
seem  to  be  deserving  of  all  the  weight  to 
which  it  would  fairly  be  entitled,  if  it 
clearly  appeared,  that  the  learned  gentle* 
man's  attention  had  been  expressly  di- 
rected to  the  6th  and  122od  sections  of 
the  9  &  10  Vict.  c.  95.  The  difficulty,  as 
we  have  already  had  occasion  to  observe, 
arises  chiefly  upon  the  construction  to  be 
put  upon  the  6t]i  section,  which  enacts : — 

'*  That  any  act  of  parliament  heretofore 
passed,  so  far  as  the  same  respectively  relate  to 
or  effect  the  jurisdiction  ana  practice  of  the 
courts  so  established,  or  give  jurisdiction  to 
any  court  or  to  any  commissioner  of  bank- 
ruptcy, with  respect  to  judgments  or  orders 
obtained  in  the  courts  so  established,  shidl  be 
repealed." 

Now  It  is  impossible,  as  we  submit,  to 
contend,  that  the  jurisdiction  conferred  on 
the  judges  of  the  county  courts  with  regard 
to  small  tenements  under  the  12*2nd  sec- 
tion, is  not  affected  by  the  act  1  &  2  Vict, 
c.  74,  but  the  6th  section,  according  to  our 
reading,  does  not  go  so  far  as  to  repeal  all 
acts  affecting  the  jurisdiction  of  the  New 
County  Courts,  but  only  such  acts  as  re- 
late to  or  affect  the  jurisdiction  of  the 
County  Courts,  <*  with  respect  to  judg- 
ments or  orders  obtained  in  "  those  courts. 
If  this  construction  of  the  stat.  9  &  10 
Vict.  c.  95,  be  correct,  there  is  no  reason 
why  the  justices  in  petty  sessions,  under 
the  1  &  2  Vict.  c.  74,  and  the  judges  of 
the  County  Courts  under  the  9  &  10  Vict. 
c.  95,  should  not  exercise  a  concurrent 
jurisdiction  as  regards  tenements  of  a  value 
not  exceeding  20/.  .When  the  value  of  the 
tenement  is  above  20/.  and  not  exceeding 
50/.,  the  justices  have  no  jurisdiction,  and 
the  County  Court  judges  have  an  exclusive 
jurisdiction.  By  giving  this  limited  opera- 
tion to  the  repealing  clause,  much  difficulty 
will  be  avoided. 

CONSTRUCTION  OF  STATUTES. 


PROMISSORY  NOTK  PAYAKLB  TO  THE 
MAKERS  OWN  ORDER,  HELD  TO  BE 
INVALID. 

A  DECISION  of  the  Court  of  Exchequer 
has  lately  been  reported,^  which,  if  it 
ahould  be  followed  by  the  other  courts, 
will  do  more  to  affect  the  negociability  of 
promissory  notes  than  any  case  which  has 

'  FKght  V.  Mapiean,  10  Law  J«  23  Exch. 


occurred  since  the  days  of  Lord  Chief 
Justice  Holt.  That  eminent  judge  heMj 
that  a  promissory  note  had  no  intrinaic  va- 
lidity and  that  it  only  operated  as  evidence 
of  a  debt  between  the  immediate  parties 
to  it.s  Before  his  time,  however,  promis* 
sory  notes  were  found  to  be  extremely 
convenient  instruments  for  the  purposes  or 
internal  trade,  and  the  mercantile  com^ 
munity  were  so  much  startled  by  the  de- 
cisions of  the  courts  restraining  their 
operation,  that  an  application  was  made  to 
the  legislature,  and  the  statute  3  &  4  Anne, 
c.  9,  passed,  which,  after  reciting  the  great 
advantages  that  would  be  derived  by  put* 
ting  promissory  notes  on  a  footing  with 
bills  of  exchange,  and  referring  to  the  de- 
cisions of  the  courts  already  alluded  to, 
proceeded  to  enact  :— 

"That  all  notes  in  writing  that  shall  be  made 
and  signed  by  any  person,  bodies,  &c.,  whereby 
such  person  or  body  shall  promise  to  pay  to 
any  other  person  or  body,  or  their  order,  or 
bearer,  a  sum  mentioned  m  such  note,  shall  be 
construed  to  be  bv  virtue  thereof  payable  to 
such  person  or  body  to  whom  the  same  is  made 
payable ;  and  such  note  payable  to  any  person 
or  body  shall  be  assignable  over  as  inland  biUa 
of  exchange,  according  to  the  custom  of  mer- 
chants ;  and  the  person  or  body  to  whom  such 
sum  by  such  note  is  payable  may  maintain  an 
action  for  the  same  against  the  person  who 
signed  the  same,  as  in  cases  of  inland  bills  r 
and  any  person  or  body  to  whom  such  note  is 
i  assigned  by  indorsement  thereon  majrmaintiun 
his  action  against  the  party  who  signed  the 
same,  or  against  anv  indorser  thereof,  as  in 
cases  of  inland  bills.'^ 

There  can  be  little  doubt  that  it  was  the 
intention  of  the  framers  of  this  clause  to  put 
promissory  notes  on  the  same  footing  in  all 
respects  as  bills  of  exchange.  The  case 
first  referred  to,  apart  from  other  questions, 
raises  a  doubt  whether  the  act  completely 
effectuates  the  object  of  its  framers. 

Flight  V.  Maclean  was  an  action  by  an 
indorsee  against  the  maker  of  a  promissory 
note  for  500/. ;  und  tlie  declaration,  in  de- 
scribing the  note,  alleged  that  the  defend- 
ant thereby  promised  to  pay  to  the  order 
of  defendant^  500/.,  two  months  after  date, 
and  that  the  defendant  then  indorsed  the 
same  to  the  plaintiff^  To  this  declaration 
there  was  a  demurrer,  on  the  ground  that 
a  note  payable  to  a  man's  own  order  was 
not  a  legal  instrument,  and  could  not  be 
negociated. 

In  support  of  the  demurrer  it  was  con- 
tended, that  it  was  essential  to  the  validity 


«  See  Clarke  v.  Martin,  2  Lord  Raym.  75T ; 
S.  0. 1  Salk.  1^9 ;  BaUer  v.  Crippe,  6  Mod*  29/ 
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•r  the  instrument  that  it  should  show  in 
whose  favour  it  was  made»  and  as  no  other 
person  was  mentioned  in  the  note  as  payee 
but  the  maker,  there  was  no  contract  at 
all,  and  the  instrument  was  void.^ 

The  Oowff  (consisting  of  Barons  Alder- 
MMy  Rol/ef  and  Plati,)  determined  in  favour 
of  the  demurrer,  on  the  ground  tliat  the 
instrument  was  not  a  promissory  note 
within  the  statute  of  Anne,  which  required 
sach  an  instrument  to  be  made  payable  by 
the  party  making  it  to  some  other  person, 
or  the  order  of  some  other  person,  or  to 
bearer.  Judgment  was  therefore  given  on 
this  count  of  the  declaration  for  the  de- 
fendant. 

Upon  the  authority  of  this  case,  rules 
have  subsequently  been  granted  in  other 
courts,  involving  a  similar  question,  and 
when  these  rules  come  to  be  decided,  the 
point,  no  doubt,  will  be  definitively  settled. 
Considering  the  quantity  of  paper  circulat- 
ing throughout  the  country,  under  the 
same  circumstances  as  die  note  in  question, 
it  is  of  the  utmost  importance  that  the  at* 
tention  of  the  public  and  the  profession 
should  be  directed  to  the  subject.  What- 
ever may  be  the  true  construction  of  the 
statute,  it  is  certain  that  promissory  notes  ^ 
pajrable  to  the  maker's  own  order  have  for 
some  time  been  commonly  used,  and  the 
observations  of  text  writers,^  in  reference 
to  notes  of  this  description,  have  not  tended 
to  excite  any  suspicions  as  to  their  validity. 


INCORPORATED  LAW  SOCIETY.— 
METROPOLITAN  AND  PROVIN- 
CIAL  LAW  ASSOCIATION. 

Many  of  the  objects  stated  in  the  ad- 
dress of  this  association  being  compre- 
hended within  the  plan  of  the  Incorporated 
Law  Society,  some  of  our  subscribers  have 
inquired  whether  there  has  been  any  dif- 
ference of  opinion  amongst  the  members 
of  the  profession,  many  of  whom  belong  to 
both  associations,  and  why  it  is  that  the 
Incorporated  Society  should  not  undertake 
all  the  measures  proposed  by  the  Metro- 
poliun  and  Provincial  Society  ? 

The  most  satisfactory  answer  to  these 
inquiries  will  be  found  in  the  statement 
made  by  the  Council  of  the  Incorporated 
Law  Society,  at  the  annual  general  meeting 


^  The  principal  cases  dted  were,  2>e  la  CkaU' 
meite  v.  Tke  Bank  rf  England,  9  Bam.  &  Cres. 
20a;  Smkk  v.  KendaU,  6  Term  R.  123. 

>  See  Chitty  on  BiUa,  9th  ed.  616;  Byles  on 
Bill^  3rd  ed.  p.  44. 


held  on  the  18th  instant.    The  following  is 
the  substance  of  that  statement : — 

"The  council,  in  the  latter  part  of  last  year, 
soon  after  the  passing  of  the  Small  Debts  Act, 
were  requested  to  co-operate  with  the  Pro- 
vincial Law  Societies  in  adopting  measures  for 
the  i^iprovement  of  the  profession,  and  the 
furtherance  of  its  interests,  by  establishing  a 
New  Association  composed  of  Provincial  as  well 
as  Metropolitan  Solicitors.  In  reference  to  this 
proposition,  it  may  be  proper  to  remind  the 
members  that  the  Incorporated  Law  Society 
was  instituted  under  a  deed  of  settlement,  in 
1827,  and  obtained  a  charter  in  1831  ;  that  it 
commenced  by  establishing  an  extensive  law 
library,  and  founding  courses  of  lectures  on  all 
the  great  branches  of  law  and  practice ;  that, 
in  1836,  the  judges  of  Ibe  superior  courts  dele- 
gated to  the  governing  body  of  the  society  the 
important  dut^  of  examining  all  persons  apply- 
ing to  be  admitted  on  the  roll  of  attorneys, — a 
test  of  fitness  which  prevailed  in  early  times, 
but  had  long  fallen  into  disuse.  This  duty, 
thus  confided  to  the  society,  appears  to  have 
been  well  and  faithfully  discharged,  for  in 
1843,  a  few  years  afterwards,  this  mode  of  ex- 
amination was  made  permanent  by  act  of  par- 
liament, and  the  society  was  appointed  Registrar 
of  attorneys  and  solicitors.  Shortly  after  this 
period,  a  new  charter  was  obtained,  and  the 
members  at  large  generously  surrendered  their 
individual  rights  of  property  for  the  benefit  of 
the  corporate  body. 

"Considering  the  position  of  this  society,  it  is 
no  matter  of  surprise,  therefore,  that  the  re- 
spectable and  influential  law  societies  through- 
out the  country  should  look  to  this  chartered 
institution  for  its  assistance  in  supporting  the 
just  claims  of  the  attorneys  and  sobcitors,  and 
its  co-operation  in  any  measures  for  the  further 
improvement  of  that  branch  of  the  profession* 

"  The  council  were  conseauentl]|r  invited  to 
lend  their  aid  in  forwarding  tne  objects  of  the 
proposed  association.  But  although  the  objects 
of  that  association  appeared  to  accord  with 
many  of  the  purposes  for  which  this  society 
was  founded,  yet  as  the)r  proposed  to  extend 
their  aims  to  others,  which  however  valuable 
in  themselves,  were  not  contemplated  by  the 
charter,  the  council  felt  themselves  compelled 
to  decline  the  proposal. 

"The  council,  moreover,  entertained  the 
opinion,  that  by  holding  a  course  strictly  con-* 
fined  within  the  range  of  their  chartered  powers, 
they  might  be  able  more  efiectnally  to  promote 
the  interests  of  the  association,  and  through 
them  of  the  profession.  The  council  are  grati- 
fied in  knowing  that  this  view  of  their  duty 
and  the  decision  to  which  it  led,  have  met  ynm 
the  approbation  of  members  of  the  profession 
distinguished  for  their  e^q^erience  and  sound 
judgment. 

"  In  the  meantime  the  Metropolitan  and  Pro* 
vindal  Law  Association  has  been  prosperously 
estiMahed,  and  so  far  as  this  society  can  Use- 
fuUy  and  properly  afibrd  its  co-operation,  the 
council  wiU  be  always  ready  to  assist  their  bre- 
thren incarrying  out  their  important  objects." 
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:    '^NOTICES  OF  NEW  BOOKS. 

Tke  Law  ofRaihoays  and  Uaikoay  Com- 
ponies.  Bj  William  Hodobs,  Esq., 
Barrister-at-Lavf.  Sweet,  London^  1847. 

This  is  the  last,  and  appears  to  us  the  Jbest, 
publication  on  the  highly  important  subject 
of  which  it  treats.  Without  in  the  sh'ght- 
est  degree  detracting  from  the  merits  of 
its  numerous  predecessors,  we  have  no  he- 
ntation  in  expressing  our  strong  approba- 
tion of  the  pains  successfully  bestowed 
upon  this  work.  It  appears  to  as  equally 
practical,  elaborate,  convenient,  accurate, 
and  complete ;  and  as  such,  calculated  to 
be  very  valuable  to  practitioners,  either 
before  committees  of  parliament,  or  courts 
of  law  or  equity,  and  in  the  courts  of  asses- 
sors, and  before  justices,  in  compensation 
cases.  The  numerous  ''  forms  relating  to 
compensation  cases"  are  very  carefully 
drawn  and  will  be  found  extremely  useful ; 
and  one  of  them  is  worthy  of  special  notice 
on  account  of  its  importance,  and  its  se- 
curing an  advantage  to  complainants  of 
compensation,  of  which  they  are  often  not 
aware. 


301),  given  forms  in  accordaiice  with  tfai# 
latter  secUoiu  We  are  not  aware  of  tD]p 
other  work  in  whidi  this  point  has  bceft' 
hit ;  and  in  this  and  many  otber  respeei* 
we  are  glad  to  give  a  hearty  oommenda- 
tion  to  &e  very  elaborate  and  systematic 
work  before  us. 


NEW  BILLS  IN  PARLIAMENT. 


TAXATION  OP  PARLIAMENTARY   COSTS. 

We  subimt  to  oiu*  readers  the  Bill  for 
establishing  a  Taxation  of  Costs  on  Private 
BiUs. 

It  follows  many  of  the  provisions  in  the  At- 
torneys and  Solicitors'  Act,  6  &  7  Vict.  c.  73, 
but  the  taxing  officer  to  be  appointed  undar 
the  3rd  section  should  be  an  attorney  or  so- 
licitor of  12  years  standing,  as  are  the  taxtag 
masters  in  Chancery. 

It  recites  the  6  Geo.  4,  c.  1^,  and  proposes 
to  amend  it,  and  make  more  eflfectual  provision 
for  taxing  the  costs  and  expenses  charged  by 
parliamentary  agents,  attorneys,  solicitors,  and 


others,  in  respect  of  bills  subject  to  the  pay- 

Our  readers  are  aware,  that  under  j™*"**  of  fees  '^^  parliament,  commonly  called 

the  Lands'  Clauses  Consolidation  Act,  \ private  hills,  and  incurred  in  complying  witk  the 
(stat.  8  Vict.  c.  18,  s.  38,)  the  promoters  |  ^^aac^M^  orders  of  the  House  of  Commons  rela^ 
of  a  railway  are  to  give  notice  before  sum- .  tive  to  such  bills,  and  in  preparing^  bringing  «»» 
xnoning  a  jury,  of  "  the  sum  of  money  |  and  carrying  the  same  through^  or  •»  opiNMMf 
which  they  are  ready  to  give  for  the  inter-  j  the  same  in  the  House  of  Commona. 
est  of  the  owners ;  in  lands  sought  to  be  pur- 1     ,    «       ^    e^  ^ 

diased,  and  for  damage  to  be  susUiined  by  j  J;  ^Am  Sd'afte"  ihe-passiag  of  this 
him  by  the  execution  of  the  works;"  and  L^^  „„  parliamentary  agent,  attorney,  or  so- 
under  s.  49,  the  jury  are  to  find  their  j  Hcitor,  nor  any  executor,  admmistrator,  or  as- 
verdict  separately  for  the  sum  due  in  re-  signee  of  any  parliamentary  agent,  attorney,  or 
spect  of  the  purchase  of  the  land,  and  for  |  solicitor,  shall  commence  or  maintain  any 
the  compensation  for  the  damage  sustained ,  action  or  suit  for  the  recovery  of  any  costs, 
by  severing  such  land  from  other  land  of  l  ?**"•««»» />^f?P«"»«8/°  ««P«^^**^?°7  P™«*^- 

the  owner,  or  otherwise  injuriously  afiect- hT.-*^  ^^  ^°H«»?^J?r'^^''- '^^^ 

•  .. .    1      ,   If        1 ..  .    "^    ,      J_'  '  petiUon  for  a  private  bill,  or  pnvate  bilL  or  in 


ing  such  land  ;"  and  it  is  under  this  sec- 
tion that  notices  and  warrants  are  usually 
drawn;  even  when  the  bulk  of  the  claim  is 
in  respect  of  compensation  for  damage  don.e 
independently  and  irrespective  of  the  land; 
▼iz^  for  injury  to  or  destruction  of  a  bust- 
nees  carried  on  upon  the  premises,  by  some 
person  other  than  the  owner.  Under  the 
above  clause,  it  is  very  difficult  to  say  how 
the  jury  could  entertain  the  claim :  but 
under  the  Railway  Clause  Consolidation 
Act,  (stat.  8  Vict.  c.  20,  s.  6,)  there  is  no 
question  on  the  subject.  That  section  is 
far  more  extensive  than  the  otber,  and  suf- 
ficiently extensive  in  its  terms  to  compre- 
hend any  kind  of  damage  sustained  by  any 
person  by  reason  of  the  execution  of  the 
act.    Mr.  Hodges  has,  therefore,  (pp.  298, 


petition  for  a  private  bill,  or  private 
respect  of  complying  with  the  standing  ordera 
of  the  said  house  relative  thereto,  or  in  pre- 
paring, bringing  in,  and  carrying  the  same 
through,  or  opposing  the  same  in,  the  House 
of  Commons,  until  the  expiration  of  one  month 
after  such  parlUmentary  agent,  attorney,  or 
solicitor,  or  executor,  administrator,  or  assignae 
of  such  parliamentary  agent,  attorney,  or  so- 
licitor, has  delivered  unto  the  party  to  be 
charged  therewith,  or  sent  by  post  to,  or  left 
for  him  at,  his  counting-house,  office  of  busi- 
ness, dwelling-house,  or  last  known  place  of 
abode,  a  bill  of  such  costs,  charges,  and  ex- 
penses ;  and  which  bUl  ahall  either  be  sab-> 
scribed  with  the  proper  hand  of  such  parlia- 
mentary agent,  attorney,  or  solicitor,  (or  in  the 
case  of  a  partnership,  oy  any  of  the  partners* 
either  with  his  own  name  or  with  the  name  of 
such  partnership,)  or  of  the  executor,  adminis- 
trator, or  assignee  of  such  parfiamentary  agent , 
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aitomej^,  or  solicitor,  or  be  inclosed  in  or  ac- 
compaaied  bf  a  letter'  subscribed  in  like 
manner  refenring  tosucb  ball :  Provided  always, 
Ttkat  it  eball  not  in  aHy  case  be  necessarjr^  io 
tbe  ficat  ioataace,  for  aueb  parliamentary  agent, 
attorney,  or  solicitor,  or  the  execiitor.  adminis- 
trat<v  or  assignee  of  such  parliamentary  agent, 
attorn^,  or  solicitor,  in  proving  a  compliance 
with  tins  act.  to  prove  the  contents  of  tne  bill 
delivered,  sent,  or  left  by  him ;  but  it  shall  be 
aoffident  to  prove  that  a  bill  of  costs  and  ex* 
penaes  subscribed  in  manner  aforesaid,  or  en- 
dosed  in  or  aoompanied  by  such  letter  as  afors- 
aaid.  WHS  delivered,  sent,  or  left  in  manner 
aforesaid ;  but  nevertheless,  it  shall  be  compe- 
tent for  the  other  party  to  show  that  the  bill  so 
delivered,  sent,  or  left  was  not  such  a  bill  as 
constitttted  a  bond  JUie  compliance  with  this 
act:  Provided  also.  That  it  shall  be  lawful  for 
any  judge  of  the  superior  courts  of  law  or 
equity  in  England  or  Ireland,  or  of  the  court  of 
session  in  Scotland,  to  auUioriae  a  parlia- 
mentary agent,  attorney,  or  solicitor  to  com- 
mence an  action  or  suit  for  the  recovery  of  his 
costs,  charges,  and  expenses  agaihat  the  party 
chai^eable  therewith,  although  one  month  has 
not  expired  from  the  deliverv  of  a  bill  as  flJore- 
said,  on  proof,  to  the  satis&ction  of  the  said 
judge,  that  there  is  probable  cause  for  believing 
that  such  party  is  about  to  quit  that  part  of  the 
United  Kingdom  in  which  such  judge  hath 
junediction. 

.  X  That  for  the  due  execution  of  the  several 
proviaions  of  this  act,  tJbe  Speaker  of  the  House 
of  Commons  shall,  by  warrant  under  his  hand, 
ftppcnnt  one  or  more  ofiieers,  who  shall  tax  all 
biUa  of  costs,  charges,  and  expenses  which  by 
virtue  of  this  act  shall  be  required  to  be  taxed 
by  him  or  them :  and  in  case  more  than  one 
such  officer  shall  be  so  appointed^.such  officers 
may  act  either  jointly  or  separately  in  reference 
to  any  such  taxation,  as  they  shall  think  fit. 

4.  That  for  the  purpose  of  any  such  taxation, 
the  said  taxing  officer  so  to  be  appointed  as 
a£[>resaid  may  examine  upon  oath  any  party  to 
such  taxation,  and  any  witness  who  may  be 
examined  in  relation  thereto,  and  may  receive 
affidavits,  sworn  before  him  or  before  anv 
Master  or  Master  Extraordinary  of  the  High 
Court  of  Chancery,  relative  to  such  costs, 
charges,  or  expenses ;  and  any  person  who  on 
such  examination  on  oath,  or  in  any  such  affi- 
davit, shall  wilfully  or  corruptly  give  false  evi- 
dence, shall  be  liable  to  the  penalties  of  wilful 
and  corrupt  perjury. 

5,  That  the  said  taxing  officer  shall  be  em- 
powered to  call  for  the  production  of  any  books 
or  writings  in  the  hands  of  any  party  to  such 
taxation,  relating  to  the  matters  of  such  taxa- 
tion, and  to  take  an  account  of  what  is  due  by 
or  from  either  party  in  respect  of  such  costs, 
charges,  and  expenses,  and  for  that  purpose  to 
take  an  account  of  aH  monies  paid  to  or  re- 
eeived  by  or  on  account  of  either  of  such 
partiea,  whkh  in  his  judgment  ought  to  be 
added  to.  or  eet  off  against,  the  amount  of  such 
costs,  chmr^^g  and  expenses :  provided  always. 
ThfX  nothing  herein  contained  shall  be  con- 


strued to  authorise  such  taxing  officer  to  de*- 
termine  the  amount  of  fees  which  may  have* 
been  payable  to  the  House  of  Commons  in  re- 
spect of  the  proceedings  upon  any  private  lulL  > 

6.  That  it  shall  be  lawful  for  the  said  taxing, 
officer  to  demand  and  receive  for  any  such 
taxation  such  fees  as  the  House  of  Commons 
mav  from  time  to  time  by  any  standing  order 
authorize  and  direct;  and  to  charge  the  said 
fees,  and  also  to  award  costs  of  such  taxation,, 
against  either  party  to  such  taxation,  or  in  such, 
proportion  against  each  party  as  he  may  think: 
fit ;  and  he  shall  pay  ana  apply  the  fees  so  re- 
ceived by  him  in  such  manner  as  shall  be  di-> 
rected  by  any  such  standing  order  as  aforesaid.^ 

7*  That  the  Speaker  may  from  time  to  time, 
prepare  a  list  of  such  charges  as  it  shall  appear, 
to  him  that  parliamentary  agents,  attorneys.^ 
solicitors,  and  others  may  justly  make  with  re- 
ference to  the  several  matters  comprised  in  sudi 
list ;  and  the  several  charges  therein  specified^ 
shall  be  the  utmost  charges  thenceforth  to  be 
allowed  upon  any  such  taxation  in  respect  of 
the  several  matters  therein  specified. 

8.  That  if  any  person  upon  whom  any  de* 
mand  shall  be  made  by  any  parliamentary 
agent,  attorney,  or  solicitor,  or  executor,  ad* 
ministrator,  or  assignee  of  such  parliamentary 
agent,  attorney,  or  solicitor,  or  other  person^ 
for  any  costs,  charges,  or  expenses  in  respect 
of  any  proceedings  in  the  House  of  Commons 
relating  to  any  petition  for  a  private  bill,  or 
private  bill,  or  in  respect  of  complying  with  thf 
standing  orders  of  the  said  house  relative 
thereto,  or  in  preparing,  bringing  in,  or  carry- 
ing the  same  through,  or  in  opposing  the  same 
in,  the  House  of  Commons,  or  if  any  parlia- 
mentary agent,  attorney,  or  solicitor,  or  execn& 
tor,  administrator,  or  assignee  of  such  parlia*' 
mentary  agent,  attorney,  or  solicitor,  or  other 
person  who  shall  be  aggrieved  bv  the  non-payT 
ment  of  any  costs,  charges,  ana  expenses  in*- 
curred  or  charged  by  him  in  respect  of  any 
such  proceedings  as  aforesaid,  shall  make  ap- 
plication to  the  said  taxing  officer  at  his  offics^ 
for  the  taxation  of  such  costs,  charges,  and  ex- 
penses,  the  said  taxing  officer,  on  receiving  a 
true  copy  of  the  bill  of  such  costs,  charges, 
and  expenses  which  shall  have  been  duly  d&r 
livered  as  aforesaid  to  the  party  charged  theni- 
witii,  shall  in  due  course  proceed  to  tax  an4 
settle  the  same,  and  shall  certify  the  omouiMi 
thereof ;  and  upon  every  such  taxation,  if  either 
the  parliamentary  agent,  attorney,  or  solicitoty 
or  executor,  administrator,  or  assignee  of  such 
parliamentary  agent,  attorney,  or  solicitor,  or 
other  person  by  whom  such  demand  shall  be 
made  as  aforesaid,  or  the  party  charged  with 
such  bill  of  costs,  charges,  and  expenses,  hav- 
ing due  notice,  shall  refuse  or  neglect  to  attend 
such  taxation,  the  said  taxing  officer  may  proy 
ceed  to  tax  and  settle  such  bill  and  demand 
expwrU;  and  if,  pending  such  taxation,  anj 
action  or  other  proceeding  shall  be  commenc^^ 
for  the  recovery  of  such  bill  of  costs,  charge% 
and  expenses,  the  court  or  judge  before  wbo.19 
I  the  same  shall  be  brought  shall  stay  all  pre?- 
I  ceedings  thereon,  until  toe  amount  01  such  .1^^) 
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shall  havtt  been  dulv  certified  by  the  Speaker  as 
hereinafter  provided. 

9.  That  the  said  taung  oflker  shall,  if  re- 
oviired  by  ather  party,  report  his  taxation  to 
ue  Speaker,  and  m  such  report  shall  state  the 
amount  which  he  finds  to  be  due  to  cither  party 
ftom  the  other  party  in  respect  of  snch  costs, 
charges,  and  expenses,  and  anv  payments  so  (o 
be  accounted  for  as  aforesaia,  and  including 
the  amount  of  costs  and  fees  payable  in  respect 
of  such  taxation  as  aforesaid;  and  the  said 
Speaker  shall,  upon  application  made  to  him, 
deliver  to  the  party  concerned  therein,  and  re- 
muring  the  same,  a  certificate  of  the  amount  so 
round  due,  which  certificate  shall  be  binding 
and  conclusive  on  the  parties  as  to  the  matters 
comprised  in  such  taxation,  and  as  to  the 
amount  due  thereon,  in  all  proceedings  at  law 
or  in  equity  or  otherwise ;  and  in  any  action 
or  other  proceeding  brought  for  the  recovery 
of  the  amount  so  certified  to  be  due,  such  cer- 
tificate shall  have  the  effect  of  a  warrant  of  at- 
torney to  confess  judgment ;  and  the  court  in 
which  such  action  shall  be  commenced,  or  any 
iudge  thereof,  shall,  on  production  of  such  cer- 
tificate, order  judgment  to  be  entered  up  for 
the  sum  specined  in  fuch  certificate,  in  like 
manner  as  if  the  defendant  in  any  such  action 
had  signed  a  warrant  to  confess  judgment  in 
such  action  to  that  amount :  Provided  always. 
That  if  such  defendant  shall  have  pleaded  that 
he  is  not  chargeable  with  such  costs,  charges 
and  expenses,  such  certificate  shall  be  conclu^ 
sive  only  as  to  the  amqunt  thereof  which  shall 
bejpayable  by  such  defendant  in  case  the  plain- 
tin  shall  in  such  action  recover  the  same. 

10.  That,  whenever  any  petition  for  a  private 
bill,  or  private  bill,  shall  be  promoted  or  op- 
posed as  aforesaid  in  the  House  of  Commons 
by  any  municipal  or  ecclesiastical  corporation, 
or  by  the  trustees  of  any  prc^erty  held  in  trust 
for  public  or  charitable  purposes,  or  by  any 
Other  public  body  having  no  private  or  personal 
pecuniary  profit  or  advantage  in  promoting  or 
opposing  such  petition  or  bill,  all  the  costs, 
charges  and  expenses  incmred  in  promoting  or 
opposing  the  same,  shall  be  taxed,  before  the 
same  shall  be  lawfuUv  payable  and  recoverable; 
and  no  auditor  or  ottier  officer  or  person  who 
shall  audit  the  accounts  of  any  such  corpora- 
tion, trustees  or  other  public  body  shall  allow 
Imy  of  such  costs,  charges  and  expenses  unless 
the  same  shall  have  been  taxed  and  the  amount 
thereof  duly  certified. 

^11.  That  within  six  months  after  each  ses- 
rion  of  parliament,  unless  application  shaU  have 
previously  been  made  for  the  taxation  of  such 
eosts,  charges  and  expenses  as  aforesaid,  all 
purHamenti^  agents,  attomevs  and  solicitors 
who  shall  have  been  engaged  in  promoting  or 
Opposing  any  petition  for  a  private  bill,  or  pri- 
vate bill  or  proceeding,  prior  to  or  during  such 
S^sion,  on  behalf  of  such  corporation  or  tms- 
teee  or  public  body  as  aforesaid,  shall  deposit 
Vfitik  the  said  taxing  officer,  at  his  office,  a  copy 
of  their  respective  bills  of  costs,  charges  and 
fttpeiMes  in  respect  of  the  same ;  and  such  bills 
mill  bd  tiDced  according  to  such  ndea  and  re* 


gulations  as  the  Speaker  shall  from  time  to 
time  make,  and  according  to  the  list  of  charges 
ifif  any)  which  shall  have  been  prepared  by  the 
Speaker  as  aforesaid ;  and  the  sud  taxing  ofiioer 
shall  certify  the  amount  of  such  costs,  charges 
and  expenses  which  shall  appear  to  him  to  be 
fdrly  Que  or  payable,  and  which  every  auditor 
or  other  officer  or  person  who  shall  audit  the 
accounts  of  such  corporation,  trustees  or  pub* 
lie  bodies  as  aforesaid,  may  allow  to  be  pudd: 
Provided  always,  That  the  Speaker  mav  from 
time  to  time,  on  application  being  maoe  asd 
sufficient  cause  shown  to  him,  ealaige  the  time 
for  depositing  such  bills  of  costs  as  he  shall 
think  fit. 

12.  That  a  five  or  more  eharekolders  tif  eny 
jomt'Stock  compoHjf,  or  any  shareholder  or 
shareholders  of  any  joint-stock  company  AoU- 
ing  not  Use  than  one'tentk  part  in  value  of  the 
shares  in  the  capital  thereof,  shall  make  a  de- 
mand in  writinjr  upon  the  directors  or  secretary 
thereof,  requiring  that  the  costs,  charges  and 
expenses  in  any  manner  incurred  by  such  com- 
pany in  promoting  or  opposing  any  such  pe« 
tition,  private  bill,  or  proceeding,  shall  be  taxed^ 
such  directors  or  secretary  shall  make  applica- 
tion to  the  said  taxing  officer  for  the  taxation 
thereof,  and  such  costs,  charges  and  expenaea 
shall  not  be  lawfully  payable  or  recoverable^ 
and  no  auditor,  officer  or  other  person  who 
shall  audit  the  accounts  of  such  company  shall 
allow  the  same,  unless  the  same -shall  have 
been  taxed,  and  the  amount  thereof  duly  certi* 
fied  by  the  Speaker  or  by  the  said  taxing 
officer  in  such  manner  as  the  Speaker  shall  ap- 
point ;  and  the  term  "  Joint-stock  Company  *' 
shall  be  construed  to  include  all  companies 
which  shall  be  subject  to  the  provisions  of  aa 
act  of  the  eighth  year  of  her  present  Majesty, 
intituled/' An  Act  for  tiie  Registration,  Incor* 
poration,  and  Regulation  of  Joint  Stock  Com* 
panies,"  or  which  shall  have  been  incorporated 
by  statute  or  charter,  or  which  shall  have  been 
authorised  by  statute  or  letters  patent  to  sue 
and  be  sued  in  the  name  of  some  officer  or 
person. 

13.  That  any  parliamentary  agent,  attorney, 
or  solicitor  who  shall  neglect  or  refiise  to  de* 
posit  bis  bill  of  costs,  charges,  and  expenses  as 
nereinbefore  required,  and  any  auditor,  officer, 
or  other  person  who  shall  allow  any  such  costs, 
charges,  and  expenses,  the  same  not  having 
been  taxed,  and  the  amount  thereof  duly  certi'* 
fied  as  reonired  by  this  act,  shall  be  liable  to 
forfeit  ana  pay  a  penalty  not  exceeding  501. 

14.  Meaning  of  certain  words  in  this  act. 

15.  Short  form  of  citing  the  act. 
15.  Amendment  of  act* 


GRIEVANCE  OF  ASSESSORS  OF  SMALL 
DEBT  COURTS. 

Wb  lately  inserted  a  letter  (see  p.  557>  ante) 
from  a  solicitor  who  was  tai  Assessor  of  one  ei 
the  Small  Debt  Courts,  complaining  of  his  re« 
moval  from  office  to  make  room  for  a  judge 
selected  from  the  bar.    A  similar  grievance  Ima 
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beea  tostained  by  Mr.  Geor^  Draw,  of  Ber- 
mondsey,  attorney  and  solicitor.  Mr.  Drew 
hu  petitioaed  the  House  of  Commons,  setting 

''That  in  the  year  1826  he  was  appointed  one 
of  the  chief  clerks  of  the  Soothwark  Court  of 
Bequests,  with  a  salary  of  600/.  per  annum. 

*'  That  he  continued  to  fill  such  office  until 
the  year  1845,  when  the  7  &  8  Vict.  c.  96,  was 
passed,  abolishing  imprisonment  for  debts 
under  20/.,  by  the  operation  of  which  act,  the 
business  of  the  court  became  so  diminished 
that  the  fees  were  insufficient  to  pay  the  full 
amount  of  the  petitioner's  salary,  and  he  be- 
came entitled,  under  the  provisions  of  that  act, 
to  a  yearly  compensation  fur  the  deficiency 
thereof,  and  which  he  has  since  received  from 
the  treasury. 

*'That  the  last-mentioned  act  empowered  the 
commissioners  of  courts  of  requests  to  appoint 


*'  That  the  commissioners  of  the  Southwark 
court  of  requests  having  delayed  appointing  an 
assessor  in  consequence  of  their  having  me- 
morialised the  privy  council  to  extend  their 
jurisdiction,  compkants  were  made  that  the 
suitors  of  the  court  were  sustaining  injury  by 
such  delay,  and  thereupon  a  special  meeting  of 
the  commissioners  was  held,  at  which  it  was 
unanimously  resolved  that  the  petitioner  should  | 
be  requested  to  accept  the  appointment  ofi 
assessor ;  and  the  petitioner  having  acceded  to 
such  request,  a  memorial,  signed  bjr  nearlv  one 
hundred  of  the  commissioners  (being  all  but 
u  of  the  whc^  number  who  had  qualified)  was 
presented  to  Sir  Geo.  Grey,  Baronet,  one  of  her 
Majesty's  principal  Secretaries  of  State,  and  its 
prayer  was  supported  by  the  members  for  the 
borough  of  Southwark  and  for  the  eastern  di- 
vision of  the  county,  and  also  by  the  members 
for  Greenwich  and  other  pkces,  and  her 
Majestv's  said  Secretary  of  State  having  been 
I^easea  to  confirm  such  appointment,  Tour  pe- 
titioner thereupon  resigned  not  only  nis  said 
office  of  clerk  (which  he  was  entitled  to  hold 
for  life,)  but  also  his  practice  as  an  attorney  at 
hw. 

''That  in  the  month  of  Auffust,  1846,  a  bill 
was  pending  in  parliament  for  the  better  re- 
covery of  small  debts,  in  which  provision  was 
made  that  persons  holding  the  appointment  of 
anesaon  should  be  the  first  judges  of  the  new 
oourts,  bat  such  bill  was  afterwards  alterad, 
and  the  clause  confirming  the  assesson  as  the 
first  U^ges  of  the  new  courts  was  omitted. 

''That  the  petitioner,  notwithstanding  the 
omission  of  this  dause,  was  induced  to  believe 
that  the  claims  of  the  judges  of  the  existinp; 
Oouits  to  appointments  under  the  billi  when  it 
passed  into  law,  would,  if  they  wera  properlv 
qualified,  be  considered  as  superior  to  all 
othm ;  and  he  was  confirmed  in  that  belief  by 
finding  that  although  attorneys  in  general  were 
not  qualified  to  be  appointed  judges  of  the 
new  courts,  yet  provision  was  made  for  the  ap- 
pomtment  oi  such  attorneys  who  might  have 
been  appcnnted  to  preside  in  any  court  held 
under  certain  acU|  wher^f  the  Southwark 


court  of  raquests  was  one,  and  such  ftttomeyf^ 
so  appointed,  wera  required  to  give  up  their 
practice  within  twelve  calendar  months. 

''That  the  petitioner,  since  his  appointment 
as  assessor  of  the  court,  has  sat  twice  a- week 
from  10  o'clock  in  the  morning  until  4  o'clock 
in  the  afternoon,  and  has  determined  many 
hundreds  of  cases  brought  before  him.  as  part 
of  the  ordinary  business  of  the  court,  as  well  as 
executed  the  provisions  of  the  act  respecting 
fraudulent  debtors,  by  which  a  considerable 
sum  of  money  has  been  obtained  for  crediton 
which  would  otherwise  have  been  lost. 

"That  the  petitioner  is  informed  that  since 
his  appointment  as  such  assessor,  and  until 
Christmas  last  (when  it  became  known  that  the 
act  of  the  last  session  would  be  put  into  opera* 
tion  at  an  early  period),  the  business  of  the 
court  had  considerably  increased ;  so  much  so 
as  to  make  it  probable  that  no  farther  claim 
would  be  maoe  for  the  deficiencies  in  the 
sslaries  of  the  chief  clerk  and  high  bailifi^ 
whereby  a  saving  to  the  government  would  be 
efifectea  of  more  than  800/.  per  annum. 

"  That  the  petitioner  has  reason  to  believe^ 
and  has  been  repeatedly  assured  that  the  care 
exercised  by  the  petitioner  in  deciding  the  vari- 
ous cases  brougnt  before  him  as  the  assessor* 
and  in  carryuuir  out  the  provisions  of  the  act 
respecting  fraudulent  debton,  had  given  great 
satisfaction  to  the  commissioners  and  suitors. 

"That  the  petitioner  being  informed  that  ar- 
rangements were  in  contemplation  for  forming 
the  districts  of  the  new  courts,  made  a  repre^ 
sentation  to  the  Lord  High  Chancellor  ot  his 
appointment  as  assessor,  and  of  his  having  re- 
linquished his  practice  of  an  attomejr-at-law, 
and  soliciting  his  lordship  to  appoint  him  to  be 
the  judge  of  the  court  over  which  he  was  then 
presiding  as  assessor,  but  your  petitioner  re- 
ceived no  reply,  but  afterwards  learned  that 
Mr.  Clive,  the  police  magistrate  of  the  Ham- 
mersmith and  Wandsworth  court,  had  been 
appointed  the  new  judge  by  a  letter  from  that 
genUeman  stating  such  his  appointment. 

"That  the  petitioner  immediately  thereupon 
addressed  a  letter  to  the  Lord  High  Chancellor^ 
praying  that  as  his  lordship  had  appointed  n 
judge  for  the  Southwark  district,  he  would  be 
pleased  to  appoint  the  petitioner  to  some  other 
district,  but  your  petitioner  has  received  no 
reply  to  this  application. 

"That  the  commissionere,  accompanied  by  a 
deputation  from  the  district  and  by  the  mem- 
bers for  the  boroitfh  of  Southwark,  presented 
a  memorial  to  the  Right  Honourable  the  Lord 
Chancellor  in  favour  of  the  petitioner,  and  the 
petitioner  believes  that  such  deputation  at  the 
same  time  presented  a  memorial  to  the  Lord 
High  Chancellor  from  nearly  all  the  attorneys 
practising  in  the  borough  of  Southwark,  stating* 
that  the  appointment  of  the  petitioner  aft  tm 
assessor  of  the  court  had  given  iipreat  satis£ftC4 
tion,  and  that  they  trusted  the  petitioner  would 
have  been  appointed  the  judge  under  the  nevr 
act. 

"That,  relyinff  unpUdtly  upon  the  arrange* 
ment  proposed  m  the  Small  Debts  Bill  when 
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fiyst  brou;3(ht  into  jour  honourable  bouse,  the 
petitioner  resignea  bis  office  of  clerk,  to  wbicb 
he  had  been  appointed  for  life,  and  to  which 
was  attached  a  salary  of  500/.  a-year,  and  sub- 
sequently gave  up  his  practice  as  attorney  at 
law  and  solicitor,  and  that  thn  petitioner  having 
for  a  period  of  twenty-two  years  acted  as  a 
public  officer  in  the  Southwark  court  of  re- 
uuests,  without  any  complaint  against  his  con- 
auct,  he  feels  that  his  non- appointment  to  the 
office  of  judge  will  operate  very  injuriously  to 
his  character  and  future  prospects  in  his  pro- 
fession. 

FEES  IN  COURTS  OF   LAW  AND 
EQUITY. 


The  committee  nominated  on  this  inquiry 
are,  Mr.  Watson,  Sir  James  Graham,  Mr. 
Attorney-General,  Mr.  Solicitor-General,  Sir 
Frederick  Thesiger,  Mr.  Stuart  Wortley,  Mr. 
Romilly,  Mr.  Walpole,  Mr.  Bickham  Escott, 
Mr.  Roebuck,  Mr.  Parker,  Mr.  Hume,  Sir 
John  Hanmer,  and  Mr.  Ewart.  The  committee 
are  empowered  to  send  for  persons,  papers, 
and  records ;  and  live  members  are  to  be  a 
quorom. 

UNQUALIFIED  PRACTITIONERS 
IN  THE  NEW  COUNTY  COURTS. 


be  heard»  and  we  are  quite  sure  that  if  un- 
qualified persons  are,  on  any  pretence, 
permitted,  the  utility  of  the  court  and  the 
interests  of  the  public  wall  essentially 
6ufF(^r. 

If  the  judge  should  come  to  an  unfavovr- 
able  determination,  it  will  (hen  be  the  duty 
of  the  attorneys  to  make  an  appeal  to  the 
proper  quarter,  and  we  cannot  doubt  of 
their  ultimate  success. 


Amongst  other  instances  of  complaint 
against  the  practice  and  course  of  proceed- 
ing in  the  New  County  Courts,  we  are  in- 
formed that  at  iSheffieldt  Mr.  Walker,  the 
judge  of  that  district,  at  the  instance  of  the 
mayor  and  other  inhabitants,  has  intimated 
an  opinion  in  favour  of  allowing  collectors 
of  debts  to  appear  in  support  of  claims 
sought  to  be  recovered  before  him. 

In  the  Court  Baron  the  attorneys  were 
entitled  to  practise,  but  on  the  passing  of 
the  Court  of  Requests  ^ct,  which  altered 
the  constitution  of  the  old  court,  the  at- 
torneys were  excluded.  The  suitors  not 
finding  it  convenient  to  attend  personally, 
and  being  deprived  of  professional  assist- 
ance, were  driven  to  employ  collectors  and 
accountants,  and  sometimes  sold  their 
debts  to  tliem.  Thus  sprung  up  this  class 
of  persons  assuming  to  practise  in  the 
local  court. 

But  this  can  form  no  good  ground  for 
sanctioning  in  the  New  County  Court  the 
dangerous  precedent  of  admitting  any  but 
attorneys  to  appear  and  plead.  We  trust 
that  the  learned  judge  will,  on  reflection, 
4een  it  right  to  adopt  the  practice  in  this 
respect  of  the  other  County  Courts,  and 
h<sar  only  duly  qualified  attorneys.  It  is 
manifesli^  the  intention  of  the  legislature 
ihat  barristers  and  attorneys  only  should 


ANALTflCAL  DIGEST  OF  CASES, 

RBPORTKD   IN   ALL  THB   COURTS. 

CTourtd  of  lEquttg. 

LAW  OF  PROPERTY  AND   CONVEY^ 
ANCING. 

[For  the  sake,  as  well  of  useful  classification, 
as  convenient  sub-division,  the  decisions  re- 
lating to  the  Law  of  Property  and  Conveyanc- 
ing, are  here  separated  from  the  other  cases 
recently  reported  in  2  Phill.  part  1 ;  8  Beav. 
parts  2  &  3 ;  14  Sim.  part  3  ;  2  Coll.,  part  3 ;  5 
Hare,  part  1 ;  and  33  L.  O.] 

BIDDINGS   AT   BALES. 

See  Sale;  and  Vendor  and  Purchaser,  4. 

DEBD. 

Constrwstum. — lAmtation  to  executors  and 
administrators^  fir  their  own  use  and  hen^,^~ 
Under  a  limitation  by  deed  of  a  fund,  to  "  the 
executors  or  administrators  of  the  settlor,  to 
and  for  his  and  their  own  use  and  benefit." 
Ueid,  under  the  circumstances,  that  the  fimd 
belonged  to  the  next  of  kin,  and  not  to  the  ad- 
ministrator. 

A.  B,  being  under  an  obligation  to  make  a 
settlement  on  his  wife,  by  deed  expressed  to  be 
made  in  order  to  make  such  provision^  eon- 
veyed  property  to  trustees  in  tmst  to  peraut 
him  and  his  assigns  to  receive  the  dividends,- 
"to  and  for  his  and  their  own  entire  use  aad 
benefit  during  the  joint  lives  of  himself  and  his 
wife;"  and  in  case  A.  B,  survived  his  wife, 
then  in  trust,  after  her  death,  to  assign  it  to 
him,  *'his  executors,  administrators,  and  aa> 
signs,  to  and  for  his  and  their  own  use  sod 
benefit ;"  but  if  his  wife  should  earvive  hinii 
then  to  her  for  life,  and  afterwards  to  assign  it 
"  unto  the  executors  or  administntors  of  A,  B, 
to  and  for  his  and  their  own  use  and  benefit." 
The  wife  survived.  Held,  that,  subject  to  hsr 
life  interest,  the  fund  belonged  to  the  next  of 
kin  of  A,  B.,  and  not  to  his  administrator. 
Meryan  y.  CoUett,  8  Beav.  386. 

DEPOSIT   OF  TITLE   DEEDS. 

Extent  qf  Uen.'^Interest.'- A  dtDotit  of  titk 
deeds  primd facie  creates  an  equitable  morte^^a 
upon  toe  whole  property  comprised  in  tEsok 
A  debtor  deposited  ms  title  deeds  with  a  crsdi* 
tor  until  sucu  time  as  his  account  should  not 
exceed  100/.,  at  which  time  they  were  to  be 


MalgtieiAIXffegtdfCa^^i  ii(mri9r>f!BpdffB 


Y6 


restored  to  him.  The  debtor  died  indebted 'to 
the  creditor  in  21^1, :  Heidt  that  the  creditor's 
lien  extended  to  the  whole  27  4^ 

Qutere,  whether  the  deposit  of  title  deeds, 
without  a  legal  security,  wiH  make  a  debt  bear 
interest  which.' does  not  in  its  nature  bear 
interest.    Ashimi  v.  Dalton,  2  Coll.  565. 

POWER. 

1.  Mortgage, — ^A.  party  died  in  1830,  having 
rested  in  him  a  mortgage  in  fee,  and  the  lapse 
of  time  and  circomstances  were  such  as  to 
render  it  veiy  improbable  that  any  party  could 
now  establish  the  equity  of  redemption.  Held, 
nerertheless,  that  the  widow  was  not  entitled 
to  dower.    Flaek  v.  Longmate,  8  Beav.  420. 

2.  Arrear9. — Groundiess  defence. — Bill  for 
dower.  The  defendants  in  possession  denied 
the  title  of  the  widow,  alleging  that  the  hus- 
band had  not  been  seised  of  an  estate  of  in- 
heritance in  the  premises ;  that  allegation  on 
information  as  to  the  time  of  his  death,  which 
was  believed  to  be  correct,  but  afterwards  found 
to  be  erroneous.  Decree  for  dower  and  arrears 
for  six  years^before  the  filing  of  the  bill>  but 
without  costs. 

Semble,  if  the  defence  to  a  bill  for  dower  be 
groundless,  or  founded  on  facts  which  the  de- 
fendant knew,  or  with  reasonable  diligence 
might  have  known,  to  be  true,  the  decree  would 
be  with  costs.  Bamford  v.  Bamford,  5  Hare, 
203. 
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INTEREST. 


On  a  sale  under  the  court,  in  June,  1839j  it 
was  provided  by  the  conditions,  that  the  ab- 
stract sboold  be  delivered  in  2  L  days,  that  the 
purchaser  should  be  entitled  to  the  rents  from 
October,  and  pay  his  purchase  money  in  No- 
vember, and  if,  "  from  any  cause  whatever,'*  it 
should  not  be  paid  at  that  time,  he  should  pay 
inteiest  at  5  per  cent.  Tlie  vendors  were  unable 
to  deliver  the  abstract  within  the  time,  and 
there  was  gfsat  delay  and  difficultv  on  their 
part  in  making  out  their  title,  which  was  not 
complete  tfll  1845.  The  purchaser  had  entered 
into  possesaioa.  On  a  motion  made  in  1845, 
to  pay  the  purchase-moncj  and  interest  into 
oourt,  the  court  held,  that  it  could  not  relieve 
the  purchaser  from  payment  of  interest,  but 
^lade  the  order  without  prejudice  to  anyap^ 
plication  for  compensation.  Greenwood  v. 
CkmrekiU,  8  Beav.  413. 

And  see  Depoeii  qf  TUle  Deeds, 

LIBN. 

See  Deposit  qfTUie  Deeds. 

JOIIITURB. 

Devise  of  Lands  charged  with  jninture, — 
Contrtbuiiom  in  satisfaction  of  covenant— -The 
owner  of  estates  in  the  counties  of  Oxford  and 
Berks  covenanted  on  his  marriage  to  convey 
inch  part  of  them  to  trustees  as  should  be  of 
the  annu^  value  of  900/.,  to  the  use  of  himself 
for  late,  with  remainder  to  the  use  and  intent 
ihst  bis  intetidedwifs  should  yearly  receive  fot 


her  jointure  800f.,  to  be  charged  upon  the 
same  hereditaments.  The  settlor,  not  having 
made  any  settlement  in  pursuance  of  the  cove^ 
nant,  by  his  will,  confirming  the  settlement 
devised  his  estates  in  the  counties  of  Oxfora 
and  Berkshire  to  his  wife  for  life.  He  after- 
wards, by  deed,  revoked  his  will  as  to  the  estates 
in  Oxfordshire,  which  consequently  descended 
to  bis  heir  at  law.  The  jointress  insisted  that 
she  was  entitled  to  the  Berkshire  estate  for  life, 
free  from  any  contribution  towards  her  jointure^ 
and  that  the  Oxfordshire  estates  were  escolu- 
sively  liable  to  satisfy  the  covenant.  But  it 
was  held,  that,  as  no  intention  to  benefit  the 
jointress  to  the  extent  for  which  she  contended 
appeared  on  the  face  of  the  will,  the  two  estates 
were  liable  to  contribute  rateably  to  the  satis- 
faction of  the  covenant.  Eyre  v.  Green,  2 
Coll.  527. 

Case  cited  in  the  judgment:  Grigby  v.  Powell, 
5  Sim.  «90  ;  3  C.  &  F.  103. 

JURISDICTION. 

See  Specific  Performance, 

MARRIKD  WOMAN. 

Acknowledgment  of  deed, — Jurisdiction, '--^ 
The  court  will  not  compel  a  married  woman 
to  execute  and  acknowledge,  pursuant  to  the 
Fmes  and  Recoveries  Act,  a  deed  of  conveyance 
of  property  in  which  she  has  a  beneficial  mter- 
est.    Jorden  v.  Jonef,  33  L.  O.  254. 

MORTOAOB. 

1 .  Redemption. — A  bill  to  redeem  mortgage, 
filed  before  the  mortgage  has  become  ri>solutt 
at  law,  is  demurrable,  notwithstanding  the 
mortgagor  may  have  tendered  to  the  mortgagee 
the  purchase  money,  together  with  interest  up 
to  the  day  named  in  the  proviso  for  redemption. 
Brown  v.  Cole,  14  Sim.  427. 

2.  Safo.--Bill  by  mortgagor  against  mort-' 
gagee  and  his  solicitors,  praying  to  have  a  sale 
under  the  mortgage-deed  set  aside  for  fraud 
and  oppression,  dismissed  as  against  the  so* 
licitors,  the  main  charffes  in  the  bill  affainst  them 
not  having  been  made  out,  but  without  costs, 
on  the  ground  that  they  were  substantial  moven 
and  authors  of  the  sale,  which,  as  between  th^ 
mortgagor  and  mortgagee,  was  proved  not  to 
be  susUinable  m  a  court  of  equity.  Maithie  ^» 
Edwards,  2  Coll.,  465. 

3.  Power  of  sale, — ^A  mortgagee  having  poweif 
of  sale  cannot,  as  between  him  and  the  mort- 
gagor, exercise  it  in  a  manner  merely  arbitrary^ 
but  is,  as  between  them,  bound  to  act  in  a  pru- 
dent and  business-like  manner,  with  a  view  to 
obtain  as  large  a  price  as  may  fairly  and  rea* 
sonably,  with  due  diligence  and  attention,  be 
under  the  circmnstanees  obtainable.  Therefors, 
where  a  man  who  had  a  reversionanr  interest  in 
a  sum  of  money  expectant  on  the  death  of  his 
wife  without  issue  by  him,  died  in  his  wife's 
lifetime  after  having  mortgaged  that  interest, 
and  a  few  wteks  after  his  decease  the  moril 
gagee,  under  a  power  of  sale,  advertised  thb 
property  for  sale  as  a*  reversion  expectanlod 
the  death  of  a  widow  lady  «<  now  njgsd,  80  or 
4hereabouts,''  and  made  no  bffnr  to  satisfy*  the 
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purchaser  that  there  wa$a  poteibility  of  the 
widow  having  iasue,  it  was  held,  that  the  sale, 
under  such  circumstances,  was  improvident 
'^d  could  not  he  sustained  as  against  persons 
claiming  under  the  mortgagor,  Mattkit  v. 
Bdwarda,  2  Coll.  405. 

4.  Principal  and  fwety.— Injunction,— S.,  in 
consideration  of  a  loan  of  10,000/.  from  6.,  as* 
figued  to  the  latter  two  mortgages  which  he 
held  upon  an  estate  belonging  to  N.,  and  exe- 
touted  another  mortgage  of  an  estate  of  bis  own 
by  way  of  further  security.  Afterwards,  on 
ji^s  mortgage  debts  becoming  due,  5.  brought 
an  action  against  him  on  the  covenants  in  his 
mortgage  deeds,  which  G.  filed  n  hill  to  re- 
strain. On  a  motion  before  the  Lord  Chan- 
cellor to  discharge  an  injunction  which  had 
hecn  granted  by  the  Vice-Chancellor :  Held, 
that  it  ought  not  to  have  been  granted,  except 
upon  the  terms  of  the  plaintiff  reconveying  S.*s 
mortgage,  and  releasing  him  from  his  mortgage 
debt,  and  the  plaintiff  now  declining  these 
terms,  and  S,  undei*taking  that  the  sum  to  be  { 
recovered  in  the  action  should  be  paid  to  the  | 
plaintiff,  the  injunction  was  dissolved.  Gurney  : 
V.  Seppinffs,  2  Phtll.  40.  . 

.  See  Dower  J  Mortgage,  2,  \ 

POWER  OF   APPOINTMBNT.  I 

1.  Power  by   deed  or  will  to  appoint  to  I 
^'  nephew    and    nieces,    grand-nephews    and  \ 
nieces,"  in  such  shares,  and  subject  to  such  I 
trusts,  kc,  as  A,  should  appoint:  field,  not  to 
authorise  an  appointment  by  will  to  a  grand- 
niece  for  life,  with  remsunder  to  her  children. 
faring  v.  Lee,  8  Beav.  ^47. 

.  Cases  cited  in  the  judgment :  Hussey  r.  Dillon^ 
Atnbler,  603;  James  v.  Smith,  6th  July, 
1844. 

2.  Trustn  —  A  residue  was  bequeathed  in 
trust  for  A,  for  life,  and  after  his  death,  for  his 
children,  as  he  should  appoint ;  and  in  default 
pf  appointment,  for  the  cnildren  equally,  with 
^^emainder  over.  Before  A,  was  married  or  had 
exercised  the  power^  some  of  the  parties  en- 
litled  in  remainder,  filed  a  bill  to  have  the  ac- 
counts of  the  testator's  estate  taken,  and  the 
Ipesidue  ascertained  and  secured.    Before  de* 

SM,  A.  married  and  had  a  child;  and  four 
ys  af(er  the  child  was  bom,  he  exercised  the 
power;  and  then  filed  a  bill  against  the  plaintiff 
in  the  former  suit,  stating  nis  marriage,  the 
\^irth  of  his  child,  and  the  appointment,  and  in- 
sisting, that  thereby  the  interests  of  the  plaintiffs 
in  the  former  suit,  had  been  wholly  determined 
9nd  put  an  end  to.  The  plaintiffs,  however, 
^pntended,  that  the  appointment  was  fraudulent 
and  void  in  toto,  inasmuch  as,  though  it  was 
inade  in  fovour  of  A,*s  children,  he  would,  in 
the  probable  event  of  their  dying,  become  en- 
titled to  the  property  as  their  next  of  kin.  But 
title  court  held,  that  under  existing  circum- 
stances, the  appointment  was  good,  and  there- 
fore, that  no  decree  ought  to  be  made  in  the 
original  suit,  until  the  happening  of  the  events 
which  would  entitle  A.  to  toe  property.  Buieker 
v«  Jackson,  14  Sim,  444. 
Case  oited  iq  the  jqdgmeiks  Maeoosen  r.  Far* 
qubar,  13  Vta.  467, 479. 


RtDBirPTl6M« 
.See  Mortgage,  1. 

PROBATB,  DtOCB8AN« 

See  Vendor  and  Pwrehtuer,  f « 

SALE. 

1.  Opening  biddings.  —  A  purchaser  under 
the  court  died  before  the  oonfirmaition  of  the 
report :  Held,  tliat  it  was  not  necessary  to  serve 
his  heirs  with  notice  of  an  applicaition  to  open 
the  biddings.     Tempter  v.  S%teet,  8  Beav.  464. 

2.  Opening  Idddings.^The  court  declined  to 
open  biddings  upon  an  advance  nnder  10^  per 
cent.    Holroyd  v.  IVyatt,  2  Coll.  537. 

See  Mortgage,  2, 3  ;  Trwd,  3 1  OmdUkm$  of 
Sale,  1. 

SBTTLBMEWT. 

Poicer  of  appointment, — Trustee  and  cestui 
que  trust. — In  a  marriage  settlement  the  pro- 
perty of  the  wife  was  conveyed  and  assigned  in 
trust  for  the  wife  for  life  fer  her  separate  use, 
reminder  to  the  husband  for  his  life,  remainder 
to  the  children  of  the  marriage,  and  in  default 
of  issue  of  the  marriage,  to  the  brother  of  the 
wife  and  his  children.  After  the  marriage  the 
husband  and  wife  filed  their  bill,  charging  that 
the  brother,  who  was  otic  of  the  trustees  of  the 
settlement,  in  concert  with  the  solicitor's  clerk, 
who  took  instructions  for,  and  attended  the  exe- 
cution of  the  settlement,  had  fraudulently 
omitted  or  erased  from  the  deed  a  genera]  pnower 
of  appointment  by  the  wife,  in  default  of  issue 
of  the  marriage,  and  praying  that  the  settlement 
might  be  rectified  by  inserting  such  a  power. 
The  wife  did  not  prove  the  instructions  for  the 
insertion  of  such  a  power,  nor  the  fraud  in 
omitting  or  erasing  it,  but  it  appeared  by  the 
endence  that  the  potiTr  had  been  introauced 
in  the  draft  settlement  prepared  by  counsel,  and 
also  in  the  engrossment ;  and  the  answer  of  the 
brother  stated,  that  the  power  having  been  no- 
ticed by  him  when  the  engrossment  was  read 
over  to  him,  he  objected  to  it,  as  not  being  ac- 
cording to  his  understanding  of  the  intentions 
of  the  wife,  wlien  the  solicitor's  clerk  admitted 
it  was  not,  and  struck  it  out.  The  court  held, 
that  it  was  the  duty  of  the  brother,  as  one  of 
the  trustees,  not  to  have  permitted  the  power 
to  be  struck  out  without  tne  express  directions 
of  the  intended  wife  on  that  point ;  and  that 
relief  might  be  given  in  the  suit,  subject  to  the 
question  whether  the  wife  knew,  when  she  exe- 
cuted the  settlement,  that  it  did  not  contain  the 
power.    Harbridge  v.  Wogan,  5  Hare,  258. 

See  Trust,  I ;  Voluwlarg  Settlement, 

SPECIFIC   PBRPORMANCE. 

1.  Injunction, — Juriadietioii. — The  jurisdic* 
tion  of  the  court  to  restrain  by  inJonctioA  an 
act  which  the  defendant  is  by  contract  bpuad 
to  abstain  from,  is  not  confined  to  cases  in 
which  there  are  either  no  other  esecutory  terms 
in  the  contract,  or  none  which  a  oonrtot  eqvi^ 
has  not  the  means  of  enforcing* 

If  a  bill  states  a  right  or  title  in  the  plainliif 
to  the  benefit  of  »•  negative  sgnoBMnl  on  the 
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put  of  the  defendant,  orof  liie  Attaamng  from 
a  ffiren  act,  the  court  will  equally  interfere  by 
iBJUBctioii,  wiiflther  the  right  be  at  law  or  under 
an  Mreement  yhioh  cannot  be  othenme 
brouf^  under  its  juriadictioB.  Dietrieksem  r. 
CoUwrm  2  FhilL  52;  HUbv.  CroU,  2  PhiU. 

Cases  cit^  in  tbe  jadgment:  Kimberley  r.  Jen- 
MDgs,  6  Sim.  340;  Yovstt  ▼.  Wiayard,  1  J. 
&  W,3<M;  Green  v.  Folgbam,  1  Sim,  A  St 
396)  Cbolvondeley  v.  Clioton,  19  Ves.  S61 ; 
lUakin  r.  Haskisitoii,  4  Sim.  13;  Squire  y, 
Cmmpbell,  1  M J.  &  Cr.  459 ;  Martin  y.  Nat- 
luo,  2  P.  W.  266  ;  Barrett  v.  Blagn^ve,  9  Ves. 
555 ;  6  Ves.  104 :  Morris  r.  Colman,  18  Ves. 
437 ;  Clarke  v.  Price,  2  Wils.  1 57. 

2.  MisdescHptum.-^ Timber  estate,-- Qm- 
IWMofton.— Bill  by  the  vendor  for  the  specific 
performance  of  a  contract  to  purchase  a  timber 
estate,  where  the  particulars  of  sale  described 
it  as  compriaiiur  a  certain  wood  "with  upwards 
of  65  acres  of  fine  oak  timber  trees,  the  average 
size  of  which  approached  50  feet,"  and  in  the 
particulars  of  the  lot  described  it  only  as 
"65  acres,  2  roods,  and  12  perches  of  ^f rowing 
timber."  It  appeared,  on  the  evidence  for  the 
plaintiff,  that  the  average  size  of  the  trees  was 
about  35  feet,  but  on  that  for  the  defendant, 
that  it  was  only  about  22  feet;  and  the  defend- 
ant, moreover,  alleged  that  it  was  sold  at  a  time 
when  he  had  no  meana  of  seeing  the  wood,  and 
that  he  relied  on  the  particulars  of  sale :  Held, 
that  as  the  representation  on  the  particulars  of 
^e  had  ptoved  to  be  incorrect,  and  aa  it  was 
not  shown  that  the  defendant  knew  it  to  be  in- 
correct at  the  time  of  making  the  contract,  the 
court  would  not,  at  all  events,  enforce  the 
specific  performance  of  the  contract  without 
compensation ;  and  that  (inasmuch  aa  the  par- 
ticnlars  of  aale  did  not  express  what  number  of 
trees,  or  quantity  of  timber  the  wood  con- 
tained,) it  was  not  a  case  in  which  the  coart 
coukl  measure  the  extent  of  the  deficiency,  or 
ascertain  the  amount  of  compensation;  and 
that  tbe  bill  must  therefore  be  dismiaa^.  Lord 
Brooke  v.  Rounthwaite,  5  Uare>  298, 

Caaee  eited  in  the  judgment :  Trover  v.  Neir- 
eom«,  3  Mer.  704 ;  Stewart  r.  AllistOD,  1  Her. 
26;  FentOQ  v.  Browne,  14  Ves.  144. 

See  Vendor  and  Purchaser,  3. 

TENANTS  IN  COMMON. 

.  Oeenpaikm^rtnL'^Eamtable  set-off, ^-Afvee- 
hold  houae  was  devised  to  several  tenanta  in 
eommoQ,  some  of  whom  afterwards  resided  in 
it,  but  not  imder  any  agreement  to  pay  rent, 
nor  to  the  exdnaion  of  Sxe  others.  Held,  that 
no  rent  accrued  in  respect  of  such  occupation ; 
and  consequeudy,  that  the  Master  could  not 
take  tbe  eanie  into  account  for  the  purpose  of 
eataUUhin^  aua  eqcMble  aet-off  agatnat  a  legacy 
claiiDed  by  any  one  «f  auch  occupants  from  the 
ezaciitorB  of  one  of  the  deceased  tenanU  in 
OMimwfi.  Jtf*AriilMV,B»rcAetf|33L.0.234^ 
8,  C.  5  Hare,  322 1  2  niill.  127. 
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motion  by  ^  pWnttf  ^ttemidot')  nttet  $Uk* 
swer,  notwithstanding  the  question  in  dispute 
in  the  cause  might  have  been  conveniently  d&* 
termined  by  the  eourta*  without  a  reference, 
Onrtingr,  FUgkt,  b  Hare,  24S, 

2.  Whether  the  question  in  a  cause  be,  what 
evidence  of  title  the  vendor  is  bound  to  give^ 
or  whether  he  is  able  to  give  sufficient  evi« 
dence^  the  question  is  equally  one  of  title,  and 
the  proper  subject  of  a  reference.  Curling  v» 
Fiigkt,  5  Hare,  248. 

See  Deposit  qf  Title  Deeds. 

TRUST, 

1.  Investment  in  leaseholds,'^  Settlement,-^ 
Trustees  were  *'  authorised  and  empowered,'^ 
with  the  "  consent  and  direction  "  of  the  tenant 
for  life,  to  lay  out  the  trust  monies  on  *'  lease* 
hold  hereditaments/'  ''in  some  convenient 
place."  Held,  that  it  was  imperative  on  the 
truatees,  on  the  requisition  of  the  tenant  for 
life,  to  invest  in  leaseholds,  and  that  they  could 
not  refuse  to  do  so  on  the  ground  of  the 
liabiUtiea  to  be  incurred  by  them  on  the  cove- 
nants, they  having  expressly  contracted  on  the 
subject ;  Dut  that  they  had  a  discretion  to 
exercise  as  to  value,  title,  and  locality ;  2ndly« 
that  leasehold  houses  were  within  the  power* 
Beauelerk  v.  Ashbumham,  8  Beav.  322. 

2.  Equitable  mortgages, — Priorities, — Legal 
estate.^Yonr  trustees  sell  out  stock,  under  an 
agreement  that  the  proceeds  shall  be  lent  to 
two  of  them,  upon  equitable  mortgage,  by  de- 
posit of  the  documents  of  titie  of  a  copyhold 
estate  which  belonged  to  such  two  trustees  in 
undivided  moieties.  The  money  was  lent,  and 
the  documents  deposited ;  but  afterwards,  by 
some  unexplained  means,  they  came  into  the 
hands  of  one  of  the  two  trustees  who  had  bor^ 
rowed  the  fund,  and  that  trustee  made  a  second 
equitable  mortgage  on  his  own  moiety  of  the 
estate,  by  depositing  the  documents  with  a 
third  person,  who  took  them  without  notice  of 
the  first  mortgage ;  that  trustee  afterwards  be* 
came  bankrupt,  and  the  second  equitable  mort* 
gagee  purchased  and  obtained  from  the  as- 
signees of  the  bankrupt  a  surrender^  and  was 
admitted  tenant  of  the  bankrupt's  undivided 
moiety,  having,  at  the  time  of  such  ptux^hase  of 
the  legal  estate,  received  constructive  notice  of 
the  first  mortgage. 

In  a  suit  by  one  of  the  trustees,  (the  lender 
of  the  trust  fund,  the  other  having  become 
bankrupt,)  for  foreclosure.  Held,  that  the 
second  equitable  mortgagee,  who  had  taken  the 
legal  estate  with  notice  of  the  obligations  of 
the  mortgagor  to  third  parties,  could  only  hold 
that  estate  subject  to  such  obligations,  notwith- 
standing that  he  had  originally  taken  his  mort* 
gage  securitv  without  notice. 

That,  in  the  absence  of  any  suggestion  of  a 
specific  case,  as  against  the  plaintiff,  charging 
him  with  acts  whereby  the  mortgagor  Was 
enabled  to  commit  the  fraud,  the  mere  fact  of 
the  possesion  of  the  title  deeds  by  the  mort- 
gagor was  not  sufficient  to  postpone  the  daim 
of  the  first  mortgagee. 

That  the  fact  of  the  loan  of  tlie  proceeds  of 
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the.stock  hftviHK  been. a  bt^cb  of  trasi,  did  not 
affect  the  qaeetioa  as  between  the  fint  and 
second  mortgagees. 

.  That  the  ces^vi  qme  trusts  of  the  stock,  not 
having  been  parties  to  or  adopted  the  mort- 
gage, were  not  necessary  parties  to  the  suit  for 
Jorecloaure.    Alien  v.  Kmght,  5  Hare,  272. 

■   Cnsescittd  in  the  judgment :  Saunders  r.  Dehew 
ft  Vern.  iTl  ;  Ersns  v.  Bicknell,  6  Ves.  175. 

3.  Sale. — Jurisdiction, — Advowson, — A  tes- 
tator devised  his  advowson  to  trustees,  to  s^ll 
on  the  death  of  i4.,  and  divide  the  produce 
amongst  certain  persons.  A*  was  the  incum- 
bent, so  that  on  his  death  no  sale  could  be 
made  until  the  vacancy  was  filled  up.  Held^ 
that  the  court  had  no  jurisdiction  to  authorise 
a  sale  in  the  lifetime  of  ^.,  on  the  ground  that 
it  would  be  beneficial  to  the  parties.  Johnstone 
V.  Baber,  8  Beav.  233. 

VENDOR  AND  PURCHASER. 

1.  Conditions  of  sale, — Vendors  having  put 
forth  ambiguous  conditions  of  sale :  Held,  to 
be  bound  strictly  by  those  conditions. 

Time  held  to  be  of  the  essence  of  the  con- 
tVact  between  vendor  and  purchaser,  partly  by 
reason  of  the  nature  of  the  trade  carried  on, 
tipon  the  property  offered  for  sale,  and  partly 
upon  the  construction  of  the  conditions  of  sale. 
Seaton  v.  Mapp,  2  Coll.  556. 

2.  Personal  representation, — Diocesan  pro- 
hate. — An  agreement  having  been  entered  into 
for  the  sale  of  certain  securities  upon  tolls 
within  the  diocese  of  Lincoln,  it  appeared  from 
the  abstract  of  title,  that  the  will  of  one  in  the 
series  of  owners,  through  whom  the  property 
passed  to  the  vendor,  had  been  proved  only  in 
the  consistory  court  of  the  Bishop  of  Lincoln. 
Upon  a  biU  filed  by  the  purchaser  against  ven- 
dor, the  court  decbned,  either  to  force  the  title 
on  the  purchaser  or  to  order  the  vendor  to  pro- 
cure probate  in  the  prerogative  court  of  the 
Archbishop  of  Canterbury.  Williams  v.  Bland, 
^  Coll.  575. 

3.  Delay. — Laches.— Specific  performance, — 
Where  there  has  been  great  delay  and  little 
hope  of  perfecting  the  title  within  a  reasonable 
^e,  the  court  will  dismiss  a  purchaser  with 
costs. 

'  In  1842,  the  defendant  contracted  to  purchase 
an  estate.  A  suit  for  specific  ]performance  hav- 
ing, in  the  same  year,  been  instituted  by  the 
Vendors,  it  appeared,  that  the  vendors  claimed 
ttnder  a  testator  who  died  in  1809>  and  subject 
to  his  debts :  that  a  creditor's  suit  had  been 
kiBtituted  in  1813,  and  a  decree  for  an  account 
and  sale  made  in  1817,  since  which  time  uo- 
tliing  effectual  had  been  done  in  the  suit,  and 
no  report  of  debts  had  been  actually  confirmed. 
After  so  great  delay,  no  further  time  was  siven 
to  the  vendors  to  complete  their  title,  and  tlie 
bill  for  specific  performance  was  dismissed  with 
costs.  Fraser  r.  Wood,  8  Beav.  329. 
Casa    cited  in  the  judgment :    Sidebotlism  y. 

Barriogton,  3  Beav.  5X4;   4  Bear.  110;    5 

Bear.  261. 

;  A.  Biddmg,  retrMtm^.-^AMk  estate  sold  under 


a  decree  wias  knodced  dawn  lo  the  solicitor  ef 
a  mortgagee,  who  was  not  a  party  to  the  mat, 
but  consented  to  the  sale.  A  motion  by  the 
solicitor,  to  be  discharged  from  his  pnrdiaaey 
on  the  ground  that  he  retracted  his  bidding  be- 
fore the  hammer  fell,.waa  re&ued  with  oo0t8« 
Freer  v.  Rimner^l^  Sim.  391.  •   - 

See  Specific  Performance,  ^ 

5.  Payment  4nto  court, — accepting  title. — A 
purchaser  applying  to  -pay  money  into  Court 
must  undertake  to  accept  titley  although  the 
payment  is  consented  to  by  all  the  parties.  Den^ 
ning  v.  Henderson^  33  L.  O.  354. 

6,  Payment  of  purchase  money. — Inco9U.tax, 
— Upon  motion  for  payipent  of  purchase  money, 
with  interest,  into  court,  a  deduction  on  account 
of  the  income  tax  was  libt  allowed  to  be  made 
part  of  the  order.  Holroyd  v.  Wyatt,  33  L.  O. 
550. 

VOLUNTARY   SSTTLBMSNT. 

1.  In  the  case  of  an  imperfect  voluntary 
deed,  neither  the  assignor  nor  the  executor  can 
be  compelled  to  permit  the  assignee  to  use  fai» 
name  for  the  recovery  of  the  debt. 

Held,  that  neither  a  voluntary  assignment  by 
deed  of  a  mortgage  debt,  accompanied  by  a 
grant,  not  specifying  the  particular  estate,  out 
of  all  estates  held  in  mortgage,  and  by  a  cove- 
nant for  further  assurance,  and  without  delivery 
of  the  mortgage  deed,  or  notice  to  the  mort- 
gagor, nor  the  voluntary  assignment  of  a  policy 
of  assurance  retained  in  the  hands  of  the  as- 
signor, and  without  notice  given  to  the  grantor, 
though  accompanied  by  a  covenant  for  further 
assurance,  can  be  considered  as  a  complete  and 
efifectual  assignment,  to  be  acted  upon  and  en- 
forced by  the  assignee,  without  any  further  or 
other  act  to  be  done  by  the  assignor.  Wtxrdr. 
Audlandi  8  Beav.  201. 

Cases  cited  in  the  judgment:  Fortsscae  v.  Buw 
nett,  3  Myl.  &  K.  36 ;  Edwards  v.  Joiies»  1 
Myl.  &  Cr.  «26. 

2.  A  tmstee  under  a  voluntary  settlement  of 
chattels,  policy  of  aasuranee,  and  mortsage, 
filed  a  bill  against  the  representativea  of  the 
settlor  for  the  recovery  thereof.  HM,  that  if 
the  property  were  legally  vested  m  the  plamtiff, 
he  might  recover  it  at  law  and  apply  it  on  the 
trusts ;  but  if  otherwise,  then  as  the  deed  was 
voluntary,  the  court  could  nBSotd  the  plaintifr 
no  assistance  in  recovering  it.  Ward  v. 
Audland,  8  Beav.  201. 

See  Power  of  Appomtmeni;  Settlement, 

WABD. 

The  eoort  wiU  direct  a  setdement  on  <he  a|^ 
plication  of  ihe  mother  of  an  infimt  ward,  wha 
nas  married  without  aeettkment  beingezeeoleil^ 
althooi^h  the  mother  may  bare  ooBaented  to  th» 
marriage  and  an  assignment  may  have  fasstt 
made  by  the  ward  and  her  hosband  after  Iha 
marriaoe  to  a  third  party.  JJamtf  ▼.  NiffiisHr, 
33  L.  O.  18.    .  .  .     .  ^ 


Svg^eriorfkiAs^'Ij&i^  tl^diicHhr.'*^''^kol9h  Bruce.     ^ 


RECENT   DEiHSIONS  IN  THE  SUPE- 
RIOR COURTS. 

KEFOATBO    JIT    BAJlllf STIRS    OF    THE    SlVSaAL 
COUftTf. 

mflrlr  Clixiictnon 

Ifyers  V.  WeatheralL    March  26th,  1847. 

▲PPBAL. — MOTION   IN  RB8PKCT  OP  COSTS 
ONLY. 

Tke  court  wiU  not  rehear  a  motion  in  respect 
only  of  costs,  if  it  be  necessary  to  investi- 
gate the  facts  of  the  case  for  the  purpbse  of 
ascertaining  the  propriety  of  the  decision  in 
respect  of  the  costs. 

Mr.  BIdertcn  said,  that  this  was  a  motion  to 
discharge  an  order  of  Vice- Chancellor  iVigram, 
ordering  the  plaintiff  to  pay  the  costs  of  an  ap- 
plication to  bis  Honour  under  the  following 
circumstances.  After  a  notice  to  dismiss  the 
hill  had  been  given  hy  the  defendant,  an  order 
of  course  to  amend  was  obtained  at  the  Rolls  by 
the  plaintiff,  and  the  costs  tendered.  When 
the  motion  to  dismiss  was  brought  on,  the 
Vice-Chancellor  required  to  be  informed  of 
what  had  been  done  under  the  order  to  amend, 
and  it  was  then  contended  that  such  order  had 
been  irregularly  obtained ;  but  if  so,  the  appli- 
cation to  discharge  it  ought  to  have  been  made 
at  the  Rolls.  His  Honour  made  no  order  on 
the  motion  further  than  directing  the  payment 
of  the  costs  by  the  plaintiff. 

The  Lord  Cksmeelhr.  '  This  is  rehearing  the 
motion  for  costs  onl^r.  The  rule  is,  that  if  it 
is  necessary  to  look  mto  the  facts  of  the  case  to 
ascertun  whether  the  costs  were  properly  or- 
dertd,  such  a  rehearing  cannot  be  had ;  if  it 
be  manifest  on  the  face  of  the  order  that  the 
costs  were  improperlir  ordered,  it  is  otherwise. 
It  Is  necessary  m  tnis  case  to  look  into  the 
affidavits  to  get  at  the  facts,  therefore  it  comes 
within  the  first-mentioned  principle,  and  this 
ibotion  must  be  refused,  widi  costs. 


lUiW  Caurt. 
He  Ttylor,    April  22. 1847. 

POUB-DAY   ORl>BR.^DBUY£RT   OP  PAPBK8. 

The  eomrt  requires  thefowr-day  order  for  the 
ddhery  qf  papers,  to  be  preceded  by  an 
order  bmUimg  some  longer  period  for  their 
ddioery^ 

In  this  case  Mr.  Rogers  moved  for  an  order 
upon  a  solicitor  to  deliver  up  his  pa])ers  within 
^ur  davs»  or  in  defimlt  for  his  committal.  Two 
orders  lor  tbe  delivery  of  the  papers  had  been 
fvevionsly  obtuned  and  served ;  but  nather  of 
ttiem  Ibnited  any  time,  widiin  which  the  delivery 
was  to  be  made. 

liord  LemgMe  s«id»  that  the  fonr^day 
order  ought  to  be  preceded,  by  an  order  fixing 
kmner  period.  Cor  the  dcHrery  of  the 
a,  and  made  an  .order  for  their  delivenr 
a  week»  in  difinill  of  eompUaoce  wbl 
whioh,  the  four<4fly  i>rd«v  /arald  be  obtained. 


papm,] 


Lovelly,  Andrew.    May  3,  184^. 

PARTIES.— CONSTRUCTION   OP    39TH   QRJPBR 
OP  AUGUST,  1841. 

On  a  cause  coming  on  for  argument  under  the 

39M  Order  qf  August,  1841,  the  defendant 

•     is  strictly  confined  to  the  objection  whic^ 

ke  has  raised  in  his  answer  for  want  of 

parties- 

The  plaintiff  in  this  case  filed  a  bill  for  an 
account  on  behalf  of  himself  and  other  share- 
holders, against  the  directors  of  a  railway. 
The  defenc^t  by  his  answer  raised  an  objec- 
tion that  a  certain  class  of  shareholders  ought 
to  be  parties,  llie  plaintiff  set  down  the  cause 
for  argument  on  that  objection,  under  the  39th 
Order  of  August,  1841,  On  the  cause  coming 
on  for  argument,  the  defendant  proceeded  to 
raise  ore  tenus,  other  objections  for  want  of 
parties  generally,  besides  that  stated  in  his  an- 
swer.   To  this  the  plaintiff  objected. 

Mr.  Bethell  and  Mr.  Terrell  for  the  defend- 
ant, contended,  that  although  the  39th  Order 
in  terms  said,  that  the  cause  was  to  be  argued 
on  that  objection  only  on  which  it  was  set 
down ;  yet  clearly  it  did  not  mean  to  prevent  a 
defendant  at  the  hearing  from  urging  other 
objections  connected  with  it. 

Mr.  J.  Parker  and  Mr.  Bilton,  contrii,  con- 
tended, that  it  this  were  allowed  a  defendant 
might  raise  a  most  trivial  objection  by  his 
answer,  and  then  on  the  hearing  argue  most 
important  questions,  which  the  plaintiff  would 
then  hear  for  the  first  time  and  be  unprepared 
to  combat ;  besides,  if  the  defendant  had  ori- 
ginally stated  in  his  answer  the  important  ques^ 
tions  which  he  afterwards  raised  ore  tenus,  the 
plaiotiff,  without  setting  the  cause  down  to  be 
argued,  might  have  amended  his  bill,  and  they 
cited  Hunter  v.  Macklew,  5  Hare,  238. 

The  Vice-chancellor,  after  looking  at  the 
case  cited  said,  that  it  was  directly  in  poin^ 
and  that  he  felt  himself  bound  by  it.  V.  C. 
Wigram  there  seemed  to  think,  that  he  was  not 
bound  to  attend  to  the  objections  raised  ore 
tenus  at  the  hearing,  and  that  he  should  so  de* 
cide  with  him  in  the  present  case. 

Objection  allowed. 


BuU  y.  Fakner.    Feb.  19  and  22, 1847. 

PRACTICR.— PRO  CONPB880.— CONTEMPT. 

A  drfenJemt  hatriMg  tfpeared,  and  beimg  in 
eemiem^  for  wmU  qf  amtmer  o»  being 
brought  to  ike  bar  t^  the  court,  pleaded 
poverty,  when  it  mu  referred  to  the  Master 
to  inqmire  as  ht  her  pouerty :  tke  matter 
eertifiiBd  tkatekekad  made  d^wHinprov^ 
img  ker  poceriy,  smd  tke  eomrt  on  appUca^ 
tionoftkeplttmtifgtanteda  habeas  corpus 
cum  causis  to  bring  her  to  the  bar,,  and 
ordered  thai  tke  proper  officer  should  iit* 
tend  at  the  reium  of  the  writ  with  the  re-, 
CDftt  in  order  tknt  (ke  billmigkt  be  taken 
pro  confesso. 


fiHMnor  GBariff  1  ITifln  fib— rrffar  Muuihf  iVM«f.^£lii^— *^  WUmaJL. 


ao. 


Jfoiy  JMecea   FaUmer,   one   of  the   da- 

iendants  in  Uii9  case  having  appeared,  was  in 
contempt  for  want  of  answer.  On  being 
brought  to  the  bar  by  haheoM  eorfm$,  she  stated, 
that  she  was  unable  to  put  in  her  answer 
through  poverty,  having  made  oath  in  court  to 
that  eSect,  she  was  turned  over  from  the  sheriff 
of  Middlesex  to  the  Queen's  prison,  and  a  re- 
ference was  directed  to  the  Master  to  inquire 
and  certify  to  the  court  respecting  her  all^^ed 
povertv.  A  warrant  was  taken  out  to  consider 
the  oraer,  at  the  return  of  which  the  plaintiff's 
and  defendant's  solicitors  attended,  and  the 
latter  was  ordered  to  bring  in  a  proper  state  of 
facts  within  a  week.  More  than  a  week  having 
elapsed  without  the  state  of  facts  being  brought 
in,  a  warrant  was  taken  out  calling  upon  the 
defendant  to  show  cause  whv  the  Master  should 
not  report  default,  but  the  aefendant's  solicitor 
now  appearing  at  the  return  of  the  last-men- 
ttoned  warrant,  and  more  than  three  months 
having  elapsed  since  the  order  of  reference,  the 
Master,  at  the  request  of  the  plaintiff's  solicitor, 
certified  that  the  defendant  was  in  default. 

C.  M.  Roupell  for  the  plaintiff  applied,  that 
upon  the  Master's  certificate  for  a  htUfeas  corpu$ 
cum  eausis  to  bring  the  defendant  to  the  bar  of 
the  court  to  answer  her  contempt,  and  for  an 
order  that  the  proper  oflScer  should  attend  at 
the  return  of  the  writ  with  the  record,  that  the 
same  might  be  taken  pro  confes^o  against  the 
defendant,  he  stated  that  a  similar  order  had 
been  made  by  the  Vice-Ckoncelhr  of  England 
in  Venables  v.  Brandon, 

His  Honour  made  the  order  without  requiring 
notice  to  be  served  on  the  defendant. 
'  ^6.  27. — ^The  defendant  being  brought  to 
the  bar  of  the  court,  it  was  ordered,  with  the 
consent  of  the  plaintiff,  that  a  traversing  note 
should  be  forthwith  filed  by  the  plaintiffs,  that 
the  defendant  should  be  at  liberty  to  put  in 
an  answer  within  a  limited  time,  and  that  the 
defendant  should  be  discharged,  the  costs  of 
the  contempt  to  be  costs  in  the  cause. 


(Before  the  Four  Judges.) 
a^ee  V.  Chadwick.    Easter  Term,  1847. 

PLEADING.— CONTRACT. — BXCBPriON. 

A.  deHvered  goods  to  B.  to  he  convened  from 
Oibraltar  to  London^  t\9  act  ^  Ood  and 
the  dangers  of  navigation  excepted.  The 
vessel  teas  to  touch  at  Cadiz  on  the  passage. 
While  the  vessel  was  ai  Cadis  the  goods  be- 
longing to  the  plaintiff  wete  seised  as  con- 
trabaid^  and  forfeited  according  to  the 
revenue  laws  of  Spain, 

Held,  Ml  as  action  by  A.  for  the  non-delivery 
qfthe  goods,  that  a  plea  setting  oiU  ths 
above  facts  was  bad  as  not  amonnting  to  a 
d^enee  to  the  action* 

Tbis  was  an  action  by  the  freighter  against 
the  shipowner  to  recover  the  value  of  certain 
Roods.  The  contract  on  the  part  of  the  de- 
fendant, as  appeared  from  the  bill  of  lading, 


was  to  convey  the  f;ooda»  tibe  aeti  of  God  vad 
the  dangers  of  nayigatbn  eaceptod,  from  Gib- 
raltar to  London,  in  a  vessel  which  was  to  stop 
at  Cadis  on  the  voyage.  The  breach  was  tbe 
non-delivery  of  the  goods.  To  a  declaration 
setting  out  the  above  facts,  the  defendant 
pleaded,  amongst  other  ideas,  that  on  the 
arrival  of  the  vessel  at  Cadis,  the  goods  in 
question  were  seized  by  the  custom-house 
ofiicers  of  that  town,  and  afterwards  confiscated 
as  contraband  by  a  court  there  of  competent 
jurisdiction.  To  this  plea  there  was  a  demurrer 
on  Uie  ground  that  it  did  not  form  any  defence 
to  the  action. 

Mr.  Cfompton  in  support  of  the  demurrer. 
This  is  an  absolute  contract  on  the  part  of 
the  defendant  to  deliver  tbe  goods  in  London, 
the  acts  of  God  and  the  dangers  of  navigation 
excepted.  The  defendant  in  his  plea  does  nof 
bring  himself  within  either  of  these  exceptions, 
and  nothing  short  of  illegality  will  excuse  him 
from  the  pNerformance  of  his  contract.  The 
courts  of  this  country  do  not  take  notice  of  the 
revenue  laws  of  any  other  country,  and  it  is 
not  anv  excuse  to  say  that  it  became  impossible 
to  perform  the  contract.  Gosling  v.  uiggins,^ 
Bhght  V.  Page,^  Barker  v,  Hodgson,""  SfocrdsY* 
Luscombe,^  Holman  v.  Johnson,^ 

Mr.  Bocille,  contr^  contended,  first,  that 
the  circumstances  set  out  in  the  plea  brought 
the  defendant  within  the  exception  named  in 
the  bill  of  lading,  because  the  loss  was  occa- 
sioned by  inevitable  accident,  and  not  through 
any  neglect  or  default  of  the  defendant  Me. 
also  contended  that  these  was  an  isoplied  war- 
ranty that  the  goods  shipped  were  lawful  and 
proper  for  the  voyage ;  and  that  the  defendant 
was  exonerated,  because  the  plaintiff  consented 
that  the  vessel  should  go  to  Cadiz,  where  the 
goods  in  question  were  condemned  by  a  court 
of  competent  jurisdiction,  which  judgment  the 
courts  m  this  country  wUl  recognise.  He  cited 
Story  on  Bailments,  sec.  488 ;  Abbott  on  Ship- 
ping, 326  ;  Fletcher  v.  Inglis;^  Gabay  y„ 
Lloyd;t  HiUr.  IdU;^  Magalhaens v.  Busker ^^ 
Power  V.  fVhitmorej^  Philips  y.  Hunter  ^^ 
Hadley  v.  Clarke} 

Mr.  Crompton  was  heard  in  reply. 

Lord  DessMBi,  C.  J.  The  ddendant  enters 
into  a  positive  contract  to  convey  the  goods  oC 
the  plamtiff  from  Gibrsltar  to  London,  and  the 
o^y  exception  named  in  the  bill  of  lading  is 
the  act  ot  God  or  the  dangers  of  navigation. 
Tbe  defendant,  in  excuse  for  not  performing  his 
contract,  says,  that  the  vessel  having  put  into 
the  port  of  Cadis,  as  agreed  upon  between  the 
parties,  that  the  goods  were  these  condemned 
according  to  the  revenue  laws  of  Spain.  Tbe 
plea  does  not  show  that  there  vras  anythin|if 
illegal  in  the  contract,  that  it  was  in  violation 
of  the  law  of  nations  as  between  England  and 


*  1  Camp.  451.    ^3  Bos.  &  Pol.  adS,  note, 

*  3  M  &  S.  967.  '16  East,  901. 

*  Cowp.  S4I.  'a  Bam. ar Aid. 315 
f  8  Bam.  &  Osta.  793.  ^  4  Oansp.  327. 
Md.  54.  U  M  &  S.  UK    ^  2  H.  &403. 

^  8  TefA  R.  869. 


Sitperior  Comi$ :  ^tmen^i  BmcjL— ^QimmV  Bmteh  PraeHet  Cami.-^Comwum  Pleas.     81 


Spdbi*  or  that  tiiere  was  snytiung  eiimuial  in 
Im  nature  of  the  tiaiMaetion.  liie  defondant 
ttust  be  tdcen  to  hare  entered  into  a  contract 
th^  nature  of  which  he  inllT  contempkted,  and 
lite  law  of  Spnn  was  eqnray  unknown  to  both 
partiea.  The  plea,  therefore  is  insufficient,  the 
nik  of  law,  which  has  not  only  been  acted  on 
for  centuries,  but  is  founded  on  good  and  sound 
nason,  being,  as  stated  by  Lord  EUtenborfmgh 
in  Atkmson  r.  RUeUe,^  that  when  the  party  by 
his  own  contract  creates  a  duty  or  charge  on 
faknsdf,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inenlable  ne- 
cessi^r,  because  he  nught  have  provided  against 
it  by  his  contract. 

Pattaon,  J.  Tlie  defendant  clearly  does  not 
come  within  the  exception  contained  m  the  bill 
of  lading.  The  loss  has  not  arisen  from  any 
act  of  God  or  the  dangers  of  navigation.  Then 
it  is  said,  the  defendant  has  been  prevented 
from  completing  his  contract  because  the  ^oods 
were  confiscated  by  a  court  of  competent  juris- 
diction in  Spain,  but  it  is  not  shown  that  ^ere 
was  any  default  on  the  part  of  the  plaintifip,  or 
that  be  knew  the  goods  were  contraband.  The 
phdntiflp  did  not  request  that  the  vessel  should 
touch  at  Cadiz,  that  was  a  mere  description  of 
the  route.  Neither  party,  therefore,  were  ac- 
auainted  with  the  law  of  Spain,  and  the  seizure 
aid  not  arise  from  the  default  of  either  plaintiff 
or  defendant,  and  the  case  fisdls  witnin  the 
principle  laid  down  in  the  case  of  Atkinson  v. 
Kiiekte. 

Wigkinum  aad  .EWe,  i.%  concurred.  ^ 

Judgment  for  the  plaintiff; 


^iif m'lf  ilaic^  9rarti(<  Court. 
Doe  dem.  Farmery  v.  Boe,    May  5. 

EJKCTMBNT.— ATFIDAVIT, 

On  an  appUcatum  for  judgment  against  the 
catwU  ejector  vakere  proceedings  have  been 
taken  imd&r  4  Geo.  4,  c.  28,  it  does  not 
render  the  afidavit  irregular  to  state,  that  a 
year's  rent  is  dme,  if  iheaffidami  also  allege 
that  there  is  no  sufficient  distress  on  the 
premises  to  satisfy  half  a  year*s  rent. 

J.  Broirae  moved  for  judgment  against  the 
casual  ejector,  the  proceedings  being  taken 
under  4  Geo.  2,  c.  28,  to  recover  possession  of 
certain  premises  for  the  nonpayment  of  rent, 
there  bemgno  sufficient  distress  on  the  premises 
to  countervml  the  arrears  of  rent. 

The  affidavit  used  in  this  case  was  regular  in 
an  respects,  exteipt  that  it  stated  that  one  ^^or'^ 
rent  was  in  arrear,  and  the  Master  objected  to 
draw  np  the  rule  on  the  ground  that  the  case 
came  within  the  authority  of  Doe  dem,  Powell 
V.  Roe,  9  Dowl.  548.  It  was  now  -contended 
that  the  obfecUon  taken  in  that  case  did  not 
ap^y  in  the  present  case,  for  here  the  affidavit 
fltatea  that  there  is  no  sufficient  distress  to  be 
found  on  the  premises  to  countervail  ha^  a 
gem's  rent,  which  is  idl  the  statute  requires. 

The  principle  on  which  Boe-dem,  Powell  was 


decided  was,  thaft  there  might  be  sufficient  on* 
the  premises  to  conntervail  a  half  year's  rent, 
idtfaough  there  was  not  to  satisfy  a  year's  rent» 
and  thMne  the  affidavit  stated  that  there  was  no 
sufficient  distress  to  satisfy  the  arrears  of  rent : 
in  the  present  case  the  affidavit  is  so  framed 
that  the  objection  taken  in  Doe  v.  Powe//  does 
not  arise.  .  •  * 

Coleridge,  5,  I  think  you  are  within  the 
words  of  the  act,  and  do  not  see  that  any  mis- 
chief  can  arise,  therefore  you  may  take  your 
rule. 

Rule  absolute. 


■  10  Etot,:  530/ 


Feame  v.  Coekrme,    Easter  Term,  1847.    ; 

PLEADING. —  SATISFACTION     AND     DIS- 
CHARGE.—DEMURRER   FOR  DUPLICITY. 

Where  to  a  count  on  a  bill  of  exchange  the  de*, 
fendant  pleaded  the  delivery  and  acceptance^ 
by  the  plaintiff^  of  his,  the  defendant's,  own 
promissory  note,  payable  on  demand,  for 
and  on  account  of  such  bill  of  exchange  and, 
the  causes  of  action  in  respect  thereof,  and 
then  further  alleged  that  the  plaintiff  qfter^^ 
wards  agreed  to  accept  and  did  accept  the 
warrant  of  attorney  to  confess  judgment  qf 
a  third  party,  in  full  d&scharge  and  satis* 
faction  of  the  said  promissory  note,  and  of 
all  causes  of  action  in  respect  thereof,  and 
of  the  causes  of  action  in  the  said  count  on 
the  bill  of  exchange  mentioned.  Held,  that 
the  plea  only  set  «p  one  drfenee  by  way  of 
satxsf  action  and  mscharge,  and  was  not  bad 
for  dsg^liciiy. 

Assumpsit  by  the  drawer  against  the  ac<* 
ceptor  on  three  bills  of  exchange.  Plea,  that 
after  the  making  and  acceptance  of  the  bill  in 
the  first  count  mentioned^  and  after  the  same 
became  due  and  payable  according  to  the  tenof 
and  effect  thereof,  and  before  the  commence^ 
ment  of  the  suit,  to  wit,  on,  &c.,  the  defendant 
made  his  promissorv  note  in  writing,  bearing 
date,  &e.,  and  thereby  promised  to  pay  to  the 
plaintiff  or  order,  on  demand^  l,030i.,  and  then 
delivered  the  same  to  the  plaintiff,  who  then 
took  and  received  the  same  for  and  on  account 
of  the  last-mentioned  bill  of  exchange  and  the 
causes  of  action  in  respect  thereof  in  the  sidd 
firet  count  mentioned ;  and  that  thereon  and 
afterwards  and  after  the  making  and  delivering 
of  the  said  promissory  note  in  tibe  plea  men<* 
tioned  and  before  the  commencement  of  the 
suit,  to  wit,  on,  ^c.^  it  was  agreed  by  and  be< 
tween  the  plaintiff  and  defendant  and  Tbomas 
Earl  of  Dundonald,  that  the  said  Earl  should 
sign  and  seal,  and  as  his  act  and  deed  deliver 
to  the  plaintiff  in  full  discharge  and  satisfte* 
tion  of  the  said  promissory  note  in  this  plea 
mentioned,  and  of  all  causes  of  action  in  respect 
thereof,  and  of  the  cause  of  action  in  the  said 
fint  count  mentioned,  a  certain  deed  or  instru* 
ment  called  a  warrant  of  attorney  to  confess 
judgment,  bearing  date>  &c.,  in  the  form,  &c.» 
thereinafter  men^ned ;  and  that  the  plaintiff 
should  accept  and  receive  the  same  of  and 


asi 


Stg^triar  Ootarttf  Commm  Pli0t*^€ft«|«fly  SJftfu^^. 


fipom  the  said  E/kA  in  sueh  Ml  diadiarge  and 
miuiaaien  as  last  aibnaaid.  The  plea  tfaea 
dkged  the  anbMf  uent  execotioii  of  tiie  war- 
Mat  oi  attornejr  m  fnU  aatit£actkm  and  dia- 


ehaiip  of  the  said  jpronuaaoiy  note  in  the  p&ea 
aientioned*  and  of  all  caoaee  of  actkm  in  the 
said  first  count  mentioned ;  and  that  the  plain- 
ti£f  accepted  and  received  the  said  warrant  of 
attorney  in  such  fuU  satiafiu:tion  and  dkcbarge 
of  the  said  promissory  note  in  that  plea  men- 
tioned, and  of  all  causes  of  action  in  respept 
thereof,  and  of  the  cause  of  action  in  the  said 
first  count  mentioned.  To  this  plea  there  was 
a  demurrer  on  the  fpround  of  duplicity.  Joinder 
in  demurrer. 

T.  Jones  in  support  of  the  demurrer.  The 
plea  is  double,  inasmuch  as  either  the  promis- 
sory note  therein  mentioned  or  the  warrant  of 
attorney  would  of  itself  have  been  a  good  de- 
fence. Kearslake  v.  Morgan,  5  T.  R.  513,  and 
Mercery,  Cheese,  4  M.  &  Gr.  804,  are  autho« 
rities  to  show  that  the  givinflr  and  acceptance  of 
a  bin  or  note  was  a  sufficient  answer  primd 
fitde,  and  if  so,  then  the  subsequent  allegation 
of  the  delivery  and  acceptance  of  a  warrant  of 
attorney  was  clearly  another  and  sufficient  de- 
rence. 

Channeil,  Sergeant,  {Betxm  with  him).  The 
note  here  was  the  note  of  the  debtor  himself, 
payable  on  demand,  and  was  not  therefore 
even  a  suspension  of  the  cause  of  action  as  was 
die  case  in  Kearslake  v,  Morgan,  where  the  note 
fyren  appears  to  have  been  that  of  a  third 
party.  Then  in  Mereer  v.  Cheese,  the  court 
only  expressed  a  passing  opinion,  upon  which 
the  j^aintiff  elected  to  amend;  besides  there 
thft  billpleaded  was  made  payable  on  a  future 
day.  The  case  too  of  Price  v.  Price,  16  Law 
J.,  N.  S.,  Exch.  99*  seems  to  be  at  variance  with 
the  opinion  expressed  in  Mercer  v.  Cheese,  and 
to  be  an  authority  in  support  of  the  present 
plea.  The  note  here  being  payable  on  demand, 
IS  not  even  a  suspension  of  the  plaintiff's  claim ; 
|t  is  in  fapt  stated  in  the  plea  merely  as  matter 
of  inducement,  and  therefore  cannot  make  the 
plea  double.    Steph.  on  PL  5th  ed.  296. 

Jones  was  heard  in  reply,  and  cited  in  ad 
^tipn<the  case  of  MmUard  v.  Duke  of  Argyle, 
6M.^Q.40. 

'  WiM?9  C*  J*  ^t  appears  from  the  plea  that 
the  .pspiiiissory  note  was  given  for  ana  on  ac- 
count of  the  debt,  payable  on  demand,  and 
therefjore  ip  point  of  law  it  was  of  no  greater 
effect  tjian  tne  original  Uabilitv  between  the 
parties.  It  appears  also  on  tne  face  of  the 
pleadings  that  the  note  remained  in  the  hands 
pf  (be  plaintiff,  for  the  plea  alleges  that  the 
irarra^t  Qf  attorney  was  given  in  satisfaction  of 
it,  which  would  not  be  the  case  if  it  had  been 
Otttatanding  in  the  hands  oif  another.  The  only 
mode  therefore  by  which  satisfaction  is  shown 
is  by  the  warrant  of  attorney,  alleg[ed  in  the 
plea  to  have  been  given  in  satisfaction  of  the 
note  and  also  of  the  cause  of  action  in  the  first 
count  mentioned.  The  note  at  the  highest  ap- 
pears to  be  in  the  nature  of  acoDateral  security, 
nnd  the  warrant  of  attorney  was  a  satisfaction 
nf  the'caoae  of  action  and  the  ecdlateral  se- 


curity; ihe^plea  theMfoie  shows,  not  two,  bnt^ 
only  ono  mode  of  satiafartion.  It  is  not  necaa* 
saiy  to  examine  with  any  minntenese  whetiier 
the  case  of  Price  v.  Ptiee  did  or  did  not  break 
in  upon  Kearslake  r.Moryem,  bat  sych  car-* 
tainly  appears  not  to  have  been  the  intention  «C 
the  Court  of  Exchequer.  That  case,  howev«r» 
ia  not  consistent  wich  the  case  oi  Mercer  ▼» 
Cheese,  bat  thto  the  latter  case  appears  not  ta 
have  been  a  decision  of  this  coort.on  the  poui|^ 
the  counsel  having  thought  it  better  to  amende 
Without  going  further  into  the  question  of 
whether  or  not  the  cases  of  Pries  v.  Price  and 
Kearsiake  v.  Morgan  majr  not  stand  together^ 
it  is  sufficient  to  say  that  in  this  case  th»e  is 
no  daplicity. 

CoUman,  J.,  concurred. 

CressweU,  J.  All  that  the  plea  alleges  witb 
respect  to  the  note  falls  short  of  showing  any 
satisfaction  of  the  cause  of  action,  and  that 
being  so,  it  would  have  been  bad  on  general 
demurrer.  It  was  necessary,  therefore,  to  go* 
farther,  and  accordingly,  by  the  aUegiOion  at 
to  the  giving  of  the  warrant  of  attorney,  only 
one  defence  is  set  up,  and  although  it  is  alleged 
that  the  latter  was  given  in  satisfaction  of  the 
note,  which  is  only  a  collateral  security  as  well 
as  the  present  cause  of  action,  yet  the  plea  is 
not  on  that  account  bad. 

WUUams,J.  The  present  is  one  of  that 
class  of  cases  where  a  negotiable  instrumeiit 
given  may  amount  to  a  quaei  satisfaction,  and 
the  plea  is  not  made  bad  for  duplicitr  by  its 
going  on,  as  here^  to  "allege  ^sft  which  turns 
the  mum  satisfaction  into  an  actual  one* 
Whettier  the  plea  is  argumentative  or  not  it  ia 
not  necessary  to  say,  as  that  question  is  not 
raised  by  the  demurrer. 

Judgment  for  the  defendiuit. 

CHANCERY  SriTINGS. 

HoxH  CtanctUor. 

AT   WE3TMINSTBR. 

Trinity  Term^  1847. 
Saturday    .   May  W  |  ^PP^i.  *^<^^'^« 

f  ( PetitioD-day)  Cause,  Lu- 
llfonday      •    .     .  34  <      natie   snd  Bankrupt  Pe* 
/     titioDs. 


sad  Ap* 


Tuesday  . 
Wednesday 

Thursday   . 

Friday  .  , 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday  . 

Friday  .    . 

Setttrday    . 
Monday 
Tuesday     • 
WednesiUy 
Thursday   . 

Friday  •    • 


|gj  Appeals. 

(   Appeal  Motions  and  Ap* 


«7 
28 


June 


■1 


Appeals. 


I 

10  ' 

"I 


[  Appeal  Motions  and  Ap^ 
I     peals. 

I  (Petition  •  day »)  Unopposed 
Petitions,  and  Appeals.  ; 


Appeals, 


(PstictoB*dayi'  ~  Bauppoaed 
.fetitioas  and  Appeaia« 


Vkme^n^  aUimpf.'^Cmmm  Lttm  SBUmff$. 


u 


95 
S6 

«7 
S8 
99 
51 
June 


Sita«d>r    •    •    -  1«!  ^^  UcOt,^  tnd  Ap. 

.  K.  &f— Sadk  days  M  his  Lofdafaip  ii  MDapietf  in 
the  House  of  Lords  excepted.  . 

Bee  pe^*  64^  entv* 

Ffrr-daiirenor  Of  Znglanir. 

Sutiirdajr    ,    HsySS    Motions. 

Mondaj 

Tneadny  . 
Wodansdey 

Thursdaj  . 
Friday  .  . 
Saturday  » 
HoodaT  . 
TjMsdinr  . 
Wednesday 
Thursday    . 

TadMf  ..    . 

Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  . 

Friday       . 

S«t«day    , 


(Petition-day) 
PleaSy  Demurrers,  Ezoep- 
tions.  Causes,  and  Fur- 
ther Direolions. 
Motions. 
Short  Cansss  and  Canses. 

I  Pleas^    Demurrers,  £zcep- 
fOBtC      ^^t  Causes,  snd  Fur- 
a\      tber  Directions. 

•    3    Motions. 

.  5  (Petition  -  dsy )    Petitions, 
'        i     Short Gaases^fic  Causes. 

Pleas,  DemuiTersy  Excep- 
.  tions»  C^ausofly  and  I«r. 
Dirs. 

..  ((Petition-day)  Petitions, 
^'  \  Short  Causes  and  Causes. 
Motions. 


IC 


Stttutday     .  May  St    Motions  and  Causes. 
Monday     • 


T^g>day     . 

Wednesday 
Thursday  . 

Friday  .     . 

Satnrday     • 

Monday    • 
Tneiday      . 

Wednesday 

Tfaniday   . 

Friday  •     • 

Satnrday    • 

Monday     • 
Tuasday     . 

Wodneiday 

Thursday  . 

Friday  •    . 
Satnxday     • 


«A  J  (Petition-day)  Petitionsand 
**  }     Causes. 

!  Pleas,    I>emurrers,    Excep- 
tiotts,  Causes^  and  Fur- 
ther Directions. 
^^  (Bankrupt     Petitions     and 

•  •**!     Ditto. 
.     •  27    Motions  and  Causes. 

iPIeaSy  Demurrers,  Excep- 
tions,   Causes,  and  Fur- 
ther Directions. 
.     •  29    Short  Causes  and  Ditto. 

.  St  ( ^®*'»    Demurrers,    Excep- 
j  ■    -  <      tions,   Causes,  and  Fur- 
"  •     (     ther  Directions. 

0^  Bankrupt    Petitions,    and 

•  •    't      Ditto. 

•  •    S    Motion^  and  Causes. 

4  5  (Petition-day)  Petitions  and 
t      Causes. 

•  •    5    Short  Causes  and  Causes.' 

^  (  Pleas,    Demurrefs,  Bxcep- 

•  *    g  ^     tioos.  Causes,    and  Fur* 

•  *        (     ther  Directions. 

.  q(  Bankrupt     Petitions     and 

•  •    ^i      Ditto. 

Pleas,    Demurrers,  Exeep- 

•  •  ^0-      tions.  Causes,    and  Fur- 

ther Directions. 
^^  {(Petition-day)  Petitions'and 

•  •  ^^  I     Ditto. 

•  •  12    Short  Causes  and  Hotioaa> 


Monday     .    . 

.  24 

Tuesday    .    . 

•  25 

•  26 

Thursday  .    . 

.  27 

Friday  . 


Saturday    . 

Monday  • 
Tuesday  . 
Wednesday 
Thursday   . 

Friday  .    . 


Saturday  . 

Monday  . 

Tuesday  • 
Wednesday 

Thursday  • 

Friday  .  . 

Saturday  . 


•  28 


.  29 


Fleas,  Demurrers,  Except 
tioos,  QfuMa,  aBd  Fur- 
ther Diiec^oQs. 

Motions  and  dillob 

i  Pleas,  Demurrers,  Ezee|K' 
tions.  Causes,  and  Fur^ 
ther  Direotioaa. 
r  Short  Causes,  Petitions/ 
/  (unopposed  first,)  and 
(       Causes. 

f  Pleas,  Demurrers,   Excap*, 
<      tions,  Causes,  and  Further 
(      Directions. 
Motions  and  ditto. 
Pleas,   Demurrers,   Excep- 
tions, Causes,  and  Fur* 
ther  Directions. 
Short     Causes,    Petitions 
(unopposed    first,)    and 
causes. 

•  '  Q((Petitio&day)  Pleas,  Do- 
'  '  g<  murrers,  Exons.,  Causes, 
!    !  10 1      "°^  Farther  Directions. 

i  Short    Canses,    Petitions. 
.    •  11  j     (unopposed ,  first,)    and 


.  .  31 
June  1 
.  .  2 
.     .     3 


.' 


12 


Causes. 
Motions  and  Cautos. 


Saturday    •  May  22    Motions  and  Causes» 


COMMON  LAW  SITTINGS. 
Qtutn'0  18enc||. 

In  and  afier  Trinity  Term,  1847, 

MIDDLESEX. 

In  Teitn, 
1st  Sitting,  Wednesday  .......      May  26 

And  two  following  days  at  Eleren  o'clock. 
2od  Sitting,  Saturday  .    ...'•..    May  29 

And  subsequent  days  at  Eleven  o'clock. 

3rd  Sitting,  Thursday June  10 

At  i  past  Nine  o'clock  precisely,  for  Undefended 
Causes  only. 

'  A  list  of  such  reman ets  as  appear  fit  to  be  fried 
in  Term  will  be  printed  immediately,  but  on  the 
statement  of  either  side  that  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  such  list, 
provided  the  other  side  have  two  days*  notice  of  the  ' 
application  at  the  MarabaVa  to  poatpone,  and  do  not  , 
oppose  the  application  on  good  grounds — ^the  usual 
number  of  completed  and  new  eauaes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 
Sitting  after  Term,  Monday  .    •     .    ,    June  14 

I.ONDOK. 

•  In  Term, 
Sitting  at  10  o'clock  on  Friday    .     .     .    .  June  11 
For  Undefended  Causes  and  such  ss  the  Judge 
considers  fit  to  be  taken . 

Afttr  Term, 

Tuesday •     .    June  15 

(To  adjourn.) 

Common  VUflf. 

J»  TsrAi. 
MiDDLXsBx.  Loivmni. 


Wednesday     •    May  26 
Wednesday     •    June  2 


Friday 
Friday 


May  28 
Jane  4 


8i 


Cbfnmoii  Law  SUHngi^-^^tmrnmi  Law  Cauti  LUts* 


After  Ttrm, 

XIDDL18BX.  LOVOON. 

Mondtj  •    •    .   Juo«  14  |  Tnesdajr      •    Jane  15 
Tbe  Court  will  ait  at  ten  o'clock  in  the  forenoon 

on  each  of  the  days  in  Teim,  and  at  half-paat  nine 

preoiiely  on  each  of  tbe  days  after  Term.  . 

The  oavaea  in   the  liat  for  each  of  the  above 

days  in  Term,  if  not  diapoaed  of  on  those  days,  will 

be  tried  by  adjournment  on  the  days  foll9wing  each 

of  Biich  sitting  days. 

On  Tuesday   the  15th  June,   in  London,   no 

cinaea  will  be  tried,  but  the  court  will  adjourn  to  a 

future  day. 


Sittings  in  Trinity  r«rm,  1847. 

Saturday  .     May  i%  \  ^«/-    P;««Ptory"  Paper 

-^  ^        \      after  Motions. 

Monday     ...  34    Ditto,  before  MoMons. 

Tuesday  25  i  ^*'^  Priut,  Middlesex   1st 

I     Silting:. 
Thursday  ...    27    Bane,  Crovfn  cases. 

(  Banc,    Demurrers.  —  Niti 
Friday.     .    .     .    J8  ^       Print,  London   Ist  Sit- 

(      ting- 
Monday     •    .    .'3t     Banc,  Special  Caaes.- 

Tuesday     .    June  1  } ^«^^  ,^"^'»-^''f.«  ?"«'. 
^  {     Middlesex  2nd  Sitting. 

Wednesday     .    .    2    Demurrers. 

r  Bancy  Special  Cases. — Niti 
Friday      .     .     .    4-       Pritu,  London  2nd   Sit- 
ting. 

(Bane,  Crown  Cases. — Niti 
Saturday    .     ,.  ,    5i      Priut,  Ditto  by  adjourn- 

^      ment. 
Monday      ...    7     Bane,  Demurrers. 

Tuesdar     ,  8  ^  ^"*  ^''*"*'  Middlesex  Srd 

^  '  '       i      Sitting. 

COMMON  LAW  CAUSE  LISTS. 
Qttten'0  IBenci. 

X£W   TRIALS. 

Hemaining  undetermined  at  the  end  of  Easter 
Term, 1847. 
Easter  Term,  1846. 

TbrA.— Worth  ».  Gresham  and  another— Dun- 
das. 

(Stands  over  for  Judgment  in  a  similar  case  in 


LiiWTwi.— Doe  d.  Hay  ward  v.  Tinalay-Cromp- 
ton* 

.(^^n<U  for  arrangement.) 

V  ,r"l'JrV^"'-'~'^^°'""'  Esq.  V.  Fredericks,  Esq.— 
JJi.  V.  Williama. 
Carm4ir/A«n.— Same  v.  Same— Chilton. 
Trinity  Term,  1846. 

I-wMftm.— NichoUs  ».  Atheratone— W,  K.  Wat- 
son. 

London  -—The  Queen  v,  ScUesioger.  — Sir  F. 
Tbesiger. 

MiekdeUnatTerm,tHi6.    ' 

MiddUiex.r-'Gurney  the  elder  w.Gumey  and  an- 
other—Sir F.  Theaiger. 

Middlesex^CoW^ilv.  Curling— W,  H.  Watson, 

London, -^  Boy dv.  Eoyal  Exchange  Aasurance 
Company— Serjeant  SbeeJ 

(Part  heard.) 

^wirfoii^— Herringv.Meieyard.— W*H.  Watson. 


Ltftutm. -*  Simpaon  v.  Maigitaon  and 
Same. 
JfoiitraMr3f.—Middleton«.  Bed  ward  and  anotlier. 

Carnarvon,  —  DaTiea,  a  pauper,  *.  WiUiaas  — 
Townshend. 

CAeiler.— Joynaon  v,  Garfitt — Welaby. 

Nottt, — Pott  and  another  yw  Fhther— Wildman. 

Leicester, — Haaaell  v.  Homing— Uumfrey. 

IVit.— Lockwood  a.  Wood— W.  H.  Wataoiu 

LiverpaoL^  M'Ewin  a.  Wood,  the  yoangatr,  and 
others— Knowlea. 

Liverpool,  —  Hobson  and  others,  aaaigneea,  &c* 
o.  Garner.— Same.  .     . 

IftfRt.— Nunn  V.  Jackaon— Seijeant-ChannelL 

JTfnt.^— Absolon  v.  Marks.— Peacock. 

jETtstz.— Constable  V.  Martin. —Serjeant ChaaneU. 

Swrretf, — Carruthera  v.  West. — Chamoek. 

JVorwiefc.— Burton  v.  Scott — O'lf  alley, 

JVonoicAv— Linford,  a  pauper,  a.  Fitxroy — Same. 

CarjiierMtffi.*— Bowen  a.  Owen  and  another — W. 
H.Wataon. 

Devon, — Harrison  v.  Bnnkart^Crowder. 

ChmwaU. — Sterens  ».  Jeacocke— Cockbom. 
Wilts, — Robins  a.  Fennell  and  others-7-Crowder. 

Somerset,  —  The  Queen  v.   Cborley  -^  Serjeant 
Kinglake. 

TrtMl  during  Miehaehnas  Term,  1646. 

Middieeex,  —  GreWUe  a.   Stults  and  others  — 
Baraton. 

miary  Term^  1847.     • 

Middlesex. — Ricbardaon  v,  Berkeler— KoowImi. 

MiddUees* — Coales  v.  Simmonda— ^ijeant  Sbee. 

Jl/i</(i/et«r.— Normanael  v.  Croft— W.  H.  WatBon. 

Middlesex,-~Doe  d,  Sumner  a.  Nsiji— Peacock. 

Middlesex, — The  Queen  v.  Long,  Eaq. — HnmSny^ 

Middlesex, — Same  v.  Wataon — Sir  F.  Theaiger. 

UltfcUcMf.— Samev.  Button  and  otbera^-Setjeaat 
Allen. 

Jfii/cUeMx.— Mountain  a.  Wilmot— Crowder. 

Middlesex.—ByviudeW  o.  Drummond— BnimwelL 

Middlesex^ — Jonea  and  another  v.  Blunt  andotkon 
—Sir  F.  Tbesiger. 

Middlesex^-Qeoi  v,  Cutta.— Willea. 

London.— Thamo  v.  Boaat— Serjeant  Sbe^. 

London  — Penoiall  o.  Harbone— Knowles. 

Ltfudon.— Spinks  v.  Bardell — Seijeaht  Wilkina. 

LondoR^-^ims  v.  Henderson— Baraton. 

London^ — Henderson  v.  Henderaon-^Same. 

London, — Mitchell  a.  Moore.— Cockburn. 
Tried  during  Hilary  Term,  1847. 

A/i<Ui«iex.— Flower  v.  Roaaer.- Wordsworth. 
FMSter  Thrm,  1847. 

Middkeex—Tht  Queen  a.  Mary  Nixon— Serjevat  . 
C.  C .  Jones. 

London, — Curling  v>  Young  and  others-*  Horn* 
frer.  '    ' 

ionJoM.— Newton  and  another  a.  Belcher — Cww* 
der. 

Lonctpn.- Burrows  and  another  a.  Gabriel  and 
others — Same.  .     « 

ITent.'-LiUey,  a  pauper,  a.  Elwin-'-SerJeantSbae. 

Stirray.  —  Parratt  a.  Newte  —  Serjeant  C.  C, 
Jones. 

Ba^^ort/.  —  Doe    d.  Crawley  a.  Gutteridre««» 
O'Maller.  ... 

5ujfo/i.— Pye  V.  Mumford^ Andre wa. 

Norfolk,  —  AngerateiQ  v.  Caiua'  College,  Cam- 
bridge—O^Mall^y.  .    .*  . 

Lincoln,  —  Huntley  v,  Roasell  and   another  — 
Whiteburat.  .... 

If ariolcA(»— Bower  a.  Wood— Same. 

Zanrafrar.— Turner  and  another  a.  Hartrej— Mar- 
tin. 


Cdmmom  Lam  CmutJUtti. 


9t 


Ihtrkmm,  —  Wren  «•  H«dop  iftd  anotb«r  -* 
KbowIm. 

Jhirkam. — Wrigbt «.  Gibson — Same. 

CUy,  ITorifc.— Nicol  v.  AUton— Same. 

York — Pollock,  the  jounger  v.  Subtes^Baines. 

York — KUner  and  another  e.  Preatoo'— Same. 

York- — ^Lee  and  othera  v.  Dawson— Same. 

lisfrpooL— Walker  v.  Blellor  and  another— W. 
H.  Wataon. 

X«Mr^.— Yatea  v.  Fenton^KnowIea. 

fTmC— M'Killock  «.  Cooke— Townabend. 

ChcsCtr. — Sutton  v.  Siranwiok  and  another— Cbil* 
ton. 

IForenter^--Cbeahtre  e.  Hair— Oodaon. 

Hereford. — Doe  d.  Hock,  a  pauper,  v,  RimaUand 


GiMiciii/er.— Parratt  v.  Lambert— Same. 

5Mwrwtw— Robertaott  and  another  v,  Norris  — 
Crowder. 

Somenet, — ^The  Queen  v.  Inhabitanta  of  Tjthing, 
Caat  Mark— Cockbom. 

Spaarjirt.— Tbe  Qneen  v.  Inhabitants  of  Tything 
Moore— Same. 

Tried  during  Batter  Term,  1847. 

Middietex.—LeYi  v.  Irwin— Chamock. 

aPECIAL   CASta  AND   OBMURRSaa. 

Trinity  Term,  1847. 

Hugbea  and  Co.— Beckley  «•  Kemp,  dem. 

Whitmore  and   Ca — Morris,   Bt.,  v.  Dnke  of 
Beaufort,  dem. 

(Stands  over  by  consent.) 

Gabriel  and  N. — Godden  v*  Watts,  dem. 
.  Fyaon  and  C— Clayton  e.  Hosier,  dem. 

Dean  and  Son. — Minahall,  sen.,  v.  Roberts,  dem. 

Williamson  and  H«— Robson  e.  Oliver  and  ano- 
ther, dem.  ^ 

Alfcr. — Doe  d.   Harris  and  othera  e.' Taylor, 
special  case. 

Walker  and  Co.— Doe  d.  Biddulph  and  others 
V.  Poole,  special  case. 

Ysllop.— Bownes  «.  Marsh,  N.  O.  V.,  from  N.  T. 
paper. 

Rickards  and  W. — Wuod  v.  Mytton,  Arrest  of 
Judgment,  fiom  N.T.  paper. 

Fleuber  and  K.^-Barker  v.  Jerris,  dem. 

Hughes  and  Co. — Berkeley  v.  De  Year,  sued, 
Ac.  oem. 

Sandour.— Cliurchwardeo8«  &c..  of  St.  Nicholas, 
Deptlbrd,  a.  Sketchley,  special  case. 

Roy  and  Co. — Hale  a.  Riviere,  dem. 

Rareoscroft. — Parker  v.  Gill,  dem. 

Raww^ — Wilmot  V.  Batson,  dem. 

Kempster.- Hall  «.  Edmonds,  dem. 

Parker.  —  Ellis  and  others,  assignees,  Ac,  v. 
Russell  and  others,  special  verdict. 

Morphett — Plomer  v.  Robertson,  dem. 

Codd. — Lamond  and  others  o.  £Irlam,  dem. 

J.  Lewie. — Lewis  e.  Horris,  dem. 

Briggs  and  Son. — Howard  v.  CUrkson,  dem. 

Flower. — Flower  v»  Newton,  dem. 

Seme. — Samp  v.  Macdonald,  dem. 

ElmsUe  and  P.--Connop  and  another,  executors, 
&e.  «.  Levy,  dem. 

Denton. — Williams  f.  Want,  dem. 

Williemsott.— Hilton  ir.  Whitehead,  special  case. 

Hawfcina  and  Co.  — Maiden  «.  Fyaon,  special 
case. 

Aikinsoo.— Webster  v.  Watts,  dem. 

Same. — Ambridj^e  v.  Sy  Wester,  dem. 

Wire  and  Co.— Hilla  v.  CroU,  dem. 

Johnson  aad  Co«— Clarkson  e.  Gk»rer,  dem. 

Barker  and  B.—  Vigers  v.  DnQ  and  Chapter  of 
St.  Panla  and  j»thfts,d«w; 


Tribe.— Bafley  ••  Hanis,  dein. 

Ashley. — Ssyer  e.  Dufiiur,  dem. 

Dufimrw— Hanrey  e.  Sayer,  den. 

Aahley. — Grorea  v.  Bamett  and  another,  dem. 

Erereat  and  Co. —  King  v,  Marman  and  others, 
dem. 

Johnson  and  Co.-* Hall  v.  Bainbridge,  apeeial 
case. 

Lawrence  and  Co.*-Bartlelt  v.  Chamberlain,  dam. 

Pbilpot. — Morrell  «.  Biddle,  special  ease. 

Butt.  —The  Right  Hon.  H.  Hobhouse  e.  Jamea^ 
special  case. 

Husband  and  W.— Jonea  o.  Sawkins,  dem. 

Lewi8.«-Nathan  a.  Lasams,  dem. 

Angell. — Angell  a.  Harrison  and  others,  dem. 

Fyson    and   C.  —  Phillips  v.  Curling,  apeelal 


Pemberton.— Mills  v.  Blackall,  dem. 

Brook. — Hodgaon  v,  Lee,  dem. 

Bigg  and  Co.-Wonea,  executors,  ice,  «•  Meares, 
executors,  &c.,  special  case. 

P.  and  C.  Rogera. — Banka  a.  Newton,  error. 

Fluder. — Mearea  a.  Prangley,  dem. 

Wright— Filliter  v.  Phippard,  arrest  of  judgment. 

Huaband  and  W. — Reeres  and  another  v.  redlar 
and  another,  'dem. 

Same« — Barber  v.  Lemon,  dem. 

Ruahbury. — Hulls  a.  Lea,  dem. 

Strettoo. — Lock  v.  Neale,  dem. 

White. — Doe  d.  Lord  v.  Kingsbury,  special  case. 

Mortimer. — Newbatt  v.  Salmood  and  others,  dem. 

Gregory  and  Co. — The  Cork  and  Brandon  Rail- 
way Company  a.  Cazenove,  dem. 

Trinity  Term,  1847. 
For  Thursday  27th  May. 

^MfTsy.— The  Queen  v.  The  Churchwsrdens  of 
St.  George  the  Martyr,  Southwark,  (de  Bethlehem 
Hospiul.) 

5iifrty.— >The  Queen  v.  llie  Churchwardens,  of 
St.  George  the  Martyr,  Southwark,  (de  Bridewell 
and  St.  Thomas's  Hospital.) 

Bucks— The  Queen  e.  The  Great  Western  RsiU 
way  Company. 

Buci^j.— The  Queen  v.  Tlie  Great  Western  RaiU 
way  Company. 

Monmouthshire, — The  Queen  v.  The  Inhabitants 
of  Hortbury,  in  Gloucestershire. 

Trartoicft— The  Queen  e.  Thomas  Collins. 

Woreeiierthire, — The  Queen  a.  The  Inhabitanta  of 
Halesowen. 

XancacA ire.— The  Queen  a.  The  Overseers  of 
Oldhiim  Union. 

r0ribAtr«.-;The  Queen  v.  The  Justices  of  tlie 
West  Riding, *( pros,  of  Churchwardens  of  Lirer* 
pool.) 

Somerutthire, — ^The  Queen  v.  Willism  Richardson. 

London 4 — The  Queen  v.  Archibald  Douglas,  Esq. 

Birmin^m. — Tbe  Queen  v.  Thomas  Philli|Mi 
and  snotber,  Justicea,  Ac. 

G/oueaft«riAirtf.—TLe  Queen  v.  The  Inhabitants 
of  Alderley. 

Wigan, — The  Queen  v.  Thomas  Grimshaw. 

Chr»arv<Ti}s^ir«.— Ibo  Queen  v.  The  Inhabitants 
of  Rhoacolyn,  in  Anglese^y. 

£if  ejr.— Tiie  Queen  v,  Tbe  Inhabitants  of  Shalford  « 

^firrejf.— Tbe  Queen  a.  Tbe  Inhabitants  of  St. 
Giles-in-the-Fields,  Middlesex. 

Midc^Mr.— The  Queen  a.  Tbe  Inhabitants  of 
St.  G.eoi^ge.  Bloomsbury. 

Wett  RidiMg,  Yerhhire.—The  Queen  a.  Tbe  In- 
habitants of  Suinfortl;. 


M 
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TIm  Inbabitaiiti  of 


of 


GfrnwalU—The,  Q«6«tt    tf.  Ue    lahabitaati   of 
Mjlor. 

MiddUiMs.-'The  Qimmi  v. 
St.  Clement  Danee. 

C9mhire,r-Th9   Q^een   «.  llie    InhebitaoU    of 
DukiDfield. 

£aiica«JUrc.— The  Queen  «.  The  lohabiteati  of 
Leeds,  Yorkshire* 

AfufdUtfx.— The  Queen  v.  William  Belton. 
Middletex.-^The  Queen  v.  Charles  Saffrej. 
M%ddUttx» — ^Tbe  Queen  «.  Morris  Myere. 
Buekt. — ^The  Queen  v.  The  Churchwardene   of 
parish  of  Ashe,  Hants. 

JI/Mf(i/«ejr.— Tbe  Queen  «.  The  InhabiUota  of 
Hammersmith. 
CAmA ire.— The  Queen  v.  Joseph  Thompson. 
X^verpoo/.— The  Queen  v.  Joseph  Thompson. 
C7i«sA ire.— The    Queen    v.  The    InhabitanU 
Macclesfield. 
5<«ijford«&ire.«-The  Queen  v.  John  Keen. 
CarnaTvon%hir€, — ^The  Queen  0.  The  Inhabitants 
of  Holjwell,  FlinUhure. 
{7ornioa//.— The  Queen  v.  Henry  Nieholls. 
WorettUrshvrt.^—'DM  Queen  v.  The  Commission- 
ers for  improving,  &c.  the  Town. of  Dudley. 
3f onmout^f re.— The  Queen  v.  Thos.  Turk. 
Laneaihirt, — 'Yh»  Queen  v.  James  Lord. 
TTt/rs.— The   Queen  v.  The  InhabitanU  of  St. 
Thomas,  New   Sarum. 

Xendofi.— The  Queen  v.  Charles  Wrig^ht  and  an- 
other. 

.  fssesr.  •—  John  Keen,  plaintiff  in  error,  e.  llie 
Queen,  defendant  in  error. 

Z«r(/mj^.— The  Queen  «.  The  InhabitanU  of  Con- 
ingsby. 

Wat  Riding,  Yorhhite,-^The  Queen  v.  The  In- 
habitanU of  Carlton. 

West  Riding,   Yorkshire.— The  Queen  v.  The  In- 
habitanU of  AxldiDgham . 

IFtilj.— The  Queen  V.  The  InhabitanU  of  Coleme. 
J#MUieMr.— The  Queen  v.  Reuben  Hnnt  and 
others. 

i^ecoNiJbtrt.— The  Queen  v.  The  InhabitanU  of 
£aeC  Stonehoose. 

West  Riding t  I'orXu^rre.— The  Queen,  v.  The  In- 
habitanU of  Goroersal. 

Leicestershire.  — The  Queen  v.  The  Rer.  Edirard 
ButUrarorth  Shaw,  elk. 

Middlesex. — The  Queen  v.  The  Commissioners  of 
Stamps  and  Taxes. 

Weslmor€lan€L  —  The  Queen  v,  Martin  Inring, 
Esq.  (de  Henry  Anderson.) 

Westmonland.  —  The  Queen  v.  Martin  Irving, 
Esq.  (de  Timothy  Robinson.) 

Middieeex^^The  Queen  e.  The  InhabitanU  of  St. 
Pancras,  (settlement  of  Parsons.) 

Middieiex.— The  Queen  9.  The  Inhabitants  of  St. 
Paacras,  (settlement  of  Taylor.) 

Surrey.^The  Queen  v.  The  London  and  South 
Western  Railway  Company. 

West  Riding,  roHbkire.— The  Queen  v.  The  In- 
hnbiunu  of  Bfonk  Bretton. 

Lancae<erd— The  Queen  v.  John  ArmiUge. 
EiMT.— The  Queen  9,  The  Inlrabiunu  of  Wttham. 
5urrev.— The  Queen  v.  Tbe  InhabiUnU  of  St. 
Mary,  Whttedmpel,  Middlesex. 

CemwmU.—The  Queen  «.  Richard  William  Riley. 
TFes<    Riding,    Yorkshire,r-Tht    Queen  9.  The 
Ghnrebwardena  and  Inhabitants  of  Longwood. 

DMMmiftfrv.— Tbe  Queen  v.  William  Warren  and 
oChera,  Feoftees  of  Ottery  St.  Mary  Charities. 

Emgimnd^^The  Queen  v.  James  Cfaadwiek,  de- 
iandant  in  Error  on  proaeontion  of  Ann  FUiar, 
*     *        -lia  Queen  v.RkhHdDttM. 
•Tbe  Qvean  v.  The  In 


OunM^.— T 
hwell,  HerU. 


Str|fi«n  of  9lct#w  - 

paanicPTORT  pafbu. 
For  Trinity  Term,  1S47, 

To  be  called  on  the  first  day  of  the  Tenn,  aftartfie 
motions,  and  to  be  proceeded  with  tbe  next  day,  if 
necessary,  beibre  the  motions. 
iUie  Nim. 

27  th  April  1847.  —  Bumside  v.  Dayiell  —  Mr. 
Crowder.  -p— Mr.  Martin. 

6th  May,  1847.— M'Intoah  v.  Midland  Ceuitiea 
Railway  Company^Mr.  Martin,  Mr.  Maeanlaj. 

39th  April.  1847.— Sleddon  and  another,  aaa%- 
nees,  &c.  9.  Dixon,  P,  O.,  ftc«--Mr.  Martin,  Mr. 
Buniie. 

4th  May,  1847.—  Barker  v.  Teague-^-Mn^Martia, 
Mr.  Seijeant  Clarke. 

4th  May,  ia47.^Haaaell  e.  Wilde--Mr.  Hom- 
frey,  Mr.  Willes. 

7th  April,  1847^.»CcN'nw  9.  Ward  and  odben — 
Mr.  Humfrey. 

4th  May,  1847.— Marks  «.  Ridgway— Mr.  Miller, 
Mr.  Pasbley. 

4th  May^  1847. — ^Ferguson  and  aaotiier  v.  Bates 
— Mr.  Cowling,  Mr.  Hoggins. 

Ist  Mar,  1847. — Gates  v.  Moore  and  another— 
Mr.  Addfaon,  Mr.  HiU. 

95id  April,  1847. — Bayley  and  another  e.  Back- 
land  and  others — Mr.  Robinaon,  Mr.  Martin. 

35rd  April,  1847.^ Bayley  and  another,  eacMn<- 
tors,  &o.  e.  Buckland  and  others  ~Mr.  RobiBaoii, 
Mr.  Martin. 

26th  April,  1847.  — Hanby  e.  Farrell,  jna.— 
Mr.  Temple,  Mr.  Atherton. 

4th  May,  1847.— Re  Lewis,  exparto  Colletto-* 
Mr.  Petaradorff,  Mr.  Miller. 

t9th  April,  1847.— Hibberd  v.  Knight,  Esq.— 
Mr.  M.  Smith,  Mr.  Crowder. 

26th  April,  1847.— Panons  a.  Ban&eld— Mr. 
James,  Mr.  Willes. 

29th  April,  1847.— Phelps  a.  Jones— Mr. 
Rickards. 

Srd  May,  1847.— Bonell  a.  Pngb— Mr.  Wifi«s» 
Mr.  Pasbley. 

22nd  April.  1847.— Sherratt  a.  Parkea— Mr. 
Gray,  Mr.  Hawkins. 

26th  April,  1847.  — Roche  a.  Champein— Mr. 
Boriil,  Mr.  Miller. 

29th  April,  1847. — Grant,  a  pauper,  v.Maekenne, 
sued,  &c.— Mr.  Billing,  Mr.  Humfrey. 

27th  April,  1847.— Grant,  a  pauper,  v.  Madcenxia, 
sued,  &c.— Mr.  Billing,  Mr.  Humfr^. 

26th  April,  1847.— Everest  and  others  9.  Ciarfc— 
Mr.  Burnie,  Mr.  Brown. 

Ist  May,  1847.— Griere  and 
— ^Mr.  Maynard,  Mr.  Luab. 

SPECIAL  CASn. 

For  JudgmetU, 
Hammond  v*  Pescoek,  by  order  of  Mr*  Boon 
Alderson. 

Harris  a.  Wall,  by  order  of  Nisi  Prius. 
(Heard  Sid  May.  1847.) 

For  ^fVIMMIlt* 

Doe  d.  Knight  a.  Chaffey,  jan«  and  nnalhata 
by  order  of  Nisi  Print* 
(25th  Jan.  1847,  paat  heard,  eaaa  to  be  aaaadadi) 

Sanderson  v«  Dobson,  by  order  of  tba  Manmr  of 
the  Rolls. 

Doe  d.  Hutchinson  a.  Whittmna,  by  order  «f  Mr. 
Baron  Alderson. 

Newnham  v.  Coles,  clk^— by  order  oF  NM  FHm* 

WiWon  a.  Kden,  Bt,  and  odiers,  by  ardar  of  tbo 
MaaterfaftbeRona. 

Hall  V.  Uek,  by  order  of  mi  P^las. 


another  a. 


.    Dm  d.  AdamM  v.  Bridgtr,  hfjaxdm  of  Noi  Frjuf . 
Baddsley,  elk.  «•  Gingall,  bf  «ffd«r  of  Btfon 

Doe  d.  Burton  v.  White,  by  order  of  Niri  Prius, 
.    Doe  d.  Knight  v.  Spencer,        Ditto. 
Hftrries  v.  Hooper,  Ditto. 

•  Lee  e.  Stone  and  othen,  hy  order  of  V.  C.  Knight 
Bmee. . 

Tavlor  e.  Dawson,  Eaq.,  bj  order  of  Nui  Primt, 

Saikeld,c1k.  «.  Johnstone  and  othets,  by  order  of 
tim  Lord  Chancellor. 

-    Galloiray  and  another  e.  Cole,  by  order  of  iVi« 
Priut, 

NidiiAeon,  elk,  «.  Bichmond,  by  award. 

Ramsbottom  v,  Duckworth  and  another,  by  rale 
ofcoort. 

Marsh  v.  Daries  and  others,  hy  order  of  NwiVtia. 

•  South  Eaateni  Railway  Company  «.  Piokfbrd  and 
others,  by  order  of  Baron  Aldecoon. 

Tebin,  Knt,  v.  Simpson,  exors^  Ac,,  by  €»rder  of 
Justice  Erie. 

Morgan,  admix.*  &e.,  v.  Jeffrejrs,  hy  order  of 
Justice  Erie. 

•  liolton  and  wife,  admix.,  &c,  v.  Camroux,  sec. 
&c.,  special  Tcrdict. 

•  Belcher  aad  others,  assignees,  A.c«,  «•  Bellamy 
nod  another,  exora.,  &c.,by  order  of  Baron  Alderson. 

DBllt'RnBltS. 

Trinity  Term,  1847. 
For  Judgmmt* 

Duncan  s.  Benson. 

(Heard  5th  May.  1847.) 

Chamberland  v.  The  Chester  and  Birkenhead 
Railway  Company* 

(Heard  8th  Hay  1847.) 
For  Argument, 

Griffiths  p.  Pike« 

(To  stand  oTcr  until  special  case  settled.) 

'Washbonme  v.  Burrows. 

Bromoge  and  another  «.  Lloyd  and  another. 

Duke*  Knt.  and  others  e.  Dive. 

Galsworthy  v,  Strutt. 

Good  aad  another  v.  Burton. 

Shaw  V.  Glascott,  sued.  dec. 

Sidebottom  v.  The  Comnussioners  of  the  Gloasop 
Reaerroirs. 

Judson  9.  Bowden. 

Hill  and  othen  v.  The  Taff  Vale  Railway  Co. 

Matchett  v.  Moore. 

Gross  e.  Wolff. 

HeU  «.  Lack. 

Cook  V.  Moylan. 

Duke,  Knt.,  and  others  v.  Castello. 

Lansdsle  «.  Clarke  and  another. 

Ramuz  v,  Crowe. 

Carter  v.  Wormald. 

Powles  aad  others  «.  Saenz. 

Berdoe  v.  Spittle. 

Danieisv.  Whitby. 

Duke,  Kt,  and  others  v.  Forbes, 

Grout  e.  EntboTen,  sued,  &e. 

Spindler  end  wHe  v.GrelleCt. 

Wofthington  v.  WnnUyn. 

Of«baB.«id  ocbnrs,  •Mtgneee,  «u  AUsopp. 

Jarris  v.  Direks. 

Galle/yadninistratriXy  V.  Milne, 

Hart  a.  Bowlby. 

Alder  and  anotheTi  asaigneeay  &e.»  v.  Newman 
end  another. 

Higga  e.  Mortimer* 

Roper  V.  Hinann. 

Rnaades  9,  The  MsnoheatMr  Soirth  Jnnotionand 
AftroKbam  Raihrmr  Company. 

Haalocl^9.TbeEaslpK»CmintiesB«iwajrCo.    j 

Clark  V.  Sherwood. 


Perrtll  and  others  v.  Jonei  and  another. 

Carle  v.  Oliver. 

PHpe  aad  another.  execnCors,  v.  Woodhoote  and 

another.  -^ 

Kemp  «.  Nash»  (sued  with  Button  and  another.) 
Kemp  V.  Hutton  aikd  another,  (sued  with  Naab.) 
Bryant  c.  Babbett. 
Bates  V.  Townley  and  another. 
Kirkwood  and  another  v.  Muigrave. 
Brown  and  another  v.  Whiteway  and  others. 
Gravatt  v.  Ward, 
Collins  V,  Ozanne  and  others. 
Dorringtoo  v.  Carter. 
Ricketts  and  others  v»  Phillips. 
Craig  V.  Lery,  (in  error.) 
Parker,  executor,  v,  Harrison. 
Eyre  e.  W^aterbouse. 
Earl  of  Lindsey  v.  Capper  and  others. 
Brine  «.  Basalgette. 
Pratt  D.  Pratt  and  others. 
AiiatSD  e.  KoUe. 
Ilewea  v.  Angell. 

Wambersie  and  another  v.  Phillips  and  another. 
Sedmnn  v.  Walker,  Esq.,  and  Stephenson. 
Sarller  and  others  v,  Johnson. 
Davis  (qui  tam)  v.  Arden. 

NEW   TKIAL   PIPEK. 

For  Trinity  Term,  1847. 
For  Judgfnent, 
Mo99d  MiehaetmaM  Ttfrm,  1846. 
Berts,  Mr.  Jtutie§  Maute.^Owm  v,  De  Bea» 
Toir— Whateley. 

(Heard  10th  Feb.  1847.) 
JAvorpool,  Mr,  Justice  OresveeU, — Sleddon  and 
another,  asaigneee,  &c.  v.  Dixon,  P.  O. — ^Mr.][aftia. 
(Heard  ISth  Feb.  1S47.) 
Mimed  Hilary  Term,  1847. 
Mlddtesex,  Lord  Chief  Baron^ — Biggs  v,  Laurie 
and  another — Mr.  Humfrey. 

(Hoard  6th  May,  1847.) 

For  Argmmsnt* 
Moved  Hilary  Term,  1847. 
LtfncfoR,  Lord  Chief  Baron, — Clark  v.  Newsam  aixd 
Edwards— Sir  F.  Thestger. 

London^  Lord  Chief  J?anHi.— M'Cowliffe  «.  Co- 
bum— Mr  Crowder. 

London^  Lord  Chief  Baron, — Hooper  and  another 
V,  'i  reffry — Mr.  Crowder. 

London,  Lord  Chief  Baron. — Goldicutf,  on  affida- 
Tits,  V.  Beugin — Mr.  Cockbum. 

London,  Lord  Cfti^f  Baron^— Vollans  v.  Fletcher 
Mr.  Martin, 

London,  Lord  Chief  Baron, — ^Lsmert  v,  Heatb—r 
Mr.  Martin. 

London,  Lord  Chitf  Baron.  —  Richardson  v,  6ar» 
michael,  Bt. — ^Mr.  Martin. 

London,  Lord  Chitf  Baron, — Simraonds  v,  Munts 
and  others — Mr.  Humfrey. 

London,  Lord  Chirf  Baron, — ^Molton  and  wifs  v» 
Camroux — Mr.  Gumey, 

London,  Lord  Chi^  Baron, — WoUey  «.  Stetnit»— 
Mr.  Cleasbv. 

London,  Lord  Chief  Baron, — Barnard  v.  Colla-^ 
Mr.  Bramwell. 

London,  Lord  Chief  Baron, — Harnett  v.  Batei*- 
Mr.  Bramwell. 

London,  Jjnrd  Chief  fitfroii.— Eager,  on  affidaviti, 
V.  Grimwood— Mr.  Prentice. 

Dsr^.r— Britt,on  affidarits^v.Fftsbleys  andoChen 
—Mr.  Wbitehorst. 

M^etdmfittik^Athdm^ofmiearyTefm^lW, 
Middinex,  Lord  Chief  fioroii.-*- Dyec  v.  Oi 
Mr.  Watson. 


$6 


ConmimLaw  Cmitt  I^U.-^SUior^t  LeHtr  Boa. 


MiddkiU,  lord  Ckitf  Bar«n.»Cal6y  v.  JobMon 
— Seijeint  Wilkint. 

Middletuf,  Lord  ChUf  Bonm.— BoalUm  v.  Milb 
M-Mr.  Crowder. 

Middlettx,  Mr,  Barm  itii/ir.— Fesanmeyer  «.  Ad- 
cook — Mr.  WataOD* 

Middtetir,  Mr.  Baren  Ro{^tf.^»-Semple  tbo  younger 
V.  Fiiik.^Mr.  Miller. 

Moved  EaMUr  Term,  1847. 

MIddletex,  Lord  CAi>f  JBaron.— Wakley  v.  Cooke. 
Mr.  Cockburn. 

Middtetes,  Lord  Chief  Baron.  —  Pietor  v.  Taft, 
(sued  as  Taff)— Mr.  Martin. 

MiddUeex,  Lord  Chief  Roivn.  —  Hitchcock,  ad- 
ministratory  &e. «.  Bearan — Mr.  Martin. 

MiddUeeXfLord  Chief  Baren^^Dwn,  Esq.  v.  Coz 
and  others— Mr.  Martin. 

MiddUtex,  Lord  Chief  Buron.— Collins  9.  Bradley 
-^  Mr.  Watson. 

MiddUtex,  Lord  Chief  Baron, — Casse  v,  Cockbarn 
and  another — Mr.  Humfrey. 

Muidtetex,  Lord  Chief  Baron. — Sturm  and  another 
y.  Jeffree  and  another— Mr.  Humfrey. 

Middleeex,  LordChhfBaron.-^Ooldehedo  v.  Swan 
—Mr.  Serjeant  Jones. 

Middletex,  Lord  Chief  Btfron^— Barker  v.  Bradley 
—Mr.  Hoggins. 

Middlesex,  Lord  Cliief  Baron, — Weinman  ».  Kyn- 
man — Mr.  Luah. 

London,  Lord  Chief  Baron. — Mason  tr.  Owen  and 
iAhers — Mr.  Attorney-General. 

London,  Lord  Chief  ^ron.— Ralli  e.  Denisloun 
and  others — Mr.  Attorney-General. 

London,  Lord  Chief  Baron. — Boyd  and  another  v. 
Mangles  and  others*— Mr.  Attorney-General. 

London,  Lord  Chief  Baren.— Clark  v.  Chaplin- 
Sir  f .  Thesiger. 

London^  Lord  Chief  BarOn. — Entwisle  and  another 
e.  Dent  and  others— Sir  F.  Kellv. 

London,  Lord  Chief  Baron. —Hiaaletine  v.  Siggers 
—Mr.  Crowder. 

London,  Lord  Chief  Baron.— Ollive  v.  Booker — 
Mr.  Crowder. 

London,  Lord  Chief  Baron, — OlUve  v,  Booker- 
Mr.  Watson. 

London,  Lord  Chief  Baron, — ^Green  and  others, 
assignees,  v.  Laurie,  Knt.,  and  others— Mr.  Martin. 

London,  Lord  Chief  Baron. — Vivian  v.  Mowatt — 
Mr.  Martin. 

London,  Lord  Chief  Baron  —Alexander  and  an- 
other V.  Booker— Mr.  Watson. 

London,  Lord  Chief  Baron. — Barber,  on  affidavits, 
V.  Grace — Mr.  Whitehurst. 

London,  Lord  Chief  Baron.— Pell  v.  Jones— Ser- 
jeant Allen. 

London,  Lord  C*ie/ Baron.— Phillips  and  another 
V.  Fisher — Mr.  James. 

Ckunbridze,  Lord  CAi*/ Baron.— Sou  thee  v.  Denny 
— Mr.  Andrews. 

Norwicfc,  j&ord  Chief  Baron. — Massey,  executor, 
&c.,  V.  Johnson  and  another,  executors,  &c. — Mr. 
Ajidrews. 

Warwick,  Mr.  Baron  Pari* .—Neville  v,  Roderick 
—Mr.  Humfrey. 

Warwick,  Mr.  Baron  P«r*e.— Wallis  v.  Swin 
bourne — Mr.  Waddington. 

York,  Mr.  Baron  il/rferion.- Perkins  v,  Bradley 
and  another— Mr.  Martin. 

Liverpool,  Mr.  Bartm  /foi/«.— Baylife  r.  Butter- 
worth— Mr.  Knowles. 

Liverpool,  Mr,  Baron  Rolfe.  —  Cooke  v,  Blake- 
Mr.  Knowles. 

Liverpool,  Mr,  Baron  Roife,— Cam*  «.  HorsfsU- 
-Mr.  Martin. 


Uvorpoel^  Mr,  Baron  Bojre«—  BraadbMit  and 
others  «•  Fernley  and  another— Mr.  Martin. 

Liverpool,  Mr.  Baron  Ba{fc.— Whitwell «.  Hani- 

n — Mr.  Watson. 

Oxford,  Mr.  Serjeant  (Tossiee.— WtnterboamA  ». 
Wagneru-Mr.  Alexander. 

Worcester,  Mr.  Serfeani  GauUe^—UwmM  and  sa- 
other  V  Grissell  and  another— Sir  F.  Kelly. 

Stafford,  Mr.  Justice  Jfaufc.— Stagg  v.  The  Earl 
of  Miltown— Mr.  Serjeant  Talfourd. 

Glouceeter,  Mr.  Jtutioe  ifau/e.  —  Christj  and 
others  t^.  Powell  and  others— Mr.  Whsteley  for  de- 
fendant Pidgeon.  ^ 

aioueester,  Mr.  Jusiiee  Vati/e.  — Cbandlav  v. 
Moise— ^r.  Godson. 

Gloucester,  Mr.  Jusiiee  i/aufl.— Balme  «.  D'£g- 
▼ille— Mr .  Keating. 

XsiMs.  Lord  Chief  Justice  PFiWi.— Napper  e.  Nip- 
per— Serjeant  Cbannell. 

Lewes,  LordChief  Justice  TfiWs.— Biddle,  exaeu- 
tor,&c.,  V,  Biddle. — Serjeant  Shee. 

Xin^ilon,  Lord  Denmen.— Cooper,  Esq.,  P.O.  v. 
Wicks — Serjeant  Cbannell. 

Kingston,  Lord  Denman.— Hooper  and  another  «. 
Williams— Serjeant  Cbannell. 

Xin^tton,  Lord  Dsnmen.— Boileaa  v.  Rodlin — 
Sergeant  Shee. 

Kingston,  Lord  Dsnman.— Wood  v.  Cooke — Mr. 
Chambers. 

Kinpton,  Lord  Denman.— Robinson  v.  Harman— 

Mr.  Chambers. 

/iftngrton,  Z-ord  Dcnman.—Newrv  and  Enniskillen 

Railway  Company  v.  Edmonds — Sir.  BramwelL 

Chester,  Mr.  Justice  Ci»/tma».— Bates  v.  Townley 
and  another— Mr,  Welsby. 

Chester,  Mr.  Justice  Coil  man.— Bates  v.  Townley 
and  another— Mr.  Townahend. 

€hrdigan,Mr.  Justice  ir«gfttm(in.— Doed.  Lewis 
V.  Lewis — Mr.  Benson. 

Winchester,  Mr.  Justice  Crwioert.- Newlyn  tr. 
Shadwell— Mr.  Cockburn. 

Dorset,  Mr,  Justice  CnssweU,—Snnt  v.  Cox- 
Mr.  Cockburn. 

Taunton,  Mr.  Juetiee  Tftiliami.— Wait  and  an- 
other V,  Baker- Mr.  Crowder. 

Taunton,  Mr,  Justice  IFiWiawf.— Wait  and  an- 
other V.  Baker. — Mr.  Butt. 

Moved  after  the  ith  day  of  Easter  Term,  1847. 

Middlesex,— Mr,  Baron  J/<fcrson.— Wilkine  r. 
Grant — Mr.  Crowder. 

Lond-jn,  Mr,  Baron  ji/<fe»:Mn.— Chapman  e. 
Geiger. — Mr.  Bramwell. 


THE  EDITOR'S  LETTER  BOX. 

Wb  are  requested  by  Messrs.  N.  Stevens, 
Fearon  and  Gosling,  of  No.  1,  Gray's  Inn 
Squai«,  to  state  that  an  error  is  made  in  the 
Law  List  just  issued,  in  describiuff  Mr.  Thomas 
Brook  Bridges  Stevens,  of  23,  Bolton  Street, 
Piccadilly,  and  of  Tamworth,  as  a  member  of 
their  firm,  with  which  he  is  not  in  any  way 
connected. 

Errata.—Hughes  v.  Williams,  vol.  34,  p.  3&» 
head-note.  For  "  the  court  refused  to  strike 
out  a  cause,"  read  "  consented." 

Page  45,  coL  2,  line  61, /or  "  if  fully  carried 
out,  will  lead  to  its  entire  extinction,"  rtad 
<<thi8  has  been  rested  upon  principles,  which, 
if  fully  carried  out,  would  lead  to  the  entire  tXr 
tinction  of  tfaie  right  its^." 


DIGEST,    AND    JOURNAL   OF   JURISPRUDENCE, 


SATURDAY,  MAY  29,  1847. 


-*<  Quod  magifl  ad  nos 


Pertinet,  et  negdre  malum  es%  agitamus.' 


HOBAT. 


PROCEEDINGS    IN    PARLIAMENT 
RELATING  TO  THE  LAW, 


The  business  of  the  session  begins  to  be 
conducted,  in  both  houses  of  parliament,  in  j 
a  manner  which  indicates  the  universal  | 
consciousness  of  a  speedy  prorogation  and 
an  approaching  dissolution.  The  members  ! 
of  the  House  of  Commons  are  so  anxious 
to  avail  themselves  of  the  earliest  oppor- 
tunity of  paying  their  personal  respects  to 
their  constituents,  that  it  requires  some 
management  to  secure  the  continued  at- 
tendance of  forty  members ;  and  the  Peers 
appear  to  feel  that  sufficient  occupation  is 
afforded  to  them  in  discussing  the  measures 
transmitted  from  the  lower  house.  .  Under 
such  circumstances,  it  can  scarcely  be 
matter  of  surprise,  that  bills  recommended 
by  urgent  and  pressing  necessity  do  not 
command  very  general  attention,  and  that 
measures  introduced  a  short  time  since, 
with  great  pomp  and  pretension,  have  now 
been  thrown  aside  or  indefinitely  post- 
poned. Indeed,  some  doubt  may  be  enter- 
tained whether  any  one  of  the  bills  in  pro- 
gress, in  which  the  legal  profession  are  pe- 
culiarly interested,  will  be  persevered  in. 
It  is  unnecessary  to  add,  that  this  ought  to 
.  be  looked  upon  rather  as  matter  of  con- 
gratulation than  of  regret.  Perhaps  hasty 
and  ill-considered  legislation  is  never  bene- 
ficial to  tlie  community:  it  is  peculiarly 
injurious  when  applied  to  legal  subjects. 

In  the  present  tone  and  temper  of  the 
legislature,  it  would  be  vain  to  expect  that 
any  legal  questions  could  be  fully  discussed 
or  deliberately  considered.  It  is  more  de- 
sirable, therefore,  that  even  alterations 
which  are  not  of  a  questionable  character. 
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should  be  postponed  to  a  more  fitting 
season.  The  government,  we  understand, 
have  notified  their  intention  not  further  to 
unsettle  the  Zmw  of  Settlement  at  present. 
The  important  changes  contemplated  in 
the  Law  of  Railways  and  .  the  Law  of 
Agricultural  Tenant- Biff hty  we  apprehend, 
will  also  stand  over.  As  to  the  Health  of 
Towns  Billy  which  involved  so  many  in- 
terests, the  noble  lord  by  whom  it  was  in- 
troduced has  already  modified  his  measure 
by  restricting  the  operation  to  the  country 
corporate  towns  in  England  and  Wales, 
and  in  announcing  this  and  other  altera- 
tions, does  not  appear  to  display  a  deter- 
mined intention  to  carry  any  portion  o^  the 
bill  during  the  present  session.  Of  the 
bills  introduced  by  members  of  the  legisla- 
ture unconnected  with  government,  we 
may  notice  Lord  Denrnans  Bill  for  amend- 
ing the  Law  relating  to  Threatening 
Letters,  Mr.  Masterman's  Cify  Small  Debts 
Courts  Bill,  and  Sir  John  Pakington's  Bill 
for  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders*  All  these  measures 
loiter  in  their  progress,  and,  with  many 
others  not  enumerated,  will  probably  be 
abandoned  long  before  the  ensuing  month 
is  run  out.  As  already  intimated,  we  can- 
not suppose  that  any  serious  intention  is 
now  entertained  of  meddling,  during  the 
present  session,  with  what  the  Lord  Chan- 
cellor a  few  weeks  ago  described  as  *<  that 
most  difficult  aqd  complicated  subject,  the 
Law  relating  io  Banhraptcy  and  Insolvency,** 
In  stating  that  a  suspension  of  legislation 
on  legal  topics  is  generally  expected  and 
desired,  let  us  not  be  misunderstood  as 
suggesting  any  relaxation  of  the  vigilance 
with   which   it  behoves  the  profession  to 


ProctedinffM  in  Parliament  Relating  to  the  Law, — Raihoajf  Law, 


regard  the  proceedings  of  the  legislature. 
Sharp  practice  occasionally  prevails  in 
parliament  as  well  as  elsewhere.  Tlie  ex- 
perience of  the  last  seven  years  supplies 
more  than  on«  imttiacfi  ia  vhkh  mnrnt  im- 
portant and'obfectioiurbl«  ewtatntmttB^  &Bve 
been  introduced,  towards  the  close  of  a 
session,  when  tlie  pencils  of  the  parlia- 
iDeiHary  reporters  have  been  worn  shorty 
and  the  patience  and  attention  of  those  who 
devote  their  attention  to  legislative  mea* 
sures  had  become  exhausted.  We  earnestly 
recommend,  therefore,  a  continuous  and 
unceasing  attention  lo  the  busineaa  of  the 
session  until  it  is  actualiybrought  to  a  close. 
We  anticipate  that  at  no  distant  period  the 
unaided  efforts  of  individuals  in  .watching 
the  progress  of  measures  in  parliament 
affecting  the  profession  may  be  transferred 
to,  or  at  all  events  shared  by,  some  respon- 
sible body  in  whom  the  intelligence  and  in- 
fluence now  scattered,  and  therefore  un- 
availing, may  be  concentrated  and  rendered 
powerful.  It  is  hoped  that  the  association, 
to  whose  establishment  and  objects  we  di- 
rected attention  in  a  recent  number,*  may  As  might  have  been  expected,  the  earliest 
be  made  auxiliary  to  this,  as  well  as  to  j  and  most  abundant  crop  of  actions  arising 
many  other  useful  purposes.  Every  day's  !  out  of  abortive  railway  schemes,  consisted 
observation  proves,  how  little  is  to  be  done  j  of  those  in  which  persons  who  supplied 
in  matters  of  a  public  nature  without,  and  I  goods  or  labour  in  furtherance  of  a  railway 
how  much  by,  union  and  organization.  project,   sought   to  recover  compensattcm 


hustings.  Something  may  be  done  in  this 
respect  by  every  individual  member  of  the 
profession  who  is  canvassed  for  his  vote  or 
influence.  If  such  a  course  of  proceed- 
«g  were  extensively  and  simultaneously 
aimptoA,  tie  vault  ceuld  nor  Aiil  to  be  ad- 
vantageously manifested  when  the  state  of 
the  profession  comes  to  be  submitted  to 
parliament,  which»  as  we  have  already  in- 
timated, it  is  intended  it  should  be  at  an 
early  period. 

In  conclusion,  we  shall  be  excused  for 
adopting  and  repeating  the  sentiment  so 
well  expressed  in  the  address  of  the  com- 
mittee of  "  the  Metropolitan  and  Provin- 
cial Law  Association,"  where  it  is  said, — 
"  Scattered  and  divided,  the  profession  has 
been  weak  ;  combined,  their  power  will  be, 
for  the  accomplishment  of  every  reasonable 
object,  amply  sufficient." 


RAILWAY   LAW. 


ACTIONS   BY   ALLOTTBRS. 


The  eve  of  a  general  election  may  not 
be  an  inappropriate  period  to  remind  our 
readers,  that  every  man  owes  somethmg  to 
his  profession.     It  is  not  necessary  to  re 


from  one  or  more  of  those  who  were  an- 
nounced to  the  world  as  constituting  the 
managing  body.  These  actions  have  been 
attended  with  results  so  varied  and  contra- 


commend  a  disruption  of  political  ties,  or  a  dictory,  as  to  throw  some  degree  of  dis- 
disregard  of  private  or  local  connections ;  credit  on  the  system,  and  to  suggest  some 
•but  it  is  not  too  much  to  expect  that,  in  doubts  as  to  the  sufficiency  of  the  madd- 
weighmg  the  relative  merits  of  rival  candi.nery,  by  which  justice  is  administered  at 
dates,  those  who  have  votes  to  give,  or  m-lnisi  prius. 

fluence  to  exercise,  should  consider  how  There  is  another  class  of  cases,  involving 
far  those  who  look  fbr  their  support  are  principles  more  complicated,  and  results 
capable  of  appreciatmg,  and  disposed  to  not  less  important,  but  which  have  yet 
promote  the  redress  of  professional  griev-  come  under  the  consideration  of  the  conrts 
ances.  So  great  a  disinclination  has  there  in  only  a  few  instances.  We  allude  to 
been  to  agitate  the  questions  in  which  the !  those  cases  in  which  parties  have  advanced 
profession  are  more  especially  interested, '  money,  with  the  view  of  becoming  proprle- 
that  It  18  extremely  probable  many,  who  j  tors  in  a  railway  scheme,  and  seek  tore- 
are  now  members  of  the  legislature,  and  cover  back  their  deposits  upon  the  aban- 


some  who  are  about  to  become  so,  are  yet 
ignorant  that  solicitors,  as  such,  have  any 
peculiar  grounds  of  complaint.  It  is  ex- 
tremely desirable  that  the  members  of  the 
new  House  of  Commons  i^uld  be  in- 
forned  on  this  subject,  and  if  possible, 
their  disposition  as  regards  it  inquired  into, 
if  not  ascertained,  before  they  go  to  the 


^KWnPaI',,; 


^^  •  Antei  p,  41, 


donment  of  the  project.  We  are  not  aware 
that,  as  regards  this  particular  description 
of  cases,  there  can  be  said  to  have  been 
any  conflicting  decisions;  but  the  facts 
upon  which  the  reported  determinations 
proceeded  are  not  of  a  character  so  univer- 
sally applicable,  as  to  enable  us  to  state 
that  the  law  in  regard  to  this  class  of  cases 
is  yet  to  be  considered  as  settled. 

The  first  decision  on  this  subject  was 
that  of  fValstabb  v.  Spottmooode^  which 


mr\ 
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was  decided  in  TrinitY  Term*  1846.**  In 
that  case»  the  plaintiff  deposited  ber  money 
i^KUi  a  letter  of  aUotment,  by  which  the 
provisional  committee  undertook  that  the 
letter*  with  the  bankers'  receipt  for  the 
d^NMits,  would  be  exchanged  for  scrip  on 
its  production  at  the  office  of  the  company, 
and  on  the  execution  of  the  parliamentary 
contract  and  subscribers'  agreement.  The 
plaintiff  nuule  the  deposit,  and  applied  at 
the  company's  office  to  have  the  letter  and 
receipt  exchanged  for  scrips  and  to  execute 
the  necessary  deeds ;  but  she  was  ultimately 
informed,  that  the  directors  had  determined 
not  to  issue  any  scrip,  and  thai  the  depo- 
sits, minus  the  expenses,  would  be  re- 
funded. It  appeared,  that  although  tliere 
had  been  applications  for  as  many  as 
400,000  shares,  70,000  only  had  been  al- 
lotted, and  the  allottees  had  only  paid  de- 
poeits  upon  4,000  shares.  Under  those 
drciiBistances,  the  plaintiff  brought  her 
action  against  the  defendant,  as  one  of  the 
managing  committee,  to  recover  back  the 
mm  paid  by  way  o£  deposit,  and  declared, 
in  the  first  count  of  the  declaration,  for  a 
breach  of  the  special  contract  to  deliver 
scrip  certificates ;  and  secondly,  upon  the 
count  for  money  had  and  received  to  the 
plaintiff's  use.  The  defendant  pleaded 
non-^isswnpsii.  A  verdict  was  taken  for 
the  plwntiff,  with  leave  to  move  to  enter  a 
nonsait ;  and  a  rule  having  been  obtained 
accordingly,  the  case  was  argued  in  the 
Conrt  of  Exchequer.  The  court  did  not 
give  any  opinion  upon  the  special  count, 
but  decided  that  the  plaintiff  was  entitled 
to  recover  on  the  count  for  money  had  and 
received,  upon  the  authority  of  NoekelU  v. 
Cro$btf  (3  Barn  &  Cr.  814.)  The  principle 
i^K>o  which  the  judgment  of  the  court  ap- 
pears to  have  proceeded  is,  that  no  part- 
nerahip  bad  actually  commenced,  and  that 
an  applicaticm  for  shares  and  payment  of 
deposits  in  a  scheme  which  turns  out  to  be 
abortive,  amounts  to  nothing,  as  the  allot- 
meot  is  not  really  a  compliance  with  the 
af^lication.  Tlie  deposit,  it  was  said,  was 
paid  for  the  special  purposes  of  a  concern 
which  was  abandoned,  and  therefore  could 
not  be  applied  to  those  purposes ;  and  upon 
these  grounds,  the  court  held  that  the 
plaintiff  was  entitled  to  have  back  the 
whole  sum  paid  by  way  of  deposit,  on  the 
c^ount  for  money  bad  and  received* 

The  facts  in  Walstabb  v.  SptOHtwoode, 
and  the  principles  upcm  which  it  was  de- 


(*)  Reported  Leg.  Ohs.,  vol,  32,  p.  180. 


termined,  will  be  found  to  be  materially  dia- 
tingttisha^e  from  those  involved  in  the  dia- 
cision  of  the  Court  of  Common  Pleas,  in  the 
more  recent  case  of  Woniner  v.  Skairp^  in 
which  judgment  was  pronounced  on  the  last 
day  of  Easter  Term.  In  that  case,  the 
plaintiff  applied  on  the  25th  of  September, 
for  thirty  shares  in  a  proposed  undertakings 
called  "  tlie  Direct  London  and  Exeter 
Railway  Company,"  in  which  the  intended 
capital  was  announced  to  be  three  millioasK 
to  be  raised  in  120,000  shares.  The  thirty 
shares  applied  for  by  the  plaintiff  were  al* 
lotted  to  him,  and  at  his  request,  the  aUot- 
ment was  afterwards  increased  to  sixty 
shares,  and  the  plaintiff  was  informed,  by 
a  circular  from  the  secretary,  that  the  de- 
posit of  1/.  7^  6d,  per  share  was  to  be  paid 
into  the  company's  bankers  before  the  I8th 
of  October,  Previous  to  the  day  last  men- 
tioned, the  managing  directors  caused  an 
advertisement  to  be  inserted  in  the  public 
newspapers,  announcing  that  the  allotmeni 
of  shares  was  completed ;  and  on  the  21st 
of  October,  the  plaintiff  paid,  into  the  com« 
pany*s  bankers  the  sum  of  82/.  lOs.,  being 
the  deposit  on  sixty  shares ;  and  on  the  4th 
of  November,  executed  the  subscription 
contract,  which  contained,  amongst  other 
things,  an  authority  to  the  managing  direC' 
tors  to  defray  all  reasonable  expenses  which 
had  been  or  might  thereafter  be  incurred. 
Ultimately,  it  turned  out  that  the  managing 
directors  had  only  allotted  58,000  out  of 
120,000  sliares,  and  that  the  money  paid 
by  the  shareholders  by  way  of  deposit  was 
expended,  there  not  being  enough  to  deposit 
in  pursuance  of  the  parliamentary  orders. 
On  the  I5th  of  December,  the  plaintiff  at- 
tended a  meeting  of  shareholders,  at  which 
the  number  of  shares  allotted  was  stated^ 
and  a  resolution,  expressive  of  confidence 
in,  and  approval  of,  the  conduct  of  the  di- 
rectorsj  was  agreed  to  by  the  majority 
present,  but  dissented  from  by  the  plain- 
tiff. Under  those  circumstances,  the  plains- 
tiff  sought,  in  an  action  for  money  had  and 
received,  and  on  an  account  stated,  to  re- 
cover back  from  the  defendant,  who  was  a 
provisional  committeeman,  and  also  one  of 
the  committee  of  management,  the  sum 
paid  by  him  as  a  deposit*  The  case  waa 
argued  at  great  length,  upon  a  rule  to  enter 
a  nonsuit,  or  for  a  new  trial,  and  the  court» 
aAer  taking  time  to  consider,  pronounced! 
its  judgment  in  favour  of  the  plaintiff^ 
mainly  on  the  grounds  that  the  application 
for  shares  and  letter  of  allotment  did  not 
constitute  a  contract  binding  on  the  plain* 
tifff  and  Uiat  he  paid  his  money  upon  a 
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fraudulent  representation.      The  plaintiff 
asked  for  sixty  shares  in  a  project  which 
was  to  have  a  capital  of  three  millions, 
raised  by  120,000  shares;  and  the  com 
mittee  professed  to  allot  to  him  what  he 
asked  for,  but,   in   truth,  allotted  him  a 
different  thing — sixty  shares  in  a  project 
in     which     there     were     only     58,000 
shares    allotted    by    the    committee,    al- 
tliough  applications  had   been    made  by 
solvent    parties    for    the    whole    number 
of  120,000  shares.       The  advertisement 
stating  that  the  committee  *'  had  completed 
the  allotment  of  shares,*'  must  be  taken  to 
be  addressed  to  all  who  were  interested, 
and,  amongst  others,  to  the  plaintiff,  who 
had  then  in  his  possession  the  letter  allot- 
ting him  60  shares.     The  jury  were  justi- 
fiea    in  finding  that   the  statement  con- 
tained in  this  letter  was  a  material  induce- 
ment to  the  plaintiff  to  part  with  his  money, 
and  as  that  statement  was  not  well  founded 
within  the  knowledge  of  the  directors,  it ! 
might  be  considered  as  a  fraudulent  mis- 1 
representation.     As  to  the  plaintiff's  at-' 
tendance  at  the  meeting  of  shareholders,  i 
he   could   not   be  considered   thereby   to' 
have  waived  his  right  to  recover  back  his 
deposits,  or  to  have  assented  to  any  acts 
of  the  directors.     The   court,  therefore,  | 
considered  that  the  verdict  taken  for  the , 
plaintiff  must  stand.  \ 

In  comparing  the  two  cases  particularly  | 
referred  to,  it  will  be  observed,  that  al- 
though in  both  cases  the  court  held  that ; 
the  plaintiff  was  not  bound  by  the  applica- ' 
tion  for  shares  followed  by  the  allotment  j 
and  payment  of  deposits,  in  WaUiabb  v.  • 
Spottiswoode,  this  conclusion  was  arrived 
at  on  the  ground  that  the  scheme  was 
abortive,  and  "  nothing  whatever  allotted," 
whilst  in  the  case  of  Wonlnerv.  Shairp  the 
same  result  appears  to  have  been  arrived 
at  on  the  principle,  that  the  allottee  had  got 
something  different  from  what  he  asked, 
namely,  an  allotment  of  shares  in  a  concern 
with  a  smaller  amount  of  capital.  fVontner 
V.  Shairp  also  differs  materially  from  JFal- 
$tabb  v.  Spottiswoode,  because  the  plaintiff 
in  the  first  of  these  cases  had  executed  the 
subscription-deed,  which  expressly  autho- 
rised the  appropriation  of  the  money  de- 
posited to  the  payment  of  preliminary  ex- 
penses— a  circumstance  which  the  Court  of 
Common  Pleas  seems  to  have  considered 
would  have  amounted  to  an  answer  to  the 
action,  if  there  had  not  been  a  fraudulent 
representation,  under  the  influence  of  which 
the  plaintiff  was  supposed  to  have  parted 
with  his  money  and  also  executed  the 
deed. 


There  is  another  case,  of  Woolmer  v. 
Toby,  from  the  Western  Circuit,  bearing  on 
Uiis  question,  and  which  our  readers  will 
remember  created  a  considerable  sensation 
at  the  time  it  was  tried.  This  case  has 
been  argued  in  the  Court  of  Queen's 
Bench,  and  now  stands  for  iudgment.  We 
shall  take  an  early  opportunity  of  calling 
attention  to  this  judgment  when  pro- 
nounced, as  there  will  then  be  the  delibe- 
rate opinion  of  the  three  common  law 
courts  on  questions  arising  out  of  actions 
by  allottees. 


METROPOLITAN    AND    PROVIN- 
CIAL  LAW  ASSOCIATION. 


EXTENSION   OF   LAW    SOCIETIES. 

The  committee  of  management  of  this 
association,  in  their  address  to  the  profes- 
sion,* strongly  recommend  the  extension 
of  local  law  societies  in  furtherance  of 
the  objects  of  the  association.  They  ex- 
hort every  solicitor  in  the  kingdom,  who  is 
not  already  a  member,  to  join  one  of  the 
present  societies  in  his  immediate  district, 
and  if  there  be  none,  to  assist  in  founding 
a  society,  in  order  that  the  whole  profes- 
sion may  ultimately  be  comprehended  in 
one  general  association. 

Looking  over  the  list  of  provincial  law 
societies  already  established,  we  find  there, 
are  no  less  than  16  counties  in  England, 
and  10  in  Wales,  where  no  law  society 
is  now  in  operation.  It  may,  therefore, 
be  useful  to  state  the  names  of  these 
counties;  the  principal  places  where  it 
may  be  most  advantageous  to  establish 
societies  ;  and  to  point  out  the  neighbour- 
ing law  societies  which  doubtless  will  be 
ready  to  assist  in  the  proper  constitution  of 
such  other  societies  as  may  be  required.'' 
We  will  first  name  the  English  counties  in 
their  alphabetical  order  : — 

Bedfordshire.  The  principal  towns  at 
one  of  which  a  society  might  he  conveniently 
located,  are  Bedford  vnd  JVobum.  The  ad- 
joining societies  hold  their  head  quarters  at 
^oW Aamp/on,— Secretary,  Mr.  George  Abbey; 
at  Cambridge,  Mr.  Foster,  jun. ;  and  at  Ayhs^ 
bury,  Mr.  Tindal. 

Berkshire.  The  principal  towns  at  which 
a  society  miffht  be  formed  in  this  count3|r  are, 
Reading  and  Abingdon.  The  nearest  adjoining 
societies  are  those  at  Osfordt — Mr.  J.  M.  Daven- 
port, Secretary ;  and  at  Aylesbury,  Mr.  Tindal. 


•  See  p.  41  ante, 

I*  There  are  law  libraries  to  some  extent  in 
different  places,  whose  aid  might  be  rendered 
available. 


MetropoUtan  and  Provincial  Law  Association. 


93 


Chbshirb.  The  city  of  Chester  and  the 
town  of  Birkenhead  are  here  the  principal 
places.  The  adjoining  societies  are  at  Liver- 
pool,— Mr.  George  Webster,  Secretary;  and  at 
IVrexham,  Mr.  John  Lewis. 

Cornwall.  The  most  eligible  towns  are, 
Fdlmouih  and  Launceston,  The  nearest  law 
societies  are  at  Plymouth  and  Exeter :  of  the 
former,  Mr.  Pridham  is  Secretary,  of  the  latter, 
Mr.  Terrell,  and  of  Devonshire  generally,  Mr. 
Campion  of  Exeter, 

DonaBTSHiRB.  Principal  towns, — Dorches- 
ter ^  Weynumth,  and  Bridport,  The  nearest 
law  societies  are  at  Exeter,  (as  above  men- 
tioned); at  Wilton,  of  which  Mr.  John  Swayne 
is  Secretary;  at  Taunton,  where  Mr.  Pinchard 
is  the  Secretary ;  and  at  Bridgwater,  Mr. 
Ruddock. 

Ebsbx.  Principal  places, — Colchester  and 
Chelmsford,  The  nearest  law  societies  are  at 
Cambridge,  —  Secretary,  Mr.  Foster,  jun. ;  at 
Bury  St,  Edmunds,  Mr.  James  Sparke. 

Hampshire.  Principal  places,— JFtncAM- 
ter,  Southampton,  and  Portsmouth .  The  nearest 
law  societies  are  held  at  Wilton  (vide  suprh)  and 
Brishton, — Secretary,  Mr.  Edward  Comford. 

Hbrbfordshirb.  Principal  town — Here- 
ford, Nearest  law  society  at  Gloucester, — Mr. 
John  Bnrrap,  Secretary. 

Hbrtforbhirb.  Principal  places, — Hert- 
ford and  St,  Albans,  Nearest  law  society  at 
Aylesbury  and  London, 

Huntingdonshire.  Principal  town, — 
Huntingdon.  Nearest  law  societies  at  North- 
ampton  and  Cambridge,  {vide  suprh.) 

Lbicbstershirb.  Principal  place, — Leices- 
ter, Nearest  law  societies  at  Birmingham, — Mr. 
Thomas  S.  James,  Secretary;  Derby,  Mr. 
Simpson ;  Bilston,  Mr.  Willim. 

Monmouthbhirb.  Principal  towns, — Mon- 
wumth  and  Newport.  Nearest  law  society  at 
Bristol, — Mr.  Wasbrough,  Secretary ;  at  Glou- 
cester, {vide  supra.) 

NoffiNGHAMBHiRE.  Principal  towns, — 
Nottingham  and  Newark,  Nearest  law  societies, 
Derby  (vide  suprh)  and  Lincoln, — Secretary, 
Mr.  £.  A.  Bromehead. 

Rutlandshire.  Principal  town, —  Oke- 
ham.  Nearest  law  society  at  Northampton, 
(vtde  suprh.) 

Shropshire.  Principal  town, — Shrews- 
bury, Nearest  law  society  at  Wolverhampton, — 
Secretary,  Mr.  William  Dent. 

WoRCBBTERSHiRB.  Principal  place, — Wor- 
eester.  Nearest  law  societies  at  Birmingham 
and  Gloucester  {vide  suprh.) 

Proceeding  to  the  IVelch  counties  which 
remain  unrepresented,  we  are  unable  to 
refer  to  any  contiguous  law  societiesi  for, 
with  the  exception  of  Denbighshire  and 
Flintshire,  there  are  none  in  the  princi- 
pality ;  and  the  English  counties  bordering 
thereon,  such  as  Chester,  Salop,  Hereford, 
and  Monmouth,  are  equally  without  legal 
associationB.  We  can,  therefore,  only 
suggest  where  a  <<  local  habitation  "  might 
be  found. 


Anolebby.    Principal  io^/n,'" Anglesey, 

Brecknock.    Principal  town, — Brecon. 

Cardigan.    Principal  town, — Cardigan. 

Carmarthen.  Pnncipal  town, — Carmar^ 
then. 

Carnarvon.  Principal  town8,~Bafi^or 
and  Carnarvon. 

Glamorgan.  Principal  towns,— Swansea 
and  Cardiff. 

Merionethshire.  Principal  towns, — Bala 
and  Dolgelly, 

SioNTGOMERY.  Principal  towns, — Welch' 
pool  and  Newtown. 

Pembroke.  Principal  towns,— Pem&roile 
and  Haverfordwest. 

Radnor.    Principal  town, — Presteigne, 

We  fear  these  lists  may  not  be  entirely 
accurate,  but  believe  they  are  suflBciently 
so  to  be  of  considerable  use,  and  we  have 
ventured  to  give  them  immediate  publicity 
because, — looking  at  the  approach  of  the 
sessions  and  assizes,  and  at  the  probability 
of  an  early  general  election^ — we  think  there 
should  be  no  time  lost  in  calling  together 
some  influential  persons  in  some  or  one  of 
the  large  towns  referred  to,  and  taking  the 
matter  into  consideration.  It  will  be  found 
that  in  several  of  these  places  there  formerly 
existed  law  societies,  which,  for  want  of 
official  activity,  ceased  to  meet,  but  may 
be  readily  revived.  Preliminary  meetings 
should  take  place  immediately,  and  at  the 
next  quarter  sessions  and  the  ensuing 
assizes  new  societies  might  be  regularly 
established  and  put  in  communication  with 
the  general  association  in  London. 

It  may  be  proper  to  observe,  that  in  all 
these  counties,  where  the  attorneys  and 
solicitors  are  unrepresented  by  any  law  so- 
ciety, there  are  several  members  of  the 
Incorporated  Law  Society,  and,  consider- 
ing the  report  at  the  last  annual  general 
meeting,  (from  which  we  quoted  in  our 
last  number,  p.  69,  awfe,)  it  is  probable 
those  gentlemen  would  readily  assist  at  a 
meeting  convened  for  the  purpose  of  form- 
ing a  new  society.*^ 

We  avail  ourselves  of  the  following  pas- 
sages in  the  address,  which  well  and  aptly 
support  the  recommendations  of  the  com- 
mittee regarding  the  extension  of  law  so- 
cieties : 

"Many  advantages  will  result  from  this 
measure.  Union  will  be  one,  and  not  the 
least.  It  may  appear  to  some  to  partake  of 
paradox,  but  it  is  nevertheless  true,  that  no 
class  of  the  community  has  been  so  supine  and 
inactive  in  the  assertion  of  their  own  rights,  or 
permitted  more  passively  aggression  and  en-< 


^  Their  names  are  distinguished  in  the  Law 
List  by  an  asterisk. 
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croachmeot.  Scattered  and  divided,  the  pro- 
fession  has  been  weak ;  combined  their  power 
will  be,  for  the  accomplishment  of  every  reason- 
Me  object,  amply  sufficient.  Another  advan- 
tage that  may  be  looked  for  is,  the  salutary 
ccmtrol  over  ail  its  members  wluch  may  be  at- 
tained by  means  of  such  an  extended  associa- 
tion: thus,  disputes  may  be  adjusted,  rules  of 
practice  established,  misfeazance  prevented, 
and,  what  has  hitherto  been  wanting,  support 
and  encouragement  afforded  to  the  attorney, 
under  circumstances  of  trial  and  difficulty, 
which  may  sometimes  meet  him  in  the  fair  and 
honourable  discharge  of  professional  duty/' 

And  again  it  is  urged  that — 

"  This  important  measure,  if  carried  outj  will 
promote  fair  and  honourable  practice,  an  ob- 

^ect  equally  beneficial  to  the  public  and  to  all 
)ranches  of  the  profession.  To  these  societies, 
or  to  the  general  association,  appeals  may  be 
made  on  disputed  points  of  professional  usage ; 
abuses  may  be  examined  and  rectified,  and  ap- 
plications to  the  superior  courto,  or  to  parlia- 
ment may  be  concerted." 

In  thus  promoting  "  fair  and  honourable 
practice  "  amongst  attorneys  and  solicitors, 
the  character  and  position  of  that  branch 
of  the  profession  cannot  fail  to  be  raised  in 
public  estimation.  Another,  and  a  not  less 
important,  object  announced  in  the  address 
18,  the  suggested  improvement  in  legal edu- 
cation.  If  the  proposal  of  the  committee 
be  carried  out,  we  doubt  not  that  hereafler 
the  position  and  prospects  of  the  profession 
will  be  greatly  advanced. 

For  the  present  we  would  earnestly 
second  the  proposition  of  the  committee, 
and  join  in  the  exhortation  to  extend  the 
benefits  ot  professional  societies,  enlisting 
the  friendly  co-operation  of  practitioners 
both  in  town  and  country,  and  thereby  se- 
curin^g,  on  the  one  hand,  their  own  honour- 
able station,  and  on  the  other,  the  faithful 
discharge  of  professional  duty.  The  mis- 
take hitherto  has  been  to  consider  the  town 
and  country  solicitors  as  having  distinct 
interests.  To  effect  the  objects  in  view 
the  whole  of  this  branch  of  the  profession 
ought  to  act  in  unison. 

Knowing  how  important  it  is  to  keep 
alive  the  attention  of  our  brethren, — ab- 
sorbed as  they  are,  for  the  most  part,  in 
their  urgent  duties  to  their  clients, — ^we 
ahall  endeavour  from  time  to  time  to  en- 
large upon  the  several  topics  in  the  address, 
and  add,  we  hope,  some  useful  information 
and  suggestions  for  the  consideration  of  the 
committee  and  the  members  generally  in 
working  out  their  important  objects.  It 
appears  to  ua  that  the  views  stated  in  die 
opening  address  are  deeply  interet ting  to 


the  public,  and  closely  connected  mth  tli« 
right  administration  of  justice.  We  shalU 
therefore,  with  the  aid  of  our  learned  and 
able  contributors,  most  heartily  support 
the  association. 


NEW  STATUTES  EFFECTING  ALTEBA. 
TIONS  IN  THE  LAW. 

DRAIN  A  OB   OF   LAND. 
10  VlCT.  C.  11. 

An  Act  to  exphdn  and  amend  the  Act  autbonz- 
ing  the  Advance  of  Money  for  the  Improve- 
ment of  Land  by  Drainage  in  Great  Britain. 
[30th  March,  1847-] 

9  ^  10  Vict.  c.  101.  —  Certain  eapenaeB 
deemed  to  be  included  as  etq^en^s  of  works  iff 
Drainage. — Whei«as  an  act  was  passed  in  tfaa 
last  session  of  parliament,  intituled  "  An  Act  to 
authorize  the  Advance  of  Public  Money,  to  a 
limited  Amount,  to  promote  the  Improvement 
of  Land  in  Great  Britain  and  Ireland  by  Works 
of  Drainage:"  And  whereas  it  is  expedient 
that  the  said  act  should  be  ex{daioed  and 
amended  :  Be  it  enacted  by  the  Queen's  Biost 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  tempmU 
and  (Commons,  in  this  preseut  parliament  as- 
sembled,  and  by  the  autnority  of  the  same, 

L  That  the  expenses  hereinafter  mentionfid 
shall  be  deemed  to  be  and  may  be  indsded 
among  the  expenses  of  works  of  drainage,  in 
respect  of  which  advances  may  be  made  un^ 
the  provisions  of  the  said  act;  (that  is  to  say,) 
The  expense  of  making  or  improving  and 
secunng  from  or  for  Uiebenent  of  thehmd 
proposed  to  be  improved  by  Draiaage  aa 
outfall  through  other  land,  or  sudi  part, 
as  the  commissioners  may  think  reascm* 
able,  of  the  expense  of  making  or  improv- 
ing and  securing  such  out&ll,    for  /die 
benefit  of  the  land  in  respect  of  which  tfaa 
advance  may  be  applied  for,  and  of  other 
land: 
The  expense  of  making  open  drains  nd 
watercourses,  including  such  open  drains 
and  watercourses  as  may  need  neooeat  re- 
pair, where  reasonable  security  lor  their 
maintenance  shall  appear  to  the  comnia- 
sioners  to  be  aflPordea  by  the  intereaka  or 
liabilities  of  the  tenants  and  occupiers  of 
the  land : 
And  the  expense  of  fencing,  trenching,  and 
clearing  the  surface  of  land  to  be  drained 
for  the  purpose  of  converting  the  same 
from  waste  or  pastore  into  arable  or  tillage 
land,  where  such  fencing,  trenching,  and 
clearing  respectively  shall  appear  to  Uie 
commissioners  to  m  necessaxy  to  secare 
and  render  productive  the  proposed  im* 
provement  by  drainage : 

Provided  that  it  shall  appear  to  the  commis- 
sioners that  in  all  the  cases  aforesaid  the  works 
will  effect  an  improvement  in  the  yearly  value 
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dlkbiaad,  wliiehwilleKeted  tfaontDMstjeuiy 
amMBt  wiiich  can  be  ebargtd  Ckencm  imdflr 
the  Hdd  act  in  respect  of  &  adwaoe  applied 
for. 

S.  Pimu,  ^e^  mmf  he  Htpetued  widi  in  cer* 
Um  eflfec.— That  where  bjr  the  aaid  act  the 
phea,  eatimate,  and  apacifieatioii  of  the  proposed 
druaaffe  ia  recfiiirea  to  be  inspected  or  ex- 
anined  faf  and  to  be  annexed  to  the  leport  of 
the  assistant  coonnissioner,  or  surveyor  or  en* 
gineer,  it  diall  be  saifideot  for  the  assistant 
cmimiasioner,  or  surrejror  or  engineer,  nnkss 
Ihe  commissionfiFB  shall  otherwise  direct,  to  in- 
qure  into  and  to  embody  in  his  report  such 
particulars  oi  the  land  proposed  to  be  drained, 
and  of  the  proposed  or  any  other  manner  of 
effecting  the  dransffe  thereoif,  and  of  the  esti- 
mated expenses  of  such  drainage,  as  shall 
appear  to  him  necessary  and  sufficient  to  enable 
the  canmissioners  to  judge  of  the  expediency 
of  an  advance  in  respect  of  the  proposed 
woriu ;  and  where  in  the  provisional  certificate, 
or  in  any  aubaeqnent  proceeding,  reference  is 
by  the  said  act  required  to  be  made  to  the  plan 
and  specification  annexed  to  such  report,  refier- 
ence  may  be  made  thereto,  or  to  the  said  re- 
port, as  circumstances  may  require;  and  it 
shall  be  lawful  for  the  commissioners  to  certify 
Ih^  opinion  that  an  advance  should  be  made 
in  Mp^ct  of  any  works,  notwithstanding  any 
deviation  therein  from  the  proposed  manner  of 
effecting  the  drainage,  if  such  deviation  shall 
appear  to  the  commissioners  to  be  expedient, 
and  productire  of  improvement  as  permanent 
and  of  as  great  yearly  amount  as  the  manner  at 
fcst  proposed. 

3.  AppUeont9  for  mdntmecs  may  withdraw  or 
reduce  tke  mnomU  of  tieir  Milicoltoiis.— That 
•U  parties  who  shall  have  made  applications  for 
advances  under  the  said  act  may  at  any  time, 
before  provisional  certificates  shall  have  been 
issued  thereon  respectively,  by  writing,  ad. 
dressed  to  the  commissioners,  withdraw  or  re- 
duce the  amount  of  the  advances  for  which 
^leir several  applications  are  made;  and  the 
commissioners  may  deal  with  any  apphcation 
for  such  reduced  advance  in  the  same  manner 
in  bU  respects  as  if  the  advance  for  which  such 
application  is  made  had  been  originally  limited 
to  the  amount  to  which  the  same  shall  be  so 
reduced. 

4.  Aftplieautf  maijf  substitute  appUcaiions  fin 
rtapeet  of  other  lands)  for  the  applications  mth- 
drawn  or  reduced  in  amount. — ^That  any  party 
whoahall  withdraw  an  application  or  reduce 
the  amount  of  the  advance  for  which  his  appli- 
cation may  have  been  made,  under  the  pro- 
vision hereinbefore  contained,  nmy  at  the  time 
of  such  withdrawal  or  reduction  substitute  for 
the  uipMca^n  so  withdrawn  an  application  for 
IB  amnee  of  the  drainage  of  any  of  his  lands 
not  comprised  in  his  previous  application ;  and 
if  dw  advance  apphea  for  by  such  substituted 
apphcation  do  not  exceed  the  advance  for  wliich 
the  application  so  withdrawn  may  have  been 
made,  or  (in  the  case  of  such  reduction  as 
foresaid)  do  not  exceed  the  amount  withdrawn 
^  reduction  from  the  advance  for  which  the 


prsviiMw  applicaliDn  mav  have  been  madc^  the 
conamsaioners  may,  ia  dealing  with  such  aub- 
stitated  af^klication,  give  the  same  the  benefit 
(if  any)  in  respect  A  priority  to  which  they 
might  have  deemed  it  entitled  if  it  had  been 
nude  at  the  same  time,  and  instead»  ia  whole 
or  in  part,  of  the  previous  application :  Pro*, 
vided  always,  that  every  such  sidMtitutod  a|p- 
plicatbn  ^lali,  in  respect  to  the  notice  required 
to  be  given  by  adverttsemeaty  aad  all  inqainae 
and  proeeediags  to  be  had  thereupon^  except 
as  aforesaid,  be  dealt  with  as  an  original  appli- 
cation. 

5.  Where  geparmte  t^Ueaiions  have  6ea» 
auM^  by  the  same  owner  for  eeoeral  adoancet, 
tke  same  may  be  eonsoiidaied, — ^That  where 
separate  applications  shall  have  been  made  by 
the  same  owner  for  several  advances  for  the 
drainage  of  several  lands,  or  where  successive 
appUcations  shall  have  been  made  for  an  ad- 
vance, and  a  further  advance  for  works  of 
drainage  on  the  same  lands,  it  shall  be  lawful 
for  the  commissioners  (with  the  consent  of  the 
owner  for  the  time  bein^  of  such  lands  or  land) 
by  thdr  provisional  certificate,  or  by  any  other 
writing  under  their  seal,  to  declare  such  sevend 
applications  to  be  consolidated  and  treated  as 
one  application,  and  thencefortli  the  proceed- 
ing's and  the  provisional  certificate,  and  the 
certificates  respectively  which  shall  be  had  and 
issued  upon  such  consolidated  applicatioi^ 
shall  be  had,  framed,  and  issued  respectively  in 
the  same  manner,  and  shall  have  the  same 
force  and  effect  in  all  respects,  as  if  the  aggre- 
gate amount  of  the  advances  applied  for  by  the 
several  applications  had  been  apulied  for,  and 
in  the  case  of  several  lands  ana  works  as  if 
such  several  lands  and  works  had  been  all 
mentioned  and  included  in  one  application: 
Provided  always,  that  where  such  separate  ap- 
plications as  atoresaid  shall  have  been  made  for 
advances  for  the  drainage  of  several  lands, 
such  applications  shall  not  be  consolidated 
without  the  Uke  notice  by  advertisement  of  the 
proposed  consolidation  as  by  the  said  recited 
act  is  required  in  respect  of  an  application  for 
an  advance ;  and  where  such  notice  by  adver- 
tisement shall  be  given,  any  person  who  would 
have  been  authorised  to  dissent  from  an  appli- 
cation for  an  aggregate  advance  in  respect  of 
the  lands  comprised  in  such  several  applica- 
tions may  dissent  from  such  proposed  consoli- 
dation, and  the  provisions  of  the  said  recited 
act  in  relation  to  dissents  shall  be  applicable  to 
dissents  from  a  proposed  consolidation. 

6.  Advances  may  be  made  on  account  in  cer- 
tain cases. — That  where  a  provisional  certificate 
has  been  or  shall  have  been  issued  under  the 
said  act,  it  shall  be  lawful  for  the  commis- 
sioners, whether  a  declaration  shall  or  shall  not 
have  been  inserted  in  the  provisional  certificate 
for  this  purpose,  to  certify  to  the  Commissioners 
of  the  Treasury  that  an  advance  on  account 
should  be  made  in  respect  of  any  part  of  the 
proposed  works  which  shall  not  have  been  ac- 
tually executed,  not  exceeding  in  amount  the 
whole  of  the  sum  then  actually  expended 
i  thereon,  in  case  it  shall  be  shown  to  the  satia- 
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faction  of  the  commissioners  that  the  part  so 
esecuted  will,  independently  of  the  part  remain- 
ing unexecuted,  be  durable  and  effectual,  and 
produce  an  improvement  in  the  yearly  value  of 
the  land  exceeding  the  amount  of  the  yearly 
charge  which  can  be  made  under  the  said  act 
in  respect  of  such  advance, 

7.  'Hme  for  completion  of  works, — That  no 
provisional  certificate  shall  be  issued  under  the 
said  act  unless  it  shall  be  shown  to  the  satisfac- 
tion of  the  commissioners,  or  security  be  given 
to  their  satisfaction  by  the  party  applying  for 
the  advance,  that  the  works  for  which  the  ad- 
vance is  to  be  made  may  be  completed  within 
five  years  from  the  date  of  the  certificate ;  and 
the  commissioners  shall  annex  to  every  pro- 
visional certificate  to  be  issued  under  the 
authority  of  the  said  act  a  provision  that  all 
WOrfca  in  respect  of  which  they  shall  certify 
their  opihion  that  an  advance  should  be  made 
shall  be  completed  within  five  years  as  afore- 
said, and  no  provisional  certificate  shall  be 
issued  upon  any  application  or  applications  by 
the  same  owner  for  any  larger  sum  than  ten 
thousand  pounds:  Provided  always,  that  in 
case  it  shall  be  shown  to  the  satisfaction  of  the 
commissioners,  or  security  be  given  to  their 
satisfaction  by  the  party  applying  for  the  ad- 
vance, that  the  works  for  which  the  advance  is 
to  be  made  may  be  completed  within  three  years 
from  the  date  of  the  certificate,  and  that  it  shall 
also  appear  to  the  satisfaction  of  the  commis- 
sioners that  such  works  are  to  be  executed 
within  any  district  in  Scotland  in  which  distress 
prevails,  and  that  such  works  mav  be  executed 
py  the  labour  of  the  inhabitants  of  such  district, 
it  shall  and  may  be  lawfid  for  the  said  commis- 
sioners in  such  case,  on  the  application  of  any 
owner,  and  with  the  sanction  of  the  Commis- 
sioners of  her  Majesty's  Treasury,  to  issue  a 
provisional  certificate  or  provisional  certificates 
for  such  larger  sum  or  sums  as  they  in  their 
discretion  shall  see  fit,  subject  to  a  provision  to 
be  annexed  to  such  last-mentioned  certificate 
that  such  works  shall  be  completed  within  the 
said  period  of  three  years. 

8.  Form  of  certificates,  and  their  effect. — 
That  certificates  and  provisional  certificates 
under  the  said  act  may  respectively  be  made  in 
such  form  as  the  commissioners  shall  think  fit ; 
and  every  such  certificate  and  provisional  cer- 
tificate respectively,  when  sealed  with  the  seal 
of  the  commissioners,  shall  for  all  purposes  be 
conclusive  evidence  that  all  the  apphcations  and 
acts  whatsoever  which  ought  to  have  been  made 
and  done  previously  to  the  issuing  thereof  have 
been  made  and  done  by  the  persons  authorized 
to  make  and  do  the  same,  and  that  an  advance 
may  be  issued  by  virtue  of  such  certificate,  and 
that  the  land  shall  become  charged  in  respect  of 
such  advance ;  and  no  such  certificate  or  pro- 
visional certificate  shall  be  impeached  by  reason 
of  any  omission  or  mistake  therein. 

9.  Fromsional  certificate  may  be  assigned, — 
That  any  owner  of  land  to  whom  a  provisional 
certificate  shall  have  been  issued  under  the  said 
act,  or  any  subsequent  owner  of  such  land,  may 
assign  such  provisional  certificate,  by  way  of  I 


security,  to  any  person  who  may  have  advanced 
or  may  agree  to  advance  monies  for  the  execu- 
tion of  the  works  therein  mentioned,  and  such 
assignment  may  be  made  by  an  endorsement 
on  the  provisional  certificate  in  the  form  set 
forth  in  the  schedule  to  this  act;  and  such  as- 
signee shall  be  entitled  to  claim  and  receive, 
upon  and  in  respect  of  such  provisional  certifi- 
cate, such  advances  as  the  owner  by  whom  the 
assignment  shall  have  been  made  might  have 
claimed  and  received  in  case  such  assignment 
had  not  been  made,  subject  nevertheless  to  the 
right  of  the  owner  as  against  such  assignee  to  an 
account  of  the  advances  so  received,  or  of  so 
much  thereof  as  shall  not  be  owing  on  his  se- 
curity; and,  subject  to  the  rights  of  asngnees 
as  aforesaid,  each  advance  shall  be  made  to  the 
owner  by  whom  the  works  in  respect  of  which 
an  advance  may  be  made  shall  appear  to  the 
commissioners  to  have  been  executed,  and  who 
shall  have  been  named  in  the  certificate  ac- 
cordingly, or  to  the  legal  personal  representative 
of  such  owner ;  and  where  an  aggregate  ad- 
vance shall  be  made  in  respect  of  works  which 
shall  have  been  in  part  executed  by  an  owner 
whose  ownership  snail  have  ceased,  and  in  part 
by  a  subseouent  owner,  the  advance  shall  be 
apportionea  by  the  commissioners  between  the 
owners  in  such  manner  as  by  the  report  of  a 
surveyor  or  assistant  commissioner,  or  other- 
wise, shall  appear  to  the  commissioners  to  be 
reasonable,  haWng  regard  to  the  sums  expended 
by  the  successive  owners,  and  such  successive 
owners  may  be  named  in  the  certificate  ac- 
cordingly. 

10.  As  to  the  words  "  owner  of  teiwb."— That 
the  words  "  owner  of  Unds  "  shall,  as  to  lands 
in  Scotland,  include  any  corporation. 

11.  This  act  to  be  deemed  part  of  the  recited 
act. — ^That  this  act  and  the  recited  act  shall  be 
construed  together  as  one  act,  and  the  pro- 
visions herein  contained  shall  be  deemed  to  ex- 
tend to  all  proceedings  and  matters  already 
taken  and  done  in  the  same  manner  as  if  such 
provisions  had  been  originally  inserted  in  the 
said  recited  act. 

12.  That  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
liam^t. 


SCHEDULES  TO  WHICH  THIS  ACT  RBFBRB. 

Form  of  Assignment  of  Provisional  Certificate. 

I  A.  B.  of  in  consideration  of 

the  sum  of  pounds  paid  to  me  [or  of 

the  advances  which  may  be  made  to  me]  by 
C.  D.,  do  hereby  assi^  to  the  said  C.  D.  the 
within  written  provisional  certificate,  and  all 
my  right  and  interest  in  and  to  the  advances 
which  may  be  made  in  virtue  thereof,  to  the 
intent  that  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  may  claim  and  recave 
such  advances,  and  may  thereout  retain  the  said 
sum  of  with  interest  for  the  same 

at  per  centum  per  annum  [or  such  sums 

as  may  be  advanced  to  me  by  the  said  C.  D.  as 
aforesaid,  with  interest  at  per  centum 
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per  annum  from  the  time  of  the  respecthre  ad- 
vances thereof.] 

In  witness  whereof  I  have  hereunto  set  my 
hand,  this  day  of  18     . 


LAW  OF  ATTORNEYS. 


DBFBCTIVB    BILL    OF    COSTS. —  NAME    OF 
COURT   IN    WHICH    BUSINESS   DONE. 

We  beg  to  call  the  attention  of  our 
readers  to  the  case  of  Ivimey  v.  Jktarks, 
reported  in  this  number^  (p.  107^  post,)  by 
which  It  is  decided,  that 

'*  Where  an  attorney's  bill  contains  charges 
for  husiness  done  in  the  Court  of  Chancery 
and  also  in  a  common  law  court,  it  should 
mention  each  court  in  which  such  business  was 
done.  Therefore,  where  a  bill  stated  that  some 
of  the  charges  were  for  business  done  in  the 
Court  of  Chancery,  and  it  did  not  appear  in 
what  court  the  other  business  was  done,  except 
that  the  items  showed  that  it  must  hare  been 
in  one  of  the  superior  common  law  courts. 
Held,  insufficient,  under  the  6  &  7  Vict.  c.  73." 

Tliis  decision  requires  the  especial  at- 
tention of  attorneys  and  solicitors.  If  it 
be  well-founded,  the  act  of  6  &  7  Vict.  c. 
73,  will  require  amendment.  No  doubt, 
an  attorney  ought  to  deliver  a  bill  of  costs 
in  all  respects  in  an  accurate  form.  So 
ought  a  surgeon  or  apothecary  or  a  trades- 
man. But,  whilst  it  may  be  proper  that  an 
attorney  sbould  not  be  allowed  to  recover 
for  such  part  of  his  bill  as  may  not  be  pro- 
perly stated,  either,  as  in  this  case,  from  the 
omission  of  the  ntftaie  of  one  of  the  courts 
in  which  part  of  the  business  was  done^  or 
for  other  defects — we  cannot  understand 
the  justice  of  nonsuiting  him  for  the  whole 
The  client  should  be  required  to  make  his 
objection  by  plea,  if  it  turn  on  the  form  of 
the  bill,  and  there  should  be  power  to 
amend  on  payment  of  costs :  or,  the  client 
should  take  out  a  summons  requiring  the 
attorney  to  amend  his  bill  according  to 
the  practice  of  amending  particulars  of 
demand.  There  seems  to  be  a  failure  of 
justice. 

JURISDICTION  OF  THE  ECCLE- 
SIASTICAL COURTS. 


There  appears  but  little  doubt  that  the 
courts  at  Doctors*  Commons  will  be  re- 
modelled consistently  with  the  reforms 
which  are  taking  place  in  all  the  ancient 
courts  of  the  realm.  The  difficulty  will  be 
here,  as  it  was  in  the  Court  of  Chancery, 
to  make  due  arrangements  for  abolished 


offices  :  doing,  on  the  one  hand,  what  may 
be  just,  (aye  Aod  liberal,)  towards  vested 
interests,  on  the  one  hand,  and  on  the  other, 
what  may  be  due  to  the  public  and  the 
right  administration  of  justice. 

As  an  indication  of  "  coming  events,'* 
promoted  by  a  potent  body,  t/ie  Dissenters, 
we  give  the  following  petition  to  the  House 
of  Commons,  printed  in  the  votes  and  pro- 
ceedings of  the  6th  May.  It  comes  from 
the  officers  and  members  of  '*  the  Society 
for  the  Abolition  of  Ecclesiastical  Courts,' 
and  states— 

"  That  ecclesiastical  laws  and  courts  in  this 
country  had  their  origin  in  the  authority  and 
influence  of  Roman  Pontiffs,  whose  power  they 
were  designed  to  consolidate  and  retain.  That 
this  separate  and,  in  many  respects,  independ- 
ent branch  of  jurisprudence  has  produced  very 
many  national  evils,  which  induced  the  legisla- 
ture, at  the  commencement  of  the  Reformation, 
to  pronounce  the  constitutional  laws  of  ecclesi- 
astical courts,  '*  much  prejudicial  to  the  Prero- 
gatives RoyaJ,  repugnant  to  the  laws  and 
statutes  of  this  realm,  and  overmuch  onerous 
to  the  subjects;*'  but  that,  notwithstanding 
this  condemnation,  and  the  efforts  made  by 
parliament,  in  the  reigns  of  Edward  the  Sixth 
and  Elizabeth,  for  their  abolition,  they  remain 
to  this  day  essentially  unchanged. 

"  That  these  courts  are,  bv  charter  of  William 
the  Conqueror,  declared  to  be  "  for  the  govern- 
ment of  souls,*'  under  which  designation  they 
claim  and  execute  a  jurisdiction  over  matters 
in  which  the  social,  moral,  and  religious  inte* 
rests  of  every  member  of  the  State  are  in. 
volved ;  and  that  unrepealed  statutes  define  or 
declare  this  jurisdiction  (embracing,  as  it  does, 
the  laity)  to  be  such  as,  in  the  judgment  of 
your  petitioners,  is  alien  to  the  proper  autho- 
rity of  any  human  tribunal,  derogatory  to  the 
body  of  persons  thus  armed  with  the  means  of 
persecution,  opposed  to  the  free  spirit  of  our 
national  institutions,  and  utterly  at  variance 
with  the  pure  and  beneficent  principles  of  the 
Christian  religion. 

"  That  a  royal  commission  was  appointed  in 
1830,  '  to  make  full  inquinr  into  the  practice 
and  other  things  connected  with  ecclesiastical 
courts,  and. further  to  inquire  into  the  jurisdic- 
tion of  such  courts,  and  whether  such  jurisdic- 
tion may  be  conveniently  and  beneficially  taken 
away  or  altered.'  That  this  commission  made 
their  report  in  1832,  but  that  no  legislative  re- 
medy for  the  bulk  of  the  {grievances  it  reported 
to  exist  has  yet  been  provided. 

"That  ecclesiastical  courts,  though  profes- 
sedly spiritual,  do  yet  exercise  jurisdiction  in 
several  matters  exclusively  civil,  and  especially 
the  administration  of  testamentary  and  matri- 
monial laws,  than  which  there  is  no  depart- 
ment of  jurisprudence  of  more  vital  and  daily 
importance  to  every  class  of  the  community, 
but  which  the  royal  commissioners  report, '  it 
is  impracticable  to  have  efficiently  administered 
in  diocesan  courts.' 
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"  That  tha  evils  anshij^  oat  of  tbeir  U»t»- 

m^tary  juriadiction  are  manifold,  and  of  grave 

9ational  importance,  among  which  your  peti> 

tioners  include : — 

The  usurpation  of  civil  power  by  spiritual  per- 
sons ;  the  royal  com  rission  admitting  that 
these  courts  '  in  administering  testamentary 
law»  exercise  a  jurisdiction  purely  cinl,  and 
in  name  only  ecclesiastical/ 

The  want  of  safe  and  convenient  registries  for 
wills,  the  present  depositories  in  cathedrals 
or  rooms,  the  private  property  of  ecclesiasti- 
cal persons  or  corporations,  being  in  nearly 
all  instances  unsafe  and  inconvenient. 

The  danger  of  titles  to  real  and  personal  pro- 
perty being  destroyed,  wills  having  by  the 
testimony  of  officers  in  these  courts,  '  been 
lost  or  clandestinely  removed ;'  and  the  ec- 
clesiastical authorities  who  have  charge  of 
these  important  national  records  having  re- 
fused, in  some  instances,  to  provide,  even  at 
a  moderate  expense,  and  at  the  earnest  en- 
treaty of  their  own  officers,  suitable  and  safe 
depositories  for  them. 

The  absence  of  any  direct  and  efficient  powers 
for  enforcing  the  payment  of  legacies,  and 
distribution  of  intestates'  ejects,  the  courts 
of  equity  not  having  any  original  jurisdiction 
in  testamentary  matters,  but  being  bound  to 
adopt  in  questions  of  legacy  the  rules  which 
obtain  in  the  ecclesiastical  courts,  while 
those  latter  courts  can  do  nothing  more  than 
require  the  exhibition  of  an  inventory  of  the 
deceased's  effects,  in  order  to  enable  parties 
to  prosecute  their  rights  before  another  and 
a  civil  tribunal. 

The  prerogative  of  the  Archbishop  of  Canter- 
bury, who,  to  sustain  his  spiritual  supe- 
riority, is  possessed  of  the  exclusive  ri^^ht  of 
granting  probate,  or  administration  m  all 
cases  where  the  deceased  has  left  five  pounds 
personal  property  in  t^vo  places,  having  sepa- 
rate ecclesiastic^  jurisdiction ;  a  prerogative 
which  often  compels  persons  to  take  out  a 
second  probate  or  administration,  the  first, 
when  taken  out  in  a  wrong  court,  being 
legally  void,  by  which  means,  serious  \iTong, 
inconvenience,  and  loss  are  frequently  in- 
flicted, and  gross  injustice  is  practised. 

The  necessity  of  applying  to  different  tribunals, 
to  try  one  and  the  same  will,  according  as  it 
disposes  of  real  or  personal  estate,  so  that 
in  the  ecclesiastical  court  the  maker  of  a 
will  has  been  declared  insane  in  disposing  of 
his  goods,  the  same  instrument  in  the  civil 
court  being  pronounced  the  act  of  a  sane 
testator,  as  regards  liis  land. 

The  anomaly  by  which  a  will  devising  land  is 
regarded  legally  complete  in  itself,  but  is 
held  insufficient  when  disposing  of  personal 
property,  until  it  has  received  by  grant  of 
probate  the  sanction  of  the  church,  a  dis- 
tinction repeatedly,  by  the  highest  legal  au- 
thorities, declared  an  aosurdity  and  a  judicial 
wrong. 

Tht  aggravation  of  these  evils  by  the  fact,  that 
the  ecclesiastical  courts  not  having  the 
power  in  any  testamentary  suit  to  enforce 


their  own  decrees,  persoBS  are  eompeUed  io 
do  that  in  several  courts  which  they  oo^ht 
to  be  able  to  do  in  ona  suit,  and  in  one 
court,  which  not  being  possible,  while  tiiese 
ecclesiastical  courts  exist,  great  reproach 
and  discredit  are  cast  upon  the  wisdom  and 
equity*  of  English  jurisprudence. 

"That  the  matrimonial  jurisdiction   exer- 
cised by  ecclesiastical  courts  occasions  serioos 
nationail  mischiefs,  as  the  variety  of  courts  en- 
courage litigant  parties  to   institute  a   great 
number  of  appeals;    which    an   experienced 
officer  in  these  courts  declared  to  be  '  a  greater 
evil  than  is  found  in  the  whole  practice  of  the 
law.*    Your  petitioners  beheve  that  if  this  jmis- 
diction  were  taken  away  from  the  ecclesias- 
tical   and    placed   under  the    common    law 
courts,  considerable  progress  would  be  made 
towards  obtaining  such  other  legislative  reme- 
I  dies  as  would  prevent  the  discordance  between 
I  the  English  and  the  Scotch  laws  of  marriage, 
!  by  which  an  heir  deemed  legitimate  in  Scot- 
!  land  has  been  pronounced  illegitimate  in  Eog- 
I  land. 

"  That  the  mixed  jurisdiction  of  the  ecclesi- 
,  astical  courts,  rclatmg  to  causes  partly  civil, 
j  and  partly  spiritual,  is  also  a  negative  griev- 
ance. Among  the  evils  which  your  petitiooerB 
would  enumerate  are  suits  for  defamation, 
which  have  led  to  the  imprisonment  of  many 
persons  for  the  non-payment  of  costs. 

Suits  for  tithes,  and  other  ecclesiastical  de- 
mands, that  were  originally  free  gifts ;  in- 
cluded in  which  are  Easter  offerings,  mortu- 
aries, oblations,  and  church  rates,  which 
have  long  been  a  fruitful  source  of  parochiai 
strife,  and  which  inflict  serious  wrong  upon 
many  British  subjects. 
Suits  for  compelling  persons  to  become  church- 
wardens, wnich,  though  the  office  of  church- 
warden is  annual,  involve  parties  in  litiga- 
tion which  may  stretch  over  several  years. 
Suits  for  brawling  and  chiding  in  cnarches 

and  churchyards. 
And,  suits  for  laying  violent  hands  on  the 
clergy,  by  which  an  ancient  distinction  is 
retamed  between  the  civil  rights  of  the  decgy 
and  laymen. 

"That  these  courts  supply  archbishops, 
bishops,  and  other  persons  with  abundant 
opportunities  of  providing  their  family  rela- 
tions with  lucrative  and  sinecure  offices,  paid 
by  fees  exacted  from  the  public  for  probates, 
marriage  licenses,  and  other  charges*  the 
greater  part  of  which  fees  are  obtained  by 
their  own  authority,  and  augmented  or  varied 
at  pleasure. 

"  That  the  power  possessed  by  archbishops 
and  bishops  to  appoint  the  judges,  advocates, 
and  proctors  in  these  courts,  and,  at  their  plea* 
sure  to  remove  them,  places  judicial  persona 
in  a  state  of  dependance  derogatory  to  the 
authority  of  a  court  of  law,  gives  to  the  church 
a  power  not  now  possessed  by  the  crown,  nd 
flsablee  ecclesiastical  persons  to  exert  an  influ* 
ence  unknown  to  tha  constitution  in  analogous 
cases. 
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"  Thiit  the  absence  of  trial  by  juiy,  the  eeicret 
mode  of  taking  evidence,  and  the  number  of 
clerical  jndgee,  and  jndge  surrogates,  combine 
with  other  causes  to  render  spiritual  courts 
objects  of  a  deeply-seated  and  long-entertained 
national  dislike. 

''That  the  practice  of  the  ecclesiastical 
courts  is  restricted  to  such  persons  as  the 
archbishop  or  bishop  may  choose  to  select, 
and  as  swear,  at  the  time  of  admission,  that 
they  believe  the  thir^-nine  Articles,  and  will 
jrield  obedience  to  tneir  diocesan,  bv  which 
means  Protestant  dissenters,  Roman  Cfatholics, 
and  others,  are  excluded  as  practitioners, — an 
invidious  and  hurtful  exclusion,  which  not 
only  practically  frustrates  the  intention  of  the 
legislature,  when  it  abolished  religious  tests  as 

Qualifications  for  offices  of  trust  or  honour,  but 
enies  to  British  subjects  the  right  of  availing 
themselves  of  the  Ic^^  talents  of  the  whole 
English  bar. 

"  That  the  system  of  ecclesiastical  jurispru- 
dence of  which  your  petitioners  complain,  be- 
comes still  more  injurious  to  the  public  good 
throQffh  tbe  existence  of  the  courts  called 
'  The  Peculiars.'  That  of  these  there  are  nearly 
three  hundred ;  many  of  them  have  their  juris- 
diction confined  to  single  parishes, — some 
have  the  extent  of  their  jurisdiction  a  subject 
of  dispute, — more  than  se\''entv  are  now  in  lay 
hands,— while  a  very  consideraole  number  per- 
tain to  deans,  prebends,  rectors,  or  vicars,— 
and  many  of  tnem  possess  and  exercise  the 
powers  of  the  superior  ecclesiastical  courts ; 
and  all  of  them  ^ve  rise  to  such  evils,  that 
the  royal  commissioners  suggested  their  entire 
abolition, '  as  they  were  not  aware  of  any  one 
benefit  which  could  result  from  their  continu- 
ance.' 

•'That  your  petitioners  would  respectfully 
express  to  jrour  honourable  house  their  em- 
phatic conviction  that  the  ecclesiastical  laws, 
as  administered  in  ecclesiastical  courts,  are 
essentially  opposed  to  the  full  and  equal  en- 
joyment of  the  rational  rights  of  religious 
liberty.  That  the  law  now  recognises  the  equal 
rights  of  all  persons,  of  whatever  reh^ous  per- 
miasion,  to  act  upon  their  own  convictions  of 
truth  and  obligation  without  damage  or  moles- 
tation; but,  notwithstanding  this,  that  the 
ecclesiastical  courts  still  assume  that  every 
person  in  the  state  belongs  to,  and  is  bound 
to  adhere  to  one  creed  and  one  system  of  re- 
li^oos  ordinances,  and  that  they  are  clothed 
widi  powers  to  punish  all  persons  who  do  not 
conform  to  one  religious  standard.  Your  pe- 
titioners respectfully  sanr  that,  for  the  state  to 
allow  its  supreme  authority  to  be  thus  em- 
^yed  by  spiritual  persons,  is  derogatory  to 
me  authority  of  the  civil  government,  detri- 
mratal  to  the  interests  of  reUgion,  and  a  moral 
wrong." 

The  petitioners  therefore  pray  that  all 
interference  of  ecclesiastical  courts  with 
ucular  matters  niay  be  entirely  abolished  ; 
tktt  the  civil  jurisdiction  they  now  exercise 
Miy  be  transferred  to,  and  exercised  by, 


cowrU  under  the  direct  authority  of  the 
crown;  and  that  their  powers,  which  in 
any  way  interfere  with  the  free  exercise 
of  the  righu  of  conscience,  may  be  wholly 
abrogated. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

THB   NEW   COUNTY   COURTS. 

To  the  Editor  qf  the  Legal  Observer. 
Sm^ — Being  a  regular  subscriber  to  your 
work,  I  have  observed  your  judicious  remarks 
upon  the  New  Small  Debts  Act  and  Rules,  but 
I  think  you  have  not  noticed  rule  16,  which 
appears  to  me  likely  to  prove  very  oppressive 
upon  the  suitors.  That  rule,  coupled  with  the 
I6th,  only  gives  the  plaintiff  two  days  to  serve 
the  required  notices,  if  he  electa  to  accept  the 
money  paid  into  court.  Now,  here  is  a  district 
extending  12  miles  northward  and  12  miles 
westwards  of  the  place  where  the  court  is  held, 
and  where  the  clerk  resides,  and  I  have  a  client 
living  at  one  extreme  point  likely  to  sue  parties 
at  the  other  end  of  the  district;  how  is  he  to 
serve  the  notice  upon  the  defendant  except  by 
special  messenger,  at  a  great  extra  expense? 
Again,  the  notice  of  payment  into  court  is,  by 
the  82nd  sect,  of  the  act,  to  be  sent  by  the  clerk 
to  the  plaintiff  by  pott  or  messenger ;  most  pro- 
bably he  will  send  it  by  post  if  the  plaintiif  re- 
sides 12  miles  from  his  office ;  then  follows  the 
chance  that  plaintiff  may  be  from  home,  and 
his  letters  remain  unopened  imtil^  his  return, 
or  he  may  be  a  small  tradesman  in  a  country 
place  where  there  is  no  post,  and  he  only  ro- 
ceives  his  letters  once  a  week  when  he  goes  to 
the  market  town,  and  in  either  case  he  has  to 
pay  the  costs  of  the  defendant's  appearing,  al- 
though perfectiy  ignorant  of  what  has  taken 
place. 

A  SUBSCRIBBX. 


SMALL  DEBTS   ACT. 

Before  the  passing  of  the  act,  A.  sues  B.  in 
the  superior  courts  for  a  debt  under  20/.  B. 
allows  judgment  to  go  by  default,  a/. /a.  is 
issued  for  the  debt  and  costs,  but  nothing  is 
found  whereon  to  levy,  (the  judgment  was  not 
obtained  till  after  the  passing  of  the  act).  Can 
A,  cite  B.  to  tiie  new  courts  for  the  judgment 
debt,  (which  includes  the  costs,)  as  well  also 
those  costs  incidental  to  the  levying  ? 


ATTORNBTS*   CBRTIf  ICATB  DUTY. 

7b  the  Editor  of  the  Legal  Observer. 
Sib,— Allow  me  to  suggest,  through  your 
widely  circulated  periodical,  to  those  members 
of  the  profession  who  are  interested  in  the  abo- 
lition of  this  unjust  tax,  that  they  should  en- 
deavour to  obtain  a  promise  from  the  candidates 
at  the  approaching  general  election,  to  suj^rt 
a  repeal  of  it,  in  the  event  of  their  return  to 
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parliament.  I  need  not,  sir,  remind  you  of 
the  influence  of  the  provincid  practitioners  in 
almost  every  horongo,  as  well  as  in  many  of 
the  counties;  and  that  if  they  would  exert 
themselves  success  would  he  certain  to  follow. 
A  Subscriber. 


which  any  charge  I  could  make  was  quite 
unequal.  Many  respectable  men  in  the  profee- 
sion  are  considerably  at  sea  in  this  matter. 

A  Constant  Rbadxr. 


APPOINTMENT  OF  NEW  TRUSTEES. 

A  correspondent,  referring  to  the  number 
for  3rd  April,  sends  the  foUowine  form  of  power, 
which  he  contends  meets  the  objections  of  our 
former  correspondent,  and  is  more  concise  than 
the  form  he  save. 

"  And  I  hereby  direct  and  declare  that  in 
case  any  trustee  or  trustees  for  the  time  being 
of  this  my  will  shall  die,  or  refuse  or  become  by 
absence  abroad  or  otherwise  unfit  to  act  in  the 
trusts  thereof,  then  and  so  often  as  the  same 
shall  happen,  it  shall  be  lawful  for  the  surviving, 
continumg,  retiring,  or  other  trustees  or  trustee 
for  the  time  being,  by  deed,  to  appoint  any 
other  person  or  persons  to  be  a  trustee  or 
trustees  in  the  stead  of  the  trustee  or  trustees 
80  dying,  refusing,  or  becoming  unfit  to  act 
aforesaid,  and  all  the  trust  premises  shall  thei 
upon  be  transferred  accoroingly." 


as 
there- 


RBGISTRY  OF   DEEPS. 

There  is  much  talk  a^ain  in  the  legal  world 
of  having  a  general  registry,  but  I  think  this 
session  of  parliament  will  pass  over  without 
such  a  burden  being  entailea  upon  the  country. 
I  must  confess  that  such  an  act,  if  passed, 
would  add  greatly  to  the  profit  of  the  legal  pro- 
fession, to  which,  looking  at  recent  measures, 
there  could  be  no  objection.  But  then  the  client 
derives  no  benefit  from*  such  a  burden,  and  the 
solicitor  a  responsibility  almost  unequalled. 

I  have  felt  this  in  a  personal  manner  very 
much  of  late,  having  haa  to  search  the  Middle- 
sex Registry  and  the  Common  Pleas  Judgment 
Office,  in  two  or  three  different  cases,  and  I 
see  no  other  course  open  to  the  solicitor  than 
to  search  under  the  name  of  every  person  who 
has  held  the  premises  during  the  last  twenty 
years.  You  cannot  rely  that  your  vendor  had 
searched  only  five  years  previously,  for  he 
mif^ht  have  overlooked  an  incumbrance  duly 
registered  of  prior  date,  or  he  may  not  have 
searched  at  all.  The  same  will  hold  good  as 
to  judgments  in  the  Common  Pleas  :  we  must 
search  properljr  against  every  person  who  has 
held  the  premises  during  the  last  twenty  years ; 
for  if  A.  held  the  land  twenty  years  ago,  and 
had  a  judgment  duly  entered  against  him,  and 
re-registered  down  to  the  present  time  every 
five  years,  B,  afterwards  bought  from  A.  mth- 
out  searching,  and  there  have  been  innumerable 
sales  since,  searching  always  against  the  last 
vendor,  as  is  the  usual  custom,  A,'s  judgment 
would  still  remain  a  charge  upon  the  premises 
in  the  hands  of  T. 

After  I  had  completed  my  search,  I  could 
only  say,  that  I  was  not  at  all  satisfied  that  I 
mi^ht  not  have  overlooked  some  incumbrance 
or  judgment  which  might  in  equity  affect  the 
estate,  and  so  incurring  a  responsibility  for 


APPLICATIONS  FOR  TAKING  OUT  AND 
RENEWAL  OF  CERTIFICATES, 

On  the  last  day  of  JHnity  Term,  1847- 

Ciiiccn'tf  3Scnri. 

Ascroft,  William,  Oldham. 

Bell,  Edward,  Stafford. 

Carter,  Frederick  Ro^er,  Exeter. 

Dalton,  Geoi^e  Wilkinson,  5,  Duke  Street, 
St.  James's;  Uandover;  and  Berwick-upon- 
Tweed. 

Garratt,  Joseph,  Cambridge. 

Gray,  William,  13,  Martha  Street,  Cam- 
bridge Heath. 

Lindsay,  lUchard  Fydell,  33,  Ta^stock 
Place;  Westdean;  18,  Judd  Place;  and  29, 
Claremont  Street,  Pentonville. 

Marshall,  William,  Birmingham. 

Owen,  Henry  Hugh,  46,  l^per  John  Street, 
Fitzroy  Square. 

Parkin,  George  Lewis,  45,  Eastbourne 
Terrace,  Paddington ;  and  Regent's  Square. 

Whicher,  William,  Chichester. 

Weminck,  Henry  Hope,  BrusseUs. 

Windsor,  Other,  St.  Anne's  Terrace,  St. 
John's  Wood. 

Wilson,  Thomas,  Hatlex,  near  Lancaster; 
and  Lancaster. 

Applications  at  Judge^s  Chambers  for  day  afier 

Trinity  Term,  1847, /or  taking  out  ana  re^ 

newal  of  Certificates, 

Aldham,  George*  4,  St.  George  Terrace, 
Islington. 

Buck,  Charles,  Wellington. 

Dawbam,  Robert,  jun.,  Norwich ;  and  Alfred 
Street,  Bedford  Souare. 

Higginbottom,  William  Henry,  Manchester ; 
and  Ashton-under-Lyne. 

Moore,  Frederick  Harry,  Blandford  Forum. 

Myers,  John,  Manchester. 

Parrott,  William,  10,  Staple  Inn;  Green- 
wich ;  42,  Ebury  Street,  Pimhco. 

Swift,  William  B.,  Lewisham;  2,  Golden 
Square ;  8,  Temple  Place,  New  Cross. 

Smith,  Edwin  Augustus,  Blandford  Forum. 

Thornthwaite,  William,  30,  Gordon  Street, 
Gordon  Square. 

Wilks,  John,  Birstal;  Douglas;  Ramsay; 
Kircudbright;  Dewsbury. 

Wood,  Frederick  John,  Brown's  Terrace, 
Canonbury. 

Applications  to  Judge  at  Chambers  for  taking  oni 

and  renewing  Certificates,  pursuant  to  Judges^ 

orders, 

Garnham,  Richard  Enoch,  33,  Gower  Place, 
Euston  Square. 

Gamett,  Philip  Frederic,  Radley's  Hotel, 
Bridge  Street ;  and  Demerara. 

Oxley,  George,  Rotheram ;  and  Brightside. 

Sill,  Richard,  Laurel  Cottage,  Lyon's  HaU, 
Kington  (Herefordshire). 


Analjftictd  Digeit  6/ Cases :  Courts  qf  Equity. 
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ANALYHCAL  DIGEST  OF  CASES, 

RBPORTBD   IN   ALL  THJB   COURTS. 

<l!^ott¥tiS  of  liquitg. 
CONSTRUCTION  OF  STATUTES. 
[Although  the  present  is  a  short  section 
of  the  Digest,  we  think  it  preferable  to  give  it 
insertion  in  this  shape,  as  distinguished  from 
other  classes  of  decisions  in  the  courts  of 
equity.] 

AWARD. 

JwrisdicHon.-'Construction  of  9  4*  10  fV.  3, 
c,  16. — ^Thc  Court  of  Chancery  is  one  of  the 
"  Courts  of  Record  "  to  which  the  stetute  9  & 
10  W.  3,  c.  15,  gires  summary  jurisdiction  for 
the  enforcement  of  awards.  The  statute  ex- 
cludes every  jurisdiction  to  interfere  with  the 
execution  of  awards  made  under  it,  except  the 
summary  jurisdiction  expressly  given  hy  it. 
And  a  bin  will  not  Ue  to  impeach  an  award 
made  under  the  statute  whether  the  submission 
under  which  it  was  made  has  or  has  not  been 
made  a  rule  or  order  of  court  before  bill  filed. 
Hemmg  v.  Swinnerton,  2  Phill.  79* 

Cases  cited  in  the  judgment :  Nicbolls  v,  IXoe,  5' 
Sim.  156 ;  Joseph  and  Webster,  in  re,  1  R.  & 
M.  496 ;  PowDsU  r.  Kiog,  6  Ves.  10. 

BANKRUPT. 

See  Insolvent  Debtor  :  Interpleader, 

CONTEMPT. 

1  fV,  4,  c.  36. — Reference  as  to  poverty,  — 
Pro  cot^fesso, — A  party  moving  for  his  dis- 
charge, under  the  ]3th  rule  of  the  1  W.  4,  c. 
36,  may  be  at  the  same  time  remanded  under 
the  12th  rule. 

Whether,  pending  a  reference  as  to  the 
poverty  of  the  defendant,  time  runs  against  the 
plaintiff  for  taking  the  bill  pro  confesso? 
Semble  not.  Potts  v.  Whitmore,  8  Bcav.  317. 

CORPORATIONS. 

54-6  W,  4,  c.  76.— The  proper  style  of 
municipal  corporations  in  cities  is,  the  '*  mayor, 
aldermen,  and  citizens,"  and  not  the  "  mayor, 
aldermen,  and  burgesses,"  of  the  city. 

Leave  giren  to  amend  the  title  of  an  answer, 
altiiough  the  application  was  opposed  by  the 
plaintiff.  Attorney-General  v.  Worcester,  Cor- 
poration  of,  2  Phill.  3. 

EXCHEQUJBR,  EQUITY. 

See  Jurisdiction, 


INFANT. 


^Trustee. 


INSOLVENT  DEBTOR. 

5  Sjf  6  Vict.  c.  116. — Release  by  assignee. — 
Bill  for  redenmtion.'-'The  plaintiff  filed  his  pe- 
tition in  the  Court  of  Bankruptcy,  under  the 
provisions  of  the  act  5  &  6  Vict.  c.  II6,  for 
the  relief  of  insolvent  debtors  not  owing  more 
than  300{.,  and  passed  his  examination,  and  ob- 
tained his  interim  and  final  orders  for  protec- 


tion. He  then  filed  an  affidavit  in  the  Court 
of  Bankruptcy,  stating  that  he  had  satisfied, 
and  obtained  a  discharge  from,  all  the  creditors 
named  in  his  schedule ;  and  that  he  had  noti- 
fied such  satisfaction  and  discharge  by  public 
advertisement.  The  plaintiff  then  apphed  to 
the  official  assignee  for  a  release  of  his  estate, 
which,  according  to  the  provisions  of  the  act, 
vested  in  such  assignee  on  the  prosecution  of 
the  petition ;  but  in  the  absence  of  any  proviso 
in  the  act  for  determining  the  duties  of  the 
official  assignee  in  such  a  case,  the  plaintiff 
was  unable  to  obtain  any  release  or  re-convey- 
ance. The  plaintiff  then  filed  his  bill  against 
the  defendant,  as  mortgagee,  for  the  redemp- 
tion of  an  estate  which  had  been  mortgaged 
before  he  presented  his  petition  to  the  Court 
of  Bankruptcy.  Upon  the  objection  of  the 
defendant,  that  the  estate  of  the  plaintiff  (if 
any)  was  vested  in  the  official  assignee :  Held, 
that  in  the  absence  of  any  statutory  jurisdic- 
tion on  the  subject  in  the  Court  of  Bankruptcy, 
and  upon  the  submission  of  the  assignee,  the 
plaintiff  was  entitied  to  sustain  the  suit  at  the 
hearing.  Whether,  if  the  defendant  had  de- 
murred, the  bill  would  have  been  sustained — 
qutere.    Preston  v.  Wilson,  5  Hare,  185.- 

Cases  cited  in  the  judgment:  Tarleton  v.  Hornby, 
1  Y.  &  C.  172 ;  Thompson  r.  Deaham,  1  Hare, 
358 ;  Major  v.  Auk  land,  3  Hare,  77 ;  Ex  parte 
Newlands,  1  De  Gex,  150. 

INSURANCE,  POLICY  OF. 

See  Interpleader. 

INTBRPLEADBR. 

Policy  of  insurance. — A  life  insurance  com- 
pany received  notice  of  an  assignment,  by  an 
msurer  of  a  policy  which  the  company  had 
granted,  and  the  insurer  afterwards  became 
bankrupt.  Soon  after  the  death  of  the  person 
I  whose  hfe  was  assured,  the  party  to  whom  the 
I  assignment  had  been  made  applied  for  the 
payment  of  the  sum  due  upon  the  policy,  and 
the  companv  inquired  of  the  assignees  of  the 
bankrupt  whether  there  was  any  objection  to 
payment  being  made  to  the  claimant.  The 
assignees  did  not  assent  to  the  payment,  but 
maoe  no  positive  claim  to  the  policy.  In  the 
meantime  an  action  was  brought  upon  the 
policy  by  the  claimant,  in  the  name  of  the 
oankrupt  against  the  company :  Held,  that  it 
was  a  case  in  which  the  company  were  entitled 
to  file  their  bill  of  interpleader  against  the 
plaintiff  in  the  action,  the  bankrupt,  and  his 
assignees ;  and  that  the  assignees  who  had  in 
the  suit  shown  no  title  to  the  policy,  must  pay 
the  costs.     Fenn  v.  Edmonds,  5  Hare,  314. 

JURISDICTION. 

Exchequer. — Prerogative. — 5  Vict.  c.  5.— 
The  whole  equity  jurisdiction  of  the  Court  of 
Exchequer,  mcluding  that  relating  to  the 
revenue,  was  transferred  to  this  court  by  the  5 
Vict.c.  5,  8.  1. 

The  crown  might,  before  the  abolition  of 
the  Equity  Exchequer,  have  proceeded  on  the 
equity  side  in  respect  of  a  legal  right,  and  may 
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now  proceed  in  the  same  way  in  chancery. 
Attorney  General  v.  Corporation  of  London,  8 
Beav.  270. 


Cases  cited  in  tbe  judgment : 
tbe  Prince  of  Wales,  v. 
Wightwick.  167. 

And  see  Award, 


Attorney-general  of 
Sir  J.  St.  Aubyn, 


LAND   GLAUSES    CONSOLIDATION. 


bar  created  by  20  years'  DoeseBsion  by  a  mort- 
gagee, is  defeated  by  lus  naving  kept  accounts 
of  the  PentB  receiTed  by  him.  Baker  v,  Weiton, 
14  Sim.  426. 

MOIITOAGB. 

Purchaser  tviihin  27  Eliz.  c.  4. — ^An  equitable 
mortgage  by  deposit  of  title-deeds,  with  an 
agreement  in  wnting  by  tbe  party  making  the 
deposit,  to  execute  a  formal  mortgage  of  the 
Entry  on  land  for  surveying,  setting  ou^  j  property  to  the  mortgagee  for  the  balance  which 
Ime,  <5rc.  —  Notice.  —  Injunction.  —  8  Vict. ;  might  be  due  to  him,  constitutes  the  equitable 
c.  18. — A  railway  company  having  power  mortgagee  a  purchaser  for  good  consideration 
to  purchase  a  plot  of  land  for  their  railway, '  within  the  statute  27  Eliz.  c.  4,  in  respect  of 
entered  upon  the  same  to  survey  and  take  j  such  balance ;  and,  it  being  a  term  of  the 
levels  thereof,  and  probe  or  bore  to  ascer-  agreement  that  the  mortgage  to  be  executed 
tain  the  nature  of  the  soil,  and  set  out  the  should  contain  a  power  of  sale,  the  court,  on  a 
centre  line  of  the  railway,  and  for  that  pur-  bill  to  set  aside  a  prior  voluntary  conveyance 
pose  they  dug  a  trig  line  or  trench  2  inches  by  the  mortgagor,  as  fraudulent  and  void, 
deep  and  14  inches  mde  across  the  plot  of  I  under  the  statute  27  Eliz.  c.  4,  decreed,  that, 
land,  but  they  gave  the  owners  of  the  land  no  i  on  default  of  payment,  the  mortgaged  property 
.previous  notice  of  such  entry  as  required  by  |  should  be  sold. 


the  84th  section  of  the  Lands'  Clauses  Con 
Bolidation  Act,  (8  Vict.  c.  18).  Five  <kys  after 
the  trig  line  was  made,  the  owner  of  the  land 
discovered  the  fact,  and  9  days  from  such  dis- 
covery he  filed  his  bill  for  an  injunction. 
Upon"  the  affidavits  on  the  part  of  the  company 
that  the  surveying  and  setting  out  of  the  line 
of  railway  was  completed  on  the  day  the  trig 
line  was  made,  and  that  they  had  no  occasion 
to  enter,  and  did  not  intend  again  to  enter  upon 
the  land  until  they  had  taken  the  legal  steps 
for  permanently  using  it;  the  court  refused 
the  injunction,  out  reserved  the  costs.  Foohs 
y,  Wilts,  Somerset,  and  Weymouth  Railway 
Company,  5  Hare,  199. 

LIMITATIONS,  STATUTE  OF. 

1.  Equitable  waste. — Acqttiescence.— Release. 
'^Length  of  time. — ^The  statutory  rule  which 
|[ives  to  a  remainder-man  20  years  from  the 
time  when  his  title  accrues  in  possession  for 
brining  an  action  or  suit  for  the  property. 


QuiBre,  whether  after  the  bankruptcy  or  in- 
solvency of  a  debtor,  any  creditor  (other  than 
the  assignees)  can,  in  ordinary  cases,  sustain  a 
suit  to  set  aside  a  conveyance  made  by  the 
debtor  prior  to  the  bankruptcy  or  insolvency, 
on  the  ground  that  such  conveyance  is  fraudu- 
lent, within  the  statute  13  Eliz.  c.  5;  or 
whether  it  is  necessary  that  any  creditor  seek- 
ing to  set  aside  sucn  fraudulent  conveyance 
must  previously  recover  judgment  at  law  for 
his  debt.     Lister  v.  7W»«r,  6  Hare,  281. 

Cases  cited  in  tbe  judgment :  Buekle  v.  Mitehell, 
18  Ves.  100;  Colman  v.  Croker,  1  Ves.  jun. 
161. 

See  Limitations^  StattUe  of. 

MUNICIPAL   COnPORATIONS. 

See  Corporation. 

PAUPER. 

See  Con/empt. 

PROOATB  DUTY. 

Conversion.'-Realty  and  personalty. — DmMe 


applies  to  a  claim  for  compensation  for  eouit-   operation  of  probate.-AB  to  the  right  of  the 
11  as  to  a  claim  to  theUnd\^^o^j,u>^voLtee^tyanT^  of  I  deceased 


able  waste,  as  well 

U,elf.    And  therefore  «.  account  of  equitable  j  ';:^"-^;^  ^^^^-^"^"cwS;;? 
was  decreed  against  the  estate  of  ther^r    £— ™u.,  *^     /» 


waste  was   uccrccu  ogtuDHi.  iuc  esiace  oi  me  i  ■  e  •jlpgoiC^tv 
tenant  for  life  38  vears  after  the  waste  was ;      F  o  ™,.^ 
committed,  the  title  of  the  plaintiff,  as  re- 
mainder-man in  tail,    having  accrued  within 
20  years  before  the  filing  of  the  bill. 

Upon  a  claim  to  compensation  for  equitable 
waste,  the  court  does  not  consider  whetner  the 
act  complained  of  was,  or  was  not,  a  sound 
exercise  of  discretion  with  reference  to  the 
state  of  the  property,  and  to  the  interests  of 
the  family  to  which  it  belongs,  for  a  tenant  for 
life  has  no  right  to  alter  the  nature  of  property 
belonging  to  another  person. 

Distinction  between  acquiescence  and  the 
release  of  a  right.  Duke  of  Leeds  v.  Earl  of 
Amherst,  2  PhiU.  117 

Csses  eited  in  tbe  judgment :  Bennett  ▼.  Colley, 
e  Myl.  &  K.  S«5;  Kemp  v.  Westbrook,  1 
Yes.  sen.  378. 

2.  Mortgage. — Quare,  whether,  since  the  late 
Statute  of  Limitations  (3  &4  W.4,  c.  27,  s.  28),  the 


J,  S,  conveyed  fee  simple  estates^  unon  trust, 
by  sale,  &c.,  to  pay  certain  debts,  ana  the  re- 
sidue to  himselt,  his  executors,  administrators, 
and  assigns,  without  any  equity  thereon  in 
favour  of  his  heirs  or  real  representatiyes^  not- 
withstanding  the  estate  might  remain  uncon- 
verted at  the  time  of  his  death.  The  estate  was 
sold  after  lus  death :  Held,  that  no  part  of  the 
produce  was  liable  to  probate  duty. 

Operation  of  a  probate  in  evidencing  the  will 
and  authenticating  the  title  of  the  executor  to 
property  not  comprised  within  the  grant  of  ad- 
ministration.   Matson  v.  Swift,  8  Beav.  368. 

PRO   C0NFSS80. 

See  Contempt. 

RBLBA8B  BY  ASBIGOCBB. 

See  Insolvent  Debtor, 

TRUSTS  B. 

U  Jftfrn^—  Under  the  1  W.  4,  c  60,  the 
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)  jower  to  appoint  a  person  to 
It  is  for  the  Master  to 


^  appoint. 


'  approve. 
Fowler  v 


Master  liaa  no 

convey. 

and  for  the  conrt  to 

Ward,  8  Bear-  488. 

2.  1  fT.  4,c.  47.— /»/«»/.— The  12th  section 
of  the  1  W.  4«  c.  47»  does  not  apply  to  a  case 
where  an  estate  is  devised  to  a  tnistee  during 
the  life  of  a  cestui  ifue  trust,  with  remainders 
over ;  and  bv  the  disclaimer  of  the  trustee,  the 
legal  estate  descends  on  the  heir. 

A  conveyance  by  an  infant,  under  the  lUh 
section  of  1  W.  4,  c.  47,  passes  only  such  in- 
terest as  the  infant,  if  of  full  age,  might  pass. 
Heming  v.  AtcIut,  8  Beav.  294. 

WASTK. 

See  Limitations,  Statute  of. 


RECENT    DECISIONS  IN   THE 
RIOR  COURTS. 


SUPE. 


mBPOaTKD    BT 


BARftlSTBKS 
COUBTS. 


or  THB  SBVKRAL 


ILorlr  e&anrrllor. 

ChappeU  v.  Purday.     March  20th  &  26th,  and 
April  1st. 

COSTS  OP  BIL.L  FOB  INJUNCTION  WHERE 
PL\lNTIFir*S  TITLE  FAILS  AT  LAW.— AP- 
PEAL  FOR   COSTS    ONLY. 

This  court  has  no  jurisdiction  to  mulct  the  de- 
fendant in  his  costs  of  an  injunction  suit, 
upon  the  grounds  of  a  vexatious  and  expen^ 
sive  defence  of  the  action  at  law,  wherein 
the  plmntiff  failed  to  show  a  title  to  the 
subject-matter  of  the  bill 

An  appeal  for  costs  only  will  be  entertained 
whenever  a  principle  is  involved,  or  the  prac- 
tice of  the  court  requires  to  be  defined,  or  a 
particular  estate  or  fund  has  been  charged 
with  them,  or  they  have  been  refused,  con- 
trary to  the  usual  practice,  as  in  a  bill  for 
discovery,  ^e. 


circumstances,  the  bill  ought  to  have  been  dis- 
missed with  costs  ;  and  secondly,'tfaat  the' appeal 
involved  the  principle  of  giving  costs,  and  woald 
therefore  lie.  Upon  the  first  point  they  cited 
Turner  v.  Turner,  2  P.  Wms.  297 ;  Meyrick  v. 
Whishaw,  4  Madd.  272 ;  BaUy  v.  Taylor,  1 
Russ.  &  Myl.  73;  Bacon  v.  Spottiswoode, 
Bacon  v,  Jones,  1  Beav.  382;  MiUington  ▼• 
Fox,  3  Myl.  &  Cr.  338  ;  and  Peachy  v.  Somerset, 
1  Strange,  447 ;  (the  passage  apposite  to  this 
question  will  be  found  at  page  455.)  Upon  the 
second  point  they  cited  Owen  v.  Griffith, 
Ambler  520,  and  1  Ves.  sen.  249;  Cowper  v. 
Scott,  1  Eden,  17  (mentioned  in  Wirdman  v. 
Kent,  1  Bro.  C.  C,  p.  141,  n.,  Blunt's  ed.,  where 
most  of  the  early  cases  on  this  point  are  col- 
lected) ;  Burkett  v.  Spray,  1  Russ.  &  Myl.  113; 
Tatjlor  V.  Southgate,  Eyre  v.  Marsden,  and 
Any  ell  v.  Davis,  4  Myl.  &  Cr.,  pp.  203,  231, 
360;  Tod  v.  Tod,  1  Bligh,  638,  N.  S. 

Reference  was  also  made  during  the  argu- 
ment to  Maguire  v.  Maddin,  2  Bro.  P.  C.  393 ; 
Calcraft  v.  West,  2  Jones  &  Lat.  123 ;  Marqui$ 
of  Waterford  v.  Knight,  3  &  11  CI.  &  Rn.,  pp. 
270  &  653  ;  and  Sheehy  v.  Muskerryy  7  CI.  & 
I  Fin.  1. 

Mr.  Roll  and  Mr.  ChandUss  srgued  contrii, 
I  and  Mr.  Anderdon  replied. 

The  Lord  Chancellor,  after  briefly  stating 
the  facts  and  proceedings,  said,  that  where  a 
plaintiff  who  claims  relief  in  this  court  on  the 
grounds  of  a  legal  title  fails  in  establishing 
such  title,  it  is  a  matter  of  course  that  the  bill 
should  be  dismissed  with  costs.  The  first  de- 
cree of  his  Honour  was,  therefore,  quite  correct^ 
but  the  second  was  inconsistent  with  it,  and 
therefore  they  could  not  stand  together.  With 
respect  to  the  defence  to  the  action,  the  courts 
of  law  were  competent  to  visit  upon  the  defend- 
ant  any  impropriety  in  conducting  the  trial 
with  unnecessary  expense,  and  the  costs  there 
would  not  affect  the  costs  here,  where  the  only 
ouestion  was  on  the  plaintiff's  right  to  restrain 
the  defendant  in  the  manner  prayed.  As  to 
the  question  on  the  right  to  appeal  for  costs 
only,  it  was  of  great  importance  to  understand 


Mr.  Anderdon  and  Mr.  J.  W.  Smith  sUted, ,  , , 
that  this  was  an  appeal  by  the  defendant  from  it  correctly.  The  cases  were  numerous  in  which 
Vice-Cbancellor  Wigram,  who  had  diemissed  the  doctrine  of  appealing  for  costs  only  had 
the  plaintiff^s  h\\\  without  costs.  The  plaintiff,  been  defined.  The  general  rule  is,  that  there 
daiming  to-be  entitled  to  a  certain  copyright,  cannot  be  an  appeal  for  costs  wldch  depend 
filed  the  bill  to  prevent  the  defendant  from  i  upon  the  discretion  of  the  court  adjudicating 
using  the  same  for  his  own  benefit.  Various  '  upon  them  from  circumstances  before  it,  and 
pronedings  took  place  in  the  course  of  the  suit, '  with  which  circumstances  this  court  may  not 
and  ultimately  the  bill  was  retained  for  a  year,  be  acquainted.  The  exceptions  to  this  rule  are, 
with  liberty  for  the  plaintiff  to  try  at  law  her  where  a  principle  is  invc^ved— practice  to  be 
aOeged  title  to  the  copyright  hi  question,  other-  j  defined — a  particular  estate  or  fund  to  be 
vise  the  bill  to  be  dismissed  with  costs.  An  |  charged— or  the  costs  have  been  refused  in  a 
action  was  accordingly  brought,  when  a  ver-  bill  of  discovery — or  contrary  to  general  prac- 
dict  was  given  for  the  plaintiff,  which  was  |  ticc.  In  Owen  v.  Griffith,  Ambler,  520,  Lord 
^rwards  entered  for  the  defendant,  (see  14  Hardwieke  heard  an  appeal  for  costs  only  where 
Mees  k  Wek.  303.)  The  pUuntiff's  right  be-  \  a  mortgagee  who  is  entitled  to  them  by  the 
tag  thus  negatived  his  Honour  subsequently ,  practice  of  the  court  had  been  refused  them. 
Az     i— -J  ^y^  ^uj  ^^  ufithout  costs,  and  ex-  This  case  was  fc^lowed  by  Lord  Northinaton, 

in  Cowper  v.  Scott,  I  Bro.  141.     His  lordship 
then  referred  to  two  cases  decided  by  himself; 


prnsed  an  opinion  that  the  defendant  was  not 
entitled  to  his  costs,  as  he  had  entailed  unne- 
CMsary  expense  upon  the  plaintiff  bv  a  defence 
m  certain  portions  of  which  he  had  laikd.  The 
waed  eoimsel  snbuntted^  first,  that  under  the 


viz.,  Taylor  v.  Southgate,  and  Angell  v.  Davis, 
suprd,  in  which  an  appeal  for  costs  only  had 
been  entertained  on  tne  same  principle  and 
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upon  the  |pround  of  miscarriage  in  the  court 
below,  and  concluded  by  saying  that  he  thought 
the  decree  on  further  directions  in  the  present 
case  was  a  miscarriage,  as  the  plaintiff  had 
failed  to  make  out  at  law  the  title  which  alone 
could  give  him  the  relief  sought,  and  conse- 
quently that  the  bill  must  be  dismissed  tpiih, 
instead  of  without^  costs. 


leUrlU  Court. 
Lauiour  v.  Halcombe.    April  15,  1847. 

DISMISSAL   OF   BILL« 

The  order  staying  all  proceedings  against  one 
defendant  to  a  suit,  is  no  answer  to  a  mo* 
tioa  to  dismiss  6y  another  defendant  for 
want  of  prosecution  as  against  him. 

This  was  a  motion  by  the  assignees  of  one 
of  the  defendants  to  dismiss  the  bill  as  against 
him  for  want  of  prosecution.  It  was  opposed 
upon  the  ground  that  the  plaintiff  was  detained 
in  prison  for  non-pajrment  of  costs  to  another 
defendant,  in  a  previous  cause  for  the  same 
object  as  the  present,  and  that  all  proceedings 
against  this  defendant  being  staged  till  payment 
of  these  costs,  it  was  impossible  for  mm  to 
prosecute  the  suit  effectually  against  the  de- 
fendants, who  were  now  moving  to  dismiss ; 
and  it  was  stated  that  the  plaintiff  was  then  on- 
gaged  in  negotiations  to  ruse  money  for  the 
payment  of  these  costs. 

Mr.  Roundell  Palmer  for  the  motion. 

Mr.  Kindersley  and  Mr.  Elderton,  contrk. 

Lord  Langdale  inquired,  whether  the  plaintiff 
would  undertake  to  pay  the  costs  within  a  week, 
but  as  the  plaintiff  could  not  give  any  such  un- 
dertaking, said,  that  the  bill  must  be  dismissed, 
observing,  that  here  the  plaintiff  was  stopped 
by  his  own  default  in  proceeding  against  an- 
other defendant ;  an  excuse  for  delay  which  he 
could  not  consider  as  at  all  sufficient  to  de- 
prive a  defendant  who  had  performed  his  duty, 
of  his  right  to  have  the  bill  dismissed  for  want 
of  prosecution  against  him. 

In  re  Harwich  Railway,     May  25,  1 847. 

PETITION    FOR   REINVS8TMBNT   OP   RAIL- 
WAY  MONEYp      9  &  10  ViCT.  C.  20. 

Application  to  allow  the  security  on  which 
money  had  been  invested  under  an  order  of 
the  court  to  be  changed,  refused,  there  being 
no  authority  for  doing  so  in  the  act  9  Sf  10 
Vict.  c.  20. 
This  was  a  petition  by  the  Harwich  railway 
company  for  the  purpose  of  obtidning  a  direc- 
tion for  the  sale  of  the  sum  of  13,500/.,  which 
had  been  paid  into  court  and  invested  on  ex- 
chequer bills  under  an  order  of  the  court  pur- 
suant to  the  act  9  &  10  Vict.  c.  20,  and  that 
the  same  might  be  converted  into  cash  and  re- 
invested, the  present  state  of  the  funds  rendering 
it  advantageous  for  the  company  to  have  it  done. 
Mr.  Bourdillon  appeared  for  the  petition. 
The  Vice-Chancellor  asked  if  the  act  9  &  10 
Vict.  c.  20  gave  any  authority  for  doing  what 
was  required. 


Mr.  BourdiUon  feared  that  the  words  of  the 
act  did  not  apply  to  the  case. 

The  Vice-Cnancellor  then  said,  that  as  there 
was  nothing  in  the  act  authorizing  him  to 
grant  what  was  asked  he  should  refuse  the 
application ;  if  he  granted  it  the  effect  would 
be  to  make  the  court  a  stock-jobber  for  the 
benefit  of  the  railway  company,  and  that  par- 
ties similarly  situated  would  be  continually 
changing  their  investments  whenever  an  ad- 
vantageous opportunity  occurred. 


(Suten'tf  ISenri. 

(Before  the  Four  Judges.) 

The  Queen  v.  The  Town  Council  of  Litchfield, 
Easter  Term,  1847. 

C08T8    UNDER   THE    5  &  6  W.  4,  C.  76,  8.  92, 
ALLOWANCE  OF. 

The  tdwn  council  of  L.  dismissed  A.,  the  town 
clerk,  and  refused  to  allow  him  compensation. 
A  mandamus  issued,  and  the  town  council 
returned  that  tliey  had  dismissed  A.  for 
misconduct,  and  set  out  the  grounds  qf  <&- 
missal.  The  return  was  traversed,  the  jury 
found  a  verdict  for  A.,  and  a  peremptory 
mandamus  issued  to  award  eompensatum. 

Held,  that  the  town  council,  acting  under  a 
bon&  fide  supposition  that  A.  had  been 
guilty  of  misconduct,  the  costs  of  these  pro^ 
ceedings  were  properly  allowed  out  of  the 
borough  fund,  under  the  9'2nd  section  of 
5^6  W,4,c.  76. 

That  a  retainer  given  by  the  town  council  to 
their  attorney  to  show  cause  against  the 
writ  qf  mandamus,  was  sufficient  to  justify 
him  in  the  subseouent  proceedings  takem  w 
resisting  the  claim  for  compensation. 

It  is  no  objection  to  this  order  returned  by  cer- 
tiorari, that  no  bill  of  costs  had  been  pro- 
perly delivered. 

A  notice  of  a  meeting  to  take  into  considera- 
tion the  accounts  cfthe  borough  is  sufficiently 
explicit :  at  all  events,  the  party  objecting 
should  have  attended  the  meeting,  and  there 
have  objected  to  the  payment  of  these  costs. 

A  RULE  nisi  had  been  been  obtained  for  the 
purpose  of  setting  aside  an  order  made  on  the 
I6th  Dec,  1846,  by  the  town  council  of  Litch* 
field,  for  the  payment  of  the  sum  of  2001.  to 
Mr.  Edgington,  the  present  town  clerk  of  the 
borough  for  costs.  In  1844,  Mr.  Simpson  was 
dismissed  from  the  office  of  town  clerk  of  this 
borough.  He  applied  for  compensation,  which 
was  refused.  He  then  obtainea  from  this  court 
a  writ  of  mandamus,  and  the  town  council 
niade  a  return  to  the  writ,  stating  that  Mr. 
Simpson  was  dismissed  for  idleged  misconduct, 
and  set  forth  the  grounds  on  which  he  had  been 
dismissed.  Mr.  S.  pleaded  to  the  return,  and 
tr&versed  the  allegations  in  the  return.  The 
case  went  down  to  trial,  and  a  verdict  beixsg 
found  for  Mr.  S.,  a  peremptory  mandamne  was 
awarded  to  grant  compensation.  The  costs  in- 
curred in  resisting  this  claim  the  town  council 
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had  ordered  to  be  paid  to  Mr.  Edginffton  out  of 
the  borouf^h  fund,  under  the  5  &  6  W.  4,  c.  76, 
B.  92.  The  order  being  removed  into  this 
court  by  certiorari,  a  rule  nisi  was  obtained  to 
set  it  aside. 

Mr.  Sergeant  Talfourd  and  Mr.  Cowling 
showed  cause.  There  are  several  objections 
taken  to  this  order  of  the  town  council.  It  is 
said  that  the  costs  and  expenses  of  these  pro- 
ceedings are  not  properly  payable  out  of  the 
borough  fund  under  the  92nd  section  of  the 
Municipal  Corporation  Act ;  that  Mr.  E.  had 
not  received  a  formal  retainer  from  the  town 
council.  There  was  a  retainer  to  defend  these 
proceedings,  but  it  is  said  there  was  no  retainer 
to  defend  the  return  to  the  mandamus.  It  was 
also  objected  that  no  bill  of  costs  had  been  de- 
livered, and  that  the  notice  of  the  meeting  of 
the  town  council  on  the  l7th  Dec.  was  not  suf- 
ficiently specific  to  show  that  the  payment  of 
these  costs  would  be  taken  into  consideration, 
They  cited  Regina  v.  The  Town  Council  of 
Litchfield  y»  Regina  v.  Bridge-water  ;^  Regina  v. 
Thompson  j^  Regina  v.  Mayor  of  Gloucester,^ 

Mr.  Whately  and  Mr.  Cole,  contrk,  were 
heard  in  support  of  these  objections. 

Lord  Denman,  C.  J.  On  an  application  of 
tins  sort,  the  answer,  that  the  town  clerk  had 
been  dismissed  for  misconduct,  would,  if  folly 
made  out,  constitute  a  justification  to  the  town 
council.  The  jury  said  there  was  no  such  mis- 
conduct as  would  justify  dismissal.  But  it  did 
not  follow  thence  that  the  town  council  had 
not  acted  on  a  bond  fide  belief  that  he  had  been 
guilty  of  misconduct  such  as  to  justify  dis- 
missal. It  was  impossible,  therefore,  to  say 
that  the  town  council  had  been  altogether 
wrong.  Then  comes  the  question  whether  Mr. 
Edgington  was  employed  by  the  town  council  to 
the  extent  to  which  he  had  gone  in  defending 
them  from  the  claim  made  by  Mr.  Simpson. 
I  think  Mr.  Edgington  was  justified  in  acting  as 
he  did.  We  cannot  help  seeing,  from  all  the 
circumstances  of  this  case,  that  the  dismissal  of 
Mr.  Simpson  was  on  a  fair  and  reasonable  be- 
lief that  he  had  been  guilty  of  misconduct,  and 
that  therefore  Mr.  Edgington  was  justified  in 
going  the  length  he  did  in  resisting  the  claim 
ifor  compensation.  Then,  with  respect  to  the 
notice  of  the  meeting  at  which  the  order  was 
made,  that  was  a  notice  to  enter  upon  the  con- 
sideration of  the  accounts  of  the  borough,  and 
the  parties  who  impeach  this  order  have  no 
right  to  assume  that  no  bill  of  costs,  (which 
clearly  might  form  part  of  the  accounts,)  would 
be  considered.  The  parties  now  applying  to 
the  court  should  have  attended  the  meeting  to 
see  what  was  done,  and  have  resisted  the  vote 
for  payment.  The  non-delivery  of  the  at- 
tomejr's  bill  is  not  an  objection  at  the  present 
time,  it  ought  to  have  been  made  at  the  time, 
and  then  it  could  only  have  been  a  ground  for 
postponing  the  payment.  This  rule,  therefore, 
will  be  discharged  with  costs. 

Patteson,  fVightman,  and  Erk,  J/s,  con- 
curred. Rule  discharged  with  costs. 


€Mm*i  Sttic^  9racttre  Court. 

(Before  Mr.  Justice  Erie.) 
James  v.  Brook.    Hilary  Term,  Feb.  1  &  21. 
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MQ.B.R.893. 
*  5  Q.  B.  R.  477. 


*>  10  Adol.&  Ellis,  711. 
^  Id.  862. 


In  an  action  on  the  case  for  defamation,  the 
declaration  contained  three  counts.  At  the 
trial  the  verdict  was  for  the  defendant  on 
the  two  first  counts,  and  for  the  plaintiff 
on  the  third  count,  with  1501,  damages: 
subsequently  the  Judgment  was  arrested  on 
the  third  count.  Held,  that  the  defendant 
was  only  entitled  to  his  costs  qf  the  issues 
found Jor  him,  and  not  to  the  general  costs 
of  the  cause. 

Case  for  defamation.  The  declaration  con« 
tained  three  counts.  Pleas,  "not^ilty"  to 
the  whole  declaration,  and  a  special  plea  of 
justification  to  each  count.  The  plaintiff  took 
issue  on  the  plea  of  not  guilty,  and  replied  de 
injuria  to  the  special  pleas.  At  the  trial  the 
jury  found  a  verdict  for  the  plaintiff  on  the 
issue  raised  by  "not  guilty''  as  to  the  third 
count,  and  assessed  the  damages  at  150/.  They 
also  found  for  the  plaintiff  on' the  issues  raised 
on  the  special  pleas,  but  for  the  defendant  on 
the  issues  raised  by  the  plea  of  hot  guilty  to  the 
first  and  second  count.  Subsequently,  judg- 
ment was  arrested  on  the  third  count,  and  the 
defendant  got  the  postea.  On  the  taxation 
before  the  Master,  the  defendant  contended, 
that  as  judgment  had  been  arrested  on  the 
third  count,  that  he  had  succeeded  on  the 
whole  record,  and  therefore  was  entitled,  not 
only  to  his  costs  on  the  issues  raised  by  the 
plea  of  not  guilty  to  the  first  and  second  count, 
out  also  to  the  general  costs  of  the  cause.  On 
the  other  hand,  the  plaintiff  contended  that  he 
was  entitled  to  the  costs  caused  by  the  pleas  of 
justification,  and  that  the  defendant  was  only 
entitled  to  the  costs  of  the  issues  found  for  him, 
and  that  neither  party  was  entitled  to  the 
general  costs  of  the  cause.  The  Master  allowed 
the  plaintiff  the  costs  of  the  issues  raised  by  the 
nleas  of  justification,  but  gave  the  defendant 
his  costs  on  the  issues  raised  by  "  not  guilty  *' 
to  the  first  and  second  count,  and  dso  th6 
general  costs  of  the  cause. 

Hugh  Hill  having,  on  the  16th  of  January, 
obtained  a  rule  nisi  calling  on  the  defendant  to 
show  cause  why  the  Master  should  not  review 
his  taxation. 

Hoggins  now  (Feb.  1st,)  showed  cause,  and 
contended,  that  although  there  were  no  autho- 
rities on  the  subject,  yet  that  it  was  always  the 
practice  that  one  of  the  parties  to  an  action  got 
the  general  costs  of  the  cause,  and  that  upon 
the  present  state  of  the  postea  the  defenaant 
was  entitled  to  the  general  costs.  Here  the  de- 
fendant had  obtained  the  verdict  of  a  jur^  on 
the  only  causes  of  complaint  which  the  plamtiff 
had  any  right  to  carry  down  to  trial,  and  as  to 
the  other,  the  court,  by  arresting  the  judgment, 
had  said  that  it  was  one  not  maintainable  in  law, 
and  ought  never  to  have  been  placed  on  the 
record.    This  being  so,  the  defendant  had  8ub« 
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BtantiaUy  «acoeedBd  ia  the  aetkm  upon  tlis  whole 
record^  and  therefore  ought  to  have^e  general 
costs  of  the  cause. 

Huffh  mu,  oonti^  onbinitted  that  neither 
party  was  entitled  to  die  general  costs:  at 
common  law  neither  plaintiff  nor  defendant 
could  claim  costs ;  therefore  the  right  to  them 
depended  upon  certain  statutes  and  rules  of 
court;  the  firat  of  these  being  the  Statute  of 
Gloucester,  6  £dw.  1 ,  c.  1,  which  gare  costs  to  a 
pkdntiff  where  he  recovered  damages.  Then 
comes  23  H.8,  c.  15,  which  gives  costs  to  a  de- 
fendant in  certain  actions  where  the  plaintiff 
has  been  nonsuited,  or  a  verdict  passes  against 
him  at  the  trial:  this  was  extended  to  all 
actions  by  4  Jac.  1,  c.  3.  Under  these  statutes 
it  is  clear  that  a  defendant  was  never  entitled  to 
any  costs  if  the  plaintiff  succeeded  at  the  trial 
M  any  cause  of  actim,  Norris  v.  Waldroti,  (2 
Wm.  Blackatone,  1 199.)  Then  come  the  rules 
of  HiL  Term,  2  W.  4,  r.  74,  and  4  W.  4,  r.  7 ; 
but  these  merely  give  to  the  defendant  the  costs 
of  any  issues  found  for  him.  Now  it  is  admit- 
ted that  the  defendant  in  tinis  case  is  entitled  to 
file  costs  of  the  issues  found  for  him,  but  not 
the  general  costs  of  the  cause.  It  is  said  that 
he  has  succeeded  on  the  whole  record.  That 
IB  not  BO.  What  is  there  to  show  that  the 
|ipeneral  costs  of  the  cause  are  included  in  the 
issues  on  the  two  counts  found  ior  the  defend- 
ant, without  reference  to  the  third  count,  which 
was  found  by  the  jury  for  the  plaintiff?  If  we 
sefer  to  the  form  of  entry  of  arrest  of  judgment 
in  Tidd's  Forms,  (8th  ed.  332,)  the  entry  is, 
"we  omit  to  give  judgment  upoa  the  verdict 
sforesaid ;"  how  then  can  it  be  said  tiaat  the  de- 
Isndant  has  succeeded  upon  the  whole  reeord, 

Ckr.  ad.  mdt. 
Wightman,  J.,  (26th  Feb.,)  delivered  the 
judgment  of  Erie,  J.  In  this  action,  which 
was  for  defamation,  the  declaration  contained 
three  counts;  and  at  the  trial  the  verdict  was 
for  the  defendant  on  two  counts,  and  for  the 
plaintiff  on  the  third.  The  judgment  upon  the 
third  count  was  afterwards  arrested.  The  postea 
was  given  to  the  defendant,  and  the  Master 
taxedthe  costs  of  the  cause  to  him.  A  rule 
nm  for  a  review  of  the  taxation  was  subse- 
ouenUy  obtained,  and  I  am  of  opinion  that  it 
snould  be  made  absolute  on  the  ground  that 
the  defendant  is  only  entitled  to  the  costs  of 
those  issues  which  were  found  for  him.  Be- 
fore the  statute  of  23  Hen.  8,  the  defendant 
was  not  entitled  to  any  costs.  By  that  statute 
and  the  4  Jac.  1,  c.  3,  the  defendant  was  en- 
titled to  costs  in  case  the  plaintiff  was  non- 
suited, or  a  verdict  found  against  him.  These 
statutes  give  the  defendant  no  right  to  costs 
where  the  verdict  was  in  jwirt  for  the  plaintiff. 
By  the  8  &  9  W.  3,  c.  11,  s.  2,  the  defendant 
became  entitled  to  costs  if  he  obtained  judg- 
ment on  demurrer,  but  that  has  no  application 
here.  Therefore,  until  the  rules  of  H.  T.,  2  W. 
4,  and  H.  T.,  4  W.  4,  the  defendant  in  such  a 
case  as  this  was  not  entitled  to  any  costs. 
Those  rules,  as  it  appears  to  me,  give  him  only 
the  costs  of  the  issues  found  for  him.  By  the 
nde  H.  T.,  2  W.  4,  r.  74,  the  plamtiff^B  costs 


npoK  iflsiMB  on  whidi  he  has  not  Buccfiedrd 
are  taken  away,  and  the  costs  of  the  issnea 
found  for  the  aefendant  are  directed  to  be  de- 
ducted from  the  plaintiff's  coBts.  Under  this 
rule  the  defendant  cannot  claim  the  coats  of  the 
cause.  The  rule  H.  T.,  4  W.  4,  c  7,  directs, 
that  in  the  case  of  sevend  issues,  a  verdict  and 
judgment  shall  pass  at  the  trial  against  either 
party  in  respect  of  the  issues  which  he  has 
failed  to  establish,  and  that  he  shall  beliabk  to 
the  other  partv  in  respect  of  all  costs  occa- 
sioned by  su<m  issues.  Under  this  rule  the 
defendant  can  only  claim  the  costs  of  the  issues 
found  for  him  at  the  triaL  The  taxation 
should  therefore  be  reviewed  on  that  principle. 

"Rule  absolute. 


Commmi  9leul. 

Bowyer  v.  CooL    Easter  Term,  1 847. 

TRBBPAB6  AFT  BR  NOTICB.— C08T8  UNDBR  3 
&  4  VICT.  C.*24. —  SUOOBSTION  ON  THB 
RBCORD. 

Where,  in  an  action  for  a  trespass  committed 
after  a  notice  not  to  trespass,  the  damages 
recovered  are  under  40».,  and  the  judge  ai 
the  trial  does  not  certify,  the  plaintiff  is 
entitled  to  enter  a  suggestion  on  the  record 
of  such  notice,  in  order  to  obtain  his  JkU 
costs, 

A  notice  that,  unless  the  defendant  removed 
certain  stakes  in  such  a  manner  as  should 
be  satisfactory  to  the  plaintiff,  a  further 
action  would  be  brought,  is  a  sufficicnf  notice 
not  to  trespass  within  the  meaning  of  the  3 
<5r  4  Vict.  c.  24,  with  reference  to  the  ques^ 
Hon  qf  costs  in  a  second  action  of  trespass 
for  continuing  to  keep  up  such  stakes. 

Trbbpabb  for  breaking  and  entering  the 
plaintiff's  close,  continuing  there  certain  stakes 
and  earth,  and  causing  to  low  thereon  a  stream 
of  water.  Heas,  not  guilty,  secondly,  a  traverse 
that  the  close  in  question  was  the  plaintiff's^ 
and  thirdly  leave  and  license.  At  the  trial  of 
the  cause  before  Parke,  B.,  at  the  last  Bedford* 
shire  assises,  it  appeared  in  evidence  that  a 
previous  action  of  trespass  against  the  now  d^ 
fendant  for  diverting  the  water-couree  in  ques- 
tion, and  driving  the  same  stakes  in  the  piain- 
tiff^s  ground,  had  been  put  an  end  to  by  ^ 
acceptance  on  behalf  of  the  plaintiff  of  4Qb. 
Two  months  afterwards  the  plamtiff's  attorney 
wrote  and  sent  to  the  defendant  the  foUowiag 
letter: 

"Hemel  Hempstead,  8th  August,  1645. 

**Sir, — ^We  are  directed  by  Mr.  Bowyer  to 
give  you  notice  that  unless  you  divert  the 
course  of  the  water  so  as  to  prevent  its  flowing 
over  his  land  and  ditch,  and  restore  the  ditd 
to  its  former  state,  and  remove  the  earth, 
stumps,  stakes,  and  other  encroachments  on 
his  land  and  fence  in  the  parish  of  Ippoletts  in 
such  a  manner  as  shall  be  salaBfaetory  to  hifls, 
a  further  action  will  be  brought  agunst  yon 
previous  to  Michaelmas  Term." 

(Signed,)    **  Smith  &  Gbovbr." 

""ToMr.JohBGooke/' 
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tnie  present  action  liad  been  brought  for  an 
omisston  to  comply  with  the  terms  of  iSiia 
letter,  and  the  jmry,  nnder  the  direction  of  the 
learned  judge,  had  found  a  verdict  for  the 
plnntiff,  in  respect  onlj  of  the  eontimiing  of 
the  stakes  by  the  defendant,  damages  209. 
Hie  learned  judge,  upon  this  verdict,  refused 
to  certify  for  costs  under  the  statute  3  &  4 
Vict  c.  24,  s.  2,  and  a  rule  fim  had  been  ob- 
tained to  enter  a  suggestion  on  the  record  of 
notice  not  to  trespass  having  been  served  pre- 
viously to  the  action,  in  order  to  entitle  the 
plainnBT  to  costs. 

Peacock  now  showed  cause.     In  this  case 
tbe  judge  at  the  trial  refused  to  certifjr  that  the 
trespass  was  wilful  and  malicious,  ana  it  is  now 
sought,  notwithstanding,  to  obtain  full  costs 
for  the  plaintiff  under  the  3rd  section  of  3  &  4 
Vict.  c.  24,  which  provides  that  plaintiffs  are 
not  to  be  deprived   of  costs  in  actions  of 
trespass  where  notice  not  to  trespass  has  been 
previously  given.    The  first  point  is,  whether 
or  not  in  the  case  of  a  written  notice,  as  here, 
the  entering  <tf  a  suggestion  on  the  roll  is  the 
course  necessary  to  be  taken  in  order  to  obtain 
the  coats.   In  the  present  case  the  judge  might 
have  certified  at  the  trial,  for  by  the  case  of  Sher- 
WW  V.  Swindall,    12  M.  &  W.  783,  where  the 
trespass  complained  of  had  been  committed 
after  a  warning  not  to  do  so,  it  was  held  that 
te  judge  had  power,  under  the  2nd  section  of 
the  3  &  4  Vict.  c.  24,  to  certify  that  the  trespass 
V8S  ''wilful  and  makcious  "  so  as  to  give  full 
costs,  and  that  the  3rd  section  was  intended 
only  to  prevent  that  act  interfering  with  the  6  & 
9  w.  3,  c.  11,  s.  4.    The  second  poiot  is,  ^at 
the  notice  served  is  not  such  as  the  act  con- 
templated*    The  only  trespass  here  was  in  re- 
spect of  the  continuance  of  the  stakes,  and  the 
notice  is  not  positively  to  remove  the  stakes,  or 
not  to  commit  a  trespass,  but  simply  that  unitss 
BOmellnng  were  done,  an  action   would   be 
brought.    In  Holmes  v.  Wihon,  10  Ad.  &  E. 
£03,  where  the  trespass  cooaplained  of  was  a 
continuance  of  an  erection,  the  notice  given  re- 
qimd  in  direct  terms  the  removal   of  the 
trespass.     It  was  sabmitted,  therefore,  that  the 
notice  in  the  present  case  was  insufficient. 

Bose,  in  support  of  the  rule,  was  not  called 
upon. 

IFOde,  C.  J.  I  think  the  Tule  ought  to  be 
made  absolute.  The  statute  22  &  23  Car.  2, 
c.  9*  took  away  costs  generally  in  actions  of 
tnqwsB  where  tlie  damages  were  under  40f ., 
and,  except  by  that  statute,  there  was  nothing 
to  deprive  a  plsontiff  of  costs  up  to  the  passing 
of  the  8  &  9  W.  3,  c.  11.  The  effisct  of  this 
latter  statute  was  to  give  costs,  and  not  to  take 
them  away,  and  it  is  a  qualification  of  the  pre- 
vious statute  of  Charles.  Then,  by  the  3  &  4 
Vict  c.  24,  the  statute  of  Charles  was  re- 
pealed, so  far  as  related  to  personal  actions, 
and  the  plaintiff,  in  an  action  of  trespass  there- 
upon, becaaie  entitled  to  costs,  for  the  onlv 
statute  which  took  them  awav  was  repealea, 
and  to  hold  that  the  statute  of*^  William  takes 
awav  costs,  would  be  to  aive  it  a  contrary  effect 
to  that  which  appears  to  have  been  the  object 


of  the  iegislatare.    Then  by  the  provisions  of 
the  2nd  section  of  the  3  &  4  Tict.  c.  24,  dis- 
entitiing  a  plaintiff  to  any  costs  where  he  re- 
covere  less  tium  40s.  damages,  unless  the  judge 
certify,  &c.,  the  operatbn  Si  the  act  is  not  left 
to  what  would  otherwise  have  been  its  full 
effect,  and  incorporating  the  whole  together^ 
the  effect  will  be,  that  in  all  actions  of  trespass, 
except  where  the  trespass  has  been  committed 
after  a  notice  not  to  trespass,  tiie  plaintiff  shall 
only^  be  entitled  to  his  fml  costs  in  the  event  of 
the  judge  certifyiuff.    In  the  case  of  Dtxw  ▼• 
Hole,  16  Law  J.,  N.  8.,  2  B.  32,  it  is  true,  a 
contrary  decision  was  come  to,  but  there  the 
attention  of  the  court  was  not  called  to  the 
fact  of  the  statute  which  took  away  costs  hav- 
ing been  repealed,  and  to  the  tme  effect  of  the 
existing  statutes.    On  the  whole,  therefore,  it 
seems  to  me  that  as  a  matter  of  right  the  plain- 
tiff in  an  action  of  trespass  on  land  is  entitied 
to  his  costs  after  notice  has  been  served.    Tbe 
next  question  of  whether  or  not  the  trespass 
was  committed  after  notice  given,  depends  on 
whether  the  continuance  of  the  stakes  in  the 
ditch  operated  as  a  trespass,  and  that  it  did  so 
I  own  appears  to  me  to  be  quite  clear,  both  on 
principle  and  according  to  the  cases.    Then, 
the  only  remaining  question  is,  what,  in  a  case 
like  the  present,  is  the  proper  course  for  a 
plaintiff  to  take  in  order  to  entitle  himself  to 
costo.    He  is  not  bound  by  the  circumstance 
of  the  judge  at  the  trial  not  having  certified,  as 
in  this  case  no  certificate  was  necessary.    The 
rig^t  to  costs  otherwise  is  made  by  the  statute 
to  depend  on  the  giving  of  a  notice,  and  the 
record,  which  ought  to  show  that  the  plaintiff 
is  entitled  to  costa,  is  here  silent  as  to  notice, 
from  it  the  plaintiff  appeare  to  have  no  right  to 
costa.    He,  however,  now  comes  to  the  court 
and  contends  that  he  is  within  the  statute  which 
gives  costa,  and    ought  to  have  an  opportu- 
nity to  show  that  sufficient  notice  has  been 
given.     For  this  purpose  the  mode  of  proceed- 
ing is  by  a  suggestion  on  the  record,  and  by 
that  means  alone  the  plaintiff's  right  can  be 
properly  and  effectually  secured,  and,  there- 
fore, I  think  the  rule  ought  to  be  made  ab- 
solute. 
The  rest  of  the  court  concurred. 

Rule  absolute. 


Ivimey  v.  Marks,  Easter  Term,  1st  May,  1847. 

attorney's  bill.  —  CHANCERY.  — COMMON 
LAW. 

H^ere  an  attorney*  s  bill  contains  charges /or 
business  done  in  the  Court  of  Chancery  and 
also  in  a  Common  Law  court,  it  should 
mention  each  court  in  which  such  business 
was  done.  Thertfore,  where  a  bill  stated 
that  some  of  the  charges  were  for  business 
done  in  the  Court  qf  Chancery,  and  it  did 
not  appear  in  what  court  the  other  business 
was  done,  except  that  the  items  showed  that 
it  must  have  been  in  one  qf  the  swerior 
common  law  courts.  Held*  insufident, 
under  the6^t  Vict.  c.  73. 


108 


Svperior  Courts:  Exchequer^^Legal  ObUutuy, 


Debt  for  work  and  labour  as  an  attorney 
and  solicitor.  Plea,  that  no  signed  bill  was 
delivered  or  sent  to  the  defendant,  as  required 
by  the  statute  {6Sc7  Vict.  c.  73,  s.  37.)  Re- 
plication, that  a  si^ed  bill  was  delivered  upon 
which  issue  was  joined.  At  the  trial,  before 
Piatt,  B.,  it  appeared  that  a  bill  was  delivered, 
part  of  which  was  stated  to  be  for  business 
done  in  a  suit  in  Chancery,  which  was  headed 
by  mistake  "  Churchill  ats,  Marks,*'  instead  of 
^' Marks  ats.  ChurchillJ'  The  other  part  of 
the  bill  related  to  a  suit  between  the  defendant 
and  one  Erskine,  but  it  did  not  appear  in  what 
court  the  business  was  done,  except  that  some 
of  the  items,  such  as  charges  for  summonses 
for  time  to  plead,  attending  judges'  clerks,  &c., 
showed  that  it  must  have  oeen  in  one  of  the 
superior  courts  of  common  law.  It  was  ob- 
jected, on  the  part  of  the  defendant,  that  there 
was  no  sufficient  delivery  of  a  signed  bill,  as 
rcquu-ed  by  the  statute.  The  learned  judge 
directed  a  verdict  for  the  plaintiff^  reserving 
leave  for  the  defendant  to  move  to  enter  a  non- 
suit.     A  rule  nisi  having  been  obtained, 

Farrer  showed  cause.  The  bill  clearly  shows 
that  part  of  the  business  was  done  in  the  Court 
of  Chancery.  The  reversal  of  the  names  of  the 
plaintiff  and  defendant  was  a  mere  clerical 
error,  by  which  the  defendant  could  not  have 
been  misled.  Therefore,  at  all  events,  the 
plaintiff  is  entitled  to  recover  for  this  portion 
of  the  bill.  Walter  v.  Lacy,  1  Man.  &  G. 
64;  Drew  v.  Clifford,  Ry.  &  Moo.  280. 
Under  the  42nd  section  of  the  6  &  7  Vict. 
c.  73,  the  defendant  might  have  laid  the 
whole  bill  before  the  taxing  officer  of  the 
Court  of  Chancery,  who  is  empowered  by 
that  section  to  request  an  officer  of  the  common 
law  courts  to  assist  him  in  taxing  it.  With 
respect  to  the  other  portion  of  -the  bill,  the 
charges  themselves  clearly  show  that  they  are 
for  business  done  in  one  of  the  superior  courts 
of  common  law.  All  that  is  required  by  the 
statute  is,  that  the  bill  should  give  substantial 
information  of  the  court  in  which  the  business 
is  done.  Engleheart  v.  Moore,  4  Dow  &  L.  60. 
{Parke,  B.  referred  to  Lewis  v.  Primrose,  6  Q.B. 
Rep.  266;  and  Martindaley,  Faulkner,  2  Com. 
B.  Rep.  706.) 

Peacock,  in  support  of  the  rule,  (being  di- 
rected by  the  court  to  confine  himself  to  the 
point  as  to  the  plaintiff's  right  to  recover  for 
the  business  done  in  Chancery,)  argued  that 
this  was  different  from  the  case  of  two  separate 
bills.  Here  the  items  were  so  blended  toge- 
ther,  that  the  defendant  could  not  tell  whether 
he  might  with  safety  proceed  to  tax  the  amount, 
for  unless  one-sixth  of  the  whole  was  taken  off, 
he  would  have  to  pay  the  costs  of  the  taxation. 

Pollock  C.  B.  The  rule  must  be  absolute. 
The  case  of  Walter  v.  Lacy  occurred  before 
the  6  &  7  Vic.  c.  73,  which  renders  every  part 
of  an  attorney's  bill  hable  to  taxation ;  so  that 
the  distinction  between  those  parts  of  the  bill 
which  are  taxable  and  those  which  are  not  no 
longer  exists.  With  respect  to  Drew  v.  Clifford, 
the  pomt  was  reserved  by  the  judge  at  nisiprius  : 
but  no  motion  was  ever  made.   There  is  a  case 


oiHill  V.  Humj^reys,  2  B.  &  P.  343,  which  is 
much  more  to  the  purpose ;  there  it  was  held 
that  if  an  attorney  introduces  into  his  bill  items 
not  within  the  2  Geo.  2,  c.  23,  and  fail,  becauae 
it  was  not  properly  delivered  according  to  that 
statute,  he  must  fsdl  altogether,  and  cannot  re- 
cover for  such  items  only.  Wlien  a  bill  is  de- 
livered under  the  6  &  7  Vic.  c.  73,  the  whole 
of  it  must  be  taxed ;  and  if  it  contain  charges 
for  business  done  in  chancery,  and  also  at 
common  law,  and  does  not  state  in  what  court 
of  common  law  the  business  was  done,  it  is  the 
same  as  no  bill  at  all.  I  think  this  is  not 
such  a  bill  as  another  attorney  conld  €Euiiy 
advise  the  defendant  as  to  the  propiiefy  of 
ha^ng  it  taxed. 

Parke,  Rol/e,  and  Piatt,  Bs,  concurred. 

Rule  absolute. 


LEGAL  OBITUARY. 


1 847,  April  7.— William Brookman  Violett,  of 
Banwell,  near  Cross,  Somersetshire,  Solicitor. 
Aged  24. 

April  9. — ^John  Allison,  of  Huddersfield,  So- 
licitor.   Aged  70. 

April  14, — John  Curwood,  Barrister-at-Law; 
called  to  the  bar  1796. 

/iprif  15.— Charles  Dodd  of  Billiter  Street, 
Solicitor.    Aged  70. 

April  15. — ^William  Gray  Poison,  of  the 
Inner  Temple,  Barrister-at-Law.  Aged  73. 
Called  24th  Nov.  1809. 

April  17.— H.  Scott  of  Hull,  Solicitor. 
Aged  40. 

April  17. — Henry  Kensit  of  Bedford  Row. 
Aged  80. 

April  19.  —  At  Madeira,  John  Boscawen 
Monro,  Eso.,  of  the  Middle  Temple,  Barrister- 
at-Law;  called  to  the  bar  Trinity  Term,  1817. 

May  9. — George  Bame  Barlow,  Assistant 
Master  of  the  Crown  Office.    Aged  41. 

May  9. — Frederick  George  Cox,  of  Benoetfs 
Hill,  Doctors'  Commons,  Proctor. 

May  12.— William  Eastwood,  of  Todmorden, 
Solicitor,    Aged  35. 

May  13.— George  SuttcU  Wilson,  M.  A., 
Barrister-at-Law,  of  Gray's  Inn,  aged  48; 
called  to  the  bar  Michaelmas  Term,  1831. 

May  13. — Joseph  Blower,  of  Lincoln's  Inn 
Fields,  Solicitor.    Aged  63. 

May  1 5.— J.  Edwards,  of  Plas  Llanddaosaint, 
Anglesey,  Solicitor. 

May  1 6 . — Charles  Attwaters,  of  Queen  Street, 
Cheapside,  Solicitor,  aged  41 . 

May  19. — John  M'Dowall,  of  the  Inner 
Temple,  Barrister-at-Law;  called  to  the  bar 
29th  Jan.,  1841. 

May  21. — David  William  Crammond^  of 
7,  New  Inn,  Strand,  Solicitor. 


Chancery  Cause  Lists. 


CHANCERY  CAUSE  LISTS. 
a,otT»  ClBnctllor. 

Trimty  Term,  1847, 

AT  WB8TMIN8TER. 


(  Masters  &  War-) 
5. 0,G,    Attomey^Gen.  i  dens,  &o.  of  the  >  appeal 

(City  of  Bristol    ) 
5. 0.   Black  Chajtor       do. 

S.  O.   Johnson  Reynolds  fur.  dirs.  by  ord. 

S.  O.   WatU  Hyde  appeal 

5.  O.  Catoa  Rideout  do. 

I>eanofEIy  Bliss  do. 

Perry  Meddowcroft )  , 

9  causes      }  W*'^ 
5. 0.  Blair  Bromley  do. 

Rawlins  Moss  do. 

Dale  Hamilton    3  appeal?. 

Hobson  £yerett         appeal. 

Law  Law  do. 

Len^ban  Smitb  do. 

Erersfield  Troup  do. 

Alien  Knight  do, 

Pearce  Pearce  do. 

Dunston  Paterson  do. 

Dobson  Lyall  do. 

Ko1»inscn  Wall  do. 

Bntlin  Masters  do. 

Westwood  Slater         1      , 

4  causes  j 
J  Donninif  Hards 

1  Ditto  Ditto 

{  wHLtanley  Smhh  ^     }  2  appeals, 

Scawin  Watson  appeal. 

{Hodgkinsoa  Bsnow     1       , 

Ditto  Jackson     /     ^^' 

Glascott  Lang  do. 

Okill  Whittaker        do. 

rWUlianw  Powell    I  .^ 

\  Ditto  Davis      ]         ^^' 

{Dawson  Paver      }  .^ 

Ditto  Ditto       I         ^^' 

i  Attorney-Gen.  Pearson) 

Ditto  Steward  I         do. 

Ditto  Hill         ) 

Wood  Rowcliffe  2  appeals. 


do. 


MMitt  of  m  lioUsi. 

(jDDGiisKTS  reterved,) 

Attorney-General  v.  Magdalen  College,  Oxford. 
(  AUfrey  v.  Allfrey.     ) 
(  Same  v.  Same.  ) 

£lderton  v.  Lack. 

Lee  V.  Ix)Gkbat8,  7  causes. 

PLIAS   AND    DEMURRERS. 

Stand  wer.  Dean  of  Ely  v.  Gay  ford,  six  pleas. 

CAUSES. 

r  A.  J. B.Hope o.  Hope  )    ^„i  ,^^ 

Part  hoard,  \  A.  J.  Hope  v.  Same      I  t^rJlil 

in  B.  Hope.;.  Same     [Petitions. 

5. 0.  tojila  tuppl.  hlU^  Heles  v.  Lord  Bezley,  Same 
t.  Same,  ezons. 

Part  heard,  Cbnrchman  v.  Capon,  fur.  dirs.  and 
costs. 


} 


109 

Third  day  Hargraye  r.   Haigrave,   fur.  dirs.  and 
coats. 

Third  f     Bagshaw  v,  Parker.  J 
day  \     Samev.  Same.  { 

To  present  petition,  Stourton  v.  Jerningbam. 

Third  day,  Wbeatley  v,  Wheatley. 

Ditto,     .  Humble  v.  Fenwick. 

Part  heard,   Attorney-General   v    Wright,  fur 
dirs.  and  coats. 

Same  v.  Same,  supple,  bill. 

A^ter  Term,  Gordon  v.  Abdy,  fur.  dirs.  and  costs. 

Ihird  day,  Wilkinson  v.  Charlesworth,  fur,  dir» 
and  costs  and  petn.  * 

Not  before  \  ^"^^^  ^'  ^^^^  Effingham,  ^  fur.  dirs. 
3UtMay  je  c  5  and  costs. 

^  ^   (  Same  ».  Same.  Jsuppla. 

After  Term,  Hooper  v,  Denoon, 

nirdrfav/^"°'''®7l9«°«™l  "•  Gilbert  \ 
^  I  Same  v.  Birmingham  School,  j 

S  Bourne  v.  Hole, 
Same  v.  Elkington, 
Same  v.  Same. 

Third  day,  Attorney-General  v.  Pretymao,  fur 
dirs.  and  costs  and  petn. 

Third  day,  Gwynne  v.  Jones,  fur.  dirs.  and  costs. 
Senhouse  v,  H'alL. 

I  Newman  t?.  Allen  "1  . 
Same  v.  Some.        j 
Short,  Hollovray  v,  Jacobs, 
Third  day,  Swayne  v.  Swayne. 
(  Leake  v.  King        1 
Third  day  I  Same  v.  Snow         [  exons. 
(  Same  v,  Bridger    j 

NEW  CAUSES. 

Williamson  v.  Gordon. 
Httddy  17.  Haddy. 
Attorney-Gen.  v.  Bingham. 
Harvey  v.  Tipple. 
Watts  V.  Christie. 

(Thorns  v.  Bowyer      \ 
Same  v.  Same  I  fur.  dirs.  nnd  costs. 

Freeman  v.  Day         i 
Thorns  v.  Thorns      )  suppl. 
Wormald  v.  De  Lisle. 
Head  V.  Strangways. 
Wood  V.  Marquis  of  Londonderry. 

{Madeley  v.  Harborne    1 
Same  v.  Same.  j 

SHele  V.  Lord  Bexley  ) 
Same  v.  Bowyer  > 
Same  v.  Donovan  ) 
Butcher  v.  Knowles. 
{  £ardley  V.  Owen  ) 
}  Same  v.  Same  V 

(  Same  v.  Lloyd  ) 

Wellesley  v.  Earl  of  Morningtoo. 


Virt^oniRiianor  oC  fiuglanl^. 

PLEAS,    DEUURRERS,     CAUSES,     AXO     FURTHER    DI- 
RECTIONS. 

Boiile  V,  Alston,  dem. 

White  V.  Jackson,  objection  as  to  parties. 

Potter  V,  Warren,  dem. 

Lovell  17.  Andrew,  objection  as  to  parties. 

^•^•|^-lDii'toTG^uT^    \ 

Hickson  v,  Smilli. 
S,  0.  G.  Aroey  v.  Walker,  2  causes. 

Smith  V.  Bury  and  Ipswich  Railway  Company. 


no 


Ckoneery  OmtteLuttk 


{Wire  V.  Rowland,  fur.  diri.  pt  bd. 
Same  v.  Wilaoo,  cause. 

Waatell  v.  Leslie,  8  oanses,  exons.  and  for.  dirs. 
Evans  v.  Crosbie. 
Fussell  V.  Hooper,  fur.  dirs.  and  costs. 

{Cooke  V,  Cholmondelej    > 
Ditto  V.  Moore  { 

Sutton  V,  Clifford,  fur.  dirs.  tod  oosCs. 
Hackett  v.  Clifton  ditto. 

6th  day  i  Attornej-General  v.  Grainrer  ) 

rf     <  Governors  of  Christ's  Hospital  >  by  order, 
Ttrm.  (     V.  Grainger  I 

5. O.Webb 9.  Webb. 
Byrn  v.  Hay. 
Herring  v.  Haj. 

!Hiles  o.  Moore  ) 

Same  v.  Gleadow       > 
Same  v,  Moore  ) 

Carpenter  v.  Bott,  exons. 
Edwards  v.  Priestly,  for.  dirs.  And  costs. 
Steward  v.  Forbes. 
Tinslay  v.  Genese. 

Bourne  v.  Dufaar,  fur.  dirs.  &  coats  and  petn. 
Jarvis  v.  Bullas. 
Pa^nton  v.  Kiogdon*  3  caases. 
Williams  v.  Jones,  f  causes. 
Robinson  v.  Smith,  far.  dirs.  and  coals* 
Waller  ♦.  Westcott,        ditto. 
Cochran  v.  Fearoo,  axons. 
Dickinson  o.  Callbeck. 
Bowers  v.  Tborne,  fur.  dirs,  and  costs. 
Short,  Dehany  v.  Scott,        ditto. 
Fagge  V.  Fagge, 

Dailimore  v.  Ogilrie,  fur.  dirs.  and  petition. 
Anning  V.  Hurley,  fur.  dirs.  and  costs. 
Rippin  V.  Dolman,  ditto. 

{Morrison  v.  Hoppe   I 
Ditto  V.  King  ) 

Rimell  v.  Wheatley. 
Perry  v*  Howell. 
Attorney-Gen.  v.  Croft. 
Bateman  v.  Wilks. 
Short,  Tyaoke  v.  Daah. 
Ditto  Same  v.  Mayn. 
Rand  «.  M*Mahoo,  exons.  and  fur.  dirs. 
Kincaid  9.  Nunn. 
Beech  v.  Ford. 

Hewlett  V.  Wellington,  fur.  dirs.  and  costs. 
Major  V.  Major,  S  causes. 
Brierley  v,  Andrew. 
Lewis  V.  Damer. 
Rand  v,  M'Mahon,  exons. 
i4th  May,  Chambers  v.  Waters^  axons. 
Hunt  i>.  Peacock. 
Hickson  v.  Manwaring. 
Brewster  v.  Thorpe,  3  causes. 
Moyer  v.  Measures. 

Short,  Allen  i>.  Alleo,  rehearing  and  fur.  dirs. 
Darnell  v.  Swift. 

Taylor  v.  Weblev,  fur.  dirs.  and  costs. 
Ndkes  V.  Earl  of  Kilmorey. 
Ward  V.  Price. 
Halford  «.  Stone. 
Sheffield  v.  Von  Donop. 

Hoole  V.  RoberU  ditto. 

CAUSES,  PURTHSR  DIRECTIONS,  AND  BXCXPVIOSrS. 

Tojix  a  day,  Sibson  v.  Edgewortb,  2  dams. 
Knill  V.  Cbadwick,  demr. 
Smith  V.  Smitb,  5  caiUMU 


Bonsfield»*MoQld,  Seanse*pt.lid. 

5.  O.  G.,  Teed  v.  Carrutbers,  5  caases,  for*  din. 

ifnd  May,  Arrow  v.  Mellersb. 

{Barker  v.  Birob» 
Same  v.  Same*. 
Wills  V.  Same. 

itnd  May,  Sagnr  v.  P«ttjr« 

Ztnd  May,  Rees  v.  Wiiliams. 

Smith  V.  Smith. 

Scbolfield  V,  Bonrdien. 

Indigent  Blind  School  v,  Bivd,  far.  dint  sod 
costs. 

Homing  v.  Archer,  5  caases,  ditto. 

Kendall  v»  Daries. 

RicketU  «.  Bell. 

Lester  v,  Archdale. 

Pettigrove  v.  Rogers,  3  causes. 

Wool  V.  Townley. 

Darbv  v>  Browning. 

Wood  V.  Hardisty*  exons. 

Smith  V.  Whitmore. 

Davies  9.  Currie,  exona.  and  fur.  dirs. 

Bennett  v.  Boughton,  5  cauaes. 

Duke  of  Beaufort  v.  Phillips. 

Llewellyn  0.  Morgan. 

Vinkera  v.  Oliver,  fur.  dirs.  and  costs. 

Jefferson  v.  Ford. 

Clive  V,  Beaumont. 

Swaffield  v,  Orton. 

Campbell  v.  Underwood. 

Hewett  V.  Snare,  fur.  dirs.  and  costs.  • 

Chambers  v»  Herman,  ditto. 

Aitken  v.  Haram,  ditto. 

Hervey  v.  Hewitt,  2  causes. 

Gregson  v*  Willoaghby. 

Walbrook  v.  0'Bryen,far.  dirs.  and  4 

Shaw  V.  Wild,  ditto. 

Inglis  V.  Bromley,  ditto. 

Bance  0.  Turner. 

Mellaad  v.  Gray,  fur.  dirs.  and  costs. 

Child  V.  Walker. 

Elliott  V.  Elliott,  for.  drrs.  and  cosis. 

Cunningham  v.  Murray,  ditto. 

Burchet  v,  Howitt. 

Soholfield  V.  Calmae* 

Lewis  0.  Puxley,  fur.  dirs.  and  costs. 

Gellan  v.  Morrison. 

Massey  «.  Duncan. 
C  Pearse  v.  Sinkins        > 
{  Ditto  V.  Orchard.       f 


Vitu€^util9t  (digram. 

CAUSES,  rURTHBR  OIRSCTIOM,  AND  EXCEPHONS. 

Swinnerton  9.  Heming,  dem. 

Miehi,  T,,  Menzios  v.  Desanges. 

Williams  v.  Tede,  4  causes,  pt.  bd. 

Ditto  t'.  Ditto. 

Hicks  v.  Graham. 

Attorney-General  v.  Ward. 
(  Shipton  V.  Uawlins.       ) 
{  Ditto  V.  Deal.  \ 

{  Ditto  V.  Rawlins  ) 

Phillipson  9.  Gatty. 
38(^  (  Chapman  V.  Flnmbly,    } 
May  I  Ditto  v.  Steward.  ) 

Tofii  (  Moor  V.  Vardoa,      > 
a  day  \  Ditto  v.  LaahLsn.      f 

Smart  v.  Smart. 
jSteedmanv.  Poole     ) 
(  Ditto  o.  Cole.  5 

Fraser  v.  Spencer,  %  cauaes. 

ttnd  Maft  Layoock  «.  JobasoB,  fur.  din.  md 
costs. 


Chemeant  Cwm  IdtH^^^Commm  Ltm  Cauu  hut. 


Ill 


ClMLpp«Q  9.  IUm,  at  leqaect  af  d«fta4«it 

Seward  a  dark. 

Dowie  V.  Lucy,  fur.  din.  and  coats. 

tQth  May,  Tophun  v.  Lightbodj,  axons. 

letK  Moffy  Walker  a.  HoUoway. 

Kickarda  V.  Stacklay. 
(CUrkev.  MelTiUe.     I 
C  Ditto  v.Rickards.      1 

AdaiM  V,  Daniu 

Peed  V.  Gee. 

Duke  of  Beaofbrt  v.  Morris. 

Lewis  V.  Jones,  for.  dirs.  and  coats. 

22nd  May,  Mortimer  ^,  Ireland. 

ITbomton  v.  Portsaoatli  and  Arundel  Rail.  Co. 
Ditto  V.  Hope. 
Coebroe  v.  Wiltabire. 
Perrin  v.  Eldoa. 
Gaymar  v.  Hslaa. 

Paiman  v.  Wiggins,  fur.  dir8»  and  costs. 
Hallett  p.  Hayea,  ditto. 

Rocbfort  a.  Lambert,  3  cauaes.  ditto. 
Cbappell  a.  Reaa. 
Gatty  V.  PbilUpaon. 
Shorty  Ricurdo  v.  Duff. 

iBeUham  v.  Perciral      7 
Ditto  V,  Uamaon«         3 

COMMON  LAW  CAUSE  LIST. 

Common  ^Um. 

Bimanet  Paper  qf  Trinity  Tan»|  1847. 

Enlarged  Rula, 

To  Istday.—Gardnerand  others  v.  Dickson  and 
another. 

To  Sad  day. — Doe  dem  Harrison  a.  Hampaoo. 

To  6th  day. — In  the  matter  of  the  arbitration  of 
Batea  and  others. 

New  TriaU  of  Michaelmat  Term,  1846. 

Middlesex. — Elderton  v.  Emmens,  Secretary,  &c. 
(6th  May,  partly  beard.) 

Middlesex. — Shaw  and  others  v»  Clarkson. 

London. — Brown  v.  De  Winton. 

Lmrfoiu— Hartley  v,  CummingB  and  another. 

Ixmdoii.— Hartley  and  another  v.  Cnmmtngs  and 
another. 

London. — Baker  and  another  v.  Paskttt. 

Z<mi/0ii.— Hollett  v.  Waekerbarth  and  others. 

X9R<i0R.— Angle  v.  Gilpin. 

London^ — ^Maxey  a.  Thomas. 

Beri«.— Pryce  v.  Belcher. 

Surrey — Dawson  and  others  v,  Morrison. 

Surrey. — Stead  a.  AndaEaon* 

Surrey.^— CoUina  v.  Newstead. 

5ttrrey.— King  v.  Norman. 

Surrey. — Cooling  a.  Coze, 

Liverpool, — ^I'uckey,  executor,  v.  Hawkina. 

Liverpool.  —  Winch  and  othera  v.  Hamilton  and 
aoother. 

Niwcaslie. — Lambert  and  another  v.  Knill. 

Dwan.— Young  v.  Grove. 

Camvail. — Rickens  and  others  v.  Bennett  and 


CommaU. — Doe  d.  Lord  v.  Crago. 
Cornwall^ —  Coode  v.  Cayser. 
Btrfry^— -Cox,  aurriTing,  &c.  9,  Glue. 
Derby, — Some  v.  Saint. 
Derli. — Same  a.  Moualey. 
Derby, — Batbo  and  another  v,  Battbyany. 
Wmrwi^ — Valpy  and  othen,  aasigneea,  flee.  a. 
Sandefa  asMl  aaochar. 

Warwick^ — ^Tunnidiff  a.  Tedd. 


N$w  Trials  iff  Hilary  Term  kit. 
AfiddJetex.— Doe  (Muller)  a.  Claridga. 
4^  Middlesex, — Varney  v.  Hickman. 
Middleeesf.—Sirwtdr  a.  Bartlett 
London. — Hitohina.  Groome. 
Xrojuioii'— Smith  and  othera,  asaigBaea,  v.  Watoon. 
Londotu — Gay  and  another  v,  Lauder. 
London, — Miles  a.  Pope. 
London. — Beaumont  v,  Biengeri. 
London. — Brown  a.  Chapman. 
London. — Baker  a.  Sayer. 
London. — ^Adlington  a.  West. 

New  Trials  of  Easter  Term  last, 

Middleatx,  —  Morgan  and  aaothar,  ex.  a.  £ad  of 
Abergavenny. 
Middlesex. — Thompson  a.  Stockan. 
Middlesex. — Hume  a.  Daris. 
Middlesex* — Goddard  a.  Dobson  and  another. 
Middlesex. — Finney  a.  Tootell. 
Middlesex. — Murray  and  others  a.  Hall. 
London. — Nickels  a.  Ross,  j on. 
London.'^ame  v.  Same. 
London. — Humphreys  a.  Shuttleworth. 
London — Goodlake  v.  King. 
ZofMioa...— Green  a.  Moraon  and  another* 
XoiM2(m_Hopwood  a.  Thorn. 
London. — Ingram  a.  Symons. 
Zo»({o»_  Barker  a.  Griffiths. 
London — Peny  a.  Parr. 
London — Lindus  r.  Brad  well. 
Xoncio/i.— Blackie  v.  Fidding. 
Swrrey.^Eyre  v.  Scoaell  and  others. 
D<aM^.. Beech  a.  Jones. 
Chester. — Cliaddock  v.  Wilbrabam  and  another. 
Chester, — Worthrogton  a.  Warrington. 
G^Mr«tivr.— M'Leod  a.  Reynolds. 
Salop, — Doe  (Bather)  a.  Brayne  and  another. 
Hants. — Ansell  v.  Richards. 
Somerset, — Card  v.  Case. 
Norfolk. — Gtirrard  v.  Tuck  (in  dower.) 
Suffolk. — ^Thorpe  a.  Barber  and  another. 
Sufolk. — Vipan  a.  Gay  and  others. 
Si^atk.  Same  v.  Same. 
Antc0i».-^Griffitbs  a.  Powell. 
Liverpool, — Howden  a.  Standiafa,  Esq. 

Applications  for  New  Tri4ds  suspended, 
3fidd/M««.^  Salmon  a.Starkey. 
X<»idoii.— Parry  a.  Evans. 

CUIU    AD.  VULT. 

Fatteson  and  othera  a.  Holland  and  others. 
To  stand  over  till  the  set,  fa,  in  Queen'a  Bench 

is  disposed  of. 

Brown  and  othera  a.  Mallett. 

Dixon  the  younger  a.  Clark  and  another. 

Ricb  V.  Basterfield. 

Tilt  a.  Dickson. 

Bay  ley  v.  Bradley. 

Parsons  v.  Sexton  apd  another. 

Fagan  a.  Harrison. 

Demurrer  Paper  of  Trinity  Term,  1847. 
Wednesday  96th  May,  Special  arguments. 

Sharland  a.  Leifchild. 

Valpy  and  others,  aasignees,  a.  Gibson  and  an« 
other. 

Wright  a.  Hutchison. 

Mortimer  a.  Gall. 

Harris  a.  Marten,  sued,  &c« 

Paraons  a.  Gingell. 

Lewis  a.  Gingell. 

Ingram  a.  Hoskins. 

Harrison  a.  Cotgreare. 
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Logan  V.  Hall  and  another. 

Hopkina  v.  Proacott. 

Joel  V,  Deen. . 

Leigb  V.  Earl  of  Balcariaa  and  others. 

Hodgkinaon  v.  Tajlor. 
.    Smart  and  another  v.  Sandara  and  olhera. 

Jonea  v.  Sawkina. 

Dicker  v.  Jaokson. 

Tamlyn  v.  Woolcock.    . 

Owen  V,  CbalUs. 

Sulivan  v.  Prole. 

Rataon  v.  Pratt. 

Follett  and  another,  aisigoees,  v.  Hoppe. 

Cocks  V,  Purday. 

Pilbrow  V,  Pilbrow's  Atmospheric  Railtray  and 
Canal  Propnhion  Company. 

Uarria  v.  Marten,  sued.  Sec, 

Smith  V.  Kenrick. 

Friday,  28th  iMay,  Special  argaments. 

Hayward  v.  Bennett. 

Peter  ».  Daniel. 

Engstrom  and  6thers  v,  Brxghtman  and  others. 
Wedneaday     June  2     Special  argumenta. 
Friday  ....    4    Same. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
^ERSHIPS. 

From  April  ^Oth  tc  May  2 1st,  1347,  hoth  incliwve, 
with  date$  wfun  gatetted, 

Brigg8| Jeremiah,  &  William  Seulthorpe,  Horsefair- 
atreet,  Leicester,  Attorneys  and  Solicitors. 
Moy  18. 

Gee,  William,  John  Dobede  Taylor,  and  Joseph 
Fairraan,  so  far  as  regards  the  said  William 
Gee,  Bishop  Stortford,  Solicitors  and  Attor- 
neys.   April  23^ 

Millingtoo,  John  DoyJield  and  Barton  Kenrick, 
Boston,  Attorneys  and  Solicitors.    May  1 1. 

Oldaker^  Edmund  Wells,  Francis  Dovey  Woodward, 
and  Edwin  Ball,  Pershore,  Attorneys  and 
Solicitors.    May  7. 

Roy,  Richard,  Joseph  Blunt,  junior,  and  Da^id 
Graham  Johnstone,  so  far  as  regards  the  saidi 
D.  G.  Johnstone,  Lothbury,  Solicitors  and 
Attorneys.     May  4. 

Ryley,  Edward.  Cbarlea,  and  Stanley  Harris, 
Chipping  Barnet,  Attorneys  and  Solicitors. 
April  23. 

Sodlow,  John  James  Joseph,  the  elder,  John  James 
Joseph  Sudlow,  the  younger,  Alfred  Sudlow, 
and  John  Smale  Torr,  ao  far  as  regards  the 
said  Alfred  Sudlow,  20  Chancery-lane,  Attor- 
neys and  Solicitora.    May  18. 


MASTERS  EXTRAORDINARy  IN  CHAN- 
CERY. 

From  April  tOtk  to  May  2 lit,  1847,  both  inchuivo, 

with  dates  when  gawetted. 
Badger,  Walter  Samuel,  Rotherham.     May  21, 
Chorlton,  John  Higginbottom,  Rancoro.    May  7. 
Gartside,  Benjamin,  Manchester.    April  30. 


Hemmeot,  John,  Whittlesev.    May  14. 
Mackenzie,  John  Henry,  Teignmouth. 
Neate,  Henry,  Demea.    April  30. 


April  23. 


PERPETUAL  COMMISSIONER. 
Appointed  under  the  Flna  and  Reeoveriet  Act, 

Chalk,  Charles,  Brighthelmsione  for  Sussex.  April 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

HnxiU  of  9,oxtf%. 

NEW  BILLS  IN  PROGBBSS. 

Consolidation  and  Amendment  of  the  Law 
of  Bankruptcy.  For  2nd  reading.  The  Lord 
Chancellor. 

Debtor  and  Creditor.  For  2nd  reading. 
The  Lord  Chancellor. 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Review, 
and  Reducing  Number  of  Commissioners. 
(No.  2.)  In  Select  Committee.  Lord 
Brougham. 

Threatening  Letters.  For  2nd  rea^ng. 
Lord  Denman. 

Clergy  Offences.     In  Committee. 

if{ottU  of  Commous. 

NEW  BILLS    IN   PROORBSB. 

City  Small  Debts  Court.  In  Committee. 
Mr.  Masterman. 

Law  of  Railways.  For  2nd  reading.  Mr. 
Strutt. 

For.  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  In  Committee.  Sir  John 
Pakington. 

Lunatic  Asylums  Regulation.   Att.-General. 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.  For  2nd  reading.  Lord 
Morpeth. 

Towns  Improvement  Clauses.  For  2nd 
reading. 

Taxation  of  Costs  on  Private  Bills.  For  2nd 
reading.     Mr.  Hume. 

Registration  of  Voters.  For  2nd  reading. 
Mr.Walpole.   - 

Highways.    In  Select  Com.    Sir  Geo.  Grey. 

Administration  of  the  Poor  Laws.  For  2nd 
reading.     Sir  Geo.  Grey. 

Copyhold  Commission  Continuance. 

Turnpike  Acts  Continuance. 

Loan  Societies  Continuance. 

Ecclesiastical  Courts.    Mr.  Bouverie. 


THE  EDITOR'S  LETTER  BOX. 

The  communication  of  a  correspondent  at 
Leeds  relating  to  the  defects  in  "  The  Com- 
mercial and  General  Lawyer  "  shall  be  attended 
to.  Bearing  the  date  of  1846,  the  work  ought 
at  least  to  notice  the  alterations  made  by  the 
statutes  of  1845. 

We  fear  we  cannot  undertake  the  responsi- 
bility  of  advising  on  questions  such  as  those 
stated  by  "  Veritas,"  and  doubt  whether  the 
practice  would  be  justifiable  towards  the  bar. 


DIGEST,    AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JUNE  5,  1847. 


"  Quod  magtfl  ad  nos 
Tertinet,  et  nescire  maluzn  est,  agitamos." 

'  HORAT. 


THE  SYSTEM  OF  PRIVATE  BILL 
LEGISLATION. 


The  manner  and  spirit  in  which  what  is 
called  **  the  private  bill  business,"  is  con- 
ducted in  both  houses  of  parliament,  and 
especially  in  the  House  of  Commons,  has 
for  many  years  past  been  the  subject  of 
general  complaint  and  animadversion .  The 
magnitude  of  the  evil  i4S  become  more 
striking  as  the  exigences  of  the  country 
have  occasioned  a  gradual  increase  in  the 
number  of  private  bills,  whilst  the  nu- 
.  merous  applications  to  parliament,  arising 
from  the  spirit  of  railway  enterprise  within 
the  last  three  or  four  years,  have  tended  to 
expose  to  all  classes  of  the  community  the 
enormities  of  a  system  which  outside  the 
wallsof  parliament  has  long  been  withoin 
advocates. 

Whilst  the  legislature,  however,  leant  a 
willing  ear  to  the  suggestions  of  every 
plausible  charlatan  who  recommended  al- 
terations in  the  laws,  and  sanctioned 
■various  uncalled  for  changes  in  its  admi- 
nistration which  experience  has  already  as- 
sociated with  the  odious  name  of  "jobs," 
the  monster  grievance  which  stood  within 
its  own  gates,  continued  unredressed  and  | 
without  any  energetic  endeavours  having 
been  hither io  made  to  mitigate  its  injurious 
effects,  or  prevent  the  injustice  of  which  it 
is  the  fruitful  parent. 

It  appears,  however,  from  a  paper  which 
has  been  very  recently  printed  by  direction 
of  the  House  of  Lords,  that  this  subject  at 
length  begins  to  attract  some  portion  of 
that  attention^  to  which  it  is  eminently  en- 
titled, fit  the  hands  of  those  who  have  the 
exclusive  power  of  applying  an  adequate 
Vol.  XXXIV.  No.  1»004» 


remedy.  The  objections  to  the  present 
system,  as  might  be  anticipated,  are  not 
exaggerated,  and  the  statement  involves 
some  statistical  facts  of  importance.  The 
printed  document  consists  of  a  series  of 
propositions  which  are  numbered.  The 
first  nine  are  as  follow  :— 

''That  the  amount  of  private  bills  yearly  brought  • 
into  parliament  has  been  continually  increasmg 
till  the  consideration  of  them  has  come  to  form 
a  large  proportion  of  the  business  transacted 
each  session,  more  than  200  in  one  session 
having  sometimes  been  passed,  and  many  others 
thrown  out  at  various  stages. 

"  That  the  construction  of  railways  has  still 
further  and  more  rapidly  increased  this  amount, 
so  that  the  average  of  private  and  local  and 
personal  acts  passed  durmff  the  three  sessions 
1840, 1841,  and  1842,  havittfl^  been  178,  there 
were  171  rsdlway  VUs  brought  in  during  the 
session  1845,  besides  common  private  bills; 
and  during  the.  present  session  there  have  been 
212  other  bills,  and  482  railway  bills;  and  in 
the  session  of  1845,  241  private  acts  were 
passed, containing,  13,624  sections  or  schedules, 
oesides  biffs  brought  in  and  thrown  out  at  dif- 
ferent stages. 

"  That  such  private  bills  have  dealt  with  an. 
immense  amount  of  property,  and  with  the 
most  important  rights  and  interests  of  the  com- 
munity. 

•*  That  most  of  such  bills  have  the  power  of 
compelling  landowners  and  other  proprietors  to 
part  with  their  property,  or  otherwise  suffer  it 
to  be  interfered  with;  many  of  them  inflict 
great  hardships  on  individuals ;  and  aU  of  them 
suspend  or  abrogate  the  law  of  the  land  in  par- 
ticidar  instances  and  for  special  purposes.  All 
of  them,  therefore,  authorize  the  doing  of  acts 
wholly  illegal  by  the  ordinaiy  course  of  the 
common  and  statute  law,  and  most  of  them  an- 
tborize  acts  to  be  donewhoUy  inconsistent  trith 
aU  natural  rigbi. 

"  That  whUe  the  mo^t  trifling  question  arisiofr 
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between  parties  on  the  state  of  disputed  facts, 
or  the  application  of  known  laws  to  these  facts, 
must  in  this  and  indeed  in  every  country  en- 
joying the  blessings  of  regular  governments, 
come  before  tribunals  ouaJifieiJ  by  th^  leanung, 
skill,  and  expenww*  rf  A«  jodfw  cooo^osMig 
them  to  deSi  with  such  compaTatireiy  ^asy 
questions,  the  oftentimes  much  more  important 
and  much  more  difficult  questions  raised  by. 
.the  ijonsideratioa  of  ptiratc  bills  .only  cp^e  b^ 
fore  committees  of  both  houses,  on  which  pro- 
fessional and  experienced  men  hardly  ever  sit, 
and  wliich  are  wholly  composed  of  persons  who 
can  have  no  experience  to  guitle  them,  inasmuch 
as  each  can  only  sit  on  one  or  two  cases  in  the 
course  of  a  session. 

"ITiat  the  individual  repponsibility  of  the 
judges  who  compose  the  ordinary  tribunals  of 
this  and  all  well-governed  sUtes  affords  a  se- 
curity eminently  necessary  for  enforcing  the 
due  administration  of  justice,  and  for  givmgthe 
community  full  confidence  in  their  decisions;— 
a  security  held  to  be  necessary,  although  it  is 
much  more  difficult  for  a  judge  dealing  with 
the  known  and  fixed  rules  of  the  law  to  swerve 
from  hie  duty  and  pervert  that  law  to  the  pur- 
pose of  injustice,  than  it  is  for  men  who  are 
called  upon  t©  decide  upon  the  provisions  of  a 
bill  professedly  creating  exceptions  to  the  law 
for  particular  purposes,  and  ari)itrarily  dealing 
with  rights  according  to  no  kno^\^l  and  fixed 
rules  or  principles  whatsoever. 

"  liiat  in  committees  of  the  two  houses,  and 
dealing  with  interests  oftentunes  incomparably 
more  important  than  ever  come  before  courts 
of  justice,  the  members,  guided  by  no  fixed 
niles,  changed  in  each  case,  unknown  to  the 
^community,  not  acting  in  the  eyes  either  of  a 
watchful  public  or  a  jealous  profession,  act 
almost  wholly  without  any  individual  responsi- 
bility; nor  can  be  prevented,  as  judges  are, 
at  least  in  this  country,  from  privately  seeing 
parties  behind  each  other's  backs,  and  proceed- 
ing upon  information,  and  listening  to  reasons, 
and  yielding  to  motives,  of  a  private  and  per- 
sonal nature. 

•'That  the  great  and  increasing  mass  of  pri- 
vate bill  business  renders  it  still  more  difficult 
for  the  two  liouses  of  parliament  to  transact 
such  business  in  a  manner  at  all  satisfactory, 
and  that  the  attempt  to  transact  it  proves  highly 
prejudicial  to  the  general  political  and  legisla- 
tive business  of  the  country. 

"  That  the  delay,  vexation,  and  expense  un- 
avoidable in  the  preisent  mode  of  transacting 
or  endeavouring  to  transact  such  private  busi- 
ness lavs  a  heavy  burden  upon  the  parties  ap- 
plying tor  private  acts,  and  on  the  parties  op- 
posing them  " 

The  supposed  difficulty  which  has  here- 
tofore stooa  in  the  way  of  every  attempt  to 
improve  the  system  of  private  bill  legisla- 
tion lias  arisen  from  the  assumed  uu- 
jiirilUngnets  of  the  legislature  to  abdicate 
iVKj^j^'Mii^ofittfuBctioaa,  or  to  transfer 
^^N;Uft!««^<jft  powers  which  it  had 


ceased  to  exercise  with  credit  to  iueU  or 
advantage  to  the  community.  The  framers 
of  tlie  document  under  consideration  have 
endeavoured  to  maintain  the  consistency, 
ami  at  ihe^saiie  time  satisfy  the  constuu- 
tisiial  BTfjiidkes,  of  the  measbers  of  both 
houses  in  this  respect,  by  explicitly  de- 
.  chiring : —  . 

"That  it  is  nevertheless  inexpedient,  in  a 
constitutional  view,  for  pariiament,  or  cither  <rf 
the  houses  thereof,  to  abdicate  its  functions  and 
privileges  in  respect  of  private  legislation ;  but, 
on  the  contrary,  that  both  the  houses  ought 
jealously  to  retain  their  undoubted  power  of 
deciding  upon  every  proposed  enactment,  and 
of  assenting  to -or  dissenting  from  such  pro- 
posal." 

The  proposal  to  establish  a  tribunal 
auxiliary  to  parliament  and  without  in- 
fringing on  its  privileges  in  regard  to  pri- 
vate legislation  is  thus  stated; — 

I  "That  it  is  highly  expedient  that  the  said 
j  houses  should  obtain  the  aid  of  some  other  tri- 
bunal, which  may  enable  them  to  transact  the  pri- 
vate bill  business,  both  more  expeditiously, more 
economically,  and  more  satisfactorily,  without 
at  all  infringing  upon  the  undoubted  privileges 
of  parliament,  or  parting  at  all  with  the  control 
of  each  house  over  each  enactment. 

"  That,  with  this  view,  it  is  expedient  to  form 
a  court  or  board  apart  from  and  independent 
of  the  High  Court  of  Parliament,  except  as  re-. 
gards  the  removal  of  its  members  by  a  jmnt 
address  of  both  houses. 

"  That  this  court  or  board  shall  consist  of 
five  members  appointed  by  the  Crown,  and  so 
paid  for  their  semces  that  the  Crown  may  al- 
ways obtain  the  aid  of  the  most  respecUbfc 
members  of  the  legal  profession  in  constituting 
such  board. 

"  That  until  it  be  seen  how  far  the  said  num- 
ber of  commissioners  majr  suffice,  or  may  prove 
too  great,  it  is  expedient  in  the  first  instance^ 
to  appoint  as  two  of  the  members  of  such  court 
or  board  either  Masters  in  Chancery  or  Com* 
missioners  of  Bankruptcy,  in  order,  that  if  it 
be  found  possible,  the  three  permanently  ap- 
pointed should  continue  alone  to  cause  an  ex- 
pense to  the  country." 

Without  staying  to  consider  the  consti- 
tution of  the  new  board,  which  is  open  to 
some  objection,  we  proceed  to  explam  by  a 
further  extract  the  manner  in  which  the 
newly  created  tribunal  is  to  be  put  in 
motion,  or,  in  other  words,  how  the  board  is 
to  be  called  upon  to  investigate  the  pro- 
visions of  any  bill,  the  extent  of  authority 
with  which  the  members  individually  and 
collectively  are  intended  to  b^  mvestedi 
and  the  machinery  l>y  which  the  .near^  tn* 
bunal  is  expected  to  perform  its  fuactioii^ 
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We  sufejotii  the  propesitions  erabocljing 
tbese  particulars  without  comment  or 
abridgment,  and  in  dotng^  so  put  our 
readers  in  poasession  of  the  entire  docu- 
ment:— 

"  That  each  bouse,  upon  receiving  any  bill, 
and  giving  it  a  first  reading,  may  refer  it  to  the 
court  before  whom  parties  may  be  heard,  and 
which  shall  have  the  power  of  a  court  of  record 
with  respect  to  oaths,  process,  and  commitment, 
and  the  power  of  deciding  all  questions  at  law, 
aabject  to  an  opinion  of  one  of  the  four  courts 
in  Westminster  Hall,  in  case  it  shall  think  fit, 
and  of  calling  in  the  aid  of  a  jury  on  any  dis- 
puted fact,  provided  both  parties  shall  agree  in 
asking  such  issue,  and  provided  the  court  shall 
think  fit  to  grant  it. 

**  That  each  member  of  the  court  shall  have 
pow«r  to  try  all  matters,  and  go  througb  the 
consideration  of  any  bill,  so  as  aforesaid  re- 
ferred by  either  house  of  parliament,  and  to  re* 
serve,  if  either  party  require  it,  and  he  think  fit, 
any  question  for  the  opinion  of  the  whole  court, 
three  whereof  to  be  a  quorum  for  this  purpose, 
including  the  referring  member  of  the  court ; 
and  that  any  question  being  raised  on  receiving 
or  rejecting  evidence,  such  member  may  pro- 
ceed to  dispose  of  it  himself,  saving,  if  bethink 
fit,  the  objection,  as  ahove  provided,  for  the 
opinion  of  the  court. 

*'  That  juries,  if  an  issue  be  required  and  al- 
lowed as  aforesaid,  shall  be  taken  from  the 
special  jury  lists  for  the  connty  of  Middlesex, 
in  such  manner  and  subject  to  such  challenge 
as  in  matters  before  the  three  courts  of  law  of 
Westminster  Hsll. 

"  That  each  member  of  the  board  or  court 
shall  have  Uie  power  of  giving  costs  to  or  aj^ainst 
anv  party  at  his  discretion,  and  that  no  review 
of  nis  Older  on  this  matter  shall  be  permitted. 

**  That  each  member  of  the  said  board  or 
court  shaH,  at  his  discretion,  and  with  the  con- 
sent of  all  parties,  issue  a  commission  for  the 
purpose  of  taking  evidence  as  to  any  disputed 
matter  of  fact  involved  in  any  bill  brought  he- 
£»re  such  member,  aud  that  the  whole  expense 
of  such  commission  shall  be  defrayed  by  the 
parties,  under  the  direction  of  the  member 
aforesaid. 

"  Thst  the  bill,  having  been  fully  examined 
by  such  court,  or  any  member  thereof,  shall  be 
reported  to  the  house  of  parliament  by  which  it 
had  been  referred,  V)gether  with  such  alterations 
or  additions  as  may  have  been  determined  upon 
as  jnst,  fitting,  or  expedient ;  and  that  the  said 
hoase  shall  then  proceed  with  the  consideration 
of  the  bill  so  reported,  and  deal  with  it  as  such 
house  shsB  thiak  fit,  either  adopting  the  report, 
or  feJMltng  it,  or  varying  it,  as  to  the  wisdom 
of  aueh  honse  shall  seem  meet 

''Tliat  the  only  stage  to  be  oa^tted  bv  such 
house  on  passing  such  reported  bill  shall  be 
the  committee  and  the  report. 

*'That  if  any  party  oppose  such  reported 
hill  bdbre  ciiher  house,  it  snail  be  in  the  power 
of  tfie  boose  hefere  which  sodi  oppesitba  shril 
hsofioredl^awei^the  eoela  of  reslaliftg  todi 


opposttioa  to  be  paid  by  such  opposing  party 
to  the  other  party  or  parties. . 

"That  it  shall  be  lawfhl  for  the  court  or 
board,  bv  a  majority  of  its  members,  to  make 
rules  ana  regulations  for  its  proceedings,  a  copy 
whereof  shall  be  laid  before  both  houses' of 
parliament  within  one  week  after  their  being 
framed,  or,  if  in  vacation  time,  within  one  week 
after  the  commencement  of  the  ensuing  session, 
and  that  such  rules  and  regulations  shall  be 
deemed  and  taken  to  be  valid  for  guiding  its 
proceedings,  unless  either  house  of  parliament 
shall  make  any  resolution  against  them  or  Ufij 
part  thereof,  which  resolution  shall  be  impera- 
tive on  the  said  court  or  board,  and  new  rules 
shall  be  made  by  it  in  compliance  with  such 
resolution ;  the  new  rules  to  be  laid  before  both 
houses,  as  before,  within  one  week  after  they 
are  framed ;  and  these  new  rales  shall  be  vidid 
to  regulate  the  proceedings  of  the  said  court 
or  board,  unless  and  until  a  resolution  of  the 
other  house  shall  disapprove  thereof  in  whole 
or  in  part. 

"  Tnat  the  court  or  board  shall  have  the  re- 
quisite number  of  registers  and  clerks  to  assist 
its  members,  under  the  superintendence  of  tiie 
Lords  Commissioners  of  the  Treasury." 

That  a  proposition  of  this  nature  should 
be  entertained  by  either  branch  of  the 
legislature,  and  find  sufficient  favour  to  be 
promulgated  throughout  the  United  King- 
dom, under  its  sanction  and  with  its  autho* 
rity,  is  itself  matter  of  congratulation,  from 
which  we  augur  the  best  results.  The 
subject  is  thus  fairly  propounded  for  con- 
sideration and  discussion.  Nothing  more 
can  be  done  or  expected  during  the  waning 
existence  of  the  present  parliament,  but 
the  question  affords  an  encouraging  field 
for  useful  exertion  and  honourable  distinc* 
tion  upon  the  opening  of  a  new  parliament, 
when  we  may  expect  to  see  the  whole  sub- 
ject submitted,  without  any  unnecessary 
delay,  to  committees  of  both  houses.  The 
public  inconvenience  and  injury,  as  weli  as 
the  injustice  to  the  professbn,  occasioned 
by  permitting  unqualified  persons  to  act  in 
the  capacity  of  parliamentary  agents,  which 
is  so  pointedly  and  accurately  stated  in  the 
address  of  **  The  Provincial  and  Metropoli- 
tan Law  Association,"*  will  tlien  be  brought 
under  the  consideration  of  parliament, 
under  circumstances  which  it  is  hoped  wiKi 
ensure  all  that  the  profession  can  desire-pi«- 
a  fair  and  unprejudiced  investigation.  We 
glial)  take  an  early  opportunity  of  return- 
ing to  this  subject,  as  we  deem  it  second 
to  none  in  its  practical  importancei 


•  See  ottle,  p.  46,  asct.  •.. 
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THE  OLD  AND  NEW  LAW  SO- 
CIETIES. 


UNION   OP  TOWN  AND   COONTKY   SO- 
LICITORS. 

It  must  be  gratifying  to  the  promoters 
of  the  new  Association  of  Town  and 
Country  Solicitors  to  find  that  the  objects 
stated  in  the  address  to  the  profession  are 
universally  approved.''  Some,  indeed,  are 
pleased  with  the  plan  as  the  supposed 
result  of  their  own  suggestions ; — others  see 
realized  what  they  have  long  wished,  but 
never  expressed  ; — and  numerous  are  the 
thanks  given  to  the  committee  for  their 
able  and  just  statement,  both  of  the  public 
and  professional  grievances,  in  relation  to 
the  administration  of  justice.  As,  however, 
there  must  be  an  alloy  in  everything, 
finally  comes  a  regret,  and  somewhat  of  a 
reproach,  that  a  grave  mistake  has  been 
made  in  connecting  the  operations  of  the 
new  association  with  those  of  the  long 
established  **  Incorporated  Law  Society.'*^ 
And  therewith  is  accompanied  a  repetition 
of  the  complaints  which  have  occasionally 
been  made  against  that  society,  not  only 
for  a  supposed  inertness  on  the  one  handt 
but  for  a  preference  on  the  otlier  of  the  in- 
terests of  London  over  country  solicitors. 

Now,  it  maybe  of  service  to  the  promoters 
of  the  present  movement,  if,  from  means  of 
information  within  our  power,  we  offer 
some  explanation  of  the  true  state  of  facts. 
In  the  outset,  we  beg  it  to  be  understood, 
that  what  \vc  consider  to  be  a  gross  mis- 
take, leading  to  injurious  misrepresentaiUms^ 
we  do  not  ascribe  to  wilfulness,  but  to  want 
of  information.  We  cannot,  however, 
acquit  some  of  the  opponents  of  the  Law 
Society  of  deficient  candour  and  fairness 
in  their  views  ;  for  had  due  inquiry  been 
made  into  the  grounds  of  complaint,  they 
would  be  found  to  be  vastly  exaggerated, 
and  many  of  them  wholly  witliout  founda- 
tion. 

It  may  not  be  unreasonable  to  inquire 
from  whom  these  complaints  come  ?  Are 
they  from  persons  who  have  rendered  any 
service  to  the  profession  themselves,  so  as 
to  justify  tlieir  blaming  those  who  have  for 
many  years,  not  only  liberally  contributed 
to  professional  funds,  but  have  devoted,  and 
continue  to  devote,  much  of  their  valuable 

»  See  p.  41,  oB/e. 
'    c  *fhi6,  as  we.  understand,  is  the  only  doubt 
Qt  difficulty  suggested  in  the  Law  Utrntt. 


time,'  and  to  exert  their  influence  in  behal 
of  their  brethren  ?  or  are  the  complainants 
well-informed  of  what  has  been  done,  or 
attempted  ?  or  are  they  acquainted  with 
the  impediments  and  difficulties  in  the  way 
of  success  ?  We  have  frequently  heard  of 
complaints  of  matters  about  which  we  be- 
lieve everything  that  ability,  zeal,  and 
judgment  could  effect,  has  been  tried  and 
without  effect.  Success  has  been  deserved, 
but  could  not  be  commanded.  We  must 
not,  however,  protest  altogether  against 
the  exercise  of  that  '<  privilege  of  grumb- 
ling "  which  belongs  of  right  to  every 
Englishman,  and  which  is,  no  doubt,  occa- 
sionally useful  in  stimulating  to  further 
exertion,  even  those  who  liave  willingly 
and  disinterestedly  laboured  for  the  gene* 
ral  good.  We  have  heard  it  said,  moreover, 
I  that  the  profession  resembles  a  rope  of 
!  sand  which  it  is  impossible  to  unite,  and  if 
j  the  Law  Society  were  as  inert  as  its  op- 
i  ponents  allege,  it  would  be  no  inapt  re> 
presentativc  of  the  great  bulk  of  its 
members.  We  do  not,  however,  join 
jin  this  view  of  the  profession.  We 
hope  for  better  things.  True  it  is,  that 
on  several  occasions  the  appeals  whidi 
have  been  made  to  the  general  body  have 
not  been  promptly  answered ;  but  the  ex- 
planation  is  evident : — each  has  relied  on 
the  exertions  to  be  made  by  others,  and 
whilst  deeply  engaged  in  his  clients'  in- 
terests, he  has  generally  neglected  his  own. 
Now,  however,  he  is  "  affected  with  notice" 
that  the  association  expects  ''  every  man 
will  do  his  duty,"  and  we  trust  there  will 
be  a  general,  if  not  a  universal,  enrolment 
in  the  new  association  of  every  respectable 
practitioner  throughout  England  and 
Wales. 

Tlic  address  appears  clearly  to  explain 
the  objects  of  the  association,  and  the  ad- 
vantages proposed  by  uniting  the  solicitors 
both  in  town  and  country  into  one  body. 
It  docs  not  appear  that  it  will  interfere 
either  with  the  Incorporated  Law  Society 
in  London,  or  with  the  various  Provincial 
law  societies.  It  is  designed  for  the  pur* 
pose  of  uniiing  ihe  whole  lodyf^r  the  com- 
mc  n  advaniage  of  Us  several  parts.  H  ither- 
to,  each  great  section  has  acted  separately* 
It  was  erroneously  supposed  that  they 
could  not  be  consolidated.  It  was  alleged, 
indeed,  by  some  who  ought  to  have  known 
better,  that  the  London  solicitors  selfishly 
attended  only  to  their  own  exclusive  ad- 
vantage. Now,  %o  fur  from  this  being  the 
case,  the  founders  of  the  Law  Institution, 
at  the  time  it  waa  first  projected  in  1823, 
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proposed  that  the  body  should  consist  of 
attorneys  as  well  in  the  country  as  in 
town.^  Again,  on  applying  for  its  charter, 
in  1831,  the  society  comprehended  within 
it,  the  whole  of  that  branch  of  the  profes- 
sion, not  only  the  solicitors  of  EngJaqd  and 
Wales,  but  also  of  Ireland  and  Scotland, 
and  such  are  the  provision  in  the  present 
charter.  The  Incorporated  Society  has,  in- 
deed,always  promoted  communications  with 
the  provincial  law  societies,  and  when  the 
latter  proposed  a  more  decided  union  of 
interests,  the  former  readily  lent  their  aid, 
so  far  as  was  consistent  with  the  constitu^ 
tion  of  the  society.  It  is  remarkable  that 
of  the  3,000  London  solicitors  nearly 
1,100  have  joined  the  Incorporated  So- 
ciety ;  but  of  7,000  in  the  provinces  the 
number  is  less  than  300.  It  seemed  tiiere- 
fore  desirable  that  some  new  efforts  should 
be  made  for  bringing  the  whole  under  one 
bond  of  professional  fellowship. 

The  great  mistake  which  has  been  made 
by  some  recent  writers  is  that  of  promoting 
mauily  the  union  of  the  country  solicitors, 
^  distinct  from  the  London  practitioners. 
One  of  our  contemporaries  has  laboured 
long  and  energetically  for  this  purpose, 
and  we  have  reason  to  believe  he  has  con- 
siderably retarded  the  true  principle  of 
union  amongst  that  branch  of  the  profession 
whose  interests  he  has  undertaken  to  advo- 
cate/ We  must  not,  however,  ascribe  the 
whole  of  the  disunion  to  his  agency,  be- 
cause we  are  aware  that  there  previously 
existed  much  prejudice,  of  which  we  had 
sufficient  evidence  many  years  ago,  when 
this  work  was  the  sole  means  of  communi- 
cation amongst  members  of  the  profession 
throughout  the  country. 

No  doubt  the  relation  of  country  at- 
torney and  town  agent  gave  rise  to  the 
notion  that  their  pecuniary  interests  were 


"^.It  was  arranged  that  the  town  members 
should  pay  3/.  annually,  and  the  country  mem- 
bers 2/.,  and  the  sum  was  reduced  in  the  year 
tB37  to  1/.,  whilst  that  of  the  London  members 
was  not  reduced  ^1 1845  to  2/.  Originally  the 
capital  was  rsised  by  shares  of  25i.  each ;  but 
the  members  have  liberally  rehnquished  their 
individual  rights,  and  vested  their  property  in 
the  corporate  body.  Members  are  now  ad- 
mitted on  paying  an  entrance  fee  of  15/.,  but 
this  sum  with  regard  to  country  members  has 
been  reduced  to  10^.,  subject  to  the  confirma- 
tion  of  anotlier  general  meeting. 
•  '  Even  now  our  contemporary  is  projecting 
a  Cemiry  ^^olicitors'  Club  to  be  formed  in 
U>od«n,  and  inviting  the  names  of  subscribers 
to  be  sent  to  biot 


somewhat  at  variance.  Some  aUo  of  the 
modes  of  practice  were  different,  and  each 
thought  their  own  the  better;  but  these 
circumstances  ought  evidently  not  to  form 
any  ground  for  either  class  to  neglect  what 
is  beneficial  to  both.  Even  in  London 
there  was  a  time,  not  beyond  the  memory 
of  some  living  practitioners,  when  the  so- 
licitors in  the  City,  and  those  located  about 
the  Inns  of  Court  and  at  the  west  end 
looked  with  jealousy  u{>on  each  otheri^-^ 
differing  occasionally  in  habits  of  business 
and  rules  of  practicot  which  were  rigidly 
enforced  by  some  and  relaxed  by  others. 
These  east  and  west  estrangements  have 
long  ceased  to  exist,  and  are  matters  of 
tradition  only  to  the  present  race  of  prac* 
titioners.  So  we  trust  will  be,  ere  long,  the 
supposed  adverse  feelings  and  interests  of 
the  metropolitan  and  provincial  profession. 
The  frequent  and  rapid  pergonal  communi- 
cation throughout  the  kingdom  which  noifr 
takes  place  cannot  fail  to  promote  this  de* 
sirable  end,  and  the  new  association  will 
doubtless  accelerate  and  confirm  it.^ 

When  speaking  of  the  union  of  profes- 
sional  men,  it  may  not  be  inappropriate  Xq 
observe  that  the  bar  is  much  more  sociallpr 
united  than  tlie  solicitors.  Besides  their 
Inns  of  Court,  to  one  of  which  every  member 
of  course  necessarily  belongs,  there  is  a 
voluntary  club  on  every  circuit,  familiarly 
called  <*  the  bar  mess.*'  The  attorneys 
very  sparingly  congregate  in  the  same 
manner.  There  are,  indeed,  the  Inns  of 
Chancery,  of  which  the  majority  are  at* 
I . ^ 

I  '  Qui  contemporary  gives  a  conjectural  ac- 
count of  the  interview  between  the  provincial 
deputation  and  the  council  of  the  Incorporated 
Law  Society,  accompanied  by  some  imaginary 
details,  written  no  doubt  currente  calamo,  and 
not  in  the  best  taste  in  regard  to  gentlemen  of 
great  eminence  in  their  profession  and  of  the 
highest  respectability.  The  address  of  the  com* 
mittee  which  has  been  so  generally  approved, 
states  all  that  is  necessary  to  say  on  this  sub- 
ject. "The  committee  (they  say)  have  had 
interviews  with  the  council  of  the  Incorpo* 
rated  Law  Society,  and  with  the  committees 
of  many  of  the  provincial  law  societies,  and  as 
the  objects  of  the  associatiun  are  just  in  them^ 
selves,  tend  to  the  public  good  in  the  due 
administration  of  justice,  and  are,  moreover, 
calculated  to  promote  the  usefulness  and  re- 
spectability of  the  profession;  they  have  re-* 
ceived  assurances  that  the  present  associa- 
tion will  have  the  cordial  co-operation  of  all 
the  existing  societies."  The  extract  which  we 
gave  last  week  from  the  annual  report  of  diie 
Incorporated  Law  Society,  satisliactorily  dis> 
I  poses  of  any  iquestlon  of  rivalry  or  disagieeoient 
'  between  the  two  societies.    See  p.  G9^  tmt€* 
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tbrneys,  but  we  beliCTC  the  ineinberB 'of 
tiKne  inns  do  not  exceed  2  or  800  in  the 
Whole.  So  the  old  Law  Society,  which 
Was  established  in  1799,  soon  after  the  at- 
torneys were  partially  excluded  from  the 
Inns  of  Court,  never  exceeded  that  number ; 
aod  the  Northern  Agents'  Society  was 
iee^  than  100 ;  neither  did  the  Metropoli- 
tan Law  Society,  established  in  1819,  ever 
muster  so  many  as  300;  even  in  the 
incorporated  Society,  which  absorbed  all 
fSie  others,  there  was  for  a  long  time  only 
about  the  same  number ;  yet  to  show  the 
aeal  with  which  it  was  founded,  we  may 
ikiention  that  30,000/.  was  subscribed  by 
less  than  200  members  towards  the  pur- 
chase of  the  land  and  the  erection  of  the 
hall  and  library  in  Chancery  Lane. 
Gradually  year  by  year  the  number  has 
increased,  until  it  now  includes  nearly  half 
the  London  practitioners.  It  is  no  small 
merit  on  the  part  of  the  latter  that  so  large 
an  association  has  been  formed.  In  the 
country,  we  fear,  a  very  small  proportion 
of  the  whole  body  (not,  we  believe,  one- 
fiflli)  are  members  of  any  law  society  or 
Mw  library. 

•  With  reference  to  the  new  association, 
it  should  be  recollected  that  it  is  imprac^ 
tieable  to  unite  the  various  local  societies^ 
composed  of  individuals,  with  a  society  in- 
corporated by  royal  charter.  •*The  So- 
ciety of  Attorneys,  Solicitors,  and  Proctors 
practising  in  the  Courts  of  Law  and  Equity 
m-  the  United  Kingdom,"  (as  it  is  formally 
designated),  could  not,  consistently  with  its 
constitution,  form  a  component  part  of  an 
association  of  individuals,  all  of  whom  are 
i^ligible,  but  few  comparatively  are  mem- 
bers of  the  corporation.  So  far  .as  we  can 
at  present  anticipate  the  operations  of  the 
two  societies,  it  is  better,  we  think,  that 
each  should  pursue  its  own  course^  inde- 
pendently of,  but  acting  with  a  friendly 
feeling  towards,  each  other. 

The  merit  of  forming  and  establishing 
the  association  belongs,  of  course,  to  the 
influential  persons  with  whom  it  originated. 
We  claim  no  other  share  in  the  good  work 
than  tliat  of  having  been  somewhat  instru 
mental  in  preparing  the  way  by  affording 
the  opportunity  of  communication  amongst 
members  of  the  profession  in  all  parts  of 
the  kingdom.  The  honour  of  effectually 
serving  their  profession,  belongs  to  the 
founders  of  these  societies  and  the  leading 
members  of  their  committees,  who  devote 
tbeir  invaiitaUe  tine  and  earnest  attention 
to  the  measures  confided  to  their  care  aod 
superinteadence. '  Without  Atm,  in  vainj 


would  be  the  lucubrations  of  writera,  how* 
ever  ready  their  pens,  however  great  their 
zeal,  or  extensive  their  learning.  But  to 
be  useful  in  the  cause  in  hand,  there 
must  be  full  information  of  the  true  in- 
terests to  be  promoted,  and  the  uhinwte 
ends  to  be  attained, — a  perfect  knowledge  of 
the  resources  to  be  employed  and  the  tm<- 
pediments  to  be  overcome;  and  every 
step  must  be  taken  under  the  guidance  oif 
sound  discretion. 


RAILWAY  LAW. 


ACTIONS   BY  AND    AGAINST   ALI.OTTBKS. 

Since  our  last  publication,  the  Court  of 
Queen's  Bench  has  pronouncetl  ite  judg- 
ment in  the  case  of  fFoolmer  v.  2bi^,  to 
which  we  then  alluded.  The  single  ground 
upon  which  the  decision  of  the  court  pro- 
ceeded did  not  render  it  necessary  to  enter 
upon  any  very  minute  investigation  of  the 
principles  applicable  to  cases  of  this  de- 
scription ;  but  the  result  is  so  far  satisfiic* 
tory,  that  it  cannot  be  considered  as  at  va* 
riance  in  any  respect  with  the  judgments 
of  the  Court  of  Exchequer  in  WaUtab  v. 
Spottistvoode,  or  the  Court  of  Common 
Pleas  in  Wonlner  v.  Shairp,  which  were 
severally  the  subject  of  a  recent  com- 
mentary,' 

Wooimer  v.  Tchy^  as  many  of  our  readers 
are  aware,  was  the  converse  of  WctbuA 
v.  SpoUiswoode  and  Wontner  t.  Shairp. 
It  was  an  action  by  the  chairman  and 
others  composing  the  committee  of  manage- 
ment of  the  Direct  Exeter,  Plymouth,  and 
Devonport  Railway  Company,  to  recover 
from  an  allottee  tlie  amount  of  deposits 
payable  upon  certain  shares  allotted  to  him. 
The  action  was  tried  at  Exeter,  before 
Baron  Rolfe^  at  the  Spring  Assizes  of  1846, 
when  a  verdict  was  taken  for  the  plaintiC 
A  rule  was  afterwards  obtained  to  set  aside 
the  verdict  and  enter  a  nonsuit,  or  for  a 
new  trial.  The  case  was  fully  argued  du- 
ring Easter  Term  last,  and  a  great  variety 
of  objections  taken  on  the  part  of  the  di^- 
fendant,  but  tlie  decision  of  the  court  turned 
on  the  single  point,  that  the  parties  who 
brought  the  action  were  not  those  with 
whom  the  defendant  had  contracted.  In 
the  prospectus  which  was  produced  on  the 
trial  there  appeared  the  names  of  certain 
persons  as  forming  the  proviaioaftl  coi»> 
mittee.  The  defendant  seeing  thai  proa* 
pectus  with  those  names,  applied  for  i  ~ 


*  See  wnte,  p.  9ft. 
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ill  die  uodertaking*  prooHsing  to  fiajr  tlie 
iieftmtmi  att  siiares  n^ick  the  commitCiee 
nMghi  allot  CO  him.     After  a  contiderable 
interval,  an  answer  waa  sent  to  the  clel'emi- 
9»t»  tuabg  thai  certain  shares  liad  be^n 
allotted  to  ham.    Upcia  this  document  it 
Wit  nUeged  that  the  contract  was  complete, 
md  that  the  defendant  had  undertaken  to 
paj  the  deposits.     Between  the  time  of 
the  application  and  the  allotment  several 
of  the  committee  retired,  and  some  ne^l 
Baemhers   were  added  to  the  committee. 
The  constitution  of  this  body,  therefore*; 
had  changed,  and  it  was  urged  on  behalf, 
of  tbie  defeodant  tliat  in  a  case  of  this  kind  | 
die  names  of  the  committee  had  a  consider  i 
able  influence  on  the  minds  of  the  public, 
who  butit  their  fiiith  upon  the  respectability  | 
•f  those  parties,  and  that  some  of  tliem , 
haviiig  retired,  the  defendant  ought  to  have  j 
had  ail  opportunity  afibrded  to  him  of  di$- 
dakntng  or  con6rraing  his  original  applica* ' 
tion.      The    court    considered    that    tliis 
^ange  of  committee-men  altered  the  cir* , 
cunstaace^    and  tiiat  the  objection   was 
validy  because  the  parties  now  forming  the 
committee  were  not  those  with  whom  th6  \ 
defendant  originally  intended  tO  contnlct. 
Tbe  body  of  directors  allotting  were  not  | 
io  point  of  fact  the  same  body  to  wliom  the  \ 
defiebdant  had   addressed   his   application^ 
for  shares.     Upon  this  ground  the  defend- 1 
ant  was  entitled  to  have  a  nonsuit  entered. , 
It  was  also  insisted  during  the  argument, 
that  the  learned  Baron  who  tried  the  cause . 
misdirected  the  jury  by  advising  them  thatj 
the  interval  which  had  elapsed  between  the ' 
application  for  shares  by  the  defendant  and 
the  allotment  to  him  was  not  an    **  un- , 
reasonable  "  time.   On  this  point  the  court ; 
entertained  a  strong  opinion,   but  as   the, 
obfeciion  only  pointed  at  a  new  trial,  and  | 
the  defendant  was  entitled  to  have  a  non-  ^ 
suit  entered,  it  was  unnecessary  for  the  ^ 
cooit  to  pronounce  any  judgment  on  this  or  i 
tbe  other  objections  taken  by  the  defend- ' 
ant^s  counsel.     Although  the  question  at ' 
nsoe  was  thus  narrowed,  we  ap|irehend| 
that  the  same  state  of  facts  upon  which ' 
ibis  decision  rests  will  be  found  to  exist  in 
naaay  eases*     The  instances^  perltaps,  have  | 
aot  been  very  numerous  in  which  there  i 
wmB  no  alteration  in  the  constitution  of  a 
provisional  committee  between  the  period 
"when  the  project  was  first  announced  with 
the  names  of  the  provisional  directors  and 
,^bat  advanced  stage  when  the  shares  were 
^cUiaUjr  allotted. 
.  The  case  of  Vdlanu  v.  FUicher^  noticed 
at  the  timeJl\wn.tfie^  bos  eUo  been  de- 


tertoiaed  during  the  present  term;  This: 
Was  an  action'  by  an  allottee  against  the- 
chairman  of  a  managing ,  comuritteei  yd 
Tecover  back  deposits  paid  by  him  upon  an 
allotment  of  shares  in  a  proposed  railway; 
company  which  was  afterwards  abandoned^ 
It  was  admitted  that  the  case  was  not  dis* 
tiaguisliable  in  fact^  or  upon  principlet  from' 
tliat  of  WaUtmb  t.  Spoiiinmfmle^  but  the. 
plaintiff,  in  order  to  establisli  his  case  at 
the  trial,  having  tendered  in  evidence  a 
letter  of  application  for  shares  from  the 
plaintiff,  and  a  letter  of  allotment,  which 
varied  but  little  from  the  usual  form,  it 
was  insisted  by  the  defendant's  counsel 
that  these  documents  taken  together  con- 
stituted an  agreement  the  matter  of  which 
was  above  the  value  of  20/ ,  and  required  a 
stamp.  'I'he  F^rd  Chief  Baron  gave  effect 
to  this  objection  at  the  trial,  ami  the  plain- 
tiff was  nonsuited,  leave  being  reserved^ 
however,  to  move  to  set  aside  the  nonsuit 
and  enter  a  verdict  for  the  plaintiff,  if  th^ 
court  should  be  of  opinion  that,  under  the 
provisions  of  the  Stamp  Act,  {55  Geo.  3, 
c.  184,  sched.  part  1,)  the  letter  of  appli-* 
cation  and  letter  of  allotment  were  admis« 
sible  without  a  stomp.  A  rule  having  been 
obtained  accordingly,  after  argument^  the 
Court  of  Exchequer  held,  that  the  appHca- 
tion  and  letter  of  allotment  were  admissible 
in  evidence  without  a  stamp,  as  they  did 
not  amount  to  an  agreement,  or  ** evidence 
of  a  contract,*'  within  the  meaning  of  the 
Stamp  Act.  The  letter  of  allotment  con^ 
tained  stipulations  not  contemplated  in  the 
letter  of  application,  and  it  was  quite  clear 
that  upon  the  receipt  of  the  letter  of  altet* 
inent,  the  pkintiff  might  have  declined  te 
take  any  slmres.  The  letter  of  allotment, 
therefore,  was  in  the  nature  of  a  mere  un- 
accepted proposal,  and  did  not  amount  to 
an  agreement.*^  It  was  said  tlie  plaintiff 
afterwards  paki  money  by  way  of  de|>o8it 
into  the  bankers  of  the  company,  pursuant 
to  the  conditions  contained  in  the  letted  of 
allotment,  and  that  it  might  be  inferred 
from  this  act  he  had  adopted  the  contract 
proposed  by  the  letter  of  allotment.  As- 
suming the  payment  of  money  to  be  an 
adoption  of  the  stipulations  contained  in  tlie 
letter  of  allotment,  the  payment  was  an 
act,  and  not  an  agreement  in  writing, 
which  was  what  the  Stamp  Act  contem- 
plated and  required  to  be  stamped.  Upon 
these  considerations,  the  court  tliought  the 
letters  admissible  without  a  stamp,  and  dt* 

k  Sm  Petmifurd  y.  HmmiUm,  2  Stark^  4m 
Drant  v.  Brwon,  3  B.  &  C.  GfifL^        v 


190  Common  Law  nractice.-^New  Statfaes  ef^Hngf  AUerMmshi  Ihe  Lm. 


rected  the  nonsuit  to  be  set  aside,  and  a' 
vmKi^t  entered  for  the  plaintilF  for  the 
amoant  claimed. 

Both  the  cases  now  referred  to  have  fo\^ 
lowed  what  may  be  regarded  as  the  gene- 
ral rule,  in  respect  to  the  early  decisions 
at  nisi  prius  in  railway  cases, — they  have 
been  overruled, — and  it  is  hoped,  did  not, by 
misleading,  injuriously  affect  the  interests 
of  individuals  to  any  serious  extent. 

COMMON  LAW  PRACTICE. 


CERTIFICATE    FOR    COSTS    UPON    INQUIRY 
BEFORE   THE    UNDER-SHERIFF. 

Where  the  defendant  suffered  judgment 
by  default  in  an  action  on  the  case  for  a 
malicious  prosecution  for  felony,  and  a 
writ  of  inquiry  was  executed  before  the 
under-sheriff  of  WiltSj  on  which  the  jury 
assessed  the  damages  at  I/.  Is.,  and  the 
under-sheriff  certified,  under  the  stat.  3  &  4 
Vict  c.  24,  8.  2,  that  <'  the  grievance  was 
wilful  and  malicious,"  so  as  to  entitle  the 
plaintiff  to  costs,  the  question  was  mooted, 
m  whose  name  the  .certificate  should  be 
made.'  The  statute  empowers  "  the  judge 
or  presiding  officer  before  whom  such  ver- 
dict shall  be  obtained,**  to  certify  on  the 
back  of  the  record,  or  on  the  writ  of  trial, 
or  writ  of  inquiry,  and  as  it  appeared  that 
the  judge  who  actually  presided  at  the  in- 
quiry in  this  case  was  tlie  under-sheriff>  it 
was  contended  that  the  certificate  ought 
to  be  signed  by  that  officer  in  his  own 
name,  and  not  in  the  name  of  the  high 
sheriff,  as  had  been  done  in  the  case  re 
ferred  to. 

The  Court  of  Common  Pleas,  however, 
was  clearly  of  opinion  that  the  inquisition 
iras  properly  returned  in  the  name  of  the 
sheriff.*'  The  writ  was  directed  to  the 
sheriff,  and  must  necessarily  be  returned 
in  his  name,  and  there  was  no  reason  why 
an  intermediate  proceeding  should  be 
vouched  by  the  name  of  a  third  person  al 
together  a  stranger  to  the  record.  The 
sheriff  is  the  only  person  recognised  by  the 
court,  though  the  under-sheriff  is  a  well- 
known  officer,  and  there  would  be  no 
authority  for  a  certificate  in  the  name  of 
the  under-sheriff*    A  rule  to  set  aside  the 

*  Stroud  v.  Watts,  2  Com.  B.  929 ;  15  Law 
J.  196. 

^  The  authorities  referred  to  in  the  judg- 
ment of  the  court  were, — Plowd.  63  a ;  Com. 
Dig*  tat  Viscount:  and  TVke.QitfM  v.  ZHmn,  2 
Moody  C.  C.  297. 


certificate,  on  the  ground  that  it  purported 
to  be  signed  by  a  person  before  whom  the 
cause  was  not  tried«  was  for  these  veaMooB 
discharged  with  costs. 

The  decision  of  the  Court  of  Commoo 
Pleas  was  recognised  and  adopted  by  the 
Court  of  Queen's  Bench  in  a  case  of  Tke 
Queen  v.  Schlesinger^  determined  during  the 
present  term.*  This  was  an  indictment  for 
perjury,  committed  upon  a  trial  which  took 
place  in  point  of  fact  before  the  secondary, 
but  which  was  alleged  in  the  indictment  to 
have  taken  place  before  the  sheriffs  of 
London. 

After  a  verdict  for  the  crown,  the  objec- 
tion was  taken  in  arrest  of  judgment,  that 
the  indictment  should  have  stated  that  the 
issue  came  on  to  be  tried  before  the 
secondary,  and  not  before  the  sheriffs ;  but 
the  court  held,  upon  the  authority  of  Ae 
cases  above  referred  to,  that  the  sherifK 
having  power  to  appoint  a  secondary,  and 
having  exercised  that  power,  the  proceed- 
ings before  the  secondary  were  pnqperly 
alleged  to  be  proceedings  before  the 
sheriffs,  and  therefore  overruled  the  ol>> 
jcction. 

It  may  be  considered  as  settled  practice} 
therefore,  that  a  proceeding  is  not  im- 
properly said  to  have  been  taken  beibre 
the  sheriff  when  the  under-sheriff  ofilciates 
for  the  principal  officer. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

INCLOSUBB  OF   COMMONS* 
10  ViCT.  C.  25. 

An  Act  to  authorize  the  Inclosure  of  certain 
L^nds,  in  pursuance  of  the  Second  Report 
of  the  Inclosure  Commissioners  for  England 
and  Wales.  [1 1th  May,  18470 

1.  8  *  9  Vict,  c.  118.— f«ctosiir»  mentioned 
in  seheaule  may  be  proceeded  with, — ^Whereas 
the  Inclosure  Commissioners  for  England  aild 
Wales  have,  in  pursuance  of  an  act  passed  in 
the  8  &  9  Vict.  c.  118,  intituled  "An  Act  to 
facilitate  the  Inclosure  and  Improvement  of 
Commons  and  Lands  held  in  common,  the  Ex- 
change of  Ijands,  and  the  Division  of  inter- 
mixed Lands ;  to  provide  Remedies  for  defective 
or  incomplete  Executions,  and  for  the  Non* 
execution  of  the  Powers  of  general  and  local 
Inclosure  acts ;  and  to  provide  for  the  Remal 
of  such  Powers  in  certain  cases,"  issued  pro- 
visional  orders  for  and  concerning  the  several 
proposed  inclosures  mentioned  in  the  schedula 
to  tnis  act,  and  have,  in  the  annual  general  re* 
port  of  their  proceedings,  certified  their  opinion 
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that  SUCH  inelosiires  would  be  expedient ;  but 
the  iame  cannot  be  proceeded  with  without  the 
authority  of  parliament :  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  bv  and  with 
the  advice  and  consent  of  the  Loraa  spiritual 
and  temporri,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same.  That  the  said  several  proposed  in- 


closures  mentioned  in  the  scbedule  to  this  act 
be  proceeded  with. 

2.  Short  title.  —  And  be  it  enacted.  Thai  in 
citing  this  act  in  other  acts  of  partiamsnt  and 
in  legal  instruments  it  shall  be  sufficient  to  use 
the  expression  "The  Annual  Indosure  Act, 
1847." 


THB  8CHBDULS  TO  WHICH  THIS  ACT  RBPKRS. 


Inclosure. 


Welland     .... 

Harden  Moor    • 

Newbold-on-Stour 

Wilburton  Open  Fields 

Efanton 

East  Coanwood 

Dippenhall 

Evenjobb 

Wentnor    .... 

Buckland  St  Mary    . 

Brough  and  Shatton  Common 

Whicrigg  Marsh 

KorbmyHiU     . 

Wjshaw,  Upper  &  Lower  Greens 

Bordley  Intack  . 

NettesweU 

East  Gotham  Common 

Whitnash  .... 

Washington  Commons 

Goldington 

Tadky       ... 


County. 


Worcester 
York      . 
Worcester 
Cambridge 
Derby 

Northumberland 
Southampton . 
Radnor 
Salop 
Somerset 
Derby    . 
.  Cumberland   . 
Salop     . 
Warwick       :. 
York      . 
Essex     • 
York      . 
Warwick        , 
Sussex    .        . 
Bedford . 
Southampton 


Date  of  Provisional  Ordflr. 


.30th  Juiie»  1846. 
Igtk  July,  1846. 
11th  July,  1846. 
2l8t  July,  1846. 
28th  July,  1846. 
28th  July,  1846. 
29th  July,  1846. 
25th  August,  1846. 
nth  September,  1846. 
i  1th  September,  1846. 
]  1th  September,  1846. 
23rd  September,  1846. 
25th  November,  1846. 
3rd  December,  1846. 
lOih  December,  1846. 
10th  December,  1846. 
10th  December,  1846. 
23rd  December,  1846. 
8th  January,  1847. 
8th  January,  1847* 
23rd  January,  1847. 


SHORT  NOTICES  OF  NEW  BOOKS. 


ATrbatisb  on  the  Pleadings  in  Suits  in 
the  Court  of  Chancery,  by  English  Bill.  By 
John  Mitford,  Esq.,  (the  late  Lord  Redesdale.) 
The  5th  edition,  comprising  a  large  bod]r  of 
additional  notes  by  Josiah  W.  Smith, 
B.  C.  L.,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
law.  London:  Stevens  &  Norton^  1847. 
Pp.  liv.  477. 

We  are  glad  to  see  a  new  edition  of  this  ex* 
cellentand  standard  work.  The  new  editor  is 
well  and  favourably  known  to  the  profession 
as  the  author  of  a  Treatise  on  Executory 
Trusts,  and  the  editor  of  Fearne's  Contingent 
Remainders.  We  shall  endeavour  to  find  an 
opportunity  for  noticing  Mr.  Smith's  additions 
to  the  notes,  which  are  distinguished  by  a  con* 
Tenient  plan  from  those  of  former  annotators, 
and  appear  to  us  to  be  very  valuable. 


A  Sdection  of  Leading*  Cases  on  Pleading 
andPatdes  to  Actions,  with  Practical  Notes, 
elucidating  the  Principles  of  Pleading  (as  ex« 
cmplified  m  cases  of  most  frequent  occurrence 
in  practice),  by  a  Reference  to  the  earliest 


Authorities,  and  designed  to  assist  both  the 
Practitioner  and  the  Student.  By  W.  Fuda- 
son,  Esq.,  of  the  Middle  Temple,  Special 
Pleader.  London  :  Stevens  &  Norton.  1847* 
Pp.  xxiv.,  271. 

This  is  a  useful  book  on  an  important  sub- 
ject after  the  manner  of  the  late  Mr.  Smith'a 
'*  Leading  Cases." 

A  Practical  Treatise  on  the  Law  of  Partner- 
ship; including  the  Law  relating  to  Joint- 
Stock  Companies :  with  an  Appendix  of  Prece- 
dents, Forms,  and  Statutes.  By  Andrew 
Bisset,  of  Lincoln's  Inn,  Esa.,  Barrister-at» 
Law.  London:  Stevens  &  Norton.  1847* 
Pp.  xxxiii.,  356,  279. 

This  is  another  contribution  to  the  laige 
stoek  of  treatises  on  the  Law  of  Partnership. 
Considering  the  recent  cases  arising  out  of  the 
rsdlway  and  other  joint-stock  transactions, 
bearing  on  the  Law  of  Partnership,  it  is  not  to 
be  wondered  at  that  new  writers  should  enter 
tbe  field,  and  we  tbink  there  is  much  merit  in 
Mr.  Bisset's  work. 

A  Digest  and  lades  of  all  the  Statatac 
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Pait  the  Fourth*  bringiof^-  the  Statutes  and 
liikiisioris  {hereon  down  io  the  end  of  the  last 
Session.  To  which  is  added  a  General  Index 
of  the  four  parts.  By  George  Crabh,  Esq.,  of 
the  Inner  Temple>  Barrister-at-Law.  Lonaon : 
Maxwell  &  Son.     184/'.     Pp.  xvi.,  487. 

This  18  a  very  useful  addition  to  Mr.  Crabb's 
elaborate  Digest  of  the  Statutes,  and  his  col- 
lection of  the  cases  decided  on  the  construction 
of  this  vast  mass  of  legislation  is  of  the  greatest 
value  to  the  practitioner. 

7Tie  Statutes  and  Orders  relating  to  Practice 
and  Pleading  in  the  High  Court  of  Chancery, 
from  1813  to  Easter  Term,  ld47.  .Classified 
according  to  the  Respective  Proceedings  in  a 
Suits  with  a  Time  Table  and  Notes.  .  By 
Samuel  Simpson  Toulroin,  Esq.,  of  Gray's  Inn, 
Barrister-at-Law.  London  :  S,  Sweet.  1847. 
Pp.  388,  xxiii. 

This  is  a  very  useful  collection  of  Statutes 
and   Orders  relating  to  Equity  Practice!  and  [  ^P®"^®'  Assoc.   Inst.   C.  E., 

f  Lonaon  :    Stevens  &  Norton . 


on  the  Law  of  Bankrupt^,  Insolvency,  and 
Mercantile  Sequestration  in  Scotland.  2  vols. 
Second  edition,  enlarged.  Vol.  1 ;  Public 
Law, — Legislative,  Municipal,  Ecdesiaatical, 
Fiscal,  Penal,  and  Remedial,  with  a  Com- 
mentary on  the  Powers  and  Duties  of  Justices 
of  the  Peace  and  other  Magistrates.  Pp.  437. 
Vol.  2  :  The  Law  of  Private  Rights  and  Obli- 
gations. Pp.  506.  Edinburgh:  Oliver  & 
Boyd.     1847. 

Looking  at  the  increased  and  inciieasiiig< 
communications  between  England  and  Scot- 
land, the  present  work  has  been  opportunely 
published.  The  subjects  comprised  within  it 
are  well  arranged,  and.  concisely,  and  ably 
stated. 


Pleading,    The  modem  editions  of  Chancery  [  J^g" 
Orders  h^ve  usually  commenced  with  the  year  ^      ~ 


A  Treatise  on  the  Principles  relating  to  the 
Specification  of  a  Patent  for  Invention ;  show- 
ing the  Standard  by  which  the  sufRcienCT"  of 
that  Instrument  is  to  be  tried.     By  WiUiam 

Patent    Agent 
1847.     P^J.  v.. 


1828,  but  Mr.  Toulmin  goes  back  to  1813. 
The  work  must  he  acceptable  to  both  branches 
of  practitioners,  and  the  author  is  .no  doubt 
well  qualified  for  his  task, — having  practised  as 
a  solicitor  for  many  years,  though  now  a  member 
of  the  bar. 


Seeing  the  changes  which  have  taken  place 
in  prx>fessional  practice,^r>large  portions  <A  it 
annihilated,  and  others  materially  diminished, 
we  think  it  would  be  only  just  "and  proper  that 
all  business,  even  though  not  strictly  apper- 
taining to  the  courts,  which  barristers  and  at- 
torneys in  their  several  vocations  might  under- 

„.,.•,..  ^  .  ,  take,  should  be  contided  to  them.    We  think 

Familiar- Exercises  between  an  Attorney  and    ,      ,  or  /  ..i.   •  *  v*     ^*  ♦^ 

his  .Articled  Clerk,  on  the  General  Principles  ^^^  ^*^  ^^^''^  °^  ^^«  ^'"^'^  °"R^*  '^^^  *^ 
of  the  Laws  of  Real  Property,  being  the  first '  permit  any  but  attorneys  to  practise  or  come 
bodk  of  Coke  upon  Littleton,  reduced  to  the! before  them  on  matters  relating  to  paioits. 
Form  of  Questions.    To  which  is  added  the.  The  present  work  is  the  compilation  of  a  patent 

5SS.^o:j^i^"g  Srof'X'S?e„t"tel»«-».-'^«-y  »-"  able  engineer,  .odvenr 
Property  Acts  of  3  &  4  W.  4,  with  interroga- 1  competent  to  treat  of  newmventions  as  matters 
torie.s  applicable  to  them.  By  Francis  Hobler, '  of  science,  but  treatises  on  the  law  and  pnc 
Attdrney-at-Law.  3rd  edition.  London ;  Ben- '  tice  relating  to  patents  should,  we  think  be 
ning&Co.     1817.    Pp.  xvi.,  346.  confined  to  members  of  the  legal  professbn. 

We  are  glad  to  see  a  new  edition  of  this  little 
book,  which  is  particularly  useful  to  students, 
and  Mr.  Hobler,  by  its  publication,  has  added 
to  his  reputation  as  a  learned  and  respectable 
practitioner. 


■  Draft  of  an  Act  of  Pariiament,  consolidat- 
ing the  whole  of  the  Statute  Law  in  one  Act, 
humbly  submitted  to  the  consideration  of  Her 
Most  Gracious  Majesty  and  the  Two  Houses 
of  Parliament.  London:  Butterworth.  1847. 
Pp.  162. 

Our  law  reformers,  now  a  very  numerous 
class,  must  be  attracted  with  some  curiosity  to 
witness  an  attempt  at  the  consolidation  of  all 
our  statutes  at  large  in  one  act ! 

Mannal  of  the  Law^  Scotland.  By  John 
Hill  BttH(m»  AAToctlQ,  Aflfchbr  of  a  iSrratise 


FORM   OF  RULES    FOR   PROVINCIAL 
LAW  SOCIETIES. 

It  being  desirable  at  the  present  time  to 
assist  in  the  formation  of  new  provincial 
law  societies,  we  subjoin  the  rules  which 
have  been  mamlj  adopted  in  several  of  the 
existing  law  societies. 

1.  This  society  consists  of  attdmeys  and  w 
licttors,  residing   in  the   county  or   dtjr  of 

admitted  in  pursuaiigoe  ot  and 
acting  agreeably  to  the  following  rules  of  Tht 
Law  Society> 

2.  The  principal  olijects  of  the  sociely  ai*  to 
preserve  the  rights  and  privileges,  and  sfQppoit 
the  respectabiKty  of  attorneys,  to  promote  fidr 
and  libend  ptacnce,  and  preveoit  aonses  in  Hi^ 
profession,  -and  to  adopt  sucn  meMVfSa-flBi  wtcf 
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appear  best  calculated*to  effect  these  ende^  and 
•moet  likely  to  secure  respect  to  the  practitioners 
and  to  be  of  advantage  to  their  clients. 

3.  Persons  to  be  proposed  as  members  shall 
be  nominated  and  seconded  bv  two  members  at 
a  general  meeting,  and  shall  oe  balloted  for  at 
the  next  general  meeting,  provided  there  shall 
be  five  members  present,  and  the  assent  of  two- 
thirds  of  the  members  present  shall  be  requisite 
to  make  an  election. 

4.  All  members  shall  continue  subject  to  the 
rules  of  this  society,  until  they  severally  desire 
to  withdraw  from  the  society,  and  signify  the 
same  in  writing,  to  be  presented  at  a  general 
meeting. 

5.  A  general  meeting  of  the  society  shall  be 
held  in  the  first  week  of  the  assizes,  at  such 
time  and  place  as  the  president  of  the  last  pre- 
ceding meeting  shall  appoint;  and  notice  thereof 
shall  De  given  in  some  of  the  county  papers. 

6.  The  officers  of  the  institution  snsdl  con- 
sist of  a  president,  vice-president,  secretary, 
and  treasurer.  The  election  of  the  officers  of 
the  society  shall  be  by  ballot  at  general  meet- 
mgs.  The  president  and  vice-president  shall 
enter  upon  tneir  offices  at  the  spring  assizes  on 
each  year,  and  continue  in  office  for  one  year. 
The  viofr-preddent  shall  be  chosen  annually  at 
the  spring  general  meeting,  and  shall  succeed 
to  the  ofiSce  of  president  for  the  ensuing  year 
without  further  election,  and  the  treasurer  and 
secretary  shall  continue  in  office  during  the 
pleasure  of  the  society. 

r.  Each  member  upon  his  admission  shall 
pay  one  guinea  as  his  subscription  for  the  cur- 
rent year,  and  shall  at  every  ensuing  spring 
assizes,  pay  one  guinea  for  the  benent  of  the 
society,  out  of  which  all  incidental  expenses 
shall  be  paid,  and  the  surplus  become  a  part 
of  the  fund  or  property  of  the  society,  to  be  ap- 
plicable for  the  general  objects  of  the  society, 
and  for  such  other  purposes  as  the  majoritv  of 
the  members  at  any  general  meeting  shall 
direct. 

8.  The  secretary  shall  write  to  the  several 
members,  whose  subscriptions  are  unpaid  after 
the  summer  assizes  in  each  year,  and  request 
the  immediate  pajment  thereof,  and  in  case  the 
annual  subscription  of  any  member  shall  be  in 
arrear  for  the  space  of  three  vears,  such  person 
shall  no  longer  be  considered  a  member  of  this 
society,  but  his  name  shall  be  erased  from  the 
list  of  subscribers.  Any  member  whose  name 
shall  have  been  erased  from  the  list  of  subscri- 
bers bjr  virtue  of  the  foregoing  rule,  may  be 
le^adimtted  in  the  usual  manner,  on  payment 
of  the  arrears  of  his  subscription. 

9.  The  treasurer's  accounts  shall  be  audited 
amradly  at  the  spring  assizes,  and  the  state  of 
the  fo&ds  of  the  societv,  together  with  a  list  of 
the  members  and  benefactors,  shall  be  printed, 
and  distributed  amongst  the  members  as  soon  as 
■lay  be  after  every  audit.  All  disbursements 
shdl  be  directed  biy  the  committee  and  paid  by 
th»  treasurer. 

10.  Twa>thirds  of  the  members  present  at 
any  general  meeting  (not  less  than  fifteen  being 
pmsQt)  sliaU  have  power  to  expel  any  member 


of  the  society  for  what,  in  their  opiivion«  shall 
appear  to  be  improper  conduct  or  practice  In 
his  profession. 

11.  There  shall  be  a  general  committee  for 
the  purpose  of  watching  over  the  interests  anJ 
promoting  the  objects  of  the  society  in  the  in- 
tervals between  the  general  meetings,  who  shall 
report  their  proceedings  to  every  general  meet«« 
ing;  such  committee  to  consist  of  the  president, 
vice-president,  treasurer  and  secretary,  who 
shall  be  members  thereof,  ex  officio,  together 
with  one  or  more  members  of  the  society,  in 
each  market  town  in  the  county,  to  be  annually 
chosen  at  the  spring  general  meeting,  and  five 
of  such  committee  shSl  have  power  to  act,  and 
any  three  of  whom  shall  be  competent  to  audit 
the  treasurer's  account,  and  if  no  other  or  new 
committee  be  then  chosen,  the  existing  com- 
mittee shall  continue  to  act  until  such  other  or 
new  committee  be  chosen. 

12.  When  any  member  shall  intend  to  pro- 
pose  a  new  law,  or  the  repeal  or  alteration  of 
an  existing  law,  he  shall  give  notice  at  a  general 
meeting,  but  such  notice  shall  not  be  necessary 
in  case  such  new  law  or  repeal  or  alteration 
shall  be  proposed  by  the  general  committee. 
In  all  cases  the  secretary  shall  communicate 
the  substance  of  such  intended  proposition  to 
every  member  by  a  circular  letter,  not  less  than 
fourteen  days  previously  to  the  general  meeting 
at  which  it  is  to  be  brought  forward. 


QUESTIONS  AT  THE  EXAMINATION. 

TVimijf  Term,  1847. 
I.  Prbliminary. 

Where,  and  with  whom,  did  you  serve  your 
clerkship  ? 

State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  applied 
yourself  during  your  clerkship. 

Mention  some  of  the  princinal  law  books 
which  you  have  read  and  studied. 

Have  you  attended  any  and  what  law  lec- 
tures? 

II.    Common   and  Statutk   Law,  and 
Practtce  of  the  Courts. 

How  has  the  act  of  3  &  4  Vict.  c.  24,  affected 
actions  of  trespass  on  the  case  ? 

What  is  the  coune  of  proceeding  requisite  to 
prevent  the  Statute  of  Limitations  running 
against  a  debt  ? 

How  soon  may  the  successful  party  enter 
up  judgment  after  trial  ?  mention  the  different 
periods? 

What  are  now  the  several  periods  of  limitii- 
tion  for  the  recovery  of  different  kinds  of 
debts? 

Within  what  time  must  a  motion  be  made  to 
set  aside  an  award  ? 

What  is  the  present  practice  on  cross  issues 
as  to  costs,  and  what  must  be  sworn  in  the 
affidavit  of  increase  for  the  party  having  the 
general  costs,  and  what  for  the  party  havinijg 
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succeeded  oh  some  of  the  issues  to  get  the  al- 
lowance for  their  respective  witnesses  ? 

Is.  it  necessary  in  any  and  what  cases  pre- 
vious to  the  commencement  of  an  action  to 
make  a  request  or  demand  or  give  notice  to 
the  opposite  party  for  completing  the  cause  of 
^on^ 

What  is  required  to  enter  judgment  on  a 
warrant  of  attorney  above  one  year  and  under 
ten  years,  and  what  above  ten  years  ? 

By  what  course  of  proceeding  is  secondary 
evidence  made  admissible  ? 

What  costs  is  a  pauper  entitled  to  if  he  re- 
covers a  verdict;  and  what  is  he  liable  to  pay  if 
the  verdict  is  against  him  ? 

In  an  action  upon  a  deed  where  the  execution 
;s  required  to  be  proved  and  the  attesting  wit- 
ness IS  dead,  how  is  the  plaintiff  to  prove  the 
execution  ? 

To  what  dilapidations  is  a  tenant  from  year 
to  year  liable  in  respect  of  a  messuage  so  let  to 
him  ? 

How  would  proceedings  be  affected  by  death 
of  a  plaintiff  after  declaration  and  issue  ?  And 
how  after  trial  and  before  judgment?  And 
how  after  judgment  and  before  -execution? 
And  what  must  be  done  in  consequence  ? 

Must  a  notice  to  (}uit  be  in  all  cases  in  writ- 
ing, and  at  what  period  should  it  be  given  and 
expire  ? 

In  what  cases  may  the  judge  certify  to  deprive 
the  plaintiff  of  costs  ?  And  wlien  and  how 
ipust  his  certificate  be  obtained  ? 

III.   CONVBVANCINO. 

State  briefly  the  different  kinds  of  estates  of 
freehold  and  estates  less  than  freehold. 

State  briefly  the  different  titles  or  tenure 
under  which  real  estate  is  ordinarily  actjnired, 
and  the  deeds  or  assurances  by  which  it  is  now 
ordinarily  conveyed  by  vendors  to  purchasers. 

What  was  formerly  considered  a  sufficient 
title  to  an  estate  in  fee  simple ;  and  has  any, 
tnd  what,  change  taken  place,  and  by  what  act 
or  acts  within  the  last  20  years  to  simplify  and 
shorten  titlea  with  reference  to  length  of  pos- 
session ? 

State  briefly  what  you  consider  to  have  been 
the  mtention,  and  what  the  effect,  of  the  Statute 
of  Uses  ? 

A.  contracts  to  hold  Black  Acre  to  the  use  of 
J9.,  to  the  use  of  C.  What  is  the  effect  of  such 
a  limitation,  and  what  are  the  respective  in- 
terests of  B.  and  C.  resulting  therefrom  ? 

Explain  the  nature  and  operation  of  the  con- 
vevance  long  in  general  use,  viz.  lease  and 
release. 

As  the  law  now  stands,  is  the  mere  delivery 
of  a  deed  of  conveyance  sufficient  to  pass  the 
freehold  of  the  lana  comprized  therein  without 
livery  of  seisin  or  other  formality  ;  and  what 
,  are  ne  words  of  the  statute  S  8c  9  Vict,  on  that 
point? 

Before  the  3  &  4  Will.  4,  c.  74,  whose  con- 
currence was  necessary  to  enable  a  tenant  in 
tail  in  remainder  expectant  on  an  estate  of  free- 
hold to  bar  the  entail  ?  and  who^e  concurrence 
is  now  necessary  for  the  same  purpose  ? 


What  is  a  base  fee  >  How  is  it  creited,  and 
what  its  effects  and  operation  ? 

As  the  law  now  stands,  are  trusteca  to  pre- 
serve contingent  remainders  necessary?  Ex- 
plain their  use  in  settlements. 

What  is  the  present  law  as  to  satisfied  terms  r 
and  what  do  you  consider  the  nroper  practice 
as  to  assigning  them  or  not,  ana  wny  ? 

By  what  title  can  a  copyholder  acquire,  and 
by  what  assurance  or  assurances  can  he  pass 
his  estate  to  a  purchaser  or  mortgagee,  aijd'  is 
there  any,  and  what  difference  in  tne  form  of 
assurance  to  a  purchaser  or  mortgagee? 

State  the  law  against  ]>erpetuitiea,  and  what 
is  the  present  restriction  on  accumulations  of 
income  ? 

A  lady  stised  of  freeholds,  possessed  of  per- 
sonalty, and  with  various  debts  owing  to  lier, 
marries.  What  interest  and  control  does  her 
husband  acquire  by  marriage  in  and  over  the 
freeholds,  personalty  and  debts  owing  respiec- 
tively  during  the  coverture,  or  in  the  event  of 
their  having  no  child,  and  his  sur\'iving  her  ? 

Explain  8ie  doctrine  of  "  possessio  /rains/* 
Has  the  Law  of  Descents  with  reference  to  the 
half-blood  undergone  any  recent  change  ? 

IV.  Equity  and  PuAcncK  op  thb  Courts. 

Wl)at  is  the  difference  between  the  remedy 
afforded  by  the  jurisdiction  of  Courts  of  Equity, 
and  that  by  the  Common  or  Statute  Law,  as 
respects  matters  in  contract  ? 

What  are  the  princi|)al  matters  in  which 
courts  of  equity  have  practically  exclusive  juris- 
diction and  power  to  afford  relief  ? 

In  what  cases  have  courts  of  equity  either  no 
jurisdiction,  or  decline  to  exercise  it  ? 

What  are  the  principal  maxims  or  nile» 
which  govern  courts  of  equity  ? 

What  are  the  several  courts  of  eouity, 
and  what  appeals  lie  from  them  respectively  ? 

What  is  the  course  of  proceeding  to  ob- 
tain relief  in  equity  ? 

What  time  is  allowed  for  answering 
original  biUs,  and  before  whom  can  answers  be 
sworn  ? 

What  advantage  in  respect  of  evidence 
has  a  plaintiff  in  equity  compared  with  one  at 
common  law  ? 

What  is  meant  by  the  adjustments  be- 
tween creditors  and  legatees,  and  between 
debtors  and  creditors,  made  by  courts  of 
equity,  and  commonly  called  marshalling  of 
assets  and  of  securities  ? 

Is  a  creditor  entitled  to  any,  and  what 
costs,  of  establishing  his  debt  before  the 
Master? 

What  is  the  first  usual  proceeding  in  tlie 
Master's  office  after  the  copy  title  and  ordering 
part  of  decree  have  been  left ;  and  what  is  done 
thereupon  ? 

What  evidence  can  be  received  by  the 
Master  after  issuing  warrants  on  preparing  his 
report. 

Is  any,  and  what  security  xeamred  from 
a  receiver  in  a  suit ;  and  what  are  tne  duties  of 
a  receiver. 

Will   die    court  appoiot  a  guardian    and 
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nudntftumoe  for  an  Infant  vHiiout  suit,  in  any 
and  what  cases  ? 

What  does  the  Accountant-General  re- 
quire to  authorize  him  to  transfer  stock  out  of 
court. 

V.  Bas^kruftct  and  Practice  op  the 

Courts. 

What  are  the  facts  to  be  proved  in  order 
to  obt^  an  adjudication  of  bankruptcy  ? 

Is  any,  and  what  protection  afforded  by 
commissioners  of  bankruptcy,  and  under  what 
authority,  to  persons  who  are  not  traders,  or 
beinff  traders,  owe  a  limited  and  what  am  cunt, 
and  how  is  siich  protection  to  be  obtained,  and 
under  what  authority  ? 

If  a  memCer  of  parliament  be  liable  to 
the  Bankrupt  Laws,  what  proceediof^s  must  be 
taken  against  him  ? 

What  are  the  consequences  to  a  member 
of  parliament  found  bankrupt? 

By  what  means  since  the  abolition  of 
arrest  can  a  compulsory  act  of  bankruptcy  be 
obtained  ? 

If  the  petitioninf^  creditor's  debt  should 
be  insufficient,  is  the  fiat  void,  or  what  course 
can  be  adopted  to  sustain  it  ? 

By  .  whom  are  assignees  chosen,  and  is 
there  any  and  what  power  of  setting  the  choice 
aside? 

What  is  the  effect  of  the  bankruptcy 
with  regard  to  debts  due  to  the  crown  ? 

How  do  corporate  bodies  and  public  com- 
panies not  incorporated  prove  their  debts  ? 

Can  a  creditor  wbo  has  an  emiitable 
mortgage  prove  his  debt  under  any  and  what 
circumstances  ? 

State  the  rules  regarding  the  bankrupt's 
leasehold  property  at  the  time  of  his  bank- 
ruptcy ;  when  may  a  claim  be  entered  instead 
of  the  proof  of  a  debt } 

Is  there  any  and  what  property  in  the 
bankrupt's  possession  at  the  time  of  his  bank- 
ruptcy which  win  not  pass  to  his  assignees  ? 

To  what  property  accruing  to  the  bank- 
rupt after  the  fiat  are  the  assignees  entitled, 
under  any  and  what  circumstances  t 

Is  there  any  protection,  and  to  what  ex- 
tent, of  a  purchaser  from  a  bankrupt,  where 
such  purchaser  is  unacquainted  with  the  com- 
mission of  an  act  of  bankruptcy  ? 

What  is  an  election  by  tne  assignees  to 
take  premises  held  by  the  bankrupt  at  the  time 
of  his  bankruptcy? 

VI.  Criminal  Law  and  Procicedings  be- 

voRE  Magistrates. 

State  the  distinctions  between  murder,  man- 
slaughter, and  homicide. 

The  like  between  felony  and  misdemeanor. 

What  offences  are  usually  tried  before  the 
courts  of  quarter  session,  and  what  offences 
cannot  be  tried  before  them  ? 

What  is  burglary,  and  what  is  housebreak- 
ing? 

What  buildings  are  to  be  considered  part  of 
a  dwelling-honsein  burglary  and  stealing  from 
a  dwdting-honse  ? 

Is  it  burghoy  to  break  and  enter  a  shop. 


warehouse,  or  counting»house^  and  stealing 
therein  any  chattel,  money,  or  per^nal  se- 
curity ? 

What  effect  has  a  conviction  of  felony  <m  the 
real  and  personal  property  of  the  party  con- 
victed ? 

To  what  extent  have  iustices  jurisdiction,  in 
cases  of  personal  assault,  and  imder  what  cir- 
cumstances is  such  jurisdiction  taken  away  I 

To  what  extent  have  they  jurisdiction  in  tres- 
pass to  real  or  personal  property,  and  wheq 
taken  away  ? 

What  evidence  is  now  necessary  to  obtain  an 
order  of  affiliation  in  bastardy,  against  the  pu- 
tative father  ? 

For  what  can  sureties  be  required  of  a  person 
for  good  behaviour  ? 

What  are  the  different  modes  by  which  a  pa- 
rochial settlement  can  now  be  gained  ? 

If  a  person,  resident  in  a  parish  where  he  is 
not  legally  settled,  applies  for  parochial  relief, 
what  is  the  proper  course  to  be  jpursued,  to  as- 
certain the  place  of  his  legal  settlement  ?  and 
when  ascertained,  under  what  authority  and 
by  whom  is  he  taken;  and  if  that  parish 
intend  to  dispute  the  alleged  legalitjr  of  the 
settlement,  before  what  tribunal  is  it  to  be 
tried  ?  And  is  their  any  appeal  against  its  de- 
cision ? 

Is  a  witness  in  a  criminal  matter*  entitled, 
before  leaving  home,  to  be  paid  his  travelling 
expenses  and  for  his  loss  of  time  ? 

In  what  cases  of  misdemeanor^  are  prose- 
cutors at  the  assises  or  sessions  entitled  to  their 
costs? 


ADMISSION  OF  SOLICITORS  AT  THE 
ROLLS. 

The  Master  of  the  Rolls  has  appointed 
Wednesday,  June  9th,  at  the  Rolls  Court,  Chan- 
cery Lane,  at  a  quarter  past  three  in  the  after- 
noon, for  swearing  solicitors* 

Every  person  desirous  of  being  sworn  on  the 
above  day  must  leave  his  Common  Law  Ad- 
mission or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  Rolls 
Yard,  Chancery  Lane,  on  or  before  Tuesday, 
June  8. 


RESULT  OF  THE  EXAMINATION, 

Thb  newspapers  report  a  very  large  increase 
of  attorneys  this  Term.  The  true  numbers  at 
the  recent  examination  are  as  follows: — 93 
passed,  7  postponed,  and  2  still  under  con- 
sideration. 

We  regret  to  hear  that  the  answers  of  one  of 
the  canmdates  were  palpably  copied  from  an- 
other. They  were  both  subsequently  called 
before  the  examiners  at  a  special  meetmg,  and 
unavoidably  rejected.  We  trust  this  will  ope- 
rate as  a  warning  to  future  candidates,  and 
these  gentlemen,  when  they  make  their  appear*^ 
ance  again,  caxmot  fwl  to  be  looked  at  with 
suspicion. 


w 
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!  GpVJOTC:  COUET  i);bcisions. 

BRISTOL  DISTRICT. 

A  i^oRRESPONDE^T  at  Bristol  has  properly 
called  'our  attention  to  thie  judgment  aeliyered 
on  the  27th  May,  by  Arthur  Palmer,  Eeq., 
fudj?e  of  the  Small  Debts  Court  there. 

The  case  was  as  foUx)W8  :— 

"  William  Lewellyn,  the  plaintiff,  is  a  boot- 
maker, and  sued  Edmund  Sparshott  SVillett, 
the  defendant,  for  a  sum  of  17/.  7s,  Cc/.,  being 
a  portion  of  a  verv  much  larger  amount." 

The  solicitor  who  appeared  for  the  defendant, 
objected  to  the  account,  as  being  contrary  to 
the  provisions  of  the  act,  which  hy  clause  63 
provides  as  follows : — 

"  That  it  shall  not  be  lawful  for  any  plaintiff 
to  divide  any  cause  of  action  for  the  purpose  of 
bringing  two  or  more  suits  in  any  of  the 
said  courts,  but  any  plaintiff  having  cause  of 
action  for  more  than  twenty  pounds,  for  which 
a  plaint  might  be  entered  under  this  act,  if  not 
for  more  than  twenty  pounds,  may  abandon  the 
excess,  and  thereupon  the  plaintiff  shall,  on 
proving  his  case,  recover  to  an  amount  not  ex- 
ceeding twenty  pounds ;  and  the  judgment  of 
the  court  upon  such  plaiot  shall  be  in  full  dis- 
charge of  all  demands  in  respect  of  such  cause 
of  action,  and  entry  of  the  judgment  shall  be 
mi^de  accordingly." 

He  contended  that  the  defendant  could  not 
recover  in  that  court  without  he  consented  to 
abandon  the  excess. 

His  Honour,  the  judge,  however,  directed, 
that  this  was  not  a  division  qfany  cause  of  ac^ 
iion.  But,  on  the  contrary,  that  every  pair  of 
boots  which  the  plaintiff  sold  the  defendant  was 
a  separate  cause  of  action  in  itself,  and  that  the 
plaintiff  could,  if  he  chose,  maintain  a  separate 
action  and  recover  for  every  separate  pair  of 
boots  he  sold  defendant.  The  learned  judge,  it 
appeared,  expected  this  point  to  be  raised,  and 
ms  fully  armed  with  cases.  These  he  cited 
with  overwhelming  effect,  to  the  surprise  evi- 
dently of  the  solicitor  for  the  defendant. 
The  latter  asked  his  Honour  whether  suppos- 
ing one  party  owes  another  100/.  for  goods 
wuch  have  been  supplied  him  by  the  plaintiff 
at  various  times  by  small  items,  he  was  of 
opinion  that  the  plaintiff  could  proceed  in  this 
court  and  recover  debt  and  costs  for  every  par- 
ticular item,  therebv  giving  rise  to  a  multi- 
plicity of  actions,  wnich  could  be  rendered  a 
monstrous  injustice  by  an  evil-disposed  plain- 
tiff. His  Honour  stated  it  to  be  his  opinion, 
"That  the  Small  Debts  Act  comprised  every 
transaction  to  any  amount  which  took  place  in 
the  city  of  Bristol  in  anv  retail  trade.  The 
wholesale  houses  who  sell  a  quantity  in  one  lot 
only  being  exempt.** 

[We  certainly  doubt  the  soundness  of  this 
decision,  and  at  all  events  think  that  where 
|h«re  is  an  express  or  implied  credit  for  a  year, 
or  a  less  period,  the  action  must  include  all  the 
itetas  within  such  period,  and  cannot  be  split. 
—Ed.] 


.    BBMAJNIKO  AOrrjOKB  IN  OJ.B  qOVKTY      ^ 
COURTS. 

There  wriffs  aevcfsl  actions  conmenced  And 
now  remain  undctarmined  in  the  Old  Cbaiilft 

Court,  and  a  great  number  of  them  were  set 
down  for  trial;  but  the  county  clerk,  yrbo  is 
also  the  under-sheriff,  conceived  that  as  the 
New  County  Court  had  come  into  operation, 
his  duties  as  connty  clerk  were  at  an  end,  and 
that  he  bad  no  power  to  proceed  with  tiie 
actions,  therefore  they  ought  to  be  transferred 
to  the  New  County  Court. 

How,  and  in  what  manner,  are  the  parties  to 
the  above  actions  to  proceed?  Is  not  the 
county  clerk  bound  to  continue  the  old  court 
until  all  the  proceedings  therein  are  brongbt  to 
a  close  and  terminated?  and  may  an  action 
be  brought  in  the  New  County  Court  on  jndg* 
ments  obtained  in  the  old?  and  can  the  county 
clerk  now  legally  issue  alias  executions  on 
judgments  signed  by  him  ? 

A  SUBBCRIBBR. 


APPOINTMENTS  UNDER  THE  COUNTY 
COURTS  ACT. 

An  address  has  been  mored  by  Sir  F.  Thesiger 
for  a  return  of  all  tbe  judges,  clerks,  and  other  offi* 
cers  appointed  uoder  tbe  act  9  &  10  Viet.,  o.  96,  in- 
tituled "  An  Act  for  the  more  Easy  Recovery  of 
Small  Debts  and  Demands  in  England  ;*'  and  of  the 
courts  to  whicb  they  bare  been  respectively  ap« 
pointed,  dtstingutshiog  in  sncb  return  the  jadges, 
clerks,  and  other  officers  who  hare  been  newly  np- 
poioted  under  the  said  act,  from  the  judges,  clerks, 
and  other  officers  who  held  any  offices  in  local 
courts  existing  at  the  time  of  tbe  passing  of  the 
said  act ;  and  in  these  latter  cases  specifying 
whether  the  judges  are  barristers  or  attorneys,  and 
the  names  of  the  offices  so  preriously  held  ;  toge. 
tber  with  a  return  of  tbe  remuneration  which  has 
been  awarded  or  agreed  to  be  awarded  to  aaj  of 
such  judges*  clerk%  or  other  officers. 


FEES  OF  COURTS. 

Counrs  or  Law  and  Equity  CovMrrrss.— BCr. 
Card  well  has  been  discharged  from  further  attend- 
ance on  the  committee,  and  Mr.  Henley  added  to 
the  committee. 


FEES  OF  ECCLESIASTICAL    AND    ADMI- 
RALTY COURTS. 

The  House  of  Commons  has  ordered.  That  it'  be 
an  instruction  to  the  select  committee  on  Fees  in 
Courts  of  Law  and  £<)iiity,  to  include  withia  their 
iaqwry^aMl  eixteMl  tbe  terms  of  tbe  orderoT  re« 
ference  to  the  EeeUdaslieal  ConrU  and  the  Ooott 
of  Atnntnuty* 


^JMv<M«ai)ii^^GaMtv;.  Qmi$ffS9m^. 
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ANALirriC^L  DIGEST  OF  CASES. 

RBPOVrra  IN   ALL  THK   COUKTS. 

(^onxtsi  of  ISquits* 
PRINCIPLES  OF  EQUITY. 

[Including  2  Phill.  part  1 ;  8  Beav.  parts 
2  &  3;  2  Coll.  part  3 ;  5  Hare,  part  1 ;  14  Sim. 
part  3 ;  32,  33  Legal  Observer.] 

ACCOUNT. 

1.  Directum  not  to  disturb  settled  account. — 
EsBeeutor  de  son  tort. — ^A  party  sued  as  execntor 
de  som  tort  jointly  with  the  rightful  executor, 
stated  by  bis  answer  that  he  bad,  before  the 
bin  was  filed,  accounted  for  his  receipts  and 
payments  to  his  co-defendant,  and  paid  over  to 
turn  the  balance:  Heid,  that  such  settlement 
would  not  be  binding  on  the  plaintiff  who  was 
beneficially  interested  in  the  estate,  and  there- 
fore the  court  refused  to  insert  in  the  decree  the 
usual  directioii  as  to  not  disturbing  settled  or 
stated  accounts. 

Such  a  direction  is  applicable  only  to  an  al> 
leged  settlement  of  accounts  between  plaintiff 
and  defendant,  and  not  to  one  between  co- 
defendants. 

An  executor  de  son  tort  is  subject  to  all  the 
liabilities,  but  entitled  to  none  of  the  privileges, 
of  an  ordinary  executor.  Carmichael  v.  Car- 
michael,  2  PhUl.  101. 

2.  Counier-claim  subject  of  special  inquiry, 
— ^Where  the  answer  to  a  bUl  for  an  account 
sets  up  a  counter-claim,  as  to  which  it  is  doubt- 
ful whether  it  would  or  would  not  be  available 
to  the  defendant  as  an  item  of  discharge  under 
the  general  account  directed  by  the  decree,  the 
court,  as  the  safer  course,  will  make  it  the  sub- 
ject of  a  special  inquiry.  Lord  v.  Wightwick, 
2  Phill.  110. 

Case  cited  in  the  judgment :  Murray  v.  Barlee, 
9KyLfleGr.f09. 

And  see  Receiver. 

ADMINISTRATION  SUIT. 

Vokmiary  bond  tmd  debts  not  carrjfing  in- 
terest.— In  the  administration  of  assets,  a  vo- 
hmtary  bond  is  to  be  preferred  to  interest  upon 
debts  not  by  law  carrying  interest,  payable 
wider  the  4dth  Order  of  August,  1841 .  Gfor- 
nrdr.  Lord  Dinorben,  5  Hare,  213. 

See  (JrecntorS  Swtt, 

ADlflBSIONS. 

In  aid  of  an  irc#ib«.— This  court  wiH  not  on 
moliOB  direct  certain  facts  to  be  admitted  by  a 
defendant  for  the  purpose  of  facilitating  the 
trial  at  law  of  a  question  between  him  and  the 
I^aintiff  when  the  eoort  below  has  refused  to 
order  such  admissions.  Rodaers  v.  Nounll,  33 
L.  O.  525. 

APPXAJ«. 


See 

APPonmniNT. 
See  Husband  and  Wife. 


APPOftTIONMBNT.:' 

Dimdsndon  bond  dt^, ^Tenant  for  Mfe-^ 
the  residue  and  those  in  remainder. — Part  of  « 
testator's  residuary  estate  consisted  of.  a  bond 
debt,  which,  owing  to  the  insolvency  of  the 
debtor's  estate,  was  not  recovered  until  many 
years  after  the  testator's  deadi,  when  the  grosa 
sum  recovered  in  respect  of  principal  and  in- 
terest did  not  equal  the  amount  of  the  prigin^ 
debt.  Held,  that,  as  between  the  tenant,  fox 
life  of  the  residue  and  those  in  remainder,  the 
former  was  not  entitled  to  receive  what  had  ac^ 
tually  been  recovered  in  respect  of  interest,  but 
only  the  amount  of  interest  at  4  per  Cent,  on 
the  sum  which  the  bond  would  have  realised  if 
the  debtor's  estate  had  been  admmistCTed  at 
the  end  of  a  year  after  the  testator's  death. 
Turner  v.  Newport,  2  Phill.  14.  , 

ASSETS.  V 

See  Laches. 

ATTACHMENT. 

Bankniq>tc!f.  —  Notice  of  motion. — Where  sl 
defendant  becomes  bankrupt  before  putting  in 
his  answer,  and  the  plaintiff  files  a  supplemental 
bill  against  his  assignees,  it  is  improper  to  sod 
out  process  of  attainment  for  contempt  in  not 
putting  in  an  answer. 

A  motion  to  discharge  the  attachment  should 
be  ncade  in  both  the  original  and  supplemental 
suits,  although  the  plaintiff  had  become  bank- 
rupt, and  the  solicitor  was  his  solicitor,  as  well 
as  solicitor  to  the  assignees. 

The  court,  upon  amendment  of  the  notice  of 
motion  by  entitling  it  in  both  suits,  however, 
merely  stayed  the  proceedings.  BiUnrtson  v» 
Sonih^ate,  33  L.  O.  257. 

CREDITOR. 

1.  Executor. — Restraining  action. — ^The  cou]$ 
will  not  restrain  a  creditor  from  prosecuting  his 
legal  remedy  against  the  personal  representar 
tives  of  his  debtor,  unless  there  is  a  ^tcie€ 
under  which  the  creditor  has  a  present  right  to 
go  in  and  prove  his  debt.  Rankin  v.  Harwood» 
2  Phill.  22.  .  :       . 

2.  Personal  representative.'—OJiciai  assignee. 
— ^An  order  to  pay  a  sum  to  a  person  or  his 
personal  representative  wHI  justify  a  payment 
to  his  official  assignee.  Hodson  v.  Harris, 
33  L.  0.139. 

3.  fiaecution.^ Administration  smt. — Injunc^ 
tion. — Contingent  decree. — A  creditor  recovered 
judgment,  and  sued  out  a  writ  ol  ji.fa.  there- 
upon, in  the  lifetime  of  his  debtor*  ainid  placei^ 
the  writ  in  the  hands  of  the  sheriff  on  the  day 
after  the  debtor  died.  A  decree  was  afterwards 
made  in  the  suit  of  an  equitable  mortgagee  of 
certun  parts  of  the  real  and  personal  estate  of 
the  debtor  against  his  devisee  and  executor,  for 
the  sale  of  the  mortgaged  property,  and^ir  the 
proceeds  of  such  sale  should  be  insuflicient  to 
saCi8fy''rti«phdntiff's  debt,  then  for  an  accouiA 
and  appKea^n  of  the  general  .personsl  axfd  real 
estate  of  the  testator,  in  a  due  coorise  of  admi- 
nistration. After  this  decree  the  judgment 
creditor  levied,  under  the/./h.,  on  itoodfli  le 
\if  the  debtor.  Tike  executor  t 
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for  an  inJiinctioQ  to  restrain  execution^  whicli 
tike  court  refuted  on  two  grounde,—1st^  be- 
tttuse  the  decree  for  an  account  and  administra- 
tion of  the  general  estate  was  not  absolute,  but 
was  conditional  on  the  mortgaged  property 
pronng  insufficient  to  satisfy  the  plaintifPs 
demand;  and  2ndly,  because  the  judgment 
creditor  acquired  a  right  to  the  goods  of  the 
debtor^  by  virtue  of  the  writ  of  Ji,  fa.,  from  the 
teste  of  the  writ,  and  therefore  paramount  to 
the  right  of  the  executor.  Ranken  v.  Harwood, 
5  Hase,  215;  RankiB  v.  BouUoh,  5  Hare,  215. 

Cases  cited  in  (he  judgment :  Lee  ▼.  Park,  1 
KeeOy  714;  Clarke  v.  Lord  Ormonde,  Jac. 
lyS  i  Vernon  v,  Thellusson.  PkilK  46^. 

CRRDlTOR*S   SUIT. 

I«  Vokmtary  asngnment  of  lost  deed, — QudH- 
fying  ufitnese  to  prove  its  contents. — On  the 
hearing  of  a  creditor's  suit  in  which  the  plain- 
tiff claimed  as  assignee  of  a  deed  of  covenant 
alleged  to  have  been  executed  -by  the  testator, 
it  appearing  from  the  evidence  of  one  of  his 
own  witnesses,  that  the  benefit  of  the  deed, 
which  was  not  forthcoming,  had  been  assigned 
to  him  without  consideration,  for  the  express 
purpose  of  qualifying  the  covenantee  to  be  a 
witness  to  prove  its  contents,  and  the  plaintiff 
having  failed  in  the  due  preliminary  inroof  of 
the  execution  of  the  instrument,  and  or  its  lo<8, 
the  Lord  Chancellor  reversed  the  decree  of  the 
court  below,  by  which  certain  inquiries  were 
directed  as  to  these  pmnts,  and  retained  the 
bill  with  liberty  to  the  plaintiff  to  bring  an 
action. 

.  Semble.  If  the  execution  and  loea  of  the 
deed  had  been  duly. proved,  the  covenantee 
would  have  been  a  competent  witness  to  prove 
its  contents,  as  he  swore  positively  on  his 
cross-examination  that  the  assignment  was  ab- 
solute, and  that  he  had  no  personal  interest  in 
the  suit,  and  the  suit  being  for  payment  out  of 
assets  in  a  course  of  administration,  and  there- 
fore not  brought  here  solely  for  the  purpose  of 
changing  the  jurisdiction.  IVatson  v.  Parker, 
2  Phiil.  6. 

2.  Administration  of  assets.  —  Judgment — 
Priority.— In  a  creditor's  suit  the  plaintiff  did 
nc(t  satisfactorily  prove  his  debt,  and  the  bill 
was  retained  with  Kberty  to  establish  the  debt 
at  law, 

Semble,  that  a  judgment  obtained  by  him, 
under  these  circumstances,  would  not  give  him 
jB  priority  owr  the  other  simple  contract  credi- 
tors.    Gibert  v.  Hales,  8  Beav.  236. 

3,  Priortly.--'Mortffage,-'Laches.'-A  bond- 
creditor  proved  hU  debt  under  a  decree  m  a 
creditor's  suit;  he  also  claimed  to  have  an 
equitable  mortgage  for  the  amount.  The 
matter  stood  over  to  amend  his  charge,  &c. 
He  neglected  to  do  so,  and  was  reported  a 
bond-creditor  only.  The  estate  was  «old  and 
the  money  paid  into  court,  and  an  apportion- 
;mcnt  directed.  Nine  years  after,  his  personal 
representative  presented  a  petition  for  liberty  to 

go  in  and  establish  his  mortgage^  ftilegiog  that 
e  h»d  reisently  discovered  thai  the  diarge  had 


not   been  amended;    it  was  dinnisted  with 
costs.    Cattell  y.  Simons,  8  Beav.  343. 
And  see  Administration  Suit. 

DEVI8BB0. 

Devisees  not  bound  by  the  action  broud^bt, 
or  the  inquiry  as  to  damages  had  against  the 
executors,  were  entitled  to  have  the  ques- 
tion of  the  liability  of  the  estate  of  the  testator 
on  the  covenant  tried  in  an  action  defended  by 
the  devisees  themselves.  Morse  v.  Tktcker, 
5  Hare,  79. 

BVIDBNCK. 

Where  the  issue  raised  by  the  bill  and  answer 
was,  whether  the  plaintiff  had  or  had  not  si^^netl 
a  document  under  the  remiesentation  and  be- 
lief that  it  was  an  authority  to  another  to  re- 
ceive the  plaintiff's  rents,  when  it  was  in  fact  a 
contract  for  the  sale  of  his  estate,  evidence  of 
the  value  of  the  estate  cannot  be  regarded  a.« 
showing  that,  if  a  purchase,  it  was  a  pnrehas^ 
from  a  distressed  man  at  an  undervalne,  but 
can  only  be  regarded  as  bearing  on  the  proba- 
bility or  improbability  of  the  alleged  sale. 
Preston  v.  fVilson,  5  Hare,  194. 

EXECUTOR  DE   SON   TORT. 

See  Account,!. 

EXECUTOR* 

Assent  to  legacy.. — It  is  not  sufficient  to  prove 
an  assent  to  a  legacy  by  the  executors  to  induce 
the  court  to  order  payment  of  it  to  a  legatee, 
but  the  executors  must  either  appear  upon  tlie 
petition,  or  service  of  it  upon  them  must  !>e 
proved.     Parker  v.  Watts,  33  L.  0.  233. 

See  Creditor  ;  Receiver^ 

FORBION   LilW. 

As  to  the  mode  in  which  a  foreign  law  ought 
to  be  proved  in  an  English  court  of  justice,  and 
observations  on  the  difficulties  in  adjudicating 
thereon. 

It  is  a  rule  of  English  law,  that  no  knowledge 
of  forei^  law  is  to  be  imputed  to  an  English 
jud^e  sitting  in  a  court  of  mere  English  juris- 
diction. 

As  cases  arise,  in  which  the  rights  of  parties 
litigating  in  English  courts  cannot  be  deter« 
mined,  without  ascertaining,  to  some  extent, 
what  is  the  foreign  law  applicable  in  such 
cases ;  foreign  law  and  its  application,  like  any 
other  results  of  knowledge  and  experience  in 
matters  of  which  no  knowledge  is  imputed  to  a 
judge,  must  be  proved  as  facts  are  proved,  by 
appropriate  evidence,  i.  e.,  by  properly  quidified 
witnesses,  or  by  witnesses  who  can  state,  from 
their  own  knowledge  and  experience,  gained  by 
studv  and  practice,  not  only  what  are  the  words 
in  wnich  the  law  is  expressed,  but  also  what 
iH  the  proper  interpretation  of  those  words,  and 
the  legal  meaning  and  effect  of  them  as  applied 
to  the  case  in  questbn. 

There  ma^  be  cases  in  which  a  judge  may 
take  upon  himself  to  construe  the  words  of  a 
foreign  law,  and  determine  their  application  to 
the  case  in  question,  especially  if  there  should 
be  a  variance 'or  want  of  clearness  in  Xhe 
testimony. 
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SembU.  WiftBeMea,  in  giTingthoir  testimony 
on  fordgn  kir,  may,  if  they  think  fit,  refer  to 
hitn  or  to  treatiseB,  for  the  pnrpora  of  aiding 
their  memory  upon  the  subject  oi  their  ezami> 
nation ;  but,  in  general,  it  is  the  testimony  of 
the  witness,  and  not  the  authority  of  the  law  or 
of  the  text  writer,  detached  from  the  testimony 
of  the  witness,  which  is  to  influence  the  judge* 

A  party  is  not  bound  to  produce  a  written 
law  or  decree  which  his  witness,  in  proving  a 
foreign  law,  refers  to. 

Witnesses,  in  proving  a  foreign  law,  referred 
to  certain  passages  in  law  books.  Held,  that 
this  did  not  give  the  opposite  party  a  right, 
without  fuither  proof,  of  reading  any  other 
passages  from  the  same  works* 
'  On  a  question  of  foreign  law,  a  joint  written 
opinion  given  by  two  jurbts,  was  exhibited  to 
them  on  their  examination,  which  they  verified 
as  being  according  to  the  law  of  the  foreign 
country.  Heldy  that  this  evidence  was  receiv- 
able. Earl  Nelion  v.  Lord  Bridport,  8  Beav. 
527. 

Cases  cited  in  the  jodf^ment:  Lindo  r.  Beli- 
aario.  1  Hajrg.  C.  C.4I6 ;  Dalrymple  v.  Dal« 
rymple.  t  Hagg.  C.  C.  54,  58,  81 ;  CoUter  v. 
SiaipeoD,  5  Cam  &  P.  75. 

GUARDIAN    AND    WARD. 

Iwjtmetiom  to  staff  proceedings  at  2au7.^Se- 
CTiritiea  obtained  by  a  guardian  from  his  ward 
will  be  relieved  against,  although  they  may 
have  passed  into  the  hands  of  third  parties, 
provided  the  holders  of  them  can  be  affected 
^vith  notice  of  the  relationship  existing  between 
the  parties  at  the  time  the  securities  were  ob* 
tained.    MaiiUmd  v.  Irving,  33  L.  O.  256. 

HUSBAND  AND  WIPB. 

1.  Articles  qf  separation. — Specific  perform" 
once, — ^Articles  of  separation  decreed  to  be  spe- 
cifically performed. 

A  covenant  to  indemnify  the  husband  against 
hia  wife*6  debts  is  not  the  only  consideration 
that  vnll  support  such  articles ;  a  covenant  to 
put  an  end  to  a  suit  agsunst  the  husband  in 
the  ecclesiastical  court,  or  pav  him  an  annuity, 
or  to  pay  his  existing  debts,  is  sufficient. 
Wilson  V.  fVilson,  14  Sim.  405. 

Cues  cited  in  the  jadgraent :  Seeling  v.  Crawlevi 
2  Vern.  386;  Augier  ▼.  Aagier,  Prec.  Co. 
496;  FiUer  v,  fiuer,  2  Atk.  511 ;  Fletcher  f. 
Fletcher,  3  Bro.  C.  C.  619  (cited);  Guth  v. 
Guib,  ibid.  614;  Legard  r.  Johnson,  3  Ves. 
3M;  Bateman  r.  Coanteas  of  Ron,  1  Dow, 
9S5 ;  St.  John  ▼•  St.  John,  11  Ves.  5f  6 ;  Wor- 
rait  T.  Jacob,  3  Mer.  %56 ;  Aoa  v.  Willougbby, 
10  Price,  S ;  lulwortbv  ▼.  Bird,  S  Sim.  Si,  Stu. 
372;  Logan  v.  Birkett,  1  Myl.  &  Keen,  280; 
Fmmpton  v.  Frampton,  4  Ben  v.  287;  Jones  v. 
Waiie,  9  C,  &  F.  101  ;  More  v.  Freeman, 
Bonb.  ?05 ;  Hyde  v.  Price,  3  Ves.  437 ;  Cooke 
^-  WiKgitts.  10  Ves.  191 ;  Clough  ▼.  Lam- 
bert, 10  Sim.  174;  Wellesteyy.  Wellealey^ib. 
S56;  4  Myl.  &Cr«554. 

2»  Appmntmsnt  by  wi/e^ — Husband's  right  as 
^dministrator.yK  married  woman,  having  a 
|H»wer  to  appoint  a  fund  to  her  children,  ap- 
pointed it  to  an  only  child  of  tender  years,  who 


died  four  months  aflerwards.  Her  husband 
attested  the  deed  of  appointment  as  a  witness. 
Twenty-four  years  afterwards  the  wife  died,  in 
the  lifetime  of  her  husband,  who  then  claimed 
the  fund  as  administrator  of  the  child.  The 
court  directed  issues  to  try  whether  the  power 
had  been  executed  without  fraud  on  the  part 
of  the  husband  and  wife.  Gee  v.  Qumeg,  9. 
CoU.  486. 


INCUMBENT. 


See  Waste,  3. 

INDBMNITY. 

Interest, — ^A  party  was  directed  to  pay  cer- 
tain costs,  and  make  other  payments,  but  was 
declared  to  be  entitled  to  be  indemnlBed  out  of 
funds  in  court.  Held,  that  he  was  entitled  to 
interest  at  4  per  cent,  on  aU  sums  pud  for  costs 
or  otherwise.  Wainman  v.  Bovker,  8  Beav. 
363. 

INFANT. 

1.  Ward, — Marriage  settlement. — The  court 
will  not,  even  with  the  consent  of  a  married  ward^ 
order  pajrment  of  a  fund  belonging  to  her  to  the 
husband^  but  will  order  the  usual  reference  to 
the  Master  to  approve  a  settlement,  leaving  th^ 
husband  to  make  such  proposals  before  the 
Master  as  he  may  think  fit.  Russell  v.  Nicholls^ 
33L.  0.113. 

2.  BaiHff, --Injunction  though  not  prayed,-^ 
An  inliant  is  entitled  to  treat  a  person  who 
enters  on  his  estate  during  his  infancy  as  his 
Mhfi;  who  is  accountable  as  such. 

The  jurisdiction  which  this  court  has  to 
decree  accounts  of  the  estates  of  infants  against 
persons  entering  thereon  during  their  minority, 
IS  not  taken  away  by  the  fact  mat  at  the  time 
when  the  bill  was  filed  the  infant  had  attained 
21. 

Excepted  case,  in  which  an  injunction  wa0 
granted,  though  not  prayed  for  by  the  bilL 
Blomfield  v.  %re,  8  Beav.  250. 

3.  NevZ/rteiuf.— Difiiculkies  in  dealing  with 
suits  filed  by  strangers  on  behalf  of  infants. 
On  the  one  hand  you  may  entourage  useless 
and  expensive  litigation,  on  the  other,  you  may 
discourage  interference  very  often  necessary  for 
their  protection.     Cross  v.  Cross,  8  Beav.  455* 

4.  Guardians  in  Ireland.  —  Guardians  were 
appointed  in  Ireland  to  infants  brought  up, 
educated,  and  domiciled  there.  Their  fortunes 
were  in  court  in  England.  The  court  adopted 
the  proceedinfj^s  in  Jreland,  appointed  the  same 
persons  guardians,  notwithstanding  they  resided 
out  of  the  jurisdiction,  and  ordered  payment  to 
them  of  the  maintenance  money.  Daniel  v. 
Newton,  8  Beav.  485. 

INJUNCTION. 

1.  Covenant.— An  application  for  an  injune- 
tion  to  restrain  an  alleged  breach  of  covenant 
had  been  once  ordered  to  stand  over  until  the 
decision  of  two  legal  questions' ndsed  by  the 
defendant.  On  those  questions  being  deeded 
in  the  plaintiff's  favour,  and  the  motion  eomiaif 
on  a^n,  the  defendant  raised  a  third  lepA 
objeciion»  and  the  court  below,  nt  his  faqiieab 
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^breeted  a  case  to*Be  staled  for  the  opinkm  of  a 
court  of  law  upon  it,  but,  on  the  gnnmd  of  the 
dtlaj  in  brii^png  it  forward^  granted  an  injunc- 
1^  in  the  meantime.  On  anpral,  ho^yever,  llie 
Lord  Chancellor  dissolved  the  injunction,  not- 
withstanding that  circumstance,  on  the  ^froond 
of  the  much  greater  fecility  of  indemnifying  the 
I^aintiff  than  the  defendant,  according  as  the 
one  or  the  other  might  succeed  at  lawj 

Where  the  interference  of  the  couit  by  in- 
junction depends  upon  a  legal  right  which  is 
disputed,  the  court  ought,  for  its  own  security, 
to  put  the  matter  jnto  a  course  for  ascertaining 
that  right ;  and  if  that  is  to  be  done  by  sending 
li  case  for  the  opinion  of  a  court  of  law,  this 
court  ought  not  to  leave  It  to  the  option  of  the 
defendant,  but  ought  itself  to  direct  a  case  to 
b^  prepared,  with  a  reference  to  the  Master  to 
settle  It,  in  case  the  parties  differ.  Rigby  y. 
Great  Western  Railway  Company,  2  Phill.  44, 

2.  Principles  which  ought  to  r^ubte  the 
exercise  of^  the  jurisdiction  by  injunction. 
^poUiswoode  y.  Clarke,  2  PhilL  i54* 

And  see  WatU,  1,  3. 

JURISDICTION. 

Appeal, — ^An  appeal  was  made  to  the  Lord 
Chancellor  against  an  order  of  the  Master  of 
the  Rolls,  what  was  done  did  not  appear, 
further  than  that  the  Lord  Chancellor  either 
decided  it  pn  the  merits,  or  refused  to  hear  it 
on  the  ground  that  the  defendant  was  in  con- 
tempt for  non-payment  of  costs.  A  motion 
was  afterwards  made  to  the  Master  of  the  Rolls 
to  discharge  the  order,  but  he  held  he  had  no 
Jurisdiction  to  interfere.  Oldfield  v.  Cobbett, 
8  Bear.  292. 

LACHES. 

Admisnon  of  assets. — Decree, — Taxation, — 
Observations  as  to  the  mode  and  forms  of 
drawing  up  and  passing  decrees  in  the  regis- 
trar's (3ice. 

By  consent,  the  registrar,  in  drawinpr  up  a 
decree,  sometimes  permits  such  alterations  to 
be  made  in  it  as  he  believes  the  court  would 
sanction,  and  which  are  binding  on  the  parties. 

Strict  regularity  requires  that  every  word  of 
a  decree  should  be  pronounced  or  dictated  by 
the  court,  and  that,  without  a  subsequent  order 
of  the  court,  or  at  least  without  personal  com- 
munication with  the  judge,  no  alteration  should 
be  made.  This  became  at  first  inconvenient, 
and  at  length  impracticable,  and  now  the  re- 
gistrars, upon  consent,  allow  alterations,  as  the 
admission  of  assets  and  striking  out  the  direc- 
tion to  take  accounts,  which  would  have  been 
necessary  if  asseU  had  not  been  admitted.  The 
admission  is  usually  stated  to  have  been  made 
by  the  party's  counsel. 

As  to  the  mode  of  proceeding  to  be  relieved 
from  ail  admission  in  a  decree  fnudnlaktly  in- 
serted, or  consented  to  bv  mistake. 
.  If  a  party  has  been  inmioed  by  firand  to  odb- 
isnt^  or  has  by  mistake  consented  to  a  decree, 
Am  court  has  the  pofwer  to  reliere  him,  and  will 
io  80^  upon  being  satisfied  that  fand  or  mis- 
telDS  eneted,  llutt  the  oondiict  of  the  paity 
~ 'diai  not  deprivttl  hiaa  of  the  title  to 


raiief;  aad  Aat  the  idler  csft  be  i 
regani  to  the  jost  interaats  of  others 

It  is  doubtfol  whether  the  form  of  praeeed- 
ings  io  soch  cases  is  stnctbr  settfed,or  wheUier 
the  same  form  is  exdusiTCiy  applicaUe  to  ail 
cases.  If  the  application  for  rdief  is  nade 
immediately  and  oefors  any  proceeding  oi  any 
kind  has  been  had,  and  if  the  evidence  be  ckar» 
a  rehearing  which  places  everybody  in  the  same 
position  as  when  the  consent  was  given  or 
supposed  to  be  given  would  probably  be  eofi- 
cient.  If  the  application  be  after  the  lapee  of 
years,  after  a  devolution  of  title*  and  after  to- 
rious  proceedings  have  been  had,  the  parties 
may  have  done  or  omitted  to  do  so  many  acta 
materially  affecting  their  rights,  as  to  make  it 
in  the  highest  degree  unyost  to  place  theoa  in 
the  same  position  as  they  were  in  at  the  taaw 
when  the  consent  was  given  or  supposed  to  bo 
given.  In  such  a  case,  a  rehearing  coold 
scarcely  be  thought  of  itself  sufficient.  Again, 
there  may  be  differences  in  this  respect  between 
cases  of  fraud  and  cases  of  mistake.  In  cases 
of  fraud  the  party  aggrieved  may  file  an  origi- 
nal bill  for  relief,  and  it  may  well  be  thought 
that  he  ought  always  to  do  so. 

A  decree  made  in  1830,  contained  an  admis- 
sion of  assets  :  a  petition  of  rehearing  and  a 
special  petition  to  be  relieved  from  the  admis* 
sion  were  presented,  which  the  court  conceived 
to  be  grounded  on  a  fraud  committed.  HM, 
in  1845,  that  whether  fraud  or  mistake  had 
been  committed,  yet,  considering  the  circum- 
stances of  the  case^  the  length  of  time  that  had 
elapsed,  the  transactions  that  had  taken  plaoe, 
the  absence  of  documents,  and  the  iiaperfec* 
tions  of  the  evidence,  justice  could  not  be  done 
upon  a  mere  rehearing  of  the  cause  as  it  stood 
in  1830. 

Obsen'ations  as  to  the  allowance  to  solicitors 
in  taxation  of  costs  for  business  not  necessary 
or  required  for  the  interests  of  their  clients,  by 
way  of  compensation  for  services  for  which  they 
are  inadequately  remunerated.  Distinction  be- 
tween this  and  fictitious  charges  for  important 
business  as  done,  which,  in  fact,  has  been  neg- 
lected.   Davenport  v.  Stafford,  8  Beav.  503, 

And  see  fVaste,  2.  » 

LEGACY. 

Per  cflpt/a.— Gift  of  a  legacy  to  A.  for  life, 
with  remainder  to  B.  for  life,  and  after  the  death 
of  the  survivor,  upon  trust  to  pay  it  "  to,  be- 
tween, or  amongst  C,  if  then  living,  but  if  then 
dead,  to,  between,  and  amongst  U.*s  children 
and  the  children  of  B.  then  living,  eoually," 
&c.  Held,  that  C.  and  the  children  of  B.  took 
per  capita.    Rickabe  v.  Garwood,  8  Bear.  579* 

See  Executor. 

LUNATIC. 

1.  Part  maintenance  of  wife  out  of  her  sepa» 
rate  income. — ^The  court  will  not  order  a  sale  of 
stock  bequeathed  to  the  separate  use  of  a  married 
woman,  who  afterwards  became  insane,  for  the 
purpose  of  reimbursing  her  husband  the  medi- 
cal and  extra  expenses  occasioned  by  Jier 
lunacy,  and  aduch  had  heen  disehargod  oyti» 
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hiuilHaid  out  of  Ms  own  income.    ReAhty. 
33  L.  O.  395. 

3.  Carriage  ^  eommittiUm, — Appomtnunt  of 
eommUiee. — Where  there  is  a  contest  between 
deYeral  parties  for  the  carriage  of  a  commission 
Of  lunacy,  the  court  considers  only  which  of 
tkem  ia  most  likely  to  bring  ont  the  truth,  and 
no  regard  is  pdd  to  proximity  of  relationship 
and  «&ier  considenttions  of  that  kind,  thongh 
these  are  of  importance  when  the  question  is  as 
to  the  appointment  of  a  committee. 

In  a  contest  for  the  committeeshm  of  lunatic, 
the  party  who  has  the  carriage  of  the  commis- 
sion ia  not  on  that  ground  entitled  to  any 
pwwfeBce» 

Where  the  issuing  of  a  commission  of  lunacy 
ia  opposed,  or  the  carriage  oi  it  contested^  the 
court  will  not  prospectiTely  gi^e  leave  to  any 
party  to  propose  hinwelf  as  committee  in  the 
erent  of  the  subject  of  the  commission  being 
found  of  unsound  mind,  but  in  issuing  the 
rOBimissBon  will  direct  that  no-  proceedings  be 
takea  for  the  appmntment  of  a  committee  until 
tether  order.     Webb,  inre,%  PhiU.  10. 

3*  P9wer  to  detd  wUk  Meparate  tUmtt  fff 
wanwd  womam/or  benefit  of  kuaband  and  tkU" 
drtm.'^A  wife  being  of  unsound  mind  and  in 
oQnfinenient,  and  her  fausbuid  being  poor  and 
nnable  to  maintain  her,  the  court  ordovd  that 
the  snrpkis  income  of  hf  r  separate  property, 
after  providing  for  her  maintenance,  snould  be 
paid  to  the  husband,  but  refused  to  apply  any 
part  of  the  principal  fund  to  reimburse  the 
nusband  what  he  had  actually  paid  for  her  past 
nuuntenance. 

Qamrey  whether,  if  the  expenses  of  her  past 
maintenance  had  been  still  unpaid,  that  circum- 
stance would  have  made  any  diffWence.  '  EA- 
wardi  v.  Abre^,  2  Phill.  37. 

4.  Ajmomtment  qf  committee. —  A  bastard 
tenant  for  life  of  real  estates  being  found 
hmaldc,  leare  was  given  to  his  natural  daugh- 
ter, who  had  resided  with  him  up  to  the  time 
of  his  confinement,  to  carry  in  proposals  for  a 
committee  of  the  estate  as  well  as  of  the  person, 
as  a  check  upon  the  remainder-man.  fVebb,  in 
r^SPhilL  116. 

5.  Advancement  out  of  lunatic's  estate  for 
Ms  son. — Application  for  a  reference  as  to  the 
propriety  of  advancing  a  luve  sum  of  money 
out  of  tne  capital  of  a  lunatic^s  estate  to  enable 
bis  son  to  purchase  an  estate  refoaed.  'nomks, 
tn  re,  2  PhilL  169. 

If ARRIBD  WOMAN. 

1.  Dom»e»/e.— Co0^offiMe.--Gompromise  of 
suit  by  married  women  domiciled  in  France 
sanctioned  without  reference  to  the  Master,  on 
proof  that  they  had  concurred  in  notorial  acts, 
which,  by  the  law  of  France,  were  binding  on 
them^  and  that  the  snl»|ect-nMtter  was  mere 
personalty.     Ckamean  v.  Bilejf,  6  Beav.  S69. 

2.  JSagecution  of  deed  not  compellable.— The 
court  win  not  muce  a  peremptory  order  upon  a 
mnied  woman  to  execute  a  conveyance  of  im 
c«Cato  not  settled  to  her  separale  use.  Jordan 
Y«JiMe»»S  PhiU.  170. 

Case,  oitsd  &a  tha  jadgiasiit:  Foxon  v,  Foxoo, 

Rblk  Coort,  1836. 
See  JAmaiio,  1,  2. 


MORtOAGOR  AKD  MOBTGAGBB. 

See  Waste,  1. 

PARTNBRSHIP. 

Prodmctien  if  docmnents^ — A  partner  who 
has  mixed  accounts  of  the  partnership  tarans- 
actions  with  accounts  of  his  own  private  affaira 
is  bound,  in  a  suit  instituted  for  an  account  of 
the  partnership  transactions,  to  produce  tiie 
book  containiog  such  accounts.  Pesterre  v. 
milis,  33  L.  0. 567. 

PUBLIC   POLICY. 

An  agreement  to  put  an  eod  to  a  suit  for 
nullity  of  marriage  on  the  ground  of  impotency 
is  not  contrary  to  public  policy.  Wilson  v. 
WHson,  14  Sim.  405. 

RBCBIVBR. 

Executor, — Account, —  Interest.  —  Principal 
and  surety.— The  estate  of  a  deceased  receiver 
was  liable  to  make  good  certain  payments,  and 
his  executors  neglecting  to  pay  {.ursuant  to 
order,  the  surety  was  directed  to  pay  th» 
amount  with  interest  at  four  per  cent.  Clements 
V.  Beresford,  32  L.  O.  448. 

8PBCIALTY  DBBT8. 

Contribution  between  specific  legatees  and 
devisees, — ^A  testator  having  made  a  particular 
devise  of  all  his  real  estates,  and  having  be- 
queathed several  specific  legacies,  dies  indebted 
by  specialty  and  simple  contract.  His  per- 
sonal estate  not  specifically  bequeathed  is  more 
than  sufiicient  to  pay  his  simple  contract  debts, 
but  not  sufficient  to  pay  his  specialty  debts : 
Held,  that  the  amount  necessary  to  complete 
the  payment  of  the  specialty  debts  must  be  con- 
tributed rateably  by  the  specific  legatees  and 
devisees.     Tombs  v.  Rock,  2  Coll.  490. 

Cases  cited  in  the  judgment :   Gslton  v.  Han*. 

co^,  2  Atk.4t4;  Forrester  v.  Lord  Leigh,. 

Ambl.  171;    Aldrich  ▼.  Cooper,  8  Ves.  582  ; 

Pearce  r.   Loman,  3  Ves.  135  ;  Makeham  y» 

Hooper,  4  Bro.  C.  C.  133 ;  Cliflon  v.  Burt,  1 

P.  W.  678, 679 ;  O'Neal  v.  Mead,  1  P.  W.  693; 

Haalev\-ood  v.  Pope,  S  P.  W.  333 ;  Mirehouse 

r.   Scaife,  2  Myl.  &  Cr.  695, 699 ;  Haraby  r. 

Fisher,  Ambl.  127;  t  Dick.  104;  Tipping  v. 

Tipping,  1  P.  W.  729 ;  Duke  of  Devonshire  v. 

Atkins,  2  P.  W.SSl  ;  SUk  t.  Pryme,  1  Dick. 

384 ;  1  Bro.  C.  C.  136,  cited  ;  Long  v.  Short, 

1  P.  W.  405. 
And  see  Trust,  8. 

BPBCIFIC   PERFOBMANGB. 

See  Husband  and  Wife,  1. 

TAXATION   OF   COSTS. 

SeeXjacAe*. 

TBU8T. 

1.  Production  of  documents.  —  Affidavits. — 
Tbe  affidavit  of  the  solicitor  of  a  defendant  will 
not  be  admitted  npon  a  motion  for  tbe  prodnt- 
tion  of  documents. 

Communications  passing  between  a  trustee 
^nd  other  parties,  relatively  to  tiie  tmst  mattertt 
cannot  be  kept  back  from  any  of  the  cestms 
fue  trust,  npon  the  ground  of  professidnal  cion« 
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fidence  subsisting  betvecQ  the  trostae  and  the 
parties  with  whom  he  communicated.  Tugwell 
V.  Hooper,  33  L.  O.  328. 

2.  Hecommendation  in  a  will  to  an  office, — 
Words  of  advice  not  a  trust.— Injunction.— The 
expression  of  a  tesUtor's  wish  and  desire  that 
the  trustees  of  his  will  should,  whenever  they 
might  have  occasion  for  a  receiver,  agent,  or 
manager  of  his  estates,  appoint  a  certain  per- 
son, does  not  confer  upon  the  latter  an  irre- 
vocable right  to  be  so  appointed* 

An  injunction  will  not  be  granted  to  restrain 
the  anticipated  commission  of  an  act  where  the 
plaintiff's  equity  (if  any)  would  not  arise  until 
such  act  should  have  been  done,  f^nden  v. 
Stephens,  33  L.  O.  186. 

3.  Payment  of  money  into  court,— A  trustee 
charged  with  misapplication  of  trust-monies 
admitted  by  his  answer  that  he  had  misapplied 
three  sums,  and  set  forth  a  debtor  and  creditor 
account  in  which  he  credited  himself  with, 
amongst  others,  those  three  sums,  and  also  with 
a  fourth  sum  which  was  equally  inadmissible, 
but  which  turned  the  balance  of  the  account 
in  his  favour.  On  a  motion  for  payment  of  the 
three  sums  into  court.  Held,  that  the  plaintiff, 
not  having  in  his  motion  challenged  the  fourth 
sum,  the  motion  could  only  be  granted  to  the 
extent  to  which  the  answer  admitted  a  balance 
after  striking  those  three  items  out  of  the  dis- 
cTlarge.     Nokes  v.  Seppings,  2  Phill.  19. 

4.  Staying  proceedings  on  the  application  of 
a  defendant, — ^After  a  suit  for  the  execution  of 
the  trusts  of  a  deed,  by  which  real  estates  had 
been  vested  in  trustees  for  sale  and  payment  of 
incumbrances,  which  were  very  numerous,  was 
nearly  ripe  for  hearing,  the  court,  at  the  in- 
stance of  the  owner  of  the  estates,  ordered  all 
the  proceedings  to  be  stayed  on  payment  to  the 
plaintiffof  all  his  pecuniary  claims  in  the  suit, 
and  costs,  (all  other  parties  to  the  deed  con- 
senting,) although  the  plaintiff  insisted  that  the 
execution  of  the  trust  in  this  suit  would  inci- 
dentally affect  other  objects  in  which  he  was 
interested  in  reference  to  the  estates  comprised 
in  it.  Darner  v.  Earl  ofPortarlingion,  2  Phill. 
30. 

.  5.  Forfeiture,^ A  courtof  equity  will  declare 
and  give  effect  to  a  forfeiture,  where  such  for- 
feiture is  incidental  to  the  administration  of  a 
trust.   Duncombe  v.  Levy,  5  Hare,  232. 

6.  Property  lost,— Indemnity  of  new  trustees, 
— In  a  suit  to  appoint  new  trustees  of  a  settle- 
ment, where  a  part  of  the  trust  property  had 
been  lost  by  previous  negligence  or  breach  of 
trust,  the  court  refused  to  confine  the  trust  to 
the  remaining  property,  but  appointed  the  new 
trustees  of  the  whole  of  the  property  comprised 
in  the  settlement,  directing  (for  the  protection 
of  the  new  trustees)  a  reference  to  inquire 
whether  it  would  be  proper  to  take  proceediDgs 
for  the  recovery  of  the  property  which  had  been 
lost.     Bennett  v.  Burgis,  5  Hare,  295.   • 

7.  Bank  of  England.— Forgery,— Ont  of  the 
two  trustees  of  a  sum  of  stock  sold  it  out  under 
a  power  of  attorney  to  which  he  had  forged  the 
signature  of  his  co-trustee,  and  some  time  af- 
terwards absconded.    Held,  that  the  Bank  ol 


England  was  compellable  in  a  oaurt  ^  egwity 
to  re-invest  the  stock  in  the  name  of  the  other 
trustee.  Sloman  v.  Bank  of  England,  14  Sim. 
476. 

8.  Deht  by  speciaity.—The  money  dae  ia 
respect  of  a  breach  of  trust  where  the  trust  is 
created  by  instrument  under  seal  is  a  speciakjr 
debt.     Wood  v.  Hardisty,  2  ColL  542. 

Case  cited  in  the  judgment :  Butlett  v.  Hodgson, 
JT.  R.48. 

WARD. 

See  Guardian  and  Ward;  bifant,  1, 4; 

WA8TB. 

1.  Mortgagor  and  mortgagee.  —  lufmetimif 
though  not  prayed.  —  After  a  decree  in  a  fofe» 
closure  suit,  a  mortgagor  in  possesion  began 
to  commit  waste;  he  was  restrained  by  injunc* 
tion,  though  no  injunction  was  prayed  by  Uie 
bill.     Goodman  y.  Kins,  8  Beav.  379. 

2.  Tenant  for  life  and  remainder'^nan^  — 
Length  of  time. — LacAe«.— Tenant  for  life  com* 
mitted  eouitable  waste  in  1809>  during  the  in- 
fancy of  his  eldest  son,  the  first  tenant  in  taO 
in  remainder.  The  son  came  of  age  in  1819. 
In  1828,  he  was  cognizant  of  the  act  of  waste 
committed  by  his  father,  but  did  not  institnte 
any  suit  on  account  of  them  imtil  1840,  whidi 
was  two  years  after  his  fathered  death.  • 

Held,  that  the  suit  was  not  barred  by  length 
of  time.  Duke  qf  Leeds  v.  Lord  Amherst,  14 
Sim.  357. 

And  see  Laches, 

3.  Incumbent, — Patron. — Injunction, — It  can- 
not be  decided  as  a  general  proposition,  witbout 
any  exception,  that  the  conversion  of  ancient 
meadew  into  arable  is  to  be  treated  as  waste. 

In  respect  to  waste,  a  parson  or  vicar  is  not 
to  be  considered  as  merely  lessee  for  years,  or 
as  tenant  for  Hfe,  under  a  will  or  settlement. 

The  court  will  not  restrain  an  incumbent 
from  ploughins  up  a  meadow  infested  with 
moss  and  weeds,  tor  the  purpose  of  laying  it 
down  again  in  grass  when  properly  cleaned. 

Whether  a  patron  is  in  any  case  entitled  to 
an  injunction  to  restrain  the  incumbent  from 
ploughing  up  ancient  meadows,  queere.  Dmke 
of  St.  Aidants  v.  Skipworth,  8  Beav.  354. 

Case  cited  in  the  judgment:  Simmonii  v.  Norton, 
7  Btng.  648. 

And  see  Injunction, 


RECENT    DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 

REPOBTBD    BY    BABRISTSIIS    OF    THB    ftSTSRAL 
COVRTS. 

Aorlr  €ft«icrnor. 

Flight  Y,  Marriott:    April  30,  1S47. 

RKTFRN   OP   DSP08IT  ON   APPXAI.. 

The  appellant  is  entitled  to  the  return  (fike 
sum  deposited  on  presenting  apeHHsm  of 
rehearing,  if  the  decree  appedlea  aggnnst  it 
reversed:  and  he  is  not  deprhed  QjT  tHis 


Buptriwr  Court t : '  jfo>Ar.^ 
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rigki  hf  the  fact  that  a  ease  has  beeti  dt- 
reeted  to  try  a  qnestian  raised  in  the  suit, 

Mr.  Stuart  applied  for  the  return  t>f  the  earn 
deiKwited  by  the  appellant  on  presenting  the 
petition  of  appeal.  The  decree  of  Vtce- 
Chameellor  Knight  Bruce  in  this  case  had  been 
leversedy  and  a  case  directed  to  be  sent  to  law 
to  try  the  question  of  usury  raised  in  the  suit. 
The  respondent  made  several  objectionsj  but 
the  learned  counsel  submitted,  that  the  appel- 
lant haymg  been  successful  was  entitled  by 
the  iicactice  of  the  coort  to  have  the  deposit 
returned. 

Hie  Lord  Chancellor,  after  consulting  with 
the  registrar  (Mr.  Cohfille,BerL)  said,  he  thought 
the  deposit  ought  to  be  returned— such  return 
would  not  in  anywise  effect  the  issue  of  the 
action* 


IKoHs  €ouiU 

Baier  ▼.  Sowter.     Feb.  8th,  and  May  6th, 
1847. 

PURCHASBR.--TITLI.—DECRXB.— MOTION. 

The  court  will  not,  upon  motion,  discharge  a 
purchaser  from    his  purchase,  upon  the 
ground  of  objections  which  affect  the  pro* 
priety  of  the  decree  for  sale  ;  though  where 
the  purchase  money  was  very  small,  it  al- 
lowed the  objections  to  the  decree  to  be 
ndsed  ttpon  petition, 
A  purchaser  is  not  entitled  to  be  relieved  from 
his  purchase,  upon  the  ground  of  the  decree 
under  which  the  sale  is  made  being  tr- 
regular. 
This  waa  an  application  to  discbarge  an 
order  for  the  payment  of  purchase  money  into 
court,  and  for  a  reference  to  the  Master  to  tax 
the  costs  of  the  purchaser.  Tlie  order  had  been 
originally  obtained  on  the  application  of  the 
purchaser,  who  now  sought  to  have  it  dis- 
charged, but  it  had  been  obtained  upon  the 
supposition  that  a  good  title  could  be  made  to 
the  property  purcluised  without  a  reference  as 
to  the  title.    The  purchaser  now  stated,  that  he 
had  discovered  the  title  to  be  clearly  bad,  as 
the  estate  waa  in  settiement,  and  there  waa  no 
person  entitled  to  sell,  so  that  the  order  for  sale 
ought  not  to  have  hem.  made. 

Mr.  TWmey  and  Mr.  Hardy,  for  the  motion, 
relied  on  the  circumstances  as  above  stated, 
and  also  contended,  that  the  order  having  been 
originally  obtained  under  an  agreement  as  to 
the  time  when  the  sale  sliould  be  completed, 
which  had  subsequently  been  abandoned,  must 
be  cmnidered  as  a  nuUitv. 

Mr.  Kindersley  and  Mr.  Shegield,  conirk. 
Lord  Longdate  said,  he  could  not,  on  such 
an  application  as  the  present  one,  consider  ob- 
jections to  the  decree,  which  thia  olqection 
amoiinted  to.  The  only  question  which  he 
could  entertain  was,  whether  the  order  Hought 
to  bo  discharged  could  stand  in  its  present  form. 
If  it  had  been  drawn  up  by  agreement,  and 
that  agreement  had  been  departed  froni,  the 
purchaser  might  be  relieved.  But  in  that  case 
the  proper  course  would  be,  to  malte  the  order 


which  might  be  made  adversely,  namely,  the 
usual  order  for  a  reference  to  the  Master  to 
report  upon  the  title^  when  the  objections  now 
urged  would  be  taken.  His  lordship  after* 
wards,  however,  upon  the  representation  that 
the  purchase-money  was  only  260/.,  and  that 
there  was  no  other  question  between  the  parties 
but  this  one  of  the  power  to  sell  under  tne  set« 
dement,  allowed  the  point  to  be  raised  on  upon 
petition  to  come  on  with  the  motion,  and  the 
motion  to  stand  over  for  that  puroose. 
A  petition  was  presented  accoraingly,  but. 
Lord  Longdate  refused  the  application,  stat* 
ing,  that  for  the  reasons  assigned  in  Lloyd  v. 
Johnes,  9  Ves.  37 ;  Bennett  v.  Hamill,  2  Sch.  8c 
Lef.  566,  and  Curtis  v.  Price,  12  Ves.  89,  he 
did  not  think  that  a  purchaser  was  entitied  to 
be  relieved  from  his  purchase,  upon  the  ground 
of  the  decree  under  which  the  sale  was  made 
being  irregular,  although  had  such  an  objection 
been  open  to  a  purchaser,  he  would  have  been 
entitied  to  be  relieved  in  the  present  case. 

He  Points,    March  11,  1847. 

ORDBR    FOR    DBLIVBRY    OF   PAPERS.  —  80<* 
LICITOR. 

The  court  will  not  make  an  order  for  the  rfe* 
livery  of  papers  against  a  solicitor  in  his 
absence,  because  he  has  not  complied  with 
an  order  to  deliver  his  bill,  without  a  pre* 
vious  order  for  the  serjeant-at-arms  to  com- 
pel appearance. 
This  was  a  motion  to  compel  the  delivery  of 
certain  titie  deeds  by  a  solicitor,  without  pre- 
judice to  any  Uen  he  might  have  upon  them. 
The  solicitor  had  not  delivered  his  biU  though 
an  order  for  the  delivery  of  it  had  been  obtained 
— ^and  did  not  appear. 

Mr.  Cooper  for  the  motion,  cited  Cooper  v, 
Hewson,2\,ScC.5l5. 

Lord  Langdale  observed,  that  in  that  case 
the  solicitor  appeared.  Here  the  court  was 
asked  to  make  an  order  upon  a  solicitor  in  his 
absence — an  order  for  the  delivery  of  deeds  and 
papers,  because  he  had  not  delivered  his  bill. 
The  proper  course  would  be  to  obtain  an  order 
for  the  serieant-at-arms  to  compel  an  appear- 
ance. Order  made  accordingly,  subject  to  the 
production  of  an  affidavit  of  the  bill  not  being 
delivered. 


(Before  the  Four  Judges.) 
The  Qfuen  v.  Turk.    Easter  Ternd,  1847. 

!  PRACTICE. — CERTIORARI.— RETURN. 

I     In  September  A.  B.  was  convicted  before  ma- 

'         yistrates  qf  harbouring  seamen,  under  the 

'         7  *$'  8  Vict,  c.  112  ;  in  Novendfer  a  writ  of 

certiorari  issued  to  retnove  the  rsoord  of  the 

conviction  into  this  court  j  in  December  a 

\         return  was  made;    and  in  January  the 

points  for  argument  were  given.     The  eon* 

viction  omitted   to  set   out    the  evid^^ 

taken  before  the  magistrates.    Tkt   '^ 

discharged  a  rule  obtained  either  ^  ?**<*** 
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the  return,  or  to  take  it  of  the  JUee  ^  ^ 
evfuirty  ia  order  that  the  oonvietioa  might  bf 
amended  by  setting  out  the  evidence. 
'  The  certiorari  required  the  magtettates  to 
return  the  record  of  a  conviction  in  which 
A.  B.  was  convicted  of  certain  trespasses 
and  contempts. 
Held,  that  although  ofdy  one  offence  was 
committed,  the  conviction  was  properly  de- 
scribed, and  that  after  the  magvttrates  had 
returned  the  right  conviction  it  was  too  late 
to  take  such  an  objection. 

.  A  WRIT  of  certiorari  having  issued^  on  the 
fiat  of  the  Attomey-Creneral,  to  brinff  up  a 
conviction,  under  the  statute  T  &  S  Vict.  c. 
112,  the  Merchant  Seamen's  Act,  a  rule  nisi 
was  afterwards  obtained  to  show  cause  why  the 
writ  should  not  be  quashed,  or  why  the  return 
should  not  be  taken  off  the  files  of  the  court  in 
order  that  the  conviction  might  be  amended  by 
the  magistrates.  The  conviction  was  for  har^ 
bouring  seamen,  and  the  defect  in  the  convic- 
tion was,  that  all  the  evidence  was  not  set  out. 
The  conviction  took  place  on  the  22nd  Sept., 
on  the  12th  November  the  certiorari  issued,  on 
the  5th  December  the  return  was  made,  and  on 
the  I6th  January  the  points  for  argument  were 
f{iven.  The  object  of  the  application  was,  to 
enable  the  ma^strates  to  supply  the  defect  in 
the  conviction  m  order  that  the  opinion  of  the 
court  might  be  taken  on  the  construction  of 
the  50th  and  51st  sections  of  the  act. 

The  court  called  upon  Mr.  Greaves  in  support 
of  the  rule,  llie  evidence  intended  to  be  in- 
serted in  the  coniiction  had  been  received  by 
the  magistrates,  but  from  some  omission  had 
not  appeared  in  the  conviction.  I  can  find  no 
case  where  such  an  amendment  has  been  al- 
lowed, but  the  court  has  a  discretion  in  the 
matter,  if  they  think  fit  to  exercise  it.  A  convic- 
tion  may  be  drawn  up  at  any  time  till  im- 
peached directly  or  indirectly,  either  by  being 
Utigated  in  a  court  of  appeal,  or  on  a  writ  of 
habeas  corpus.  Rex  v.  Vukes,^  Rex  v.  Barker,^ 
Bex  y.  Marsh,<^  Rex  y.  Wakefield,^  Rex  v. 
tfeviUe,^  MelUsh  v.  Richardson  J 

He  also  contended,  on  the  authority  of  the 
case  of  Rex  v.  Hedinaham  Sible,9  that  the  cer- 
tiorari which  was  to  bring  np  the  record  of  a 
conviction  of  certain  trespasses  and  contempts, 
did  not  include  trespass  and  contempt  in  the 
singular  nimiber. 

The  Attomey-Oeneral,  (Sir  J.  Jervis,)  contrk, 
was  only  called  upon  to  answer  the  last  ob- 
jection. This  certiorari  is  framed  according  to 
the  uniform  and  constant  course  of  practice. 
There  is  only  one  offence  committed,  and  it  is 
not  contended  that  the  magistrates  have  not 
returned  the  right  conviction.  In  the  case 
dted  the  order  was  for  the  removal  of  a  man, 
has  wife,  and  their  children,  and  the  certiorari 
described  it  as  an  order  for  the  removal  of  the 


man  and  his  children.  Here  the  record  is 
properly  described,  unless  the  court  holds  that 
the  plural  does  not  include  the  singular. 

liord  Denman,  C.  J.  It  appears  to  mo  tliia 
application  is  made  too  late.  Thefe  is  no  doalk 
the  court  will  interfere  in  certain  cases  for  the 
purpose  of  preventing  mischief  being  done,  bat 
It  is  ^fficult  to  see  ifHiat  should  have  interfered 
to  prevent  an  application  being  made  to  amend 
the  conviction  between  the  months  of  September 
and  January.  If  the  court  should  see  that  any 
fraud  had  been  practised,  or  that  anr  person 
had  been  improperiy  convicted,  it  might,  in  tlie 
exercise  of  its  discretion,  grant  such  an  iodnl* 
gence,  but  there  is  no  sufficient  ground  for  the 
interference  of  the  court  in  the  present  xnstacnce. 

On  the  other  point  I  think  there  is  no  objec- 
tion to  the  form  of  this  certiorari,  it  is  perfectiy 
consistent  with  the  constant  course  of  practice;^ 
The  certiorari  requires  the  magistrates  to 
return  the  record  of  a  certain  conviction,  and 
if  there  had  been  any  doubt  or  ambiguity,  tiier 
might  have  returned  that  they  had  no  sucn 
conviction,  but  they  do  not  do  so,  they  return 
a  conviction  which  the  Attorney-General  says 
is  the  one  he  wanted. 

Fatteson  and  Wightman,  J.'s,  concurred. 
Rule  discharged. 


^tuttiCi  Mmt^  ipncrttcr  Cottrt. 
Hilton  V.  Lord  Granville.    Easter  Term,  1847. 

PRBROOATIVS   OP  TBI   CROWN. —VSNDX. 

The  prerogative  of  the  crown  to  change  the 
venue  in  an  action  can  only  be  exercised  by 
the  crown  officers  in  actions  coming  within, 
the  class  of  personal  in  the  sense  of  tran- 
sitory. 

Quaere,  Whether  in  a  rule  to  show  cause  the 
Attorney -General  has,  officially,  in  this 
court,  a  right  to  the  final  reply. 


8  Term  R.  635.  ^  1  East,  186. 

^2  Bam.  &  Creae.  717.       *  1  Bunr.  488. 
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Action  f(v  negligently  working 
mines  underneath  the  town  of  Ne^ 
under-Lyne.  The  defendant,  wbo  was  at 
of  the  crown,  applied  for  and  obtained  aa  aide 
le  rot.  The  Attorney-General,  at  the  lattor  pait 
of  Easter  Term,  applied  ex  effieio  for  an  order 
for  atrial  at  bar,  and  fur  the  aammoning  of  a 
junr  from  the  county  of  Middkeez. 

Mr.  Chdson  now  moved  for  a  rule  to  eet 
aside  this  order  so  for  as  related  to  tbe  waaah 
moaing  the  jury  from  the  countr  of  Middteor. 
The  rk^ht  of  the  crown  to  an  oroer  of  l_ 
is  eonnned  to  cases  of  apordy  peraonali 
and  doee  not  extend  to  cases  aSeeting^  aa  m^ 
terest  in  land.  Tie  Aitarmey'-QSKnd  w. 
ChwrOdU,  (ae  where  a  case  of  the  Attmwef^ 
General  v.  ParmmOy^)  loimded  on  a  atnteoMnt 
made  in  Manning'a  Exchequer  Pimctiei^«  w 
overnikd. 

T%e  Attormey^Qeneral  and  Mr.  ElUa  dMNrad 
caMse  in  the  first  instance.  Thia  mm  in  iwt 
tonehcd  bf  that  «l  TOe  iiltenMy>Qawfai  r. 


MSMee.&Wca8.17U  ^aMee.£W;$3, 
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Glaneftttf.  That  ease  merely  corrected  aa 
error  previoaslf  exiatiiig  in  the  profession,  and 
declared  that  the  crown  had  no  right  of  this 
kind  in  an  information  of  intrusion.  There 
the  court  thooKht  such  an  information  to  be  a 
proceedlnf(  of  a  real,  and  not  of  a  personal 
nature.  But  here  the  proceeding  is  altogether 
id  a  penoaal  .aatore :  it  was  an  action  for 
damages  for  negligently  working  mines.  It  is 
entirely  distinct  from  a  proceeding  in  which 
the  right  to  the  soil  it  in  issue,  'llie  crown 
had  a  right  to  prerent,  in  a  case  like  this,  the 
issuing  of  the  writ  of  msijnius,  and  if  so,  the 
trial  must,  as  of  course,  take  place  at  bar. 
Surely  if  the  right  of  the  crown  attached  so  far, 
it  must  attach  to  the  extent  of  changing  the 
county  from  which  the  jurors  were  to  come. 
Hiis  is  not  merely  the  case  of  a  prerogative  of 
the  crown  court,  but  is  a  prerogative  used  for 
the  benefit,  and  conceded  to  the  demand^  of 
the  subject. 

Mr.  Godson,  Mr.  Stammers,  and  Mr.  Joseph 
Brown,  in  support  of  the  rule.  The  right  of  the 
crown  is  restricted  to  actions  that  are  personal 
in  the  sense  of  transitory.  Where  the  action 
partakes  of  th&  nature  of  the  realty,  the  crown 
has  noprerogative  of  the  sort  now  contended 
for.  Tne  jurors  may  be  required  to  have  a 
view.  Now  they  can  only  have  that  by  the  in- 
troduction into  the  venire  facias  juratores  of  a 
clause  empowering  the  sheriff  to  take  the  jurors 
to  the  place  to  be  viewed.  The  sheriff  of  Mid- 
dlesex would  have  no  right  to  take  the  jurors 
summoned  from  that  county  into  the  county  of 
Stafford  to  view  a  place  situated  within  the 
bailiwick  of  another  sheriff. 

The  Attomey-Generttl  claimed  the  right  of 
reply,  and 

Lord  Denman  said,  that  at  least  is  a  clear  pre- 
rogative of  the  crown. 

The  Attorney-General.  The  obiection  as  to 
the  view  has  nothing  to  do  with  the  case,  for  if 
that  could  operate  to  prevent  the  appUcation  of 
the  rights  of  the  crown,  it  would  operate  in 
cases  of'proceedings  purely  personal,  which  con- 
fessedly it  would  not 

Lord  Denman,  C.  J.  It  appears  to  me  that 
the  case  of  The  Attorney-General  v.  Churchill 
bas  in  substance  decided  the  present.  Mr. 
Baron  Parke,  in  delivering  the  judgment  of  the 
court  there,  says,**— "This  question  must  be 
determined,  as  such  always  are,  by  authority, 
vii.,  by  precedent  and  the  decisions  and  dicta 
of  judges  and  text-writers."  In  speaking  of 
the  dicta  of  tezt-writeni,  the  learned  judge  did 
not  mean  to  say  that  tezt^writers  could  create 
the  law,  for  it  is  curious  enough  that  that  very 
case  of  T%e  Attcmejf'General  v.  Churchill  arose 
out  of  the  noist^e  of  a  most  learned  living  text- 
writer,  who  had  misapplied  a  ease  which  is  to 
be  found  in  SaviU's  Reporte.*  But  though 
text-writers  cannot  create  the  law,  they  may 
show  what  lias  always  been  treated  as  law. 
Titat  would  in  &ct  be  by  prodndng  pveoedento, 
Now  here  there  are  no  preeedenta :  there  in 
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nothing  like  autl^oriAy  ior  what  we  are  now 
asked  to  do,  nor  is  there,  in  my  opinion,,  a^ 
necessity  now  shown  to  the  court  to  justify  n 
in  saying  that  this  peculiar  proceeding  ought 
to  be  adopted.  I  *m  thereforo  oi  opinion  Salt 
the  present  rule  must  be  made  absolute,  -and 
the  previous  order  must  be  discharged. 

As  to  the  right  of  the  Attomey-Genetal  to 
reply,  I  ousrht  to  say  that  Mr.  Robinson  (the 
Maater  of  Uie  Crown  Office)  informs  me,  that 
in  1841,  his  right  in  a  case  of  this  sort  was  de- 
nied in  this  court,  though  it  was  said  diat  he 
was  allowed  that  right  m  the  Exchequer. 

Mr.  Justice  Patteson  said,  that  it  was  impos- 
sible to  distinguish  this  case  from  that  of  The 
Attorney' General  v.  Churchill,  which  in  his 
opinion  was  rightly  decided.  The  plaintiff  here 
was  compelled  l)y  the  nature  of  tne  action  to 
lay  the  venue  in  Staffordshire,  and  the  crown 
had  no  right  to  come  here  and  as  a  matter  of 
orerogative  alter  that  venue,  for  the  case  re^ 
ferred  to  distinctly  confined  the  power  of  the 
crown  in  thus  changing  the  venue  to  actions  of 
a  transitory  nature. 

Mr.  Justice  Wiyktman  and  Mr.  Justice  Erie 
concurred. 

Order  for  summoning  the  jurors  from  Mid* 
dlesex  discharged. 

The  Attomey-Creneral  then,  on  behalf  of  the 
crown,  made  a  suggestion  to  the  effect  that  a 
fair  trial  could  not  be  had  in  Staffordshire,  and 
on  that  suggestion  asked  for  a  rule  to  show 
cause  why  the  venue  should  not  be  changed. 

Rule  granted. 


Common  l^Ua%. 
Stockbridge  v.  Owfn,    Easter  Term,  1847. 

SUMMONS    AT    CHAMDSR8.  —  COSTS    AFTSR 
ABANDONMBNT. 

After  a  summons  obtained  before  a  judge  at 
chambers  has  been  abandoned  by  the  party 
obtaininy  it  this  court  will  not  entertain  an 
application  to  comnel  such  party  to  pay  ike 
costs  consequent  tnereon.  The  mode  of  en^ 
foreiny  payment  {if  at  all)  is  by  anoiker 
summons  at  chambers. 

Douding,  Serjeant,  moved  for  a  rule,  calling 
upon  the  defendant  to  show  cause  why  & 
should  not  pay  the  coste  occasioned  to  the 
plaintiff  by  a  summons  which  the  defendant 
had  taken  out  before  a  judge  at  Chambers,  and 
afterwards  abandoned.  He  was  nroceeding  to 
state  the  circumstances^  but  witnout  haannfp 
him  further. 

The  Court  said*  without  espressiufir  aof 
opinion  as  to  whether  or  not  the  right  to  costs 
existed^  it  was  dear  the  only  mode  of  pro- 
ceeding (if  at  all)  was  by  a  judge's  summons* 
in  the  same  way  as  the  matter  had  commenced* 
and  tfaerefoie,  that  the  present  application 
could  not  be  entertained. 

Rule  refused. 


186        Jbdiegiief. — Businegs  of  tie  Ccnuia.^-^. 

Christit  andanoiher^  assignees  of  Yeld,  a  hank- 
rupt,  V.  Bell  and  another,  pubUo  officers, 

WRIT  OF    SUMMONS.— AMBNDMSNT. — LTMI- 
TATION8. 

The  court  toill  amend  a  writ  of  summons  by 
inserting  therein  the  character  in  which  the 
plaintiffs  sue,  or  the  drfendants  are  sued, 
if  it  appear  that  the  debt  would  otherwise 
be  barred  by  the  Statute  of  Limitations. 

In  this  case  a  writ  of  sammons  issued,  directed 
te  **  Robert  Bell  and  Edward  Stewart,"  requiring 
them  (in  the  usual  form)  to  enter  an  appearanceat 
the  suit  of  ''James  Christie  and  Joseph  Adnit," 
in  an  action  on  promises.  A  declaration  was 
delivered  in  wnich  the  pkintifis  described 
themselves  as  the  assignees  of  Yeld,  a  bank- 
rupt, and  the  defendants  were  described  as  two 
of  the  registered  public  officers  of  "The  National 
and  Provincial  Bank  of  England  Banking 
Company."  Alderson,  B.,  at  chambers,  having 
set  aside  the  declaration  on  the  ground  that  it 
Aaried  from  the  writ  in  the  description  of  the 
parties,  an  application  was  made  to  amend  the 
writ  by  stating  therein  the  character  in  which 
the  plaintiffs  sue  and  the  defendants  are  sued, 
and.  it  appearing  that  the  debt  would  otherwise 
be  barrea  by  the  Statute  of  Limitations,  Parke, 
B.,  ordered  the  amendment. 

The  Attorney-General  moved  to  rescind  the 
order  of  Parke,  B,,  upon  affidavit  that  the 
money  sought  to  be  recovered  was  received  by 
the  bankinff  company  in  the  year  1840,  and  bad 
been  distributed  among  the  shareholders  of  the 
bank  at  that  time:  that  the  companv  was 
a  fluctuating  body,  and  now  consisted  of  many 
pejsons  who  were  not  shareholders  in  1840. 
it  was,  therefore,  submitted,  that  the  effect  of 
the  amendment  w^uld  be  to  change  the  de- 
fendants and  to  render  liable  those  members 
who  have  never  received  the  money.  In  Ro- 
bert v.  Bate,  6  Adol.  &  £.  783,  the  court  of 
Queen's  Bench  refused  to  amend  a  writ  by 
adding  the  name  of  a  defendant ;  though  that 
case  is  at  variance  with  the  decisions  m  this 
court.  Lakin  v.  Watson  2  C.  &  M.  685; 
Brown  v.  FuUerton,  13  M.  &  W.  656 ;  Cictoer- 
well  V.  Nugee,  4  Dow.  &  L.  32. 

Pollock,  C.  B.  I  consider  the  point  as  settled ; 
but  if  it  were  open,  I  think  we  ought  not  to 
allow  an  amendment  where  the  Statute  of  Limi- 
tations has  begun  to  run. 

Alderson,  B.  When  the  judge  allowed  the 
amendment  he  must  have  been  satisfied  that 
Uie  service  was  on  the  defendants  as  public 
officers,  and  not  in  their  private  capacity.  If 
90,  what  injury  is  done  by  inserting  m  the  writ 
the  words  public  officers? 
-     Parke  and  Rolfe,  B.s  concurred. 

Rule  refused. 


m  PorlMiniail^— Letter  Bar. 


Friday,  the  2ndr-and  Satardajr,  the  3rd  days  of 
July  next,  hold  sittings,  and  will  proceed  in  dis- 
posing  of  the  business  in  the  Crown  Paper; 
and  will  also  hold  a  sitting  on  Wednesday,  the 
7th  Joly  next,  and  give  judgment  in  cases  pre* 
viously  argued.' 


BUSINESS  OF  THE  COURTS. 

^v»nCt  ISetic^. 

Tub  court  will,  on  Monday,  the  14th— Tues- 
day, the  15th— Wednesday,  the  23rd— Satur- 
day, the  26tb--«iid  Wednesday,  the  30th  days 
•f  Jumtty  tnflt.;  and  on  Thursday,  the  lat— 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATINO  TO  THE  LAW. 

Ikottw  of  ftorlM. 

NBW  BILLS  IN   PROORB88. 

Consolidation  and  Amendment  of  the  Lav 
of  Bankruptcy.  For  2nd  reading.  The  Lord 
Chancellor. 

Debtor  and  Creditor.  For  2nd  reading. 
The  Lord  Chancellor; 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Rerier, 
and  Reduang  Number  of  Commissioners.  (No. 
2.)     In  Select  Committee.     Lord  Brougham.*: 

Threatening  Letters.  For  2nd  reading. 
Lord  Denman. 

Clergy  Offences.    In  Committee. 

Kousc  of  Common^ • 

NBW  BILLS   IN   PROORB88. 

City  Small  Debts  Court.  In  Committee. 
Mr.  Masterman. 

Law  of  Railways.    Mr.  Strutt. 

For  the  Speedy  Trial  and  Punisbment  of 
Juvenile  Offenders.  In  Committee.  Sir  Jobs 
Pakington. 

Lunatic  Asylums  Regulation.  Att.-Genend. 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns,    Lord  Morpeth. 

Towns  Impt-ovement  Clauses. 

Taxation  of  Costs  on  Private  Bilk.  lo 
Committee.    Mr.  Hume. 

Registration  of  Voters.  For  2nd  reading. 
Mr.  Walpole. 

Highways.    In  Select  Com.    Sir  Geo.  Grey. 

Administration  of  the  Poor  Laws.  Sir  Geo. 
Grey. 

Copyhold  Commission  Continuance. 

Turnpike  Acts  Continuance. 

Loan  Societies  Continuance. 

Ecclesiastical  Courts.    Mr.  Bouverie. 

THE  EDITcJr'S  letter  BOxT^ 

"An  Articled  Clerk"  sUtes  the  following 
point  in  conveyancing  practice : — •*  A.  grants 
a  lease  to  B.,  each  of  whom  employs  a  solicitor 
in  the  ordinary  way.  A*s  solicitor  attests  titf 
execution  of  the  lease  by  his  dienty  and  B!i 
solicitor  attests  the  execution  of  the  counter- 
part, neither  lessor  nor  lessee  jjersonally  ap- 
C earing.  The  credit  of  each  solicitor  is  taken 
y  the  other  that  the  lease  and  couBteri»rt 
have  been  duly  executed  by  the  respective 
parties."  Our  correspondent  asks  whether! 
solicitor  is  justified  in  this  course,  and  whether 
he  would  be  liable  to  bis  client  in  an  action. 
should  it  afterwards  be  discovered  that  tbr 
signature  of  the  opposite  party  was  not  genuine. 
"Taciturn"  inquires  whether  the  widow  of » 
person  who  dies  seised  of  a  rent- charge,  or 
modus,  nayable  out  of  freehold  lands*  is  enti- 
tled to  oower  thereout  ? 
The  letter  of  C.  F.  C,  shall  be  attended  to. 


DIGEST,    AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JUNE  12,  1847. 


— **  Quod  magis  mi,  nob 

Pertinety  et  nescire  malum  (»t»  agitamusb" 

HoRiT. 


OPERATION  OF  THE  COUNTY 
COURTS  ACT. 


Thb  diversity  of  decision  and  practice, 
^hich  was  predicted  as  the  inevitable  con- 
•equence  of  the  establishment  of  the 
County  Courts,  without  effective  superin- 
tendence or  appellate  control^  begins 
already  to  excite  dissatisfaction.  Conflict- 
ing decisions  are  reported  to  have  taken 
place  on  various  points  of  greater  pr  less- 
practical  importance.  From  a  multitude  of 
communications  received  on  the  subject  we 
shall  refer  to  a  few  instances,  selected  upon 
a  consideration  of  the  extensive  application 
of  the  principles  involved  in  them. 

The  rules  oi'  practice  settled  by  the 
judees  of  the  superior  courts,  so  far  as  they 
apply  to  cases  in  which  the  summons  to 
appear  to  a  plaint  has  not  been  personally 
served,  would  seem  to  admit  of  a  great 
variety  of  construction* 

The  6th  rule  provides,  that "  every  such 
summons  roust  be  served  ten  clear  days 
before  the  holding  of  the  court  at  which  it 
shall  be  returnable,"  whibt  rule  11  pro- 
vides, that  ^*  in  all  cases  where  a  summons 
to  appear  to  a  plaint  shall  not  have  been 
served  personally,  and  the  defendant  shall 
not  appear  at  the  return  day,  it  must  be 
provea  to  the  satisfaction  of  the  judge, 
that  the  service  of  such  summons  has  come 
to  the  knowledge  of  the  defendant  ten 
clear  days  before  the  said  return  day." 

Without  discussing  how  far  the  latter 
regulation  may  be  considered  expedient  or 
necessary,  we  may  venture  to  remark,  that 
it  does  not  appear  to  be  peculiarly  compli* 
catedy  or  to  suggest  any  extraordinary  dif- 
ficulties of  construction^     The  :  common 
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law  practice  in  actions  of  ejectment,  whep 
the  declaration  has  not  been  served  on  the 
tenant  in  possession  personally,  but  it  is 
shown  to  the  satisfaction  of  the  court  that 
it  has  come  to  his  knowledge  in  due  time, 
furnishes  a  clear  and  obvious  analogy,  and 
the  reported  cases  on  this  branch  of  prac* 
tice,  it  might  be  imagined^  would  guide  the 
judges  of  the  County  Courts  in  deciding  as 
to  the  nature  of  the  evidence  necessary  to 
show  that  the  service  of  the  summons  had 
'^  come  to  the  knowledge  of  the  defendant 
ten  clear  days  before  the  return  day.''  We 
have  only  heard  of  a  single  instance  in 
which  any  judge  of  a  County  Court  has 
adopted  this  view.  In  nearly  every  dis* 
trict  a  different  rule  is  laid  down,  as  to 
what  evidence  shall  be  necessary  to  satisfy 
the  judge  that  the  summons  has  come  to 
the  knowledge  of  the  defendant.  Some 
judges  are  satisfied,  if  the  bailiff's  assistant 
I  swears  that  he  left  the  summons  at  the  de- 
fendant's supposed  residence  more  than 
ten  days  before  the  return  day.  It  is 
thence  assumed  that  the  service  must  have 
come  to  the  defendant's  knowledge  in  due 
time.  Other  judges  require,  that  the  sum- 
mons-server should  swear,  that  he  re- 
quested the  person  to  whom  he  delivered 
the  summons  to  deliver  it  to  ihcr  defendant 
upon  his  return ;  whilst  other  judges  re* 
quire  evidence  that  some  inmate  of  the  de- 
fendants house  promised  to  deliver  the 
summons  to  the  defendant  upon  his  return 
home ;  and  we  understand  one  or  more  of 
the  judges  have  been  so  strict  as  to  reqiure 
some  evidence  of  subsequent  declarations 
made  by  (he  party  with  whom  the  sum* 
mons  was  lef^  that  it  had  come  to  the  de- 
fendant's bands.    If  the  proof  of  service  is 
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insufficient,  it  is  the  practice,  we  under- 
stand, of  many  judges  to  dismiss  the  sum- 
mons  absolutely,  leaving  the  plaintiff  to 
commence  de  novo ;  but  we  have  heard  of 
cases  where -^tfilr  t«niMilflir>n  was  ad- 
journed to  ^e  the  plaintiff  an  opportmHty 
of  effecting  service  without  requiring  him 
to  issue  ft  new  suinroons. 
>  The  statal^  deolArea,  that-*'  altpleas  of 
personal  actions  where  the  debt  or  damage 
claimed  is  not  more  than  20/.,  whether  on 
balance  of  account  or  otherwise,  mMf-be 
holden  in  the  County*  Court  ;'*  and,  as  our 
readers  have  learned,  by  a  deeision  pub- 
lished  last  week,  one  of  the  new  judges 
conceives  that  this  provision  enables  the 
County  Court  to  entertain  a  suit  for  a 
portion  of  a  plahitiif  s:  claim,  reserving  to 
the  plaintiff  the  right  of  enforcing  the 
other  portion  of  his  claim  by  a  second,  or 
'•everal  successive  plaints.^  For  example. 
It  is  said,  that  if  a  plaintiff  claims  lOM.  for 
ive  parcels  of  goods  of  equal  value,  de- 
'Kvered  at  different  times,  he  Is  not  boimd 
to  enforce  the  tlaim  by  oiie  action,  but 
may  enter  live  different  plaints  in  the 
County  Court,  and  recover  upon  each  to 
the  extent  of  SOf.  So,  rf  ^M.  be  claimed 
fbr  three  qtmiter^  renr,  it  is  held  that  the 
^plaihtiff  may  enter  a  distinct  plaint  for  the 
rent  due  tn  respect  of  each  quarter,  and  in 
thtsfnanner  recover  the  fbll  amoant  due  to 
him.  It  was  understood  when  the  measure 
was  before  parliament,  that  the  68rd  section 
was  introduced  into  the  act  expressly  to 
"prevent  such  a  construction.  That  section 
enacts,  "  that  it  shall  not  be  lawful  for  any 
|>}atntiff  to  divide  any  cause  of  action  for 
*the  purpose  of  bringing  two  or  more  suits 
'in  any  of  the  said  courts,  but  any  plaintiff 
having  a  cause  of  action  ibr  more  than  80/., 
~fbr  which  a  plaint  might  be  entered  under 
-this  act  if  not  for  more  more  than  SO/.,  may 
abandon  the  excess,  and  thereupon  the 
plaintiff  shall,  on  proving  hia  case,  recover 
to  an  amount  not  exceeding,  20/.,  and  the 
judgment  of  the  court  upon  such  plaint 
Bhall  be  in  full  discharge  of  all  demands  in 
■respect  of  such  cause  of  action,  and  entry 
of  the  judgment  shall  be  made  accordingly/' 
it  is  now  contended,  that  effect  is  given  to 
ihe  clause  last  cited  by  hoiding^  that  wh^ 
a  single  cause  of  action  exceeds  20/.,  if  the 
"plaintiff  proceeds  in  the  County  Court,  he 
must  abandon  tlte  surplus,  but  that  he  is 
not  bound  to  include  separate  causes  of 
tction  exceeding  iO/.   in  one  {^aint,  but 
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may  bring  distinct  plaints  m  respect  of 
each  cause  of  action.  If  this  constractton 
of  the  act  be  correct,  it  is  evident  the^  new- 
courts  will  have  a  more  enlarged  juriadic- 
tio»  thiB  m9A  at  first  avppoaed,  and  by  the 
spKttii^  of  demandr  i»  the  manner  aug- 
gested,  plaints  may  be  multiplied  to  an 
extent  which- will  give  the  judgea  of  the 
County  -Courts  eatabiiahed  in  pofMilouB 
districts  an  income  derivable  from  fees  far 
exceeding  the  sums  paid  by  way  of  salary 
to  *  the  jadgea  of  the  superior  courts^  at 
Westminstei'.  An  erroneous  impression 
prevatit,  that  the  emoluments  receivable 
by  the  judges  of  the  new  courts  is  limited 
to  I.dOO/.  per  annum,  and  that  the  clerks 
only  recreive  600/.  per  annum.  As  the 
matter  now  stands,  the  judges,  clerks,  and 
high  bailiffs,  are  entitled,  under  the  37th 
section,  to  receive  and  keep  all  the  fees 
payable*  under  the  schedule  marked  -D,  and 
although  the-amount  of  fees  must  vary  in 
every  district,  as  already  hinted,  it  is  said, 
that  the  fees  receivable  by  the  judges 
under  that  schedule  in  sonse  districts  will 
quadruple  1,2001.  per  annum,  and  in  audb 
cases  the  fees  of  the  derk  and  high  baSiff 
win  be  in  the  same  increased  proportion; 
By  the  section  last  referred  to,  the  Seere^ 
tary  of  State,  with  the  consent  of  tf»e 
Treasury,  may  diminish  the  amount  of 
fees,  and  under  section  89,  her  Majesty^ 
with  the  consent  of  lier  Privy  Counm, 
may  order  the  judges,  clerks,  bailifls,  and 
officers  of  the  new  courts  to  be  paid  by 
salaries  instead  of  fees,  and  in  that  case^ 
(under  section  40,)  the  salary  to  be  re- 
ceived by^  a  judge  is  not  to  exceed  l^SOOli^ 
and  that  of  a  derk  600/.  per  annum,  ex> 
elusive  of  the  salaries  to  clerks  employed 
in  the  business  of  the  courts,  and  other 
expenses  incidental  to  the  office,  and  ex* 
elusive  of  the  sum  that  may  be  allowed  by 
the  Treasury  for  travelling  expenses,  mk 
reference  to  the  stae  and  cnrcunistances  of 
each  district. 

It  appears  to  be  contemplated  by  theact, 
that  the  bailiff  may  hefeafVer  be  paid  bj  a 
fixed  salary  instead  of  fees,  as  well  as  the 
other  officers.  From  the  great  anxiety  £•- 
played,  however,  in  protecting  the  r^ta 
of  the  bailiffs  in  respect  of  fees,  we  appre- 
hend it  is  not  anticipated  this  useful  class 
of  officers  are  speedily  to  be  reduced  to 
fixed  salaries.  In  Uie  schedule  D,  annexed 
to  the  act,  under  the  title  of  «<  High  Bailiirs 
Fees,**  in  the  fn^  line  we  find,  that  the 
high  bailiff  fa  entitled  to  fees,  varying  finora 
IScf.  to  Is.  6#f.,  according  to  the  amoatof 
the   plaintiff's    claim,   for   *<  calling   ^7 
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It  bts  fttreadj  been  atcerteined 
m  the  CoQtitj  Courts^  as  in  every  other 
eourt  for  the  recorery  of  debts,  that  a  large 
proportion  of  the  suits  which  are  com- 
menced  do  not  come  to  a  hearing,  but  are 
arranged  between  the  parties  out  of  court. 
In  such  cases,  the  parties  do  not  in  general 
go  tinvugh  the  idle  ibrm  of  appearing  at 
tbt  time  appointed  for  hearing,  and  if  the 
bailiff's  fee  for  ** caning**  the  cause  were 
poetponed  to  this  stage,  he  might  caM  upon 
suitors  for  his  fees  as  he  might  **caU 
spirits  from  ther  vasty  deep,*'  witlraut  any 
securiQr  that  the  one  more  than  the  other 
wooki  respond  to  his  call.  To  obviate  this 
^iflicnllj  the  practice  has  already  been 
established,  we  are  informed,  in  many  dis- 
tricts, of  obliging  ttie  plaintiff  upon  enter- 
ing his  plaint  to  lodge  the  bailiff's  fee  for 
^  calling  the  cause."  By  this  prudent  ar- 
rangement, if  the  debt  should  be  paid,  or 
tlie  matter  in  dispute  amicably  adjusted, 
before  the  day  fixed  for  hearing,  the  high 
baififf  ^  moults  no  feather.**  Some  persons 
are  so  unreasonable  as  to  complain  of  this 
arrangement,  and  to  ask,  would  it  be 
tolerated,  if  a  suitor  upon  applying  for  a 
writ  of  summons  to  commence  an  action  in 
one  of  the  superior  courts,  was  informed 
that  he  must  then  deposit  the  court  fees 
pajTsble  upon  a  trial  ? 

Other  instances  have  been  communi- 
cated where  the  judges  of  the  County 
Courts  are  said  to  have  evinced  a  dtsposi- 
tion  diametrically  opposed  to  that  which 
prevails  elsewhere,  by  discouraging  the 
amicable  arrangement  of  claims  between 
parties,  without  the  intervention  of  the 
Coort,  and  recommending,  if  not  personally, 
at  all  events  by  their  officers,  that  suitors 
^loold  in  every  case  fortify  their  arrange- 
ments for  payment  by  embodying  them  in 
an  order  ik  the  court.  The  granting  of  an 
order  in  every  case  is  preceded  by  the 
payment  of  certain  prescribed  fees,  varying 
m  amount  from  three  pence  to  tWe 
sbiltings,  payable  as  well  to  the  judge  as 
l^e  derk ;  and  it  has  been  stated,  that  the 
schedule  of  fees  in  this  particular  is  so  am- 
biguously fVamed  as  to  have  already  occa- 
noned  a  diversity  of  practice  in  regard  to 
the  fees  daimed  upon  *'  entering  and  draw- 
ipgop  every  judgment  and  order." 

Whatever  may  be  the  merits  or  defects 
of  the  measure  in  other  respects,  it  must  be 
eODsidered  matter  of  regret,  that  when  the 
experimeat  of  the  New  County  Courts  was 
rssslysd  apon^  an  eleawnt  of  suspicion 
shouM  unneoessarily  be  mingled  in  their 
conatkadon,  by  ensetiDg  that  the  compen* 


sation  of  the  judges  and  other  officers  shoulf 
be  dependent  upon  fees,  and  the  amount  of 
their  emoluments  be  increased  or  dimi- 
nished in  proportion  to  the  number  of 
plaints  entered.  Although,  m  point  of 
fact,  no  sordid  considerations  should  ever 
enter  into  the  minds  of  those  upon  whom 
the  duty  is  devolved  of  making  practical 
regukitioos  and  pronouncing  judicial  deci« 
sions  in  the  new  courts,  it  may  sometimes 
be  suggested  that  tliey  have  acted  with  a 
view  to  the  multiplication  of  sujtors,  or 
with  an  inordinate  regard  to  the  pecuniary 
interests  of  their  own  officers.  To  be  sub-, 
ject  to  such  an  imputation,  however  an- 
founded,  must  be  painful  and  embarrassing 
to  men  of  delicate  and  honourable  feeling. 
As  it  does  not  require  the  authority  oif  par* 
liaraent,  bat  may  be  effected  at  the  instance 
of  the  executive  government,  by  means  of 
an  order  from  her  Majesty  in  council,  we 
hope  to  see  the  judges  and  officers  of  the 
County  Courts  speedily  relieved  from  the 
invidious  cfistinction  of  having  their  ser- 
vices compensated  by  the  payment  of  a 
multitude  of  fees  of  small  amount  instead 
of  by  fixed  salaries. 

We  cannot  conclude  this  notice  without 
referring  to  the  application  made  to  Mr« 
Justice  WighimiOii  sitting  in  the  Practice 
Court  of  the  Queen's  Bench,  on  the  2nd 
June,  and  which  appeared  in  all  the  daily 
papers  en  the  following  day,  at  the  instance 
of  Mr.  William  Ablett,  who  held  the  office 
of  Clerk  of  the  Court  of  Requests  at  St. 
Albans,  (under  the  25  Geo.  2,  c.  38,)  since 
the  year  182o.  It  appeared  that  the  judge 
of  the  New  County  Court  for  the  district 
which  includes  St.  Albans,  had  appointed 
Mr.  Edward  Gibson  as  clerk,  and  the 
motion  in  the  Bail  Court  was  for  a  rule  to 
show  cause  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be 
filed  against  Mr.  Gibson  for  exercising  the 
office  of  Clerk  of  the  County  Court  at  St. 
Albans.  We  are  informed  that  the  role 
has  since  been  enlarged,  and  is  not  likely 
to  be  discussed  until  Michaelmas  Term, 
Without  presuming  to  offer  any  opinion 
upon  the  legal  question  involved  in  Mr, 
Ablett's  case,  we  believe  we  give  expres*' 
sion  to  the  universal  feeling  which  prevails 
throughout  the  profession,  when  we  state, 
that  in  the  appointments  under  the  Small 
Debts  Act  great  hardship  and  injustice  has 
been  inflicted  on  individuals  bydisregardttig 
the  daims  of  old  and  meritorious  officers.* 
In  reference  to  this  subject,  we  commend 
to  our  readers'  attention  the  discussion' 
in  the  House  qI(  Commons*  on '  Tuesday 
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evening  la8t»  in  reference  to  Mr.  Drew's 
case,  the  particulars  of  which  we  published 
in  a  former  number.  It  is  satisfactory  to 
know  tliat,  beyond  the  circle  of  govern- 
ment retainers,  it  appears  to  be  universally 
considered  that  Mr.  Drew  has  been  unfairly 
and  unjustly  treated. 

TAXATION  OF  PARLIAMENTARY 
COSTS.— LAW  OP  ATTORNEYS. 


The  bill  relating  to  the  taxation  of  costs 
on  private  bills  in  the  House  of  Commons 
has  been  for  a  time  suspended,  but  at  the 
time  we  write  may  be  again  before  the 
bouse.^ 

It  is  highly  objectionable  in  principle, 
and  would  be  found  injurious  in  practice. 
It  seeks  to  establish  a  new  board  for  the 
taxation  of  costs  on  bills  in  tlie  House  of 
Commons,  superseding  that  of  the  Court  of 
Chancery,  and  constituted  of  persons  dif- 
ferently qualified*  It  will  be  recollected, 
that  in  1842,  when  the  Six  Clerks'  Office 
was  abolished,  and  amongst  others,  taxing 
Masters  appointed,  it  was  provided,  in 
effect,  that  the  future  members  of  that 
board  should  be  solicitors  of  12  years  actual 
practice.  The  Attorneys  and  Solicitors' 
Bill  was  also  before  parliament,  but  did  not 
pass  till  1843,  and  it  was  of  the  nature  of  a 
compact  between  the  legislature  and  the 
profession  that  the  taxing  masters  being 
solicitors  of  experience,  every  species  oi' 
costs  (not  before  taxable)  should  be  brought 
within  the  jurisdiction  of  the  court.  Not 
only  conveyancing,  but  parliamentary  costs, 
were  comprehended  within  the  arrange- 
ment, and  it  has  been  the  practice  since 
that  time  to  refer  parliamentary  costs  to 
one.  of  the  taxing  masters,  and  all  parties 
have  been  satisfied  with  the  result.  It  is 
competent,  not  only  for  the  client,  but  for 
third  parties  who  may  be  liable  to  pay 
costs,  to  obtain  a  taxation,  not  only  of  the 
costs  arising  in  the  House  of  Commons,  (to 
which  the  bill  is  confined,)  but  those  also 
In  the  House  of  Lords. 

.  The  proposed  measure  is  therefore  not 
pnly  uncalled  for — inflicting  the  needless 
expense  of  new  officers — but  is  a  violation 
of  the  arrangement  by  which  it  was  pro- 
vided that  solicitors,  as  the  only  duly  quali- 
fied persons,  should  be  appointed  to  fill  the 
office  of  taxing  masters.  The  bill  autho« 
rises  the  Speaker  to  appoint  whom  he 
pleases. 

■■!>    1  '  ■  ■        ■  .1 

<.  See  the  Bill,  p.  70,  ante. 


The  bill  also  proposes,  that  the  re^t«f 
the  taxing  officer  shall  be  final  and  wUhoot 
appeal ;  that  all  costs  and  charges  incurred 
on  behalf  of  corporations  or  trustees  baving 
no  pecuniary  interest  in  opposing  bills  shaS 
in  all  cases  be  compulsorily  taxed;  and 
that  any  five  or  more  nharAoidere  of  any 
joint- stock  company  may  require  the  tazA- 
tion  of  tlie  charges  of  solicitors  for  promot* 
ing  or  opposing  private  bills  in  the  House 
of  Commons ;  and  there  are  various  other 
provisions  by  which  the  right  of  solicitors 
to  recover  from  their  clients  their  profes- 
sional charges  for  business  transacted  by 
the  direction  of  such  clients  will  be  re* 
stricted,  and  in  some  cases  entirely  taken 
away. 

Under  the  provisions  of  the  Attorneys 
and  Solicitors*  Act  tliere  is  an  appeal  from 
the  decisions  of  the  taxing  masters  of  the 
Court  of  Chancery  to  the  court  iuelf.     In 
the  present  bill  this  principle  will  be  de- 
parted from,  and  an  inexperienced  tribunal 
appointed  for  the  taxation  of  cosU,  without 
the  power  of  appeal  in  case  of  error  or 
mistake,   to  which  all  such  tribunals  are 
practically  admitted  to  be  liable.     If  an 
appeal  is   to  be  allowed,  as  in  all   other 
similar  cases,  there  is  no  existing  tribiuiai 
to  which  it  can  be  so  satisfactorily  referre4 
I  as  to  the  Court  of  Chancery  which  now 
,  has  the  jurisdiction ;  and  therefore,   the 
I  main  objects  of  the  bill  can  only  be  satis- 
jfactorily  attained  by  extending  the  pro* 
visions  of  the   Attorneys    and   Solicitors' 
■Act  to  the  taxation  of  costs  incurred  for 
I  business  transacted  by  all  solicitors  and 
;  parliamentary  agents. 
I      It  is  remarkable  that  the  evidence  taken 
by  the  committee  appointed  to  consider  the 
subject    of   private    bills    has    not    been 
printed. 

The  Incorporated  Law  Society  has  pre- 
sented a  petition  against  the  bill,  ably 
stating  the  above  and  other  objections, 
and  praying  to  be  permitted  to  adduce 
such  evidence  as  may  appear  to  them  ne* 
cessary  for  the  purpose  of  proving  the  in* 
justice  and  inconvenience  which  would  be 
the  result  of  the  bill  if  passed  into  a  law  as 
it  now  stands. 


The  following  are  the  reasons  of  the  Incor- 
porated Law  Society  agamst  the  bill : — 

Bin  read  Ut,  7th  Ma^  :  2nd,  lOth  May  j  went 
through  committee,  llth  May* 

"  The  bill  is  founded  on  the  recommendation 
of  a  Report  from  the  Select  Committee  on  Fn« 
vate  DiUoj  proceeding   upon   some  evident^ 
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whicli  has  not  beep  printed^  and  to  which  the 
pelitioaenbave  therefore  not  had  access. 
•  ^'llie  petitioners,  as  representing  the  in- 
teiests  of  all  the  solicitors  practising  in  Eng- 
land and  Wales,  object  to  the  bill  for  the  fol- 
Ipwbg  among  other  reasons ;  — 

"Irtly.— fecause  it  is  thereby  proposed  to 
app(nnt  a  new  and  permanent  tribunal,  without 
appeal  for  the  taxation  of  the  bills  of  all  solici- 
tors and  pailiamentary  agents,  for  a  part  of  the 
pariinmentary  business  transacted  by  them, 
vis.,  ao  much  of  it  as  is  tnmsacted  in  the  House 
of  Coounons,  notwithstanding  that  there  is  an 
already  existing  tribunal,  (the  Taxing  Masters 
of  the  Court  of  Chancery,)  which,  under  the 
provisions  of  an  act  passed  in  1843,  (6  &  7 
Vict,  c  73,)  has  jurisdiction  to  tax  the  whole  of 
the  bills  of  all  solicitors  practising  in  England 


practising  in  England  and  Wales,  and  there*) 
tore  the  costs  of  other  solicitors  and  parlia*' 
mentary  agents  cannot  be  taxed  under  it,  yet 
the  Taxing  Masters  of  the  Court  of  Chancery 
have  hitherto,  under  the  Speaker's  appoint-^ 
ment  and  the  provisions  of  the  act  6  Geo.  4,  c, 
123,  taxed  all  the  costs  which  the  Spraker  has 
been  called  upon  to  refer  for  taxation  under 
that  act,  with  satisfaction  to  the  Speaker  and  to 
all  parties  interested ;  and  they  are  readv  and 
willing  to  undertake  the  duty  of  taxing  all  costs 
which,  under  the  provisions  of  the  bill  now  be* 
fore  the  house,  are  to  be  rendered  liable  to  tax* 
ation;  and  this  obvious  course  will  not  be  at* 
tended  with  any  increase  of  expense,  present  or 
future,  to  the  public. 

"  It  is  understood  that  the  other  objectionable 
conUuned   in  the  bill   are  to  be 


«« J  TO-  i«^   •    1  J-       M-A^  •       -i  *-j  '  \  provisions  contained    in  the  bill    are  to   u^ 

and  Wales,  .iictodM^atfA«^  and  consequently  the  petitioners 

Mklums^  qf  P^i^7^^\  and  because  the  ^^^^  ^^  observations  upon  them.     ^ 
taxation  of  part  of  a  bill  only,  and  the  taking  {  *^ 

of  a  partial  account  between  the  solicitor  and*  "The  petitk>ners  therefore  submit  that  all  the 
the  client  in  cases  where  the  whole  bill  and  the  i  objects  professed  by  the  bill  can  be  satisfae- 
whole  account  relate  to  one  and  the  same  matter, !  torily  attained  without  the  appointment  of  any 
must  inevitably  cause  inconvenience  and  injury .  new  officers,  and  without  any  expense  to  the 


to  both  parties 

''Sndty.— Because  the  act  of  the  6  &  7  Vict, 
c.  73,  nuder  which  the  party  chargeable  with 
the  bills  of  solicitors  practising  in  England  or 
Wales  for  business  transacted  in  either  house 
of  parliament  has  a  right  to  require  the  taxation 


public,  by  extending  the  provisions  of  the6  &  7 
Vict.  c.  73,  to  the  taxation  of  costs  incurred  in 
the  House  of  Commons ;  and  they  confidently 
rely  on  the  justice  and  wisdom  of  parliament 
for  preventing  the  public  from  being  perma* 
nently  saddled  with  the  expense  consequent  on 


of  such  bills,  has  been  found  to  answer  most '  the  creation  of  a  new  office  which  they  have 
effectually  the  purposes  for  which  it  was  framed,  j  shown  to  be  totally  unnecessary." 
after  mature  considet-ation  of  the  whole  subject , 
by  the  judges  of  the  courts  of  law  and  equity,^ 


and  by  -the  solicitors  and  attorneys  who  are 
aflfected  by  it ;  and  because  the  Taxing  Masters 
of  the  Court  of  Chancery,  on  whom  the  duty  of 
taxing  all  parliamentary  costs  devolves,  and 
who  have  nad  all  the  experience  conseouent 
upon  ibe  taxation  of  such  costs  to  a  very  large 
amount,  and  to  whom  the  legislature  specially 
confides  the  taxation  of  the  costs  of  all  Estate 
Acts,  a  number  of  which  are  passed  every 


METROPOLITAN    AND    PROVIN- 
CIAL LAW  ASSOCIATION. 


We  understand  that  the  committee  of 
management  are  proceeding  actively  in 
maturing  the  plan  of  this  society.  It  will^^ 
of  course,  be  necessary  to  enlarge  the  com** 
mittee,  and  include  within  it  members 
have  executed  their  duty  to  the  satis-  practising  in  all  the  populous  districts,  and 
'  ^'-^  court,  the  olients,  and  the  so-j^q  form  sub-committees  for  carrying  out 

the  various  details  stated  in  the  address^ 


fiictioa  of  the 
licitors. 

"  3rdly. — Because  the  establishment  of  a  new 
and  permanent  tribunal  for  the  taxation  of  par- 
liamentary costs  would  be  a  breach  of  the  cam' 
]pet  upon  the  faith  of  which  the  solicitors  of 
En^and  and  Wales  waived  the  objections 
which  they  might  have  made  to  the  provisions 
of  the  act  6  &  7  Vict.  c.  73,  which  rendered 
their  costa  for  parliamentary,  oonveyaneing, 
and  general  business  liable  to  taxation, /owAtcA 
neh  bills  were  not  previously  liable,  in  consi- 
deration that  such  oiUs  should  be  taxed  by  the 
Taxing  Masters  of  the  Court  of  Chancery,  as  is 
provioed  by  that  act. 

"  4thly. — ^Because  there  ought  to  be  an  appeal 
from  an  tribunals  of  the  nature  proposed  to  be 
created  byjdie  bill;  and  such  appeal  can  only 
satisfactorily  lie  to  the  Court  of  Chancery, 
which  already  has  the  jurisdiction  in  similar 


**  And  5ihly.— Because,  although  the  act  of 
the  6  fr  7  Viet.  c.  73,  extends  only  to  solicitors 


and  others  which  are  essential  for  success* 
fully  accomplishing  the  purposes  of  the 
assdciation. 

It  cannot  be  too  often  pointed  out  that 
the  great  use  of  this  association  consists  in 
the  union  of  town  and  country  solicitors  - 
for  the  benefit  of  the  whole  profession* 
No  doubt  much  that  it  seeks  to  attain 
might  be  done  by  the  Incorporated  Law 
Society  in  London^  and  by  the  Country  Law 
Societies  in  their  several  districts;  but 
there  is  much  that  can  only  be  accom<». 
plished  by  uniting  tlie  influence  of  both 
classes.  TJie  separate  society  may  aid  the 
joint  body.  The  latter  will  leave  to  the 
former  whatever  can  be  efiisctually  done  in . 
their  several  localities*  The  Metropolitan 
pnd  Provincial  Association  will,  of  course^ 
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chiefly  attend  to  those  subjects  and  to  that 
course  of  proceeding  which  can  be  more 
completely  effected  by  the  united  body. 

CONSTRUCTION  OF  ATTORNEYS 
AND  SOLICITORS'  ACT. 


DBLITERT  OF  CONVETANCINO  BILL  BBPORB 
H  THE  STATUTE. 

Lord  Denman  delivered  the  jadgment 
of  the  Court  of  Queen's  Bench,  in  Hilary 
Term  last,  upon  a  case  argued  in  the  pre- 
ceding Trinity  Term,  involving  some  points 
of  great  importance  in  reference  to  the 
fight  of  an  attorney  or  solicitor  to  maintain 
an  action  for  conveyancing  business  done 
before  the  passing  of  the  statute  6  &  7 
Vict.  c.  73.d 

The  opinion  of  the  court  was  required 
under  the  following  circumstances:— Mr. 
Brooks,  a  solicitor,  brought  an  action  in  as- 
sumpsit for  work  and  leifaour  and  upon  an 
account  stated,  and  the  defendant  pleaded 
that  no  bill  was  delivered  as  by  the  statute 
requh^d,  to  which  the  plaintiff  replied, 
that  a  bill  was  delivered  modo  ti  formd^ 
without  noticing  the  words  in  the  plea,  '*  as 
by  the  statute  required."  At  the  trial 
before  CoUridge^  J.,  it  appeared  that  all 
the  items  in  the  plaintiflrs  bill  were  for 
conveyancing  business  done  previous  to  the 
5th  August,  1840,  and  that  on  that  day 
the  bill  was  transmitted  to  the  defendant, 
biclosed  in  a  letter  signed  by  the  plaintiff, 
and  referring  to  the  bill.  The  action  was 
not  commenced  until  the  month  of  January, 
1844.  Upon  this  state  of  facts  it  was  con- 
tended on  behalf  of  the  plaintiff— Ist,  that 
the  plea  was  bad,  for  not  stating  that  the 
work  bad  been  done  since  tlie  passing  of 
the  act ;  and  2ndly,  that  if  the  statute  re- 
fuired  the  delivery  of  a  bill  where  the 
charges  were  incurred  before  the  passing 
of  die  act,  it  was  satisBed  by  a  deliyery  be- 
fore the  act,  such  as  the  act  requires.  On 
this  other  hand,  it  was  insisted,  that  tiie 
object  of  the  statute  clearly  was  to  render 
conveyancing  bilb  taxable  like  bills  con- 
taining other  diarges,  and  that  as  the 
plainti£f*8  bill  for  conveyancing  was  not 
taxable  before  tbe  statute,  a  delivery  of  the 
faUi  before  the  statute  was  not  a  compliance 
with  the  statute.  As  to  the  objection  that 
the  plea  omitted  to  state  that  the  work  was 
dme  aHer  the  passing  of  the  statute,  such 
atateiaent  was  unnecessary,  as  the  statute 
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was  retrospectivoi  and  the  plea  lbUow«d  iIk 
words  of  the  S7th  section. 

Upon  the  fim  point  the  court  deter* 
mined,  that  liie  ^ea  was  sufficient  without 
stating  that  the  work  was  done  after  tfce 
passing  of  the  statute  6  &  7  Vict.,  at  the 
court  had  already  decided,  in  a  csae  of 
Scadding  v.  J^/as,«  that  the  stat.  6  &  7 
Vict,  was  retrospective  in  iu  opamtion, 
and  that  it  was  immaterial  in  this  respect 
whether  the  charges  contained  in  tfa«  bill 
were  taxable  or  not  before  the  psssiog  of 
the  act. 

The  second  question,  whetlier  a  delivery 
before  the  passing  of  the  stotute  was  a  suf- 
ficient compliance  with  the  sUtute?  de- 
pended upon  the  construction  of  the  87th 
section.  That aection  enacts,  "that  from 
the  passing  of  the  act,  no  attorney.  *c.f 
shall  commence  or  maintain  any  action  for 
the  recovery  of  any  charges  for  any  busi- 
ness done  by  him,  until  the  expiration  of 
one  month  af^er  such  attorney  shall  have 
delivered  unto  the  party  to  be  chafged 
therewith,  ot  sent,  &c.,  a  bill  of  such  fees^ 
&c.,  and  which  bill  shall  either  be  «ib- 
scribed  with  the  proper  hand  ot  such  at- 
torney, &c.,  or  be  inclosed  or  accompanied 
by  a  letter  subscribed  in  like  manner  refor- 
ring  to  such  bill."  The  words  «*  shali  have 
been  delivered '»  were  general,  and  these 
had  been  a  literal  compliance  with  themaa 
a  bill  had  been  delivered.  Still,  tbe  ofageet 
of  the  statute  must  be  considered  :  it  re- 
quired a  delivery  that  the  party  charged 
might  have  a  taxation,  if  desired,  wiuun 
one  month.  Now,  a  delivery  of  a  convey- 
ancing bill  before  the  statute  had  not  the 
effect  which  the  statute  contemplated. 
The  party  charged  could  not  procure  a  tax- 
ation of  such  a  bill  within  a  month,  nor  was 
the  attorney  bound  to  wait  a  month  before 
he  commenced  an  action  on  such  a  bill*  It 
would  be  entirely  defeating  the  retrospect 
tive  operation  of  the  statute  to  hoki  a  4^ 
livery  before  the  passing  of  the  acteffsetnal 
in  the  case  of  a  conveyancing  Mh  It 
miffht  be  otherwise  m  the  case  of  a  taxable 
bill;  such  a  bill  may  fall  within  the  openi- 
tion  of  the  saving  in  the  first  section^  as 
being  **  a  tlimg  done  before  the  passing  of 
the  act;"  but  the  delivery  of  a  biU  of 
charges  incurred  in  conveyaachig  was  net 
a  thing  done  under  any  of  the  repealed 
statutes.  Upon  these  erounds  the  court 
was  of  opinion,  that  the  delivery  of  a  con- 
veyancing bill  before  the  statute  6  &7 
Vict.  c.  7^,  did  not  satisfy  the  requirementa 
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o^tiie  itati^*  InocNniagto  tilit  oooclu* 
ftion,  the  court  observed,  that  it  was  income 
senee  nndoubtedfy  true»  as  su^ested  in 
tbe  aif^omeat,  that  although  an  attorney 
might  have  complied  with  all  that  the 
s^tute  required,  before  it  passed,  if  he  were 
bound  to  deliver  hi^  bill  anear  and  wait  a 
month  before  he  coamenced  hit  action^ 
the  Scatnae  of  Limitations  might  intervene 
and  bar  him  of  his  rcmedj.  It  was  equally 
true  and  equally  inconvenient,  that  an  at- 
torney whose  deaiand  was  only  for  convey- 
ancing, and  who  had  delivered  no  bill,  and 
waited  until  within  less  than  one  month 
of  the  expiration  of  six  years,  should  be 
barred  by  the  statute  without  any  default 
of  ^is  own,  as  no  act  (before  the  6  &  7 
Yid.)  required  him  to  deliver  a  bill  or  wait 
a  month.  The  inconvenience  suggested, 
however,  could  not  be  obviated,  without 
hoidiflg  tlwt  the  37th  section  was  not  retro- 
qieclive,  and  the  court  had  ahready  come 
to  an  oppoeite  conclusion. 

Upon  these  grounds  a  rule  was  made 
absolute  to  enter  a  verdict  for  the  de- 
fendant. 

It  will  be  perceived  from  this  analysis  of 
the  judgment  of  tlie  Court  of  Queen's 
Bench,  that  no  distinct  opinion  was  pro- 
naunoed  as  to  the  sufficiency  of  the  de- 
Uvery  of  a  bill  containing  tax  we  items  be* 
fore  the  statute ;  but  the  case  is  a  direct 
authority,  that  an  action  cannot  be  main- 
tained upon  a  bill  rendered  taxable  for  the 
first  time  by  the  statute  6  &  7  Vict.,  unless 
die  attorney  haa  delivered  a  bill,  as  re- 
reqwed  by  sect.  37,  since  the  22nd  Au- 
gust, 1843^  and  waited  one  month  af\er  such 
delivery. 

In  the  present  state  of  tl\e  law,  perhaps 
it  will  be  expedient,  as  matter  of  prudence, 
not  to  rely  in  any  case  upon  tlie  delivery 
of  a  bill  antecedent,  to  the  day.  named, 
when  the  atatiite  received  tbe  Koyal 
Assent. 

It  onghtr  perhaps,  to  be  added,  that  the 
jadgment  in  BnoJks  v.  BoekeU,  is  only  to 
be  oanaidered  as  embodying  tbe  opinion  of 
Lord  Detummand  Justice  Coieridge  on  the 
case^  the  other  judges  of  the  court  not 
having  heard  the  arguments. 


TAX£8    ON   THE   ADMINISTRA- 
TION OP  JUSTICE. 


several  witnesses.  .  The  inqulrjr  is  vpry 
conpreheasiv^ : — It  inciiides  ,   . 

1.  Th^  taxation  of  suitors  in  the  courts' 
of  law  and  equity  by  the  collection  of  fees, 
and  tlie  amount  thereof. 

Ub  The  mode  of  collection. 

8.  The  appropriation  of  fees  in  the 
courts  of  law  and  equity. 

4.  The  like  in  all  inferior  courts* 

5.  The  like  in  the  courts  of  special  and 
general  sessions  in  England  and  Wales. 

6.  The  salaries  and  fees  received  by, 
officers  of  those  courts.  ; 

7.  Whether  any,  and  what,  means  can 
be  adopted  with  a  view  of  superintending 
and  regulating  the  collection  and  appropri- 
ation of  the  fees. 

The  following  has  been  added  to  the 
original  order  of  the  house  : — 

8.  To  include  within  the  inquiry  the 
Ecclesiastical  Courts  and  the  Court  of 
A4miralty. 

A  cliange  having  taken  place,  we  sub- 
join the  names  of  members  now  constitut- 
ing the  committee : — 

Mr.  Watson^  Sir  James  Graham,  Mr. 
Attorney-General,*  Mr.  Solicitor-General, 
Sir  Frederick Thesiger,  Mr.  Stuart  Wortley, 
Mr.  Romilly,  Mr.  Walpole,  Mr.  Bickhain 
Escott,  Mr.  Roebuck,  Mr.  Parker,''  Mr, 
Hume,  Sir  Joiin  Hanmer,  Mr.  Ewart,  Mrt 
Henley. 

This  reference  is  undoubtedly  one  of  the 
most  important  that  was  ever  made  by 
eitlier  house  of  parliament.  The  com- 
mittee appear  to  be  particularly  well  con? 
stituted,  and  are  evidently  disposed  to  carry 
out  most  fully  the  objects  of  the  house. 
The  enormous  amount  of  these  "  taxes  on 
justice,"  and  the  highly  objectionable  way 
in  which  they  are  levied,  are  grievances 
calling  loudly  for  redress.  In  numerous 
mstances  they  operate  as  a  total  denial  of 
justtcci  and  in  others  drive  the  suitors  to 
submit  to  unjust  compromises. 

It  is  the  duty  and  the  interest  of  every 
practitioner  to  aid  the  important  labours 
of  the  committee  by  every  assistance  and 
information  in  their  power.  We  are  glad 
to  hear  that  the  council  of  tlie  Incorporated 
Law  Society  have  tendered  their  services, 
and  that  the  committee  have  been  ))leat»ed 
to  accept  them.  Some  of  the  members  of 
the  council  or  society  are  in  attendance  at 
every  meeting  of  the  committee. 


Thx  Select  Committee  of  the  House  of 
Comnnons,  of  which  Mr.  Watson,  (Q.C.,)  is 
the  chairman,  holds  its  sittings  twice  a 
ireek,  and   they  hare  already  examined 


*■  It  is  intended  to  substitute  Sir  WiUiaoi 
Molesworth  and  Mr.  Chiistie  for  the  Attorney- 
General  and  Mr.  Parker. 
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^  .  Much  time  must  be  necessarily  occupied 
in  collecting  all  the  details.  The  facts 
bearing  on  the  working  of  this  vast  fee- 
taking  system  will,  of  course,  be  thoroughly 
sifted,  and  the  opinions  of  the  most  com- 
petent persons  will,  no  doubt,  be  collected. 
It  would  be  very  desirable,  if  the  com- 
mittee should  deem  it  proper,  to  report  the 
evidence  from  time  to  time  to  the  house, 
and  allow  it  to  be  published  for  the  infor- 
mation of  the  public  and  the  profession, 
and  we  think  the  inquiry  would  thereby  be 
materially  assisted. 


REPORT  OF  THE  SELECT  COMMITTEE 
ON  RAILWAYS. 

Thb  Select  Committee  appointed  to  consider 
whether  it  is  expedient  that  any  measures 
should  be  adoptea  for  suspendinff  further  pro- 
ceedings in  all  or  any  of  the  Railroad  Bills  in 
the  present  session;  and  for  enabling  the 
parties,  under  certain  conditions,  to  proceed 
with  the  same  in  a  future  session  of  parliament ; 
and  also,  whether  it  is  advisable  that  any  fur- 
ther provisions  should  be  made  in  the  standing 
orders  of  the  house  relative  to  bills  for  the  con- 
struction of  railroads ;  and  who  were  em- 
|K)wered  to  report  their  opinion  thereon,  from 
time  to  time,  to  the  house ; — have  considered 
the  matter  referred  to  them,  and  agreed  to  the 
following  resolutions:^ — 

1.  That  the  promoters  of  all  railway  bills  in 
the  present  session  of  parliament,  shall  be  em- 
powered, on  the  second  reading,  or  on  the  com- 
pletion of  any  subseouent  sti^e  of  any  such 
dUI,  to  suspend  any  further  proceeding  in  the 
present  session,  with  the  option,  under  the 
following  conditions,  of  proceeding  with  the 
same  bill  in  the  next  session  of  parliament,  at 
the  stage  where  the  bill  shall  be  now  suspended. 

ComMtUms. 

The  promoters  of  such  bills  are  to  give 
notice  in  the  Private  Bill  Office,  on  or  be- 
fore the  18th  day  of  June;  or  if  the  bill 
shall  be  in  committee,  then  within  six 
days  of  the  report  of  the  committee,  of 
their  intention  to  suspend  any  further  pro- 
ceedings thereon,  on  the  completion  of 
some  subsequent  stage  of  the  bill. 

The  promoters  of  such  hills  are  to  give 
notice  by  advertisement  for  three  succes- 
sive wecSu,  in  October  and  November,  in 
the  London,  Edinburgh,  or  Dublia  Gazette, 
as  the  case  may  be,  and  in  the  local  paper 
or  papers  usuiuly  in  circulation  in  the  part 
of  the  country  through  which  the  line  of 
railway  is  proposed  to  pass,  of  dieir  inten- 

<  The  fo]lowin|^  are  the  names  of  the  mem- 
bers of  the  committee :— The  Chancdlor  of  the 
Exchequer,  Sir  James  Graham,  Mr.  Hume, 
Mr.  Hudson,  Shr  George  Clerk,  Mr.  Charles 
Rttssell,  Mr.  Strutt^  Mr.  Chaplin,  Mr.  Ellice. 


tion  to  present  a  petition  for  die  le-intro* 

duction  of  any  such  bilL 

Upon  a  ptilion  for  leave  to  bring  in  a 
railway  bill  being  presented  during  the 
session  of  1848,  and  referred  to  the  ex- 
aminer of  petitions,  he  is  to  examine 
whether  the  petition  be  the  same  in  sub- 
stance as  any  petition  for  the  same  purpose, 
and  from  the  same  parties,  which  was  pre* 
seated  in  the  session  of  IS47 ;  and  in  that 
case,  whether  any  bill  brou^rht  into  the  house 
in  pursuance  of  such  petition  in  the  session 
of  1847,  was  pending  in  either  house  of  par- 
liament on  the  termination  of  such  sessioo; 
and  if  so,  whether  a  subscription  contract, 
as  required  by  the  standing  orders,  bind* 
ing  in  the  usual  way  the  subscribers  to  the 
undertaking,  has  been  entered  into,  and 
is  valid  at  the  time  of  such  inquiry,  and 
whether  the  deposit  of  lOZ.  per  cent,  upon 
such  subscriptions  is  lodged  in  the  manner 
required  by  the  standing  orders. 

In  such  case,  and  on  proof  of  such  no- 
tice having  been  given  as  aforesaid,  and  if 
it  appears  that  such  bill  had,  in  the  session 
of  1847,  been  suspended  in  the  House  of 
Lords,  or  in  the  tiouse  of  Commons,  on 
or  after  the  second  reading,  the  standing 
orders,  with  respect  to  any  such  bill,  are 
to  be  held  to  have  been  complied  with. 

The  time  between  the  second  reading  of 
any  such  bill  and  the  meeting  of  the  com- 
mittee thereon,  is  shortened  to  three  clear 
days,  the  parties  to  give  the  regular  notices 
in  the  Private  Bill  Office. 

In  case  such  bill  shall  have  been  re- 
ported in  the  session  of  1847,  the  commit- 
tee on  the  bill  are  to  examine  whether  the 
bill  be  in  every  respect  the  same  as  such 
former  bill  at  the  last  stage  of  its  proceed- 
ing in  the  house  in  the  session  of  1847f 
and  in  such  case  no  evidence  is  to  be  re- 
ceived by  such  committee;  and  on  the 
reception  and  adoption  by  the  house  of  a 
report  from  such  committee,  that  the  bin 
referred  to  them  is  in  every  respect  the 
same  as  such  former  bill  at  the  last  stage 
of  its  proceeding  in  the  house  in  the  ses- 
sion of^l847,  such  bill  may  be  ordered  to 
be  ingrossed  without  any  rorther  proceed- 
ing in  respect  thereof. 

2.  Tliat  the  deposits  made  in  respect  of  all 
railway  bills,  the  proceedings  on  wnich  shall 
have  oeen  suspended,  shall  be  returned  to  the 
depositors;  but  that  before  proceeding  in  a 
future  session,  deposits  to  the  same  amount 
shall  be  again  didy  paid  in,  according  to  the 
standing  orders  of  tne  House  of  Commons. 

3.  That  a  clause  shall  be  inserted  in  every  rafl* 
way  bill,  in  the  present  and  every  future  aeaaioii 
of  parliament,  prohibiting  the  pavment  of  anj 
interest  or  dividend  in  respect  of  calls  (except 
the  interest  by  way  of  discount  on  subsoiptioiis 
prepaid,  agreeably  to  8  Vict.  c.  16,  a.  24),  out 
of  the  capital  autboriaed  to  be  raised  in  aueh 
bill,  either  by  means  of  calls,  or  of  any  power 
of  borrowing  contained  therein. 

4.  That  in  all  cases  of  application  to  parlia- 
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ment  hj  exiBtiog  railw&j  compuuea^  either  for 
powers  to  construct  branches  or  extensions,  or 
to  contribute  towards  the  expense  of  construct- 
ing other  lines  of  railways,  a  subscription  con- 
tract for  three-fourths  of  such  additional  capital 
as  may  be  required  for  these  purposes,  shall  be 
given  in,  beyond  the  capital  authorized  for  the 
existing  lines,  and  depofsit^  ifiball  be  duly  pud 
thereon. 

5.  That  a  dause  shall  be  inserted  in  every 
railway  bill  in  the  present  and  in  every  future 
session  of  parliament  prohibiting  any  railwav 
company  from  pajring,  out  of  the  capital  whicn 
they  have  been  suthorized  to  raise  for  the  pur- 
poses of  any  existing  act,  the  deposits. reqwifi^ 
by  the  standing  orders  to  be  iiduie  for  the  pur- 

res  of  any  application  to  parliament  for  a  bill 
the  construction  of  anotner  railway. 

6.  That  in  every  bill  of  the  present  session 
containing  powers  of  purchase,  sale,  lease,  or 
amalgamation,  a  clause  shall  be  inserted  pro- 
hibitmg  any  company  from  exercising  such 
powers  untU  they  shsdl  have  proved  to  the  sa- 
tisfaction of  the  railway  conmiissioners,  that 
they  have  paid  up  and  expended,  for  the  pur- 
poses authorizea  by  their  acts,  a  sum  equal  to 
one-half  of  the  capital  authorized  to  be  raised 
thereby. 

7'  That  in  future  sessions  of  parliament  no 
powers  of  purchase,  sale^  lease,  or  amalgama- 
tion, shall  oe  contained  in  any  act  for  the  con- 
struction of  a  railway. 

8.  That  in  fnture  sessions  of  parliament  no 
powers  of  purchase,  sale,  leafe,  or  amalgama- 
tion, shall  oe  given  to  any  railway  company  or 
companies,  uiSess  previous  to  their  application 
to  parliament  for  such  purpose  they  shall  have 
proved  to  the  satisfaction  of  the  railway  com- 
missioners, that  they  have  respectively  paid  up 
and  expended,  for  the  purposes  authorized  by 
their  act,  a  sum  equal  to  one-half  of  the  capitu 
authorized  to  be  rsdsed  thereby. 

9.  That  no  railway  company  sliaU  in  the 
present,  or  any  future  session  ot  parliament,  be 
authorized,  except  for  the  execution  of  its 
ordinal  line,  to  guarantee  interest  on  anj 
nbma  which  it  may  issue  for  creating  addi- 
tional capital,  or  to  guarantee  any  rent  or  divi- 
dend to  any  other  rulway  company,  until  such 
first-mentioned  company  shall  have  completed 
and  opened  for  traffic  its  original  line. 

10.  That  in  bills  in  the  present,  or  any  future 
eession  of  parliament,  for  the  amalgamation  of 
railway  companies,  the  amount  of  capital  created 
by  such  amalgamation  shall  in  no  case  exceed 
iae  sum  of  the  capitals  of  the  companies  so 
amslganiated. 

11.  That  in  bills  in  the  present,  or  any  future 
sesoon  of  parhament,  empowering  any  railway 
companv  to  purchase  any  other  railwav,  no  ad- 
dition nudl  be  authorized  to  be  made  to  the 
capital  of  the  purchasing  company,  beyond  the 
amount  of  the  capital  of  the  nulway  purchased ; 
and  in  caise  such  railway  shall  be  purchased  at 
a  premtiuii,  no  addition  on  account  of  such 
premium  ahall  be  made  to  the  capital  of  the 
purehasiiig  company. 

7thJpme,lS47. 


SELECTIONS  FROM  CORRESPON. 
DENCE. 

COUNTY   COURTS. 

Sir,— I  agree  with  those  who  are  of  opinion 
tiiat>ihe  provisions  of  the  New  County  CourU 
Bill,  if  not  made  to  exclude  the  legal  profession 
from  the  court  practice,  will  have  that  effect. 
Cheap  law  and  the  existence  of  a  respectable 
and  well-educated  class  of  practitioners  I  hold 
to  be  incompatible.  As  every  man  is  worthy 
of  his  hire,  not  excelling  the  legal  labourer, 
the  privilege  of  appearing  prodded  for  in  the 
Ad  seexw  to  me  air  of  httie  worth,  rather  a  dis- 
abling clause  than  a  boon.  However,  I  am  faf 
from  opposing  cheap  justice,  though  it  may  be 
inconsistent  with  professional  profit;  on  the 
contrary,  I  would  rather  that  the  profession 
were  excluded  altogether  than  that  such  an  in- 
jury should  be  inflicted  on  society. 

The  expense  of  administering  justice  has 
always  been  great,  principallv  from  the  diffi- 
culty which  exists  of  making  laws  that  may  be 
easily  understood.  The  costs  of  making  are 
small  in  comparison  to  those  incurred  in  ex- 
pounding laws. 

Amongst  others,  barristers'  fees,  those  for 
consultations,  arbitrations,  and  for  the  **  attend- 
ances and  advisings  thereon  '*  of  attorneys,  are 
no  trifling  auxiliaries  in  the  legal  sums  total. 
The  new  bill  proposes  (virtually,  if  not  openly,) 
to  abolish  these  fees,  and  with  them  the  neces- 
sity for  the  practitioner's  intervention.  This 
wiu  nearly  exclude  the  advocate,  for  few  of  the 
profession  are  known  to  work  without  pay,  and 
the  opinion  of  those  who  do  is  considered  of 
Uttle  worth.  The  uncertainty  of  the  law  to  a 
degree  wUl  always  remain,  as  long  at  least  as 
man's  imperfection  lasts— that  period  I  for  one 
decline  to  measure.  The  change  contemplated 
by  the  new  act  will  amount  to  this,  that  the 
present  practitioners  will  be  replaced  by  others. 
The  judges,  their  clerks  and  officers,  will 
alone  have  the  conduct  of  the  suit  from  the  en- 
tering of  plaints  to  their  hearing,  and  from  the 
service  of  process  to  its  execution.  I  have  long 
since  been  of  opinion  that  the  state  should  pro- 
vide judges  to  expound  and  officers  to  enforce 
the  law, 

A  Practitionbr. 


RBGISTRY  OF  DBBD8. 

Sir,— Your  "Constant  Reader**  is  surely  ra- 
ther erroneous  in  supposing  in  the  case  he  puts, 
"That  A*8  judgment  would  still  remain  a 
charge  on  the  premises  in  the  hands  of  T.,'* 
after  a  lapse  of  20  years  and  no  registry,  for 
though  at  the  time  B.  purchased  there  might 
have  oeen  a  charge  upon  the  estate,  still  1  «  2 
Vict,  enacts,  that  the  registry  shall  be  null  and 
void  after  five  years,  unless,**  &c.  At  the  ex- 
piration therefore  of  the  five  years,  and  no  re- 
gistry, the  estate  is  freed  from  the  incumbrance 
by  the  reaistry  aflecting  it,— any  notice  that 
B.  might  M  presumed  to  have  had  coming 
within  3  &  4  Vict,  c.  82,  s*  2.    The  construe- 

H  5 


tioa  your  corretpondeiit  oonteiids  for  would 
nuke  the  Registry  Act  Heelf  a  dead  letter. 

J.  W.  D. 


N»W  COUNTY   COURTS  ACT. 

Sir,— In  r«ifinwtio»  oC  tbe  douibtft  fix^wea- 
■ed  bj  yoa  as  to  ibe  workiiig  of  the  IC«« 
Comity  Courts  Act,  and  more  especially  as  to 
that  portion  of  it  which  takes  from  the  plaintiflf 
and  his  attorney  the  seirice  of  the  original 
summons,  whilst  it  subjects  him  to  material 
prdudice  if  a  personal  service  be  not  effected^ 
{wiicb  is  neither  compulsory  nor  advantageous 
taikebmU^ofamemrt)  IdomtoitetoaB 
iustMiitg  that  has  occurred  to  me  in  one  of  tlie 
metropolitan  courts. 

At  my  own  suit  I  brou^t  an  action  for 
bin  of  costs  against  a  person  who  inight  easily 
have  been  served  with  the  summons,  and,  to 
prevent  misadventure  in  the  service,  I  sent  a 
€lerk  twice  to  the  bailiff  with  particular  instruc 
tions  how  he  might  easily  meet  with  the  de 
fendant.  Instead  of  takio g  the  slightest  trouble 
about  the  matter,  the  bailiff  merely  knocked  at 
the  defendant's  door,  and  not  finding  him  at 
home,  at  once,  without  further  endeavour,  put 
a  copy  of  the  summons  into  a  servant's  hand. 
The  defendant  did  not  appear  on  the  summons, 
and  the  result  is,  that  I  shall  be  driven  to 
obtain  another  summons,  which  must  be  per- 
sonally served  before  I  can  get  a  warrant  of 
committal. 

Upon  my  complmnt  to  the  judge,  he  merely 
stated,  as  to  one  part  of  it,  that  the  officer  was 
not  paid  extra  for  each  semce,  and  therefore 
that  I  was  in  error  in  supposing  it  to  his  ad- 
vantage to  take  no  trouble  to  effect  personal 
service.  If,  however,  that  particular  ofiBcer 
whose  duty  it  is  to  serve  the  summons  be  not 
benefited,  the  fees  of  the  court  are  surely  en- 
hanced by  the  number  of  the  proceedings  ne- 
cessary to  be  taken. 

There  was  another  point,  however,  in  the 
case  to  show  the  injurious  operation  of  the 
statute  upon  suitors  and  upon  the  profession. 
I  attended  with  two  of  my  clerks  to  prove  the 
retainer ;  that  the  work  was  done ;  and  that  the 
charges  were  reasonable;  but  the  judge  would 
allow  me  only  5s.  for  one  witness,  (namely,  the 
one  who  proved  tbe  delivery  of  the  bill  to  the 
defendant,)  and  for  myself,  as  a  witness,  and 
for  my  clerk  who  attended  to  prove  the  work 
done  and  the  reasonableness  of  the  charges,  he 
would  allow  nothing,— stating  that  he  should 
have  been  satisfied  with  my  producing  my  own 
i^oks  containing  entries  of  the  attendances,  &c., 
and  that  it  was  unnecessary  for  me  to  have  had 
ike  second  witness.  A  novel  doctrine  certainly, 
tfnt  one's  own  books  are  to  prove  the  case 
irilhout  more ! 

The  debt  being  under  5/.,  of  course,  I  could 
not  get  costs  for  my  attendance  as  an  attorney. 

S.  H« 


instuit,  an  Sftidltt  in  wMoi  a  compliuittB  insde 
of  the^udge  of  the  new  County  Court  itSheffidd, 
penuitliBg  unyialificd  uetsous,  caffing  them- 

res  agents  and  collectors,  to  sppesr  fior 

lors  in  that  court.  I  can  assure  yon,  te 
such  practice  is  not  confined  to  the  comt  st 
SksfisULbai  that  in  several  of  the  Metropoli- 

iGsMi^OMitelks  pndiea  is  penutted  to 
a  great  extent,  and  paftJrnlsffiyMi^cflsrttf 
Clerkenwell,  where  any  person  stating  IsisHif 
to  be  an  agent  may  appear:  this  I  amprcpind 
to  prove  to  you>  and  enclose  my  card  ar  t 
guflwantee  of  my  assertion^ 

I  once  .undertook  a  case  in  that  eomt^  kt 
hsEM  «B8B^  ka  eaajjiiBction  widi  many  othcn  of 
my  proftswnnsl  brattnn^  eBa»inne  detenu- 
nsStennot  to  attend  any  oooft  mktn  As  wis 
of  the  advocates  are  occnfsed  by  a  motley  grasp 
of  agents,  debt  collectors,  hedge-hiwyen^tnd 
pot-house  pleaders,— a  detenmnation  wluch  ill 
the  respectable  portion  of  the  profession  nniet, 
in  duty  to  their  position,  come  to. 

I  can  only  add,  that  the  continual  hnwnfioB 
which  the  law  is  now  subjected  to,  tends  gTogr 
to  deprive  it  of  that  honourable  chaiacter^ 
it  ought  to  maintain,  and  I  can  only  wonder  ^ 
the  suptneness  of  the  profiessbn  m  sahnurang 
so  quietly  to  to  the  continued  impoolions 
upon  it. 
^  C.  F.  C. 


UNQUAUrinD 


PRAGTITIOMBBS    IN   COUNTy 
COURTS. 

SiB,^I  perceive  in  your  nunibsr  of  the  91od 


APPROACHING  CLOSE  OF  THE  SES- 
SION  AND  DISSOLUTION  OF  FAB. 
LIAMENT. 

It  is  confidentiy  stated  that  the  paxfiameal 
will  be  prorogued  about  the  16th  Jdy,  and  that 
a  dissolution  will  soon  Mow.  It  cannot  be 
expected,  therefore,  that  any  important  metfore 
can  now  be  completed. 

The  Debtor  and  Creditor  Bill  of  the  Lord 
ChanceUor  has  just  been  printed.  This  wd 
the  Bankruptcy  BiU,  with  that  of  Uw 
Brougham,  are,  of  course,  destined  to  sttid 
over  till  anothw  session.  These  aie  the  only 
bais  aflfecting  the  profession  in  di?  Uppw 
House.  The  Houae>f  Commons  Costs  Tax- 
ation BiU  is  tiie  most  importsnt  pntfessioDil 
prefect  in  the  Lower  House.  Itspi«iwt«*"f 
scarcely  expect  to  make  much  way  with  it^ 
session.  If  it  should  pass  the  Commons,  the 
Lords  can  scarcely  approve  it,  for  the  taxi«« 
ishmitedto  the  Honss^  OenmoDS  bssiBtfs, 
and  the  Lords  would,  of  course,  coo«fe 
whether,  if  a  taadng  hoaid  be  neccssarj  in  oas 
House,  there  ought  not  to  be  a  mm^  ^ 
eatabhshed  in  the  Lords;  but  it  islvtso  taM 
to  prepare  and  pass  through  both  Hoos* 
tncaaures  of  this  kind.  The  Bifl  (or  the  better 
administration  of  the  Poor  Laws  is  also  of  !?••* 
public  consequence,  and  will  pwbsWy  !••• 


mMh 
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CANDmATBS  FASSfiD  AT  THS  EXAMUJirATION. 
JSmster  Term,  1847. 


Names  of  Candidates, 

Aadnv»  VMkridc  • 
Asblej,  Wimam  Edward 
AttenboroQgli,  Winfidd . 
Badger,  Waher  Samuel . 
Barras,  Henry 
Bentley,  QeorKe  Wheeler 
Blake,  Richard  Henry  • 
Bojer,  Richard 


Bojie,  Charles 

Bmadl,  Edward 
OampheH,Jama 


C1«BT^  WiUiaiaGomiah 
Coatee,  Wallington 
Ooh,  6ea«e  ^hai 


Cooper,  John 

Cntkr,  John  Walford     . 

Damttm,  Uemy  Thomas 

Dodd,  Edward 

Dmiean,  WiUiam  Henry  Egel- 


Bdwardi»  George  HaDiley 

Evans,  William 
Fenwick,  John  Clerevanlx 

Gammon,  Charles  . 
Gant,  James  GreaTes  TeUey 
Goodioff,  Jonathan  Robert 
Gray,  Henry  Andrews    . 
Hall,  John  Elton    . 


Hare,  Evan    .... 
Hawkins,  Rich.  Berens  Brad- 
ford       .... 
Hemmant,  John 
Hill,  Thomas  Ames 
Hore,  Edward  Madge     . 

Jackson,  Howard  Wm.  Mans, 
field        ...        . 
Jarratt,  William  OOey    . 
Jeffirep,  Charles     . 
Joachim,  Bristow  . 
Jones,  John  Henry 
JnS,  George  Montagu    . 
LsBld),  Wfilam  Frederick 
Laldiam,  Cfaaries  . 
Lea,  John  WOdman  Thomas  • 
Lewis,  James  Price 
Loeas,  William  • 

xAiiiiv,  James         .        .       » 
Haraden,  Jose|di  Danid 

Hedfamd,  William,  jun.  . 

f,jun. 


Morris, 
Moss,  John 


Th  whom  ArHcledj  Assigned,  dfc, 

Edward  Chippindall  Milne,  Mancjiester 

John  Would  Lee,  Newca«tle.upon-Trent 

George  Bnmham,  Wellingborough 

Thomas  Badger,  Rotherbam. 

Ralph  Walters,  Newcastle-upon-Tyne 

John  Brook  Hyde,  Worcester 

John  Fayiie»  Milverton — George  Faulkner,  Bedford  Bow 

Hanry-John  Gauntlett,  16,  Furniyal's  Inn-^John  Ellis  Qowes, 

10,  King's  Bench  Walk 
John  Clarke  Chaplin,  Birmingham 
Henry  Ashley,  9»  Shoreditch ' 

Francis  Buttanan  Uoare,  66,  St.  James  Street,  Westminster 
John  Edward  Elworthy,  late  of  Devonpor^  now  of  Plymouth-^ 

Nicholas  Were,  Plymouth 
John  George  Smith  and  Francis  £dward  Smitfa^  Crediton 
Peter  Eaton  Coates,  Stanton  Court 
Rayner  Winterbotham,  Cheltenham— Tbomas  Edgeombe  Fkr- 

soo,  61,  Lincoln's  Inn  Held* 
Samuel  Cooper,  Henley-upon-lliames 
Thomas  Slaney,  Birmingham 
Alfred  Higginbottom,  Ashton-under-Lyne  —  Joseph  Ifiggia- 

bottom,  Ashton-under-Lyne 
Thomas  Morris,  Warwick 

Frederic  Onvry,  13,  Tokenhouse  Yard 

Greorge  Edwards,  Halifiuc— Samuel  Moores,  35,  Throgmorton 

Street 
John  FitcheCI  Marsh,  Warrington 
John  Fenwick,    Newcastle-upon-iyne  —  Hugh   Shield,   26, 

Queen  Street,  Cheapside 
Samuel  Lepsrd,  9>  Cloak  Lane 
Johnson  Atkinson  Busfield,  Bradford . 
James  Winter,  Norwich 
Robert  Gray,  7,  New  Inn 
James  Walhice  Richard  Hall,  Ross— George  Cooke,  Bristol; 

"-William  Wyke  Smith,  16,  Southampton  Street,  Blooms- 

bory 
Evan  Morris,  2,  Harcourt  Buildings,  Temple 

Thomas  Baverstock  Merriman,  Marlborough 
John  Peed,  Whittlesey 
Henry  Adolphus  Septimus  Payne,  Axbridge 
James  Hore,  6,  Lincoln's  Inn  Fields — Charles  Frederidc  Hore, 
6,  Lincoln's  Inn  Relds 

Anthony  Sbrapev  Greene,  Lewes 

Edmund  Daae  Conyers,  Great  Driffield 

Isaac  Gilbertoon,  Bala— Samuel  Edwardes,  Denbigh 

Edmund  Norton,  Lowestoft 

Charles  Henry  Smith,  13,  Duke  Street,  Manchester  Sjquare 

Francis  Smedley,  40,  Jermyn  Street 

Robert  Osborne,  Bristol 

Charies  Arthur  Latcham,  Bristol 

Edward  Richmond  Nicholas,  Wribbenhall 

Philip  Longmore,  Hertford 

Jonathan  Nickson,  Wem — Samuel  Walmsley,  Wem 

William  Lnmb,  jun.,  Whitehaven 

George  Ledger  Shaw,   late  of  Friday  Street  Cheapside -« 

Frederick  John  Reed,  Fridav  Street 
Longmore  and  Sworder,  Hertforo— Thompson  and  Debenluaa, 

Sailers'  Hill 
Charles  Bowen  Teece^  Shrewsbury 
William  Henry  Rosser,  2,  Dyers'  Buildings,  Holbom 


lis: 


CmUdatet  PuHd  at  tk§  JBtammitku  '^Mmifr.  Tam*r^^^ui^ifiiptU  Di^eH. 


Mott,  Henrr  •  • 
MuUiDffs,  Thomas  . 
Owen,  James  Charles 
Owen,  lliomas 
Payne,  John  .  '  • 
Phillips,  William  . 
Poole,  William  Thearsley 


Poole,  William  Tatchell  Henry 
Radcliffe,  Reginald 
Rawlins,  William  • 
Reynolds,  Henry  . 
Roscoe,  William  • 
Rowlands,  John  • 
Salmon,  John         • 

Sandford,  William  Mathews 


Selby,  Franeis  Thomas 
Shaen,  William 
Shafto,  John  Cuthbert 
Sheppard,  Francis  . 
Slater,  William 
Smith,  Charles  Joseph 
Smith,  Robert 
Stable,  William  Henry 
Stevens,  John  Robert 


Tarleton,  Francis  WiUington  • 

Ttoyter,  Robert  Wager    . 

Tennant,  Edmund  . 
Thturgood,  George  Frederick  . 

Tudor,  James         « 
Turner,  Alfred 
Turner,  Llewelyn    . 
Vaughan,  James  Henry 
Welstead,  Frederick 
Wetherfield,  George  Manley 
Whitfield,  James  Banning 
Wilkinson,  William 
Wright,  Thomas     , 


John  Howard  WUlfams,  16,  Bedford  Row 

Joseph.  Randolph  MuDings,  Cirencester 

John  Rowland,  late  of  Wrexham— John  James;  Wrexham 

Edward  Griffith  Powell,  Carnarvon  •. 

Eklirin  Eddison,  Leeds — ^George  Rawson,  Nottingham 

Julius  Partridge,  Birmingham 

Richard  Anthony  Poole,  Carnarvon — ^WilEamLowe,  H^Tanfield 
Court 

John  Slade,  Yeovil— John  Sherwood,  9,  Kmg's  Bench  Walk 

George  James  Duncan,  Liverpool 

James  Hodgson,  5,  Lincoln's  Inn  Fields 

Edward  Bower,  Birmingham. 

Thomas  Roscoe,  Nether  Knutsford 

John  Finchett  Maddock,  Chester. 

Thomas  Carr,  Newcastle*npon-Tyne — Mark  Lambert  Jobling, 
Newcastle-upon-Tyne 

Joseph  Sandford,  Winch  comb — Gregory  James  Sermon  Tom- 
kins,  Cheltenham — Edward  Washlioum,  Gloucester 

Ashley  Maples,  Spalding — ^William  Edwards,  Spalding 

William  Henr^  Ashurst,  137}  Cheapside 

John  Pexall  Ividtion,  Sunderlandt-John  Kidsof^  Snnderknd 

Alfred  Goddard,  28,  King  Street^  Cheapside 

James  Saunders,  Chorlton-upon-Medlock  and  Manchester 

Joseph  Hockley,  Guildford 

Samuel  William  Haynes,  Warwick 

Abraham  Bass,  Burton-upon-Trent 

Christopher  Stevens,  Havant — Henry  Walker,  5,  Southampton 
Street,  Bloomsbury — Thomas  Newman  Farquhar,  Syden- 
ham, and  65,  Moorgate  Street 

John  Willington  Tarleton,  Wednesbuiry — Richard  Heniy  Tarle- 
ton, Birmingham— Frederick  WiUiam  Wilson,  She£Md 

John  Sandell,  22,  Bread  Street,.  Cheapside— WiUiam  Strick- 
land Cookson,  6,  New  Square,  Lincoln's  Inn 

John  Gates,  Peterborough 

William  Thurgood,  Saffron  Walden— William  Watson  Older* 
shaw,  7*  Tokenhouse  Yard 

William  Boycot,  Kidderminster 

William  Henry  Turner,  8,  Mount  Place,  Whitechapel  Road 

Richard  Anthony  Poole,  Carnarvon 

Jonathan  Elliott  Gougb,  Hereford 

Julius  Gaborian  Shepherd,  Faversham 

John  Thrupp,  2,  Winchester  Buildings,  City 

Joseph  William  Allan,  1,  Frederick's  Place,  Old  Jewry 

George  Brumell,  Morpeth 

Armorer  Donkin,  Newcastlcupon-Tyne. 


ANALYTICAL  DIGEST  OF  CASES, 

RBPORTBD  IN  ALL  THK  COURTS. 

<Sotttt)t  of  lE^uits* 
PLEADINGS, 

[For  the  Decisions  on  the  Construction  of 
Wills,  see  p.  56,  ante ;  Law  of  Property  and 
Conveyancing,  p.  74,  ante;  Construction  of  Sta- 
tutes, p.  101,  amte  :  Principles  of  Equity,  p.  127, 
ante,"] 

ABATBMXNT, 

DismissaL — ^A  suit  having  become  defective, 
in  consequence  of  the  bankruptcy  of  a  co- 

Iilamtiff,  the  defendant  moved  to  dismiss  abso* 
ute :  Held,  that  the  court  on  such  a  motion, 


might  order  the  pUdnitiff  to  supply  the  defect 
within  a  limited  time,  or  in  default,  that  die 
bill  might  be  dismissed.  Ward  v.  Wttrd,  8 
Beav.  397. 

AMENDRD   BILL. 

1.  After  demurrer  allowed. — Where  the  de-> 
fendant  omitted  to  give  the  plaintiff  noUce  at 
the  proper  time  that  a  demurrer  to  the  bill  had 
been  filed,  and  the  plaintiff  irragularljrobtauied 
an  order  as  of  course  to  amend  his  bill,  on  or 
before  a  certain  day,  which  order  he  obtained 
after  12  days  from  the  filing  of  the  demurrer, 
but  witbin  12  davs  from  the  time  he  reoeived 
the  notice,  the  Vice-Chancellor  on  a  special 
motion,  (made  after  the  expiration  of  the  for** 
mer  order,)  restored  the  oill,  and  gave  the 
plaintiff  leave  to  amend ;  but  die  Lord  Chan* 
cellor,  on  appeal,' discharged  the  order.  Mai' 
thews  y.  CUckester,  5  Haie,  907. 


J»aV<fMl  Z)^«ft  ^Cbmi  ;CbHr<f  of  J^giiily, 


'  2.  lltflo^.^In  fl^oeiml  an  onkr  of  ooune  to 
amend  obtaiiied  at  the  BoUain  acauae  attached 
to  another  branch  of  die  court  cannot  be  die- 
charged,  except  for  irregularity,  or  by  the  Lord 
Chancellor.  But  qutare,  whether  the  order 
might  not  be  diMharged  at  the  RoIIb,  upon  an 
application  there,  founded  on  an  opinion  ez- 
preeeed  as  to  the  merits  of  the  case  by  the 
jud^  before  whom  the  cause  is.  Arnold  t. 
AnuM,  33  L.  O.  566. 

3.  Delay,  —  An  order  to  amend  obtained 
after  a  notice  of  a  motion  to  dismiss,  in  a  case 
where  there  had  been  threat  delay  in  f^etfing  in 
the  answer  of  one  of  the  defendants,  dischai^ged 
as  an  attempt  to  evade  the  orders  of  the  court 
though  wimin  the  strict  letter.  Foreman  v. 
Gray,  33  L.  O.  586. 

4.  Order  of  course,  —  An  order  to  amend 
which  the  plaintiff  is  entitled  to  obtain  as  of 
course,  is  considered  as  an  order  of  course, 
though  made  on  a  special  motion ;  and  a  se* 
cond  order  to  amend  obtained  as  of  course 
after  the  making  of  such  an  order  is  irregular. 

The  Master  of  the  Rolls  will  not  order 
amendments  made  under  an  irregulir  order  to 
amend,  to  be  taken  off  the  file,  if  the  cause  is 
not  at  the  Rolls.    Edye  y.  Duke,  34  L.  O.  11. 

5.  Delay, — Cm^.— One  order  to  amend  may 
be  obtained  as  of  course,  so  long  as  the  answer 
of  any  defendant  to  the  bill  remains  outstand- 
ing, notwithstanding  the  service  of  a  notice  to 
dismiss,  and  great  delay  in  getting  in  the  an- 
swer of  that  defendant.  Therefore,  a  motion 
to  discharge  such  an  order  for  irregularity  was 
Tensed,  bai  without  costs.  Freeman  v.  Gray, 
33  L.  O.  452. 

ANSWKR. 

1.  Plea, '•^Purchase  for  valuable  considera' 
turn. — BiU  of  exchange. — If  a  bill,  after  stating 
the  circumstances  on  which  the  plaintiff's  equity 
is  founded,  charges  that  the  defendant,  before  his 
title  to  the  subject  in  dispute  accrued,  had  notice 
of  the  several  circumstances  therein  stated,  an 
answer  denying  that  charge  in  the  same  general 
terms  is  sufficient,  notwithstanding  it  is  filed  to 
support  a  plea  of  purchase  for  valuable  con- 
sideration.    Gordon  y.  Shaw,  14  Sim.  393. 

2.  Delay,  —  Order  43  of  May,  1845.— The 
order  43  of  May,  1845,  which  directs  that  com- 
missioners to  take  answers  are  to  be  made  re- 
turnable without  delay,  does  not  preclude  the 
answer  from  being  ^d,  although  delay  may 
in  foct  have  occurred.  Hughes  y,  Wimams,  5 
Hare,  211. 

3«  Correction  of, — Mode  of  altering  and  cor- 
recting the  title  of  an  answer,  which  purports 
to  be  the  answer  of  several  defendants,  where 
such  answer  has  been  sworn  by  some  of  such 
defendants,  but  the  others  refuse  to  join  in  it. 
7%atdier  v.  Lambert,  5  Hare,  228. 

And  see  Trustees  ;  Bankrupt, 

BANKRUPT. 

Assignees,  —  Supplemental  bill. — Answer,  — 
When  a  defendant  becomes  bankrupt  before  he 
has  answered  the  bill,  and  a  supplemental  bill 
is  filed  by  the  plaintiff  against  the  assignees  of 
the  bankmpt  defendant^  stating  the  bankruptcy. 
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it  is  not  proper  for  the  plairi|K  after  filing  such 
supplemental  bill,  to  issue  process  to  compel 
the  bankrupt  himself  to  answer  the  original  bill. 
It  is  the  same  when  both  the  plaintiff  and  4«<* 
fendant  become  bankrupt  before  the  defendant 
has  answered  the  bill,  and  the  supplemental 
bill  is  filed  by  .'the  assignees  of  the  plaintiff 
against  the  assignees  of  the  defendant.  The 
clerk  of  record  and  writs  willi  in  such  cases^ 
give  the  usual  certificate  for  setting  down  the 
cause,  without  any  answer  from  the  bankrupt 
being  on  the  file,  Robertson  v,  Southgate,  5 
Hare,  223. 

CHARITY. 

Form  </ ^^  to  take  accounts  and  settle  a 
scheme, — The  proper  form  of  suit  to  administer 
the  funds  of  a  charity  is  the  information  of  the 
Attorney-General,  but  the  trustees  may  file  a 
bill  agamst  the  Attorney- General  to  have  the 
accounts  of  the  charity  taken,  and  to  be  per- 
sonally discharged  from  liability  in  respect 
thereof,  submitting  to  such  account  as  the  At- 
torney-General would  be  entitled  to  ask  against 
them  in  an  information ;  and  in  the  same  suit, 
if  the  Attorney-General  desires  it,  the  court 
will  direct  a  reference  for  a  scheme.  The  Go^ 
vemors  of  Christ's  Hospital  v.  TAe  Attorney- 
General,  5  Hare,  257. 

crbditor's  suit. 

1.  Supplemental  bilL --Alter  decree  in  a  cre- 
ditor's suit,  the  plaintiff  died,  leaving  no  per- 
sonal representative.  The  decree  was  ordered  to 
be  prosecuted,  on  the  petition  of  another  credi- 
tor, without  a  bill  of  revivor.  Brown  v.  Lake, 
2  Coll.  620. 

2.  Proof  of  debt. — In  order  to  found  a  decree 
in  a  creditor's  suit  affecting  real  estate  it  is 
essential  that  the  plaintiff's  debt  should  be 
proved  by  interrogatories  before  the  examiner. 
Vernon  v.  Rudd,  33  L.  O.  405, 

CROSS  BILL. 

1.  Security  for  costs.^ Plaintiff  out  of  juriS" 
diction, — The  plaintiff  in  a  cross  suit,  (impeach- 
ing an  instrument  which  the  original  suit  seeks 
to  enforce,)  although  residing  out  of  the  jurist 
diction,  is  not  bound  as  against  the  plaintiff  in 
the  original  suit,  to  give  security  for  costs, 
Vincent  v.  Hunter,  5  Hare,  320, 

2.  Reference  to  the  Master,  under  the  122nd 
Order  of  May,  1845,  to  distinguish  the  parts  of 
a  cross  bill  which  were  of  unnecessary  length, 
and  to  ascertain  the  costs  thereby  occasioned. 
Woods  V.  Woods,  5  Hare,  229. 

DEMURRER. 

1.  Specific  performance, — Railway  scrip  cer^^ 
tificates, — Demurrer  to  a  biU  against  the  pro- 
visional committee  of  a  projected  railway  com** 
pany  for  the  specific  performance  of  an  agree* 
ment  to  deliver  to  the  plaintiff  a  certain  number 
of  scrip  certificates,  allowed;  there  being  no 
allegation  in  the  bill  that  the  defendants  had  in 
their  possession  any  scrip  to  deliver,  but  state* 
ments  from  which  the  contrary  might  rather  be 
inferred. 

QHtfre,  whether  such  an  agreement  is  a  sub- 
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jed  for  spedfie  performance.  CeiwHAtM  r. 
Ckichmter,  %  PhOL  37. 

S  ▼endorse  bill  for  specific  perfonnance  of  a 
contract  to  purchase  snares  in  mines,  insisdng 
that  the  pUuntiff  nras  not  bound  to  gire  other 
eridence  of  his  title  to  the  shares  than  attested 
extracts  from  the  cost-book  or  registers  of  the 
mines,  and  that  the  defendant  had  refused  to 
accept  anch  evidence,  but  not  alleging  thai  the 
plamtiffwasxraable  to  gire  other  evidence  of 
ins  title,  the  defendant  demurred.  Held,  that 
as  the  plaintiff  was  not  precluded  from  giving 
other  evidence  of  bis  title,  if  necessary,  the  de- 
murrer must  be  overruled.  Curling  v.  Flight, 
5  Hare,  244. 

And  see  Amemded  Bill ;  Parties,  1,  6  ,•  Fri- 
vileged  conuntmieation. 

DISMISSAL. 

1.  When,  after  notice  to  dismiss,  the  plaintiff 
files  a  replication  before  the  hearing  of  the 
motion,  toe  only  order  made  is,  that  the  plain- 
tiff do  pay  the  costs  of  the  motion ;  and  the 
practice  is  not  altered  by  the  General  Orders  of 
1845.     Carry  v.  Curlewis,  8  Beav.  606. 

2.  Brfore  the  hearing.  — Costs. —  Order,  on 
tbe  application  of  (he  plaintiff,  to  dismiss  his 
bill,  with  costs,  against  disclaiming  defendants, 
without  prejudice  to  any  question  how  the  costs 
should  ultimately  be  borne.  Baily  v.  Lambert, 
5  Hare,  178. 

3.  Beplicatio^, — Costs, — Notice  of  motion 
by  one  of  two  defendants  to  dismiss  the  biU  for 
want  of  prosecution.  The  plaintiff  thereupon 
filed  a  replication  to  the  answer  of  that  defend- 
ant The  other  defendant  had  not  appeared. 
On  the  motion  being  made,  the  plaintiff  under- 
took to  dismiss  the  bill  ag^nst  the  other  de- 
fendant, whereupon  the  court  refused  the 
motion,  but  ordered  the  costs  to  be  paid  by  the 
plaintiff.    Heanley  v.  Abraham,  5  Hare,  214. 

And  see  Abatement, 

LIMITATIONS,  8TATUTB  OP. 

Plea  of  the  Statute  of  Limitations  to  a  bill  of 
discovery  in  aid  of  an  action  of  ejectment. 
Seott  V.  Broadwood,  2  Coll.  447. 

And  see  Mortgage, 


that  by  the  jadgmentof  AecoTMertliedBfeDd- 
aBt  is  ontkired,  it  not  «ntil  eatendon  the  raD, 
a  sufficient  record  of  the  oathnrry. 

An  informatioa  iMmded  on  tbs  defeadnnt's 
oatkwry  stated,  that  Ae  defendant  did  not 
appear  on  the  last  prodamatioB,  vbenbyks 
'^  became  and  was  outlawed,  and  that  the  dieriff 
so  retomed  the  ewigemt  accordingly,"  and  that 
the  judgment  was  entered  and  regialered.  ITie 
defendant  pleaded  nul  tid  record  \n  this  form : 
— ^thal  no  judgment  of  ootlawry  had  been  en* 
tered  or  registered,  and  that  dwre  was  no 
record  of  tlie  outlawry,  leaving  uncovered  the 
allegation  of  die  return  of  the  writ  ceftifying 
the  judgment  of  outlawry.  HeU  that  die  plea 
was  good  in  form.  Attormej^Qemer^  t. 
Richards,  8  Beav.  380. 


XI8JOINDBR* 

See  Parties,  2. 

MOKTGAGB. 

IMeaytioa^-^ta^alf  qf  LM/alMMU.---A  bill 
to  redeem  a  mortgage  made  25  years  belors, 
stated  that  the  mortgagee  entered  into  posses- 
aion  of  the  estate  shortly  after  the  date  and 
aaacution  of  the  mortgage  daed^  and  had  been 


tposaessum 
HM,   thai 


that   the   oocnt   coold    not 
feom  that  statement  tfat  the  mortgagee  entered 
within  the  first  five  yeara  after  the  &tB  of  the 
deed.    Baher  v.  WsUom,  14  Sim.  AM. 
And  see  Parties,  3. 

OUTLAWRY. 

Nul  tiel  record,— Exigent.— Entry  on  record. 
—The  sheriff's  return  upon  the  wrk  of  exigent 


PARTIES. 

1.  Demarrer.— On  a  deranrrer  to  a  biU  seek- 
ing payment  of  a  legacv  out  of  assets  come  to 
tiie  naads  of  the  dtfenoan^  who  was  the  bos- 
band  of  the  sole  execntiiar,  deceased:  Held, 
that  aii  allegation  that  all  die  testator's  debts 
and  the  otW  legacies  bequeathed  by  his  will 
had  been  paid,  and  there  were  assets  ultra  in 
the  hands  of  the  defendant  to  satisfy  the  plain- 
tififs  demand,  was  not  sufficient  to  dispense 
with  the  presence  of  a  personal  representative 
of  the  testator :  the  allegation  being  oneiHiich, 
even  if  admitted  by  the  defendant  the  court 
would  not  take  his  word  for. 

The  absence  of  a  necesnry  party  to  any  part 
of  the  relief  prayed  by  a  bill,  though  the  prayer 
be  in  the  utemative,  is  a  good  ol^ectum  on 
demurrer. 

An  allegation  that  the  defendant,  being  the 

Serson  entitled  to  take  out  representation  to  a 
eceased  party,  refuses  to  apply  for  it,  and  im- 
pedes the  plamtiff  in  procuring  a  grant  of  it  to 
anv  other  person,  is  not  a  sufficient  answer  to 
a  aemurrer  founded  on  the  absence  of  sneh  re- 
presentative ;  but  seeus  if  the  bill  allures  that 
the  ^nt  of  representation  is  actually  in  litiga- 
tion m  the  ecclesiastical  court.  Penny  v.  Watts, 
2  PhiU.  149. 

2.  Principal  and  agent, — Misfotnder.-^BUU 
for  an  account,  by  a  principal  against  his  agent 
and  a  person  employed  by  the  latter  as  Ids  sob- 
agent,  dismissed  as  against  both,  notwittetaod- 
ing  the  sub-agent  had  had  the  entire  manage- 
ment  of  the  principal's  affairs,  and  had  com- 
municated with  him  directiy  on  the  subject  of 
them.     Lockwood  v.  Abdy,  14  Bim,  437. 

3.  Power  qf  sale, — Right  qf  admmistratrist  to 
mortgage, — An  eqtdtable  mortgagee  ^ving 
taken  from  the  administratrix  of  the  mortgagor 
a  legal  mortgage,  contttning  a  power  of  aale, 
and  naving  filed  his  biQ  to  enforce  spedfie  per- 
formance of  a  contract  for  sale  under  tiie 
power,  the  court  declined  to  entertsin  the  sirit, 
m  the  absence  of  the  administratrix  and  the 
parties  beneficially  iatetested  under  the  mort- 
gagor.   Sanders  v.  Bichards,  2  Coll.  568. 

4.  BiB  qf  exchange.— TIm  acceptor  of  abifl 
of  exchange,  who  had  by  Che  nands  of  tho 
draarer  as  his  agent  paid  the  amount  of  the  biU 
after  it  became  due  to  an  indorsee  for  value. 


I  Cowrt$  qf  Bpdly. 
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without  procuiinff  it  to  be  ddhrered  up^  filed 
fa»  bin  against  such  indorsee  for  TaliM*  and  a 
sobsequeia  indorsee,  chargiiifir  that  the  indorsee 
to  vfaom  the  payment  £ul  been  made,  had 
afterwards  indorsed  the  bill  to  the  other  de- 
fendant^  vithooi  consideration,  in  ordw  to 
recover  the  money  from  the  plaintiff  a  second 
time,  and  praying  that  an  action  commenced 
against  him  to  the  amount  might  be  restrained, 
and  the  biU  delivered  up  to  be  canceled.  De- 
murrer, for  want  of  the  drawer  as  a  paity  to 
Iktt  suit,  ovemiled.  £arU  y.  Hok,  S  Hare, 
180: 


vettetf  IB  IbeiiriMient:   Kemp  v.  Prjor, 
7  Vee.  tSr  ;  F^Mil^  T.  NittA,  5  Sim.  405. 

5.  Where  one  of  two  execotosn  peeves  - 
will,  power  being  reserved  to  the  other  to  tame 
in  and  prove,  the  probate  on  the  death  «l 
Ike  executor  enurea  to  the  other,  and  it  is  not 
necessary  therefore  in  a  suit  for  the  adminis- 
tration of  the  testator's  estate  to  bring  before 
the  court  any  other  personal  representative  than 
tiie  surviving  executor.  Howard  v.  Oash,  32 
L.0.396. 

6.  Demurrer. — ^A  demurrer  for  want  of  parties 
cannot  be  sustained,  because  the  bill  asks  some 
rcBef,  which  could  not  be  given  in  their  absence, 
if  there  is  relief  asked  which  could  be  given  on 
the  record  constituted  as  it  is.  Lewis  v.  Cooper, 
33  L.  O.  45. 

And  see  Parinerek^. 

7.  Jomt-Mock  compoiitef.  — A  bill  by  one 
member  of  a  ioint>stock  company,  on  behalf  of 
himself  and  the  other  shar^olders,  seeking  to 
protect  a  common  fund  belonj^tnff  to  the  com- 
pany, but  not  praying  for  a  diss(3ution,  is  not 
demurrable  for  want  of  parties,  because  all  the 
other  shareholders  are  not  before  the  court. 
Cooper  V.  WM,  33  L.  0. 376. 

PABTNKRSHIP. 

Porfiet.--When  a  pkintiff  by  his  will  prays 
the  dissolution  and  winding  up  of  a  company, 
he  cannot  sue  on  behalf,  Sec.  All  the  partners 
must  be  made  parties.  Harvey  v.  BuniQUL  8 
Bcnv.  343. 

PAUPER. 

A  married  wcnnan  may  sue  in  formd  pauperis. 
SaMe^  bat  the  pauper  order  cannot  be  ob- 
tained as  of  course.  CouUtmg  v.  ComUtimg, 
8  Bcav.  463. 


Cssa  cited  in  die  judgiMnt: 
6Besv.399/ 

PLSA. 


Dowden  v.  Hook, 


If  m  biU  seeks  relief  as  to  more  than  one  sub- 
ject, the  defendant  may  put  in  a  plea  as  to  each 
evMeet. 

If  sn  averment  in  a  plea  is  inconsistent  with 
the  matter  pleaded,  the  plea  is  bad. 

A  pka  is  bad,  if  it  raises,  by  averment,  an 
nsnenotraiaedbythebiU.  BmmottY.MUeheU, 
14  Sim.  432. 

PRIVILEGED   COMMUNICATION. 

Demurrer  by  wit^ss.—To  support  a  demur- 
rer to  interrogatories  asking  a  witness  to  pro- 
duce certain  Tetters  and  documents,  it  is  not 


to  aDM  9B»erally  that  they  were  re- 
ceived in  a  confidantial  capadtf ;  eoough  must 
be  stated  in  the  demurra:  to  slww  ttk  they 
were  confidential.  Walsh  v.  Trwmum,  34 
L.  0.62. 

PRO   CONFE8SO. 

Practice  as  to  taking  bills  pro  cot^esso.  The 
"  order"  referred  to  in  the  81  st General  Order 
of  May,  1845,  is  not  the  "  decree,"  that  the 
bill  be  taken  oro  co^fesso,  but  the  "  preliminaiT 
order,"  that  the  clerk  of  records  do  attend  witb 
the  record. 

The  object  of  the  81st  Order  of  May,  1845, 
was  to  assimilate  the  practice  where  there  is 
one  defendant  to  that  when  there  are  sevend. 
Browm  v.  Home,  8  Beav.  607* 

PUBLICATION,   PASSING. 

Mi  of  a  foreign  coiir/.^This  court  will  order 
pnblirarion  in  a  suit  to  perpetuate  testimony  to 
pass  in  md  of  a  similar  suit  in  the  court  of  Ire- 
land.   Iforrir  t«  Morris,  33  L.  O.  476. 

REDEMPTION. 

See  Mortgage, 

RE-HEARING. 

The  court  will  not,  after  the  lapse  of  five  or 
six  yeara  rehear  an  appeal  upon  the  grounds  of 
irregularity  in  the  Master's  proceedings  in  ex- 
punging scandal  without  reporting  it.  Oldfisld 
v.  Cobbett,  33  L.  O.  281. 

REPLICATION. 

See  Dismissal,  3. 

REVIVOR. 

Remainder-man, — An  order  to  revive  against 
the  peraonal  representatives  of  a  defendant,  in 
a  suit  whereby  it  is  sought  to  affect  a  right 
which  has  descended  to  such  representative  in 
the  character  of  remainder-man,  will  have  no 
effect  in  respect  to  so  much  of  the  suit  as  seeks 
to  affect  such  right.  Hilton  v.  Lord  GranviOe, 
33  L.  O.  500. 

SERVICE  OF  COPY  BILL. 

1.  Where  a  suit  relates  to  a  wife's  separate 
estate,  she,  as  well  as  her  husband,  must  be 
served  witii  a  copy  bill.  (24th  Ord.  of  Aug. 
1841.)     Salmon  v.  Greeii,  8  Beav.  457. 

2.  Creditors  nmder  trust-deed, --BUI  by  a 
debtor,  who  had  conveyed  property  to  a  trustee 
for  the  benefit  of  his  creditora,  to  have  the 
trusts  of  the  deed  adamustered  bv  the  oourL 
chancing  that  one  of  the  creditors  had  forfeited 
his  debt  by  a  breach  of  his  covenant  not  to  sue 
or  molest  the  debtor.  Held,  that  the  creditors* 
parties  to  the  deed,  other  than  the  trustee  and 
the  creditor  charged  with  iht  breach  of  cove« 
nant,  were  sufliciently  made  paities  by  beinc 
served  with  cofries  of  the  bill  under  the  23ra 
Order  of  August,  1841.  DaaeomJk  v.  Lny, 
5  Hare*  232. 

tPBdf  XC  PBRyOBMANnS. 

ciee  MJemurrer* 

EUPPLAMBNTAL  BILI.. 

2Zrd  Order  of  August,  1841.~Coune  of  pro- 
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ceediog  where  a  defen^ant^  «eiye4  wi4^  a .  copy 
of  the  bill  under  the  23id  Order  of  August, 
1841,  dies  before  a|»p«iraace.     Ediugton  v. 
BtMkam,  2  Coll.  619. 
^obBankn^tJ  Creditor's  suit, 

TRUSTS  B8. 

Separate  answers, — Costs. — On  the  dismiseal 
of  a  bill  with  costs,  the  court  referred  it  to  the 
Master  to  inquire  whether  it  was  necessary  or 
proper  that  several  defendants,  consisting  of 
trustees  and  their  cestui  aue  trusts,  appearing 
by  the  same  solicitor,  ana  having  no  conflicting 
interests,  should  file  two  separate  answers  to 
the  bill.     Woods  v.  Ji'oods,  5  Hare,  229. 

.  Cases  cited  io  the  jodgrment :  Van  Sandau  r. 
Moore,  1  lluaa,  441  ;  WaUh  v.  Dilloo,  note  to 
Keades  r.  Sparkes,  1  Moll.  13 


RECENT    DECISIONS  IN   THE  SUPE- 
RIOR COURTS.  . 

RBPOaTKD  BY  BARRISTERS  OV  THE  SKVBRA 
COURTS. 

Harts  etiancrllor. 
Parker  v.  Peet,    April  30,  1847. 

ADMISSION  OP  dependant's  STATE  OP 
FACTS  AFTER  PUBLICATION  OF  DBPO< 
SITIONS   ON   THE   PLAINTIFP's. 

A  defendant  who,  under  special  circumstances, 
has  not  been  required  hy  the  Master  to  put 
in  a  counter-statement  to  the  phUnt^'s 
state  of  facts,  may  be  allowed  after  publi- 
cation of  the  depositions  on  the  latter,  to 
bring  in  such  counter-statement  and  ex- 
amine witnesses  for  the  purpose  of  support- 
ing it,  but  not  for  the  purpose  qf  disj^roving 
or  contradicting  the  facts  in  the  plaintiff*  s 
statement. 

After  publication  had  passed  in  a  suit  in- 
stituted affainst  the  representatives  of  certain 
executors  for  the  recovery  of  the  testator's  un- 
ftdministered  assets,  amounting  to  a  small  sum, 
a  decree  had  been  made  directing  a  special  in- 
quirv. 

The  Master  ordered  the  plaintiff  to  bring  in 
S  state  of  facts,  the  depositions  on  which  were 
subsequentljr  publishea  by  order.  The  plain- 
tiff had  {previously  called  upon  the  defendants 
to  carry  in  a  counter-statement,  which  they  de 
clined  to  do,  and  the  Master  under  the  circum- 
stances of  the  case,  and  because  such  counter- 
statement  would  occasion  unnecessary  expense 
if  the  plaintiff  should  fail  in  his  evidence,  re- 
fused to  make  any  order  in  respect  thereof. 
The  plaintiff's  state  of  facts  havmg  been  es- 
tablished by  witnesses  contrary  to  £e  expecta- 
tion of  the  defendants,  the  latter,  under  the  im- 
pression that  they  had  a  good  defence,  after- 
wards carried  in  a  state  of  facts,  and  obtained 
from  Vice-Chancellor  Knight  Bruce,  on  the  27th 
of  March  last,  an  order,  that  they  might  be  at 
liberty  to  examine  witnesses,  for  the  purpose 
of  proving  the  facts  alleged  in  their  state  of 
fitcts,  but  not  for  the  purpose  of  disproving  or 


contradicting  any  facts  atteg^d  in  the  plaintiff's 
state  of  facts,  and  that  they  might  be  at  Uberty 
to  sue  out  a  commission  ror  that  puipose. 

Mr.  Cooper,  on  behalf  of  the  plainoff,  moved, 
that  this  order  might  be  discharged,  and  that 
defendants  might  be  ordered  to  pay  the  costs 
of  the  motion  before  his  Honour ;  and  he  sub- 
mitted that  it  was  not  usual  to  allow  parties  to 
go  into  evidence  after  publication  haa  passed, 
except  upon  the  grounds  of  surprise  or  special 
circumstances,  neither  of  whicn  occurred  in 
the  present  instance  to  authorize  the  above 
order.  The  evidence  now  sought  to  be  obtained 
might  be  destructive  of  the  plaintiff's  case. 

The  Lord  Chancellor,  That  might  be,  and 
yet  the  plsdntiff 's  witnesses  might  not  be  con- 
tradicted -^  {<9c  instance,  the  plaintiff  inig[bt 
prove  that  a  debt  had  been  contracted  with  him 
by  the  defendant,  but  it  would  be  very  hard 
not  to  allow  the  latter  to  prove  a  release  frortk 
it. 

.  Mr.  Cooper  referred  to  Lord  Talbot's  order, 
in  Smith  v.  Turner,  3  P.  Wms.  p.  413,  and 
cited  milan  v.  fVillan,  19  Ves.  689;  Green- 
wood V.  Parsons,  2  Sim.  229 ;  fVinpenny  v. 
Courtney,  5  Sim.  554. 

Mr.  Daniel  followed  on  the  same  side,  and 
quoted  the  case  of  Lord  Nelson  v.  Lord  Brid- 
port,  6  Beav.  295,  as  strongly  iQustrative  of  the 
principle  upon  which  the  court  acts,  in  respect 
of  sucn  admissions  as  that  now  sought. 

Mr.  Lowndes  And  Mr.  Wright,  contri^  aligned 
that  there  was  no  unbending  rule  which  pre- 
vented the  making  of  the  order  now  appealed 
against.  WUUan  v:  Wtllan,  Buprk,  showed  that 
it  is  a  matter  for  the  discretion  of  the  judge. 
ILord  Chancellor,  But  it  is  a  discretion  re- 
gulated by  the  practice  of  the  court.]  Under 
the  circumstances  the  Master  had  acted  judi* 
ciously  in  not  allowing  the  defendants  to  pat 
in  a  counter-statement  until  it  was  ascertained 
that  the  plaintiff  could  prove  his  state  of  facte, 
and  the  order  expressly  provided  that  they 
should  not  attempt  to  disprove  or  contradict 
the  facts  which  he  had  alleged. 

Mr.  Cooper  replied. 

The  Lord  Chancellor,  If  it  were  not  for  the 
special  circumstances  of  the  case,  I  should  not 
have  had  the  slightest  hesitation  in  decidinc 
that  this  order  was  contrary  to  the  practice,  and 
what  ought  to  be  the  practice,  of  this  court; 
and  although  this  oraer  is  verv  carefully 
guarded  to  prevent  any  advantage  oeing  taken 
of  the  pubhshed  evidence,  ye(  this  would  not 
induce  me  to  sanction  an  order  which  is  con* 
trary  to  the  practice,  and  which  I  consider  the 
wholesome  practice,  of  the  court.  Under  the 
circumstances,  I  think  it  would  be  extremelj 
hard  not  to  allow  the  defendants  to  go  into  evi- 
dence in  support  of  their  state  of  facts  under 
the  restrictions  mentioned.  I  think  that  the 
order  of  the  Vice-Chancellor  is  right,  and  con- 
sequently this  motion  must  be  dismissed  with 
costs. 


A^MTfor  OamU  s  MMI.~?io»>CMMMIo#v 


lit 


Unlit  COBtf. 
Howard  v.  Vrince. .  May  1,  1847, 

STAMP.— PROBATS  DUTY, — ^ACCOUNT. 

The  executor  cannot  sue  in  equity  for  a  sum 
alleged  to  be  due  to  his  testator's  estate,  al- 
though  dependent  t^on  the  result  of  an  ac- 
count, without  obtaming  a  proper  stamp. 

fThether  the  stamp  nnust  cover  the  amount 
specijlealfy  claimed,  is  left  to  the  decision 
of  the  commissioners. 

This  was  a  suit  by  the  executor  of  Lady 
Bolton,'  who  claimed  a  large  sum  as  due  to  her 
estate.  The  frame  of  the  answer  made  it  ne- 
cessary that  the  probate  of  her  will  should  be 
produced  at  the  nearing,  but  the  probate  was 
insufficient  to  coyer  the  sum  claimed.  The 
daim  involved  the  taking  accounts. 

Mr.  Kindersley  and  Mr.  Qoldsmid  now  asked 
that  the  will  should  be  admitted  in  evidence 
without  requiring  any  additional  stamp,  until 
it  should  be  ascertained  by  the  result  of  the 
account  before  the  Master,  whether  any  and 
what  sum  was  due.  It  was  true,  that  m  the 
case  of  a  suit  at  law  the  courts  required  a  pro- 
bate sufficient  to  cover  the  amount  claimed, 
which,  however,  the  stamp  office  were  in  the 
habit  of  affixing  in  such  cases,  upon  security 
being  given  for  the  payment  of  the  duty,  in  the 
event  of  a  successful  issue  to  the  cause.  But 
they  contended,  that  a  daim  in  equity  depending 
upon  the  result  of  an  account  stood  in  a  differ- 
ent position,  inasmuch  as  until  the  account  was 
taken  the  amount  to  be  claimed  could  not  be 
ascertained,  and  great  inconvenience  might  re- 
sult from  requiring  a  stamp  to  the  full  amoimt. 

Mr.  Turner  and  Mr.  lAoyd  were  on  the  other 
side;but 

Lord  Langdaie,  without  calling  upon  them, 
said,  that  although  he  fully  concurred  in  the 
observations  which  had  been  made  as  to  the 
inconvenience  which  might  be  produced  in  the 
case  of  claims  dependant  upon  the  result  of  an 
account  from  requiring  a  stamp  in  respect  of  the 
amount  claimed  by  an  executor,  and  should  be 
glad  if  his  decision  should  be  reversed,  yet  he 
thought  the  practice  at  law  must  be  followed, 
and  the  prooer  stamp  must  be  obtained. 

Mr.  Kindersley  inquired  whether  the  stamp 
must  be  for  the  full  amount  claimed ;  but  his 
lordship  said,  he  must  leave  that  question  to 
the  commissioners. 

WaUs  V.  Symes.    May  7, 1847. 

AHBMDMBNT   OP   BILL. — CLBBICAL   BBROR. 

A  fritt  cannot  he  amended  by  altering  the 
name  of  a  plaintiff  under  an  order  which 
does  not  specify  l^^  aUeration  to  be  made. 

Im  this  case  Mr.  Shapter  applied  to  the  court 
to  direct,  that  under  a  common  order  to  amend, 
the  Inll  might  be  amended  by  altering  the 
christian  name  of  the  plaintiff,  in  which  a  cleri- 
cal error  had  been  made. 

Lord  Langdaie  refused  the  application,  ob- 
serring,  that  if  it  was  intended  to  make  such  an 


alteration  under  an  order  to  amend,  tiie  otder 
ouffht  to  state  the  circumstance, 

Mr.  Shapter  then  asked  that  the  order  whicli 
he  had  obtained  might  be  dischaiiged,  and  a 
new  order  nuide  in  ue  form  suggested  by  hit; 
lordship;  but 

Lord  Langdaie  said,  he  could  not  make  a 
binding  order  to  that  effect  in  the  absenee  of 
the  other  parties,  except  upon  notice ;  thouffh' 
he  ultimately  made  the  order  subject  to  too 
risk  of  any  application  being  made  to  set  it 
aside. 


fBUt'€b9nuHot  ot  (fnglattlr. 
Pascall  V.  Soott,    April  22, 1847* 

COMPBTBNCY  OP  'WITNB88. 

Where  a  person  during  the  time  he  held  the 
ojfice  of  guardian  of  a  parish,  had  joined  m 
prosecuting  a  suit  against  another  guardian, 
and  in  appropriating  the  parish  money  to* 
wards  the  expenses  qf  the  suit,  and  had  of* 
terwards  ceased  to  be  a  guardian ;  Held, 
that  under  the  circumstances  he  had  not 
such  an  interest  in  the  suit  as  to  prevent 
him  from  being  examined  as  a  witness  be* 
fore  the  Master,  on  beha^of  the  plaintiffs. 

This  was  a  motion  by  the  plaintiffs  in  the 
suit,  to  obtain  from  the  court  a  direction,  that 
the  Master  in  the  prosecution  of  certain  in^ 
quiries,  ordered  by  a  decree  in  the  suit  to  be 
taken  before  him,  should  examine  Edward  Scar* 
gill  as  a  witoess,  for  the  purpose  of  establislung 
Uieir  daims,  his  evidence  havin^f  been  reftised 
on  the  ground  of  interest.  A  suit  had  been  in« 
stituted  by  Pascall  and  Adams,  two  of  the 
guardians  of  the  poor  of  the  parish  of  Clerken* 
well,  against  Scott,  another  guardian,  for  al« 
leged  misappropriation  of  the  parish  monies. 
Scargill  was  a  parish  guardian  from  the  year 
1833  to  1841,  but  had  then  ceased  to  be  one, 
and  during  .the  time  he  held  such  office  had 
concurred  with  the  others  in  appropriating  the 
monies  of  the  parish  towards  the  expenses  oi 
the  suit,  and  had  been  on  the  committee  ap< 
pointed  for  taking  proceedings  against  the  de- 
fendant Scott ;  as  such  member  of  the  commit* 
tee  he  had  Erected  such  proceedings,  and  had 
agreed  that  Mr.  Pascall  and  Mr.  A(kms  should 
be  the  pkintiffs  in  the  suit.  Mr.  Selbv  was  at 
this  time  the  solicitor  employed  by  the  com- 
mittee, and  a  sum  of  300/.  was  on  the  90th 
March,  1841,  paid  to  him  by  order  of  the  com- 
mittee out  of  tne  parish  monies,  to  defray  the 
expenses  of  the  suit.  Both  Master  Lvnch  and 
Master  Senior,  to  whom  the  matter  had  been 
referred,  concurred  in  refusing  to  receive  the 
e\qdence  of  Scargill,  on  the  ground  that  he, 
with  the  other  guardians,  had  improperly  ap. 
propriated  the  parish  monies,  that  such  appro- 
priation was  contrary  to  the  act  of  parliament 
authorizing  the  raising  the  rates,  tlmt  he  ^th 
them  was  on  that  account  liable  to  have  an  in- 
formation filed  against  them  by  the  Attorney- 
General,  at  the  instance  of  any  of  the  rate- 
payer*; thai  he  also  had  an  interest  in  the 
recovery  of  the  costs  of  the  suit  from  Scott's 


SMfMrtol*  OouriM  / 


,  Praetiee  Omri* 


in  thecanteat 


Mr.  Tted  md  Mr.  Aofm 
pict  <K  nw  ■MrtiOB» 
gfll  was  mertlv  a  nominal 
half  of  tlw  paridi,  and  that, 
dKaM3&4  Vktcsa^ooght  to 
admittwl  at  awitneta;  thejr  cited  MtraAtk  t. 
eflkTM,  6  Priea,  146;  stat.  54  Gao.  3,  c  107, 
••  9 ;  Fietekar  r.  Qnenwdk  I  Crom.  Mees.  ft 
Ro8.  754 ;  JifQakey  v.  ills/oii,  2  Mees.  &  Wek. 
206;  Ka2fton  y.  12ommi</,  1  CI.  &  Fin.  424  ; 
Atttarnef'Qmeral  v.  Peanoa,  fl   CoL   581  ; 
Needkam  r.  Laio«  12  Mees.  &  Wels.  560. 

Mr.  Stumrt  and  Mr.  DtmieU,  ctmtrk,  urged,  1 
that  Scaiyill  was  virtually  a  plaintiff  on  the  re- 1 
cord«  ana  in  that  character  directly  interested 
in  the  suit ;  at  all  events,  it  was  quite  sufficient . 
fbr  them  to  show  that  he  had  such  an  interest  | 
as  to  make  lum  liable  for  costs,  and  it  appeared  , 
on  his  eiamination,  that  he  had  autnorized ' 
payments  out  of  the  parish  funds  for  costs  of 
Ifae  suit ;  in  respect  of  these  he  might  at  any 
time  be  caDed  upon  to  refund,  upon  an  infor- 
mation filled  by  the  Attorney-General,  at  the 
ihstanee  of  any  of  the  rate-payers;  he  was 
therefore  interested  in  the  soit,  and  as  such,  in- 
capable of  being  examined.    They  citad  B^U  v. 
Smkh^  6  Bam.  k  Cras.  188^  Edwardsy.  Good- 
Mm,  10  Sim.  123;  Aitomei^GmeralY.  Cow^ttm, 
1  Y.  &  CoL  417. 

.  The  Viee-'ChamceUor  said,  it  appears  to  me 
that  Mr.  ScargiU,  indepcodently  of  the  fact  of 
hia  bmng  a  rate-payer*  is  in  no  way  liable  ta 
thtf  costs  of  this  suit.  Mr.  Selby,  who  was  the 
solicitor  first  employed  in  this  suit,  has  been 
paid  his  costs;  he  has  ceased  to  hq  sudi solicitor, 
and  the  person  now  carrying  it  on  is  doing  so 
nnder  the  authority  of  ^hose  who  employ  him, 
Md  to  those  he  l<K>ka  for  the  payment  of  his 
costs.  I  cannot  comprehend  the  proposition, 
Ibal  Scar]§^  not  being  now  a  party  to  the  v^cord 
can  by  any  means  be  made  liaUe  to  the  costs 
9C  the  suit.  If  the  guardians  recover  the  fund 
it  will  be  disposed  of  by  them  as  guardians,  and 
wHl  either  lorai  a  boBna  to  the  nte-payera  or 
go  to  pay  off  the  losses  incurred.  I  do  not 
Sunk  that  ia  any  way  can  Scargill  be  considered 
aa  a  penon  living  any  interest  except  aa  a 
nte^^yer,  and  in  that  character  the  stati:^ 
haa  prorided,  that  he  should  be  a  competent 


(Before  the  Four  Judges.) 
The  Queen  v.  Vickery.    Hflary  Term,  1847. 

PBACnCOB.— AVV10AVIT. 

ine  Offidtmts  in  support  of  on  (wpKeotiou 
for  an  attachment  for  disobedience  to  a 
crown  ojlee  subpoena  to  appear  and  gwe 
evidence  brfore  justices  touching  a  pauper 
settlement,  must  show  that  a  proper  com< 
plaint  was  made  to  the  justices* 

A  role  wki  had  beem  obtained,  calling  upon 


R.  Vickery  to  show  caoaairiif  a  writ  of  afttach* 
ment  should  not  issue  against  him  for  hw  con- 
tempt in  not  obeying  a  writ  of  subpoena,  issued 
out  of  this  court,  coBunanding  the  aaad  B.  V. 
personally  to  appear  before  the  justices  at  patty 
aessions,  there  to  testify  ihe  truth,  upon  an  aa- 
plication  to  be  then  and  there  made  by  the 
parish  officers  of  Standey,  in  the  coun^  of 
Somerset,  for  an  order  for  the  removal  of  certain 
paupers  chaneaUe  to  the  aaid  parish  of  S^  to 
the  ptaoe  of  their  iast  legal  setttenwat,  and  to 
bring  with  him  certain  hooka,  in  order  that  ihey 
might  be  produced  in  evidence  before  the  aaid 
juaticea.  The  affidavita  on  wluch  the  iootwn 
was  made,  atiUed  that  the  paui)era  were  resi^og 
in  and  chaiigeable  to  the  parish  of  S.,  that  in- 
quiries had  been  made  by  the  parish  officers, 
and  that  it  was  ascertained  that  the  paiqiers 
were  lawfully  settled  in  another  pariw;  that 
the  subpoena  was  served  on  the  defendant  in 
August  last,  and  that  on  the  3rd  September, 
apiSication  was  made  by  the  parish  officers  of 
S.  to  the  justices  at  petty  sessions  for  an  order 
for  the  removal  of  the  ssid  paupers ;  that  the 
said  R.  V.  attended  in  obedience  to  the  said 
writ,  and  was  duly  sworn,  but  refused  to  answer 
certain  questions  which  were  asked  of  him,  and 
that  in  consci^uence  of  such  refusal  to  answer 
the  said  questions,  no  order  of  removal  could 
be  obtained,  and  that  the  paupers  still  remain 
chargeable  to  the  parish  of  S. 

Mr.  Serjeant  Kinglake,  on  showing  cause 
against  the  rule^  took  a  preliminary  objection, 
that  it  did  not  appear  on  the  affidarita  thai  a 
complaint  was  made  to  the  justices  by  the  pariah 
officers  of  Stawley  that  the  paupers  were  charge- 
able. Regina  v.  The  Justices  of  BucHngkam- 
shire,*    (Stopped.) 

Pashley,  contriL.  The  affidavits  allege,  thst 
an  Implication  was  made  to  the  justices  on  he- 
half  of  the  overseers  of  Stawley,  whicb  if  made 
by  their  attorney  or  by  one  ot  their  own  body 
acting  for  and  in  the  name  of  the  rest,  would  m 
sufficient.  Regina  v.  Bedinghamy  Ko  objec- 
tion of  this  sort  was  taken  before  the  justices. 

Lord  Desmnn,  C.  J.  It  cannot  be  supposed 
that  we  are  to  issue  an  attachment  for  not 
mving  evidence  before  a  judicial  tribunal,  unless 
ttiat  tribunal  is  first  shown  to  have  had  juris- 
diction. We  cannot  presume  from  these  affi- 
davits that  a  proper  C042:plaint  was  made  beibre 
thejustices. 

Patteson,  Coleridge,  ondWighiman,  J.'s,  con- 
curred. 

Rule  discharged  without  costs. 


^hitstt'if  Sftid^  9(Aci(ca  4f fluit» 

(Before  Mr.  Justice  Wightman.) 
Smitk  v.  ^pamNs,    Uihury  Term,  1847. 

AWARD.— BXAMU7ATI0N  OF  PLAINTIPV  AM  A 

WITVESS.— IRRSOULARITY. 

A  cause  having  heen  r^errod  lo  annnlrwiKM,  v 
mas  empresshf  iHmdtttd  om  the  poHrtefihs 


'  3  a  B.  R.  800. 

^  1  New  Sear.  O^ea,  106. 


Camitj  QHtmi^sBmdkPmtiiee  Com-t 


146 


d^kudmU  thai  ti^jrimnfjjf  skoM  mot  be 
fmtnmued  m$  a  wUmtu  at  tk€  rqfmwtee  in 
JHyoil  i^kis  dam,  0nd  the  umuU  dause 
m  tke  order  fif  r^ereoee  fmmg  tkeorhUra" 
tor  pomer  io  awwiiag  ^AejNVtics  to  tho  suit 
wmootrmekomi  hjf  eooeaU.  At  the  r^er» 
emee  the  mrhitrator  oifoioed  tho  jMtUif  to 

cooMeoi  amd  tttprtoaprotntoftho  dtfeodant. 
A  wuUiom  beimg  mm  oo  the  part  oftkede- 
femdomitoeetoeidetke  oworc^  Held,  that 
the  mrbiirmtor  had  eoceeded  hie  authority, 
amd  thai  the  aemrd  wae  bad.    Held,  aleo, 
thai  the  feet  of  the  dtfeadant'e  eoaneel 
kaoiof  tfier  ftrateet  oroee-eaaaeiaed   the 
jdamtijf  amd  oome  imta  the  drfemdam^e  case, 
did  mot  prttmde  hm  froto  miooiog  to  set 
aside  the  award.    Semble,  That  tf  the  de- 
femdamt  had  beam  emammed  as  a  witness  in 
sapportqfkis  case,  it  wemld  home  disqwdu 
fiedhim  fiross  tahmg  anj^  obfection  to  the 
adadssion  of  the  pimntiff  (u  awitme§e. 
In  this  case  ^e  phdnttff  bad  brought  his 
action  agaimt  the  defendaot  at  the  executor  of 
Edvard    Meadows,    deceased,    to   recover  a 
bahmce  of  account  alleged  to  have  been  due  to 
the  plantiflT  from  Meadows  at  the  time  of  his 
death.    Before  the  canse  was  at  iaane  it  was 
referred  to  the  aibitration  of  a  lay  arbitrator,  it 
being  erpiessly  stipulated  on  the  part  of  die 
defendant,  that  the  arbitrator  should  not  hare 
power  to  examine  the  plaintiff  in  support  of  his 
claim,  and  the  usual  ckuse  in  the  order  of  re- 
foence  giving  the  arbitrator  power  to  examine 
the  parties  to  the  suit  was  struck  out.    At  the 
first  meeting  before  the  arbitrator,  the  plaintiff's 
attorn^  who  conducted  his  case  tendered  the 
j^ajntiff  as  a  witness  in  support  of  his  daim. 
lliis  was  objected  to  bv  counsel  who  appeared 
for  the  defendant,  on  tne  ground  that  the  arbi- 
trator had  no  power  to  examine  the  parties  to  the 
^«nit  under  die  order  of  reference,  and  therefore 
die  plaintiff  could  not  be  exanuned ;  he  also 
called  the  attention  of  die  arbitrator  to  the 
agreement  which  had  been  entered  into  between 
the  attornejrs  at  the  time  the  case  was  referred. 
The  phdndlTfl  attorney  however  told  the  arbi- 
tntor  that  he  had  still  a  discretionary  power 
incidental  to  his  character  of  arbitriitor  which 
enabled  him  to  examine  the    parties,   if  he 
duraght  fit  to  do  so.  The  ariNtraftor,  upon  this, 
alkn^  the  plaintiff  to  give  his  evidence.    Tho 
defendant's  counsel  protested  against  the  course 
titoi  by  the  arbitrator,  and  then  proceeded  to 
cross-examine  the  plaintiff,  and  went  into  die 
defendant's  case.    Snbsequendy  die  arbitrator 
xaade  his  asnord  is  fiivour  of  the  plamtiff. 
Some  time  since  Watson  obtained  a  role  misi  to 
set  aside  this  award  on  several  grounds,  but  the 
onljr  one  on  which  any  dedaion  w«s  gkwn  was, 
diat  then  had  been  a  breach  of  laith  and  mis- 
conduct  on  the  ^Boi  of  the  pfauntiff  and  haa  afc- 
toiiMy  in  tendering  and  cansmg  the  plaintiff  to 
be  eianMiwd  as  a  witaeas  in  the  said  letesnce. 
-  IFerlU^  BOW  showed  caaae,  and  cootnded, 
htf^  ^bat  even  if  die  arbitrator  was  wrong  an 
adwAting  the  evideoce,  stiil  that  was  not  a  aa£- 
ficintgnfBodkraeltiBgMidedieasrani.  The 


oidmiaaion  of  a  witnees  to  give  evidence  being  »♦ 
matter  of  law  on  which  the  decision  of  the  ar« 
bitrator  is  final ;  ddng  ^aiet  v.  GoodfeUow, 
2  Bing  N.  C,  532;  Jupp  v.  Qrayson,  1  C,  M. 
&  R.,  623.  He  sJao  contended  that  even  if 
there  was  any  irregularity,  it  was  waived  by  the 
coarse  taken  by  the  defendant's  counsel  ia 
croes-examining  the  plaintiff  and  going  intotha 
defendant's  case,  ana  thus  taking  the  chance  oC 
an  award  beinff  made  in  his  &vour.  On  tius 
point  he  cited  Allen  v.  Francis,  9  Jur.  691  h 
The  Queen  v:  Clark  and  another,  6  Q.  B.  349* 

^atemand  Naylor  were  heard  in  supoort 
of  the  rule,  contending  that  the  arbitrator  had 
clearly  exceeded  his  authority  in  CTHTnining 
the  plaintiff  when  had  no  power  to  do  so,  and 
the  defendant's  counsel  having  taken  the  objee- 
tion,  had  done  aU  that  was  necessary,  and  was 
not  bound  to  withdraw  from  the  reference. 

Cur.  ad.  vuiL 

Wighiwmn,  J^  (2Sth  Jan.,)  gave  judgment. 
Una  was  an  af^lication  to  set  aside  an  award 
upon  several  pmnts,  but  uldmately  the  second 
and  fourth  raised  the  only  qncations  whidi  jm- 
peared  to  me  to  require  consideration.  The 
nrat  of  tliese  was,  ndiether  the  arbitrator  oiu^fat* 
to  have  received  the  evidence  of  the  plaindff  in 
support  of  his  own  case,  and  whether  the  award 
oi4;iit  to  be  set  aside  on  that  ground.  I  have 
been  unable  to  find  any  caae  in  which  there  haa 
been  an  expreas  decision  aa  to  the  power  of  an 
arbitrator  to  allow  a  party  to  the  euit  to  give 
evidence  as  a  witness  in  support  of  his  own 
case,  though  objected  to  by  the  other  side,  and 
though  there  was  no  express  power  given  by 
the  eubmission  to  examine  tne  parties.  In 
Wame  v.  Bryant,  3  B.  &  C.  590,  where  so .. 
order  of  fefeience  did  give  power  to  th«  arbi- 
trator to  examine  the  parties  if  he  thought  fi^ 
the  coort  held  that  he  might,  under  an  order 
so  framed,  examine  a  party  to  the  suit,  even  ia 
support  of  his  own  case;  leaving  it,  however^ 
douDtful  whether  without  express  authority  the 
arbitrator  would  be  at  hberty  to  examine  a 
party  in  support  of  his  own  case.  Upon  pria« 
ciple  such  a  coarse  would  seem  objecdonabta^ 
and  an  excess  of  the  authority  of  the  arbitrator, 
espedaliy  in  cases  like  the  present  where  the 
defendant  is  an  executor  and  not  likely  to  bo 
peraonally  cognizant  of  the  transaction.  But: 
I  do  not  find  mysdf  eaUsd  upon  to  decide  this 
question;  for  under  the  spechd  circumstancee* 
of  the  case,  I  diink  it  clear  that  the  plaintiff 
ought  not  to  have  tendsred  his  own  evidence, 
nor  onglu  the  arbitrator  to  have  received  it. 
Before  the  order  of  r^t^mce  was  made  the  de- 
fendant expressly  rsfnaed  to  allow  the  plaindff 
to  be  examined,  and  the  usual  clause  autho- 
rising the  arbitrator  to  examine  the  parties  was 
for  that  reasott  by  mutoid  consent  struck  out. 
Itia  dear  to  me  from  die  affidavits  that  the 
defendant  would  not  have  referred  the  case  if 
the  phaatiff  was  to  be  examined;  and  afier  the 
cknse  giving  authority  had  been  by  consent 
struck  oat,  he  might  reasonablv  conclude  that 
he  would  not  be  examined;  ana  the  examining 
die  plsintiff  as  a  witness  for  himsdf  afterwards 
is  so  much  in  fraud  of  the  defendant,  that  the 
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award  made  in  the  plaintiiPfl  favour  npon  hit 
own  evidence  ouffht  not  to  be  allowed  to  stand, 
unless  the  defendant  has  by  his  conduct  npon 
the  arbitration  waived  the  objection  and  dia^ 
abled  himself  from  taking  it,  which  is  the  re- 
maining point  for  consideration.  The  defend- 
ant, after  the  objection  to  the  reception  of  the 
evidence  of  the  plaintiff  himeelf,  nevertheless 
proceeded  to  cross-examine  him  as  to  a  set-off 
wMch  the  defendant  sought  to  establish,  and 
without  retiring  from  the  reference  called  other 
witnesses  in  support  of  his  case.  All  this  was 
done  under  protest,  but  it  was  contended  that 
proceeding  at  all  after  the  admission  of  the  evi- 
dence objected  to  was  a  waiver  of  the  objection. 
In  the  absence  of  any  authority  showing  that 
such  an  objection,  wluch  is  not  to  an  irregu- 
larity merely,  is  waived  by  continuing  to  attend 
the  reference,  I  certainly  do  not  feel  disposed 
to  think  it  so.  The  continuing  to  attena  was 
under  protest,  and  nothing  was  done  by  the 
defendant  from  which  an  acquiescence  in  the 
previous  proceedings  could  be  inferred.  Irregu- 
larity  in  the  conduct  of  the  arbitrator,  as  by 
omittmg  to  give  proper  notices  or  the  like,  may 
undoubtedly  be  waived  by  continuing  to  attend 
after  notice  of  the  irregularity,  as  appearing  at 
nisiprius  after  an  irregular  notice  of  trial,  may 
be  a  waiver  of  the  irregularity.  But  a  party 
who  takes  an  unsuccesful  objection  to  the  ad- 
mission of  evidence  at  nisi  pruts  does  not  waive 
his  right  to  a  new  trial  because  he  cross- 
examined  the  witness  objected  to,  or  subse- 
quently called  witnesses  of  his  own.  In  the 
case  whirk  was  cited  that  occurred  before  me 
in  which  an  arbitrator  examined  the  witnesses 
for  the  plaintiff  without  oath,  I  was  of  opinion 
that  the  defendant  could  not  object  to  the 
award,  because  he  had  not  only  gone  on  with 
the  reference,  but  had  examined  his  own  wit- 
nesses  without  oath,  which  appeared  to  me  to 
be  not  only  a  waiver  of  the  objection,  but  an 
aequiescence  in  the  course  pursued;  and  if  the 
defendant  in  the  present  case  had  tendered 
himself  for  examination,  I  think  he  would 
have  disqualified  himself  from  taking  any  ob- 
jection to  the  examination  of  the  plaintiff. 
Upon  the  whole  then  it  appears  to  me  that  the 
examination  of  the  plaintiff,  under  the  drcum- 
stances  stated  in  the  affidavits,  was  a  sufficient 
objection  upon  which  the  award  might  be  set 
aside,  and  that  such  objection  was  not  waived 

Sthe  defendant  going  on  with  the  arbitration, 
e  rule,  therefore,  must  be  made  absolute. 
Rule  absolute. 


Wontner  v.  Shairp.    Easter  Term,  1847. 

ALLOTTEB  OF  BAIL  WAY  8HABB8. — INVALID 
CO^TJIACT.  —  PRATTDULINT  MI8RBPRB- 
8BNTATION. — BBCOVBRY  OP  DBP08ITS. 

7%9  pro^feetus  of  «  raUwiay  company  stated 
the  eipital  to  be  3,000,000/ ,' tn  120,000 
shares.  On  the  pMntijPs  application  by 
letter,  swty  shares  were  allotted  to  Mm, 
smd  tke  letter  of  allotment  was  headed  in 
tkesame  memner  as  the  pH>spectus,  and 


stated  fitrtherwhai  was  mot  to  befi^mmdh 
the  letter  of  t^ppUeoHom,  namely,  that  tke 
allotmeat  was  «pem  condition  that  the 
deposit  be  paid  on  or  btfore  a  gwen  day 
on  pain  qfforfeitnpe,  and  the  shares  heiay 
di^osed  of  toothers.  Blenen  days  before  tie 
gioen  day  the  manoffiny  eommiitee  adver' 
tised  that  they  had  eon^ted  the  allotment 
of  shares,  ana  there  was  some  evidence  of 
the  pkdntiJjTs  having  seen  the  odveHise^ 
ment.  On  the  third  day  sfter  the  ywen 
one  he  paid  his  deposits,  ana  in  a  fortmyht 
4tfterwards  eaeeuted  the  nsual  patUamen" 
tary  contract  and  snbscribert^  ayreement. 
In  thefollowiny  month  a  meeting  was  holden, 
thepiaintif  being  present,  and  it  was  then 
made  hnown  that  at  the  da 


date  of  the 
tisement  the  committee  had  in  fact  onkf 
allotted  SS,000  shares,  although  there  wen 
mpUeantsfor  more  than  the  120/)00  shares. 
At  that  meeting  the  plaintiff  opposed  fie 
resohUions  to  continue  the  concern,  and 
moved  as  an  amendment  that  the  deponu 
should  be  returned ;  but  the  chairman  de* 
dined  to  put  the  amendment  to  the  meeting. 
Subsequent^  the  scheme  was  abandoned, 
and  the  planUiff  brought  his  action  against 
a  member  of  the  managing  committee  to 
recover  bach  the  amount  of  his  deposits. 

Held,  First,  that  the  appUcation  for  shares 
and  the  letter  of  allotment  constituted  no 
binding  contract.  Secondly,  that  the  ad- 
vertisement amounted  to  a  fraudulent  misre" 
sentation,  and  having  been  so  found  bu  the 
jury,  as  also  that  it  was  a  material  tmauce- 
ment  to  the  plaintiff  to  sign  the  subscribers* 
deed,  as  well  as  to  pay  his  money,  formed  a 
good  ground  of  action  to  which  the  terms 
of  the  deed  were  no  answer.  Thirdly, 
that  the  plaintiff's  conduct  at  the  snb^ 
sequent  meeting  did  not  amount  to  any 
waiver  of  his  right  to  recover.  And 
fourthly,  that  the  omission  to  direct  the  jury 
as  to  whether  or  not  there  was  a  bindmg 
contract  was  no  ground  for  a  new  trial. 

Thb  material  facta  and  circumstanoea  of  this 
case  are  so  fully  stated  in  the  judgment  below 
as  to  render  it  quite  unnecessary  to  repeat  them 
here. 

The  case  was  argued  early  in  the  term  by 
Mr.  Knowles  and  Mr.  J.  Browne,  on  behalf  of 
the  i^ntiff,  and  by  Sir  F.  Kelly,  Mr.  Sergeant 
Chamell,  and  Mr.  FUsherbert  on  behalf  of  the 
defendant. 

Cnr.  adv.  vlt. 

May  Bth,  1847.  Hie  judgment  of  the  court 
was  now  delivered  by 

Wilde,  C.  J.  This  is  an  action  of  aaaunnmt 
for  money  had  and  received  by  the  defendant 
to  tiie  use  of  the  plaintiff,  and  the  plea  of  the 
defendant  is  nofi  OMttfRpit/.  The  defendant  is 
sued  as  one  of  the  committee  of  management 
of  the  Direct  London  and  Exeter  Railway  Com* 
pany,  with  an  extension  to  Falmouth  and  Pen- 
zance, for  the  sum  of  82/.  10s,,  being  the  de-' 
posit  paid  by  the  phdntiff  on  60  shares  allotted 
tohtminthatooncaii.  The  caM^rfeU  tried  be* 
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fm  Mr^  JuBtiMT  Brk,  at  the  sittiiiga  «fter  last 
Trini^  TenOf  uod  il  then  i^peared  in  evidence 
that  in  1845  a  proepectne  had  heen  issued 
which  staked  the  eapital  of  the  prcMMMed  com- 
pany to  he  3,000«000i.,  in  120,000  shares  of  25/. 
eacb»  depodt  lU  7m»  6dl.  per  share.  It  then  sets 
forth,  a  K»nn  of  ap^cation  for  shares,  which 
heing  headed  in  toe  same  manner  as  the 
prospectus  itself,  and  directed  to  the  provisional 
committee,  is  in  the  following  terms : — ''  I  re- 
guest  yon  will  allot  me  shares  of  25/. 
m  the  capital  of  the  ahove-named  railway,  and 
I  will  accept  the  same,  or  any  less  number, 
subject  to  the  regulations  of  the  company,  and 
pay  the  deposit  of  l/«  7«.  6i2.  per  share,  'and 
sign  the  parliamentary  contract  and  subscribers' 
agreement  when  required."  On  the  26th  of 
September,  1845«  the  pbuntiff  sent  an  applica- 
tion for  30  shares^  substantially  in  the  form  so 
Prescribed*  and  afterwards,  on  the  10th  of 
)ctober,  he  made  a  ^milar  application  for  an 
increase  in  the  number  to  60.  In  answer  to 
these  applications  the  plaintiff  received  a  letter 
bearing  at  the  top  the  words  ''  Not  trans- 
ferable,'^ followed  by  a  heading  similar  to  that 
of theprost>ectus,and  which  then  states  that 
*'  the  committee  have,  at  your  reques^  allotted 
to  yoxk  sixty  shares  of  25/.  each  in  this  under- 
taking, upon  condition  that  the  deposit  of 
1/.  7«.  6</.  per  share  therein  be  paid  on  or  be- 
fore the  28th  of  October  instant,  in  default  of 
which  this  allotment  will  be  forfeited  and  the 
ihares  disposed  of  to  other  applicants,"  &c. 
In  that  letter,  as  well  as  in  the  prospectus  the 
eapital  of  the  concern  is  stated  at  3,000,000/., 
in  120,000  shares  of  25/.  each ;  and  such  being 
the  case,  the  managing  committee,  on  the 
1 7th  of  October,  published  in  the  Times  news« 
paper  an  ftdvertisement  which  stated,  "The 
managing  committee  hereby  give  notice  that 
th^  have  completed  the  ailolment  of  shares, 
ana  that  the  usual  letters  are  this  day  issued," 
and  then  proceeded  to  offer  as  an  apology  to  those 
whose  applications  had  been  cut  aown  or  passed 
ova*  the  preference  the  committee  had  been 
obliged  to  ^ve  to  those  locally  interested  or 
likely  to  bnng  to  bear  on  the  company  a  large 
share  of  legitimate  influence  in  the  arduous 
duty  of  deciding  on  claims  unprecedented  in 
their  number.  The  advertisement  further  sets 
forth,  that  the  engineeriuff  preparations  were  so 
far  advanced  that  the  project  could  not  fail  to 
be  placed  before  parliament  in  a  manner  the 
most  satisfactory  to  the  shareholders.  Some 
evidence  was  then  given  at  the  trial  from  which 
it  was  to  be  inferred  that  the  plaintiff  had  seen 
this  advertisement,  and  on  the  21st  of  October 
the  plaintiff  appears  to  have  paid  the  amount  of 
his  deposit  on  the  sixty  shares  which  had  beoi 
allotted  to  him.  At  this  time  it  was  clearly 
proved  that  in  point  of  fact  no  more  than 
58,000  shares  had  been  allotted  by  the  com- 
mittee, although  resDonsible  persons  had  ap- 
plied for  more  than  tne  whole  of  the  proposed 
capitaL  On  the  4th  of  November,  the  [Jaintiff 
and  others  executed  the  parliamentary  contract 
and  subscribers'  deedj  soon  after  which  it  was 
ibund  that  the  j^ans  an^  sections  of  Uae  pro« 


poeed  lines  were  imperfect,  and  that  the  whole 
amoun^  of  the  depositspaid  up  had  been  ex^ 
pended  except  450/.  This  led  to  a  meeting  of 
the  shareholders  on  the  15th  of  December,  at 
which  the  plaintiff  attended^  and  a  report  of 
the  directors  was  read,  setting  forth  the  then 
state  and  prospects  of  the  concern.  Resolutions 
of  confidence  giving  authority  to  take  fresh 
steps  in  carry^ing  out  the  line  were  also  pro- 
posed, to  which,  as  an  amendment,  the  pluntiff 
moved  that  the  whole  of  the  deposits  should  be 
returned,  and  that  the  committee  should  pay 
all  expenses  incurred.  This  amendment  the 
chainnan  did  not  prut  to  the  meeting,  but  only 
the  original  resolutions,  which  were  carried  by 
a  large  majority.  Upon  these  facts  it  was  con* 
tend^  at  the  trial,  that  as  the  advertLsement 
containing  the  misrepresentation  as  to  the  al- 
lotment luid  been  issued  with  the  knowledge  of 
the  committee,  and  as  the  plaintiff  had  been 
thereby  induced  to  pay  his  money,  he  was  en- 
titled to  recover  it  back  from  the  defendant^ 
and  that  as  the  subscribers'  deed  had  been 
executed  under  the  same  misrepresentation,  his 
right  was  not  thereby  affectea  For  the  de-^ 
fendant  it  was  argued  that  the  written  applica- 
tion for  shares  and  the  subsequent  letter  of 
allotment  constituted  a  valid  contract,  under 
which  the  phuntiff  was  bound  to  pay  his  de^ 
posit,  and  that  therefore  the  payment  made  by 
him  could  not  be  referred  to  the  advertisement, 
and  further  that  the  deed  which  he  h.ad  signed 
expressly  authorised  the  application  of  the  de* 
posits  to  the  expenaes  incurred  in  preparing  for 
parliament.  Ine  learned  judge  who  tried  the 
cause  left  it  to  the  jur^  to  say  whether  the  de- 
fendant had  made  a  false  representation  which 
was  a  material  inducement  to  the  plaintiff  to 
pay  his  money;  whether,  also,  the  considera- 
tion for  the  payment  by  the  plaintiff  had  failed^ 
the  company  being  at  an  end;  and  further, 
whether  the  false  representation  acted  upon  the 
plaintiff's  mind  when  he  signed  the  deed.  The 
jurv  answered  the  questions  in  the  affirmative, 
and  thereupon  the  learned  Judge  said  that  the 
finding  entitled  the  plaintiff  to  the  verdict,  and 
it  was  accordingly  so  entered.  To  set  aside 
this  verdict  and  enter  a  nonusit,  or  for  a  new 
trial,  a  rule  nisi  has  been  obtained  on  the 
ground  of  misdirection,  and  the  verdict  being 
against  the  endence,  and  the  case  has  been  re- 
cently fully  argued  on  showing  cause  against 
that  rule.  The  argument  on  behalf  of  the  de-i 
fendant  is,  as  at  the  trial,  that  the  pasrment  was 
made  under  a  binding  contract,  and  not  in  con- 
sequence of  the  advertisement;  that  the  adver- 
tisement does  not  import  that  all  the  shares 
had  been  allotted,  but  if  it  does,  the  statement 
is  addressed  to  disappointed  applicants,  and  not 
to  the  allottees ;  ana  if  the  money  had  not  been 
obtained  by  fraud,  the  deed  executed  by  the 
plaintiff  expressly  authorised  the  application  of 
the  deposits  to  tne  payment  of  tne  expenses. 
But  it  was  admitted  that  if  the  payment  had 
been  obtained  by  fraud,  the  execution  of  the 
deed  would  be  no  answer  to  the  action* 
Further  it  was  said,  that  by  attending  the  meet- 
ing of  the  15th  of  December,  and  there  voting 


iM  S^enoi^tViHirf 


l(i  ft  ftKftrebokrar,  wtt  pMnffia  nsd  jMPBCliicnd 
liimeelf  from  clftimiiMp  Wk  his  deponts;  a&d 
in  fiippott  of  this  utter  ground  the  case  of 
Campkeii  ▼.  Fiemin^,  1  Ad.  &  El.  40,  was  cited 
as  an  aathoritr.  On  the  first  point  this  coart 
is  of  optoioQ  that  there  was  no  oinding  contract 
OB  the  plaintiff  to  part  with  his  money  when  he 
paid  his  deposit :  ne  had  applied  for  shares  in 
a  concern  which  was  to  hare  a  capital  of 
9,000,000/.,  in  120,000  shares,  but  the  committee 
ef  management  had  aHotted  to  hhn  shares  of  a 
very  dtflferent  description,  whilst  they  professed 
to  aBot  the  very  thing  he  asked  for;  for  the 
letter  of  allotment,  as  well  as  the  prospectus, 
described  the  capital  to  be  3,000,0001.,  in 
120,000  shares,  and  it  might  be  reasonable  to 
expect  success  with  that  capital,  but  absurd  to 
suppose  that  it  conld  be  accomplished  for  less 
than  half  that  amount.  The  phuntiff  having 
asked  for  shares  in  a  practicable  scheme,  re- 
ceived shares  in  one  rendered  impracticable  by 
the  act  of  the  committee  in  not  allotting  more 
Ihan  58,000  shares,  when  more  than  the  whole 
capital  had  been  apphed  for  by  responsible 
persons.  On  the  ground  also  that  tbe  letter 
of  allotment  was  ccmditional,  we  think  there  is 
no  binding  contract.  It  contained  new  terras 
not  found  in  the  piaintiff's  api^ation  for 
shares,  and  is  not  therefore  a  simple  acceptance 
of  the  plaintiff's  proposal.     Such  being  our 

r*Qion,it  becomes  necessary  to  incjuire  whether 
re  is  any  evidence  of  the  plamtiff  having 
pud  the  deposits  in  consequence  of  a  fraudulent 
naarepreseptation,  and  we  think  there  is  ample 
evidence  of  such  nasrepresentation.  We  think 
the  advertisement  clearly  means  that  all  the 
shares  had  been  actuallv  allotted,  and  that  it 
must  be  taken  to  have  oeen  addressed  to  all 
the  members  of  the  concern.  To  the  ^aintiff 
it  represents  that  he  had  got  all  that  ne  had 
asked  for.-^sixty  shares  of  the  120,000,  and 
the  jury,  therefore,  were  well  warranted  in  find- 
ing that  the  advertisement  was  a  material  in- 
ducement to  the  plaintiff  to  pay  his  money, 
having  considered  the  meaning  to  be  the  same 
as  we  nave  done.  The  next  point  is,  that  by 
attending  the  meeting  of  the  15th  December, 
and  acting  at  a  shareholder  when  he  knew  that 
only  58,000  shares  had  been  allotted,  the  pliun- 
tiff  had  precluded  himself  from  making  any 
claim  to  the  deposits  on  that  ground,  but  of 
that  point  the  eridence  entirely  disposes.  The 
only  thing  done  by  the  plaintiff  was  to.  propose 
that  an  the  deposits  should  be  returned ;  and 
the  argument  comes  to  this,  that  having  tried 
to  induce  others  to  Jem  him  in  claiming  buck 
the  deposits  and  firlfed,  the  plaintiff  shoSd  not 
be  permitted  to  do  8o  himself.  No  such  doc- 
trine can  be  found  in  CampheU  v.  Fleming,  or 
in  any  other  decided  case  that  we  know  of. 
The  plaintiff  did  nothing  at  the  meeting  to 
show  his  assent  to  be  bound  by  what  passed  as 
a  holder  of  sixty  shares,  and  therefore  we  think 
he  is  in  a  condition  to  maintain  the  present 
action.  It  was  further  contended,  that  the  de- 
fimdant  was  entitled  to  a  new  trial^beamae  the 

ege  did  not  tell  the  iury  whether  or  not  the 
er'of  allotment  ana  application  constituted  a 


Rttdihg  eoBlraeC  We  tinuc  fSttA  w  ih>  giiMBM 
for  a  new  trial.  It  was  a  (joestion,  not  of  htt 
forthe  jury,  but  of  law  wr  the  oourt,  and  if  a 
new  triu  were  g  ranted  toe  same  quesljoiis  nrast 
again  be  submitled  to  ttie  jury.  It  appeaiSy 
however,  that  after  Hie  finding  of  the  jvry  the 
learned  judge  said  the  plaintiff  was  entitled  to 
the  verdict,  winch  must  be  taken  m  a  direetkm 
to  the  jury  to  find  such  verdict.  If  in  oitler  to 
give  that  direction  it  was  necessary  to  decide 
that  the  letters  constituted  no  binding  contmc^ 
the  learned  judge  nrast  be  taken  to  iHureso  d^ 
cided;  and  if  he  had  considered  tliat  tli^  did 
constitute  such  contract  the  direction  nost 
have  been  considered  wrong  and  a  new  tod 
granted.  But  inasmuch  as  the  court  is  ef  a 
contrary  opinicm,  the  nde  obtained  by  dw  d^ 
fendant  fii^s  as  to  this  »»nt  also,  smd  BMHt 
therefore  on  the  whole  he  discharged.  My 
brother  WUUawtB,  having  been  eoBsidled  when 
at  the  bar  in  tlue  case^  1ms  taken  no  part  in  the 
judgment. 

Rede  diadunged. 


lleeAe  v.  Cktmpem.    Trinity  Term,  94th  May, 
1847. 

PLSADINO.*DSBT. — SBT-OFP. 

A  dedaruHom  in  debt  amtoimed  Mree 
te  tack  f^whM  6L  10s.  tpes 
d(ffiauUmt  pkmded  m  eti-i^f 
aggregate  of  the  sums  cs  tie 
Tke  particulars  afdemmei  sTalsd  lis 
#0  be  brought  to  reeoaer  dl.  lOt.  for 
iemt.  At  the  trial  tke  d^emkmt  jsroaed  a 
setH^  above  61.  \0s.  B^6,  tliat)fhe  pica 
admUted  61.  lOs.  to  be  due  om,  each  ommi, 
and  tlua  tke  plmnt^  was  eatHiod  In  a 


The 
the 


Debt.  The  declaration  stated  the  defend- 
ant to  be  indebted  to  the  plaintiff  in  6/.  lOf^ 
for  money  lent,  and  in  6/.  10s.  for  money  had 
and  received,  and  in  6/.  10*.  for  money  due  oa 
an  account  stated.  The  declaration  in  the  com- 
mencement demanded  the  aggregate  of  these 
sums— 19/.  10*. 

The  defendant  pleaded  a  set-off  covering  tiie 
whole  demand. 

The  particulars  atcted  the  action  to  be 
brought  to  recover  tiie  sum  of  6/.  lOe.  for 
money  lent. 

At  the  trial  before  the  under-^herifiT  of  Mid- 
dlesex the  defendant  proved  a  debt  due  to  him 
from  the  plaintiff  above  61.  lOs.,  upon  which  a 
verdict  was  found  for  the  defendant. 

A  rule  nm  was  obtained  to  aet  aaide  te 
verdict  and  for  a  new  trial,  on  the  grtmnd  of 
misdirection,  inasmuch  as  upon  these  pleadings 
the  phdntiff  was  entitled  to  a  verdict  for  61.  lOr. 

MiUer  showed  canae.  In  an  action  of  d^ 
the  plaintiff  was  formeriyobfiged  to  prove  the 

bb  of  his  demand,  or  he  could  not  obtain  a 
verdict  But  in  modem  times  the  action  of 
debt  stands  on  the  same  looting  as  the  action 
ef  assumpsit,  and  the  pbmtiff  naf  iweovcr  far 
whatever  amemt  he  proves^  Ihmifikk  hasm  Hh^ 


im. 

y.  Paddon,  4  M.  &  W.  .  Tlie  pto  of  setoff, 
Ikncfore.  oidj  admitB  the  amount  wfakh  the 
phkitHf  is  hound  ta  prove  in  ordar  to  entitle 
nan  to  racorer.  A  vrit  of  inquiry  may  he  exe- 
cuted in  an  aetion  of  debt  Arden,  v.  Cmineli, 
5  B.  &  Aid.  885. 

SmiUy  in  support  of  the  role,  cited  Rodgers 
V.  MmD,4:  Dow.  &  L.  66. 

Per  Curiam.     The  defendant  ehoidd  have 

S leaded  the  set-off  as  ie  6L  lOs.,  and  never  in- 
ebted  as  to  the  ztaidiia.  If  tdme  had  been  no 
plea  ataU^the  nlaintiff  would  have  been  entitled 
to  sign  final  juagment  for  the  amount  denuinded 
JB  tl^  deeJantion,  narndf,  the  agKiegate  of  the 
sums  in  the  three  couuu  (191  lOa^)  but  he 
could  only  hafre  issued  .  exeeirtion  f^^r  the 
amount  aetuaUy  due  {6L  10s.)  The  plea  admits 
19^  lOff,  to  be  due,  and  alleees  a  set-off  at  least 
equal  to  that  sum.  But  the  defendant  onbr 
proves  a  set-off  to  the  amount  of  .6<.  10s.  With 
tespect  to  issuing  a  writ  of  inqniiy  in  debt,  it  is 
fbimd  ID  pracdceto  be  mneh  more  beneficial  to 
suitors  that  there  sboidd  be  no  writ  of  inquiry. 
They  know  that  if  they  levy  execution  for  more 
than  the  amount  really  due,  the  court  wiU  set 
it  aside. 

Rule  ab99hite. 


BiUmg  t.  O^pock.    Trinitf  Term,  UOl  May, 

1847. 

ATTORNEY. — BILL. — TAXATlbN. 

Ill  the  year  1S40,  on  mtitifmtf  In  Limdtm  em- 
ployed an.  aUeimof  at  Cmtkridg^  to  pr^e- 
eute  a  person  for  bribery*  Tiere  was  no 
agreement  as  to  ayeney  ckaryes.  In  the 
year  1841,  o  bill  was  d&vered,  and  another 
M  tie  year  1849,  both  wtsiyned.  In  the 
year  1847,  a  signed  biU  was  dedoersd,  and 
a  month  qfterwgrdf  an  aetion  was  com- 
menced, A  judge  at  chambers  having  made 
an  order  to  tarn  ths  bill:  Held,  on  motion 
to  rescind  the  order,  that  the  biU  was  too- 
able,  {ooerrvlisif  In  re  Simons,  Z  D.^L, 
166) :  and  thai  the  delisery  of  the  signed 
bill  was  a  ^'special  circiunstance'*  which 
authorised  ths  taxation,  although  ^  de- 
fendant might  hove  tasfsd  ths  tmsignedbiUs. 

Martin  moved  to  aaadnd  an  order  of  Alder- 
•on,  B.,  referring  an  attorney's  bill  for  taxation. 
It  appeared  that  in  the  year  1840,  the  defend- 
anl>  wh»  ia  an  attorney  in  London,  employed 
the  plaintiff,  an  atter^ef  at  Cambridge,  to  pro- 
secute a  person  for  bribery  at  the  Cambndge 
election.  There  was  no  agreement  at  to  agency 
clufffet,  but  the  phdntiff  wns  to  have  tbe  entire 
poit.  Tnobillaofcoato  were  delivered,  one 
m  the  y«ar  1641,  and  the  other  in  the  year 
1842,  faint  neither  were  signed.  In  the  begin- 
ning of  tike  present  year  tbt  plaintiff  delivered 
a  signed  bill  for  the  same  bnsmsaa^  and  a 
month  aftsrwatda  connnaBced  the  pveasnt 
action.  The  defendant  thereupon  obtained  the 
order  to  tax.  it  was  submitted— first,  that  the 
6  ft  r  Vict  e:  n,  t.  ar,  did  sol  apphr  ^  ^ 
i  of  one  attorney  emfdoyed  by  amoibm^  jia 


iff 

reGedg0,  %  Omt.  ^  U  9^16 1  la  re  Anons,  3 
Dow.  &  L.  166.  [Alderson,  B.  It  is  muefa 
more  reasonable  that  a  junr  should  find  a 
verdict  accort^ig  to  the  Master's  taxation, 
which  would  be  a  guide  for  tiiem.  PoUook, 
C.  B.  It  appears  from  the  case  of  IVeymouth 
v.  Knipe,  6  Dow.  P.  C.  496,  tlut  an  agent's  bill 
was  expreaslr  excepted  out  of  the  2  Geo.  9,  e. 
28,^  by  the  19  Geo.  9,  e.  13,  8.3.  The  6  &r 
Vict.  c.  f$,  contains  no  euch  exeeptioii.] 
Sernwdji,  Acre  were  not  special  circumstaBcef 
to  takettUcase^ntof  thepevisain  the  a^^th 
section,  ''that  no  auch  rafsvence.  as  fifercsaid 
shall  be  directed  uiK>n  an  application  made  by 
the  party  chargeable  with  such  biH  after  the 
expiration  of  twelve  months  after  such  biilahaB 
have  been  delivered,  except  under  special  cir<* 
eiunstances,  to  be  proved  to  the  satisfaction  of 
the  court  or  judge  to  whom  the  application  finr 
such  reference  shall  be  made."  -  In-  tins  case 
the  defendant  might  have  obtained  an  order 
for  the  taxation  of  the  two  first  bills,  although 
they  were  not  signed*  Jarf  Feai^fr,  2  PhiUipa^ 
69- 

Po2M.  C.B.  M^  brother  Alderaen*9  Older 
is  to  tax  the  signed  bill,  and  that  has  been  de- 
livered within  twelve  months. 

Alderson,  B.  The  delivery  of  a  signed  bill 
within  twelve  months  is  a  speqialjcircumstnnea 
upon  which  the  party  may  act.  The  ordinaij 
reading  of  the  statute  imj^es.  that  the  party 
may  tat  widua  twelve  months  aft^r  tbe  deuverr 
ofasignedbilL  The  Lord  Chancellor  has  disl 
eided  that  the  statute  has  a  more  extenftre 
operation,  and  that  an  unsigned-  bill  may  be 
taxed. 

Roffe,  B.  If  it  were  not  so,  an  attorney 
might  deliver  an  unsigned  bill,  and  then  lie  by 
for  a  twelvemonth,  and  afterwards  deliver  a 
eigned  bill,  and-  so  prevent  the  taxation  alto* 
getber. 

Rule  refused. 


TRANSFER  OF  CHANCERY  CAUSES. 


Fromt 


the  Viee-ChanetUor  of  JBngfarid  fe 
or  Sir  J.   Wigrmm,  by  order  of 
ChsDcsklor. 


theFiM* 


I  w,  Ctllbeek. 
Fegge  V.  Fagre, 

{Morrison  v,  Hoppe  > 
Ditto  9.  King  f 

Rimell  v.  Wheatley. 
Fany  «.  HowelU 
Attorney-Gen.  v.  Croft. 
Bateman  «.  Wilks. 
Kincair  v,  Nnnn* 
Beech  v.  Ford. 
Brterley  «.  Andrew. 
Levis  v.])amsx. 
Hont  V.  Peacock. 
Darnell «.  Sirift. 
Ward  a.  Price. 
Halford  v.  Stone* 
SbeiReld  «•  Von  Donop. 
9th  JTmtet  f  MT. 
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•  *  l?  >  Common  Juries 


Excise 

Juries* 


Juries. 

•nd     Conmon 


>  S5 
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Special  and  Com.  Juries. 


IN    LOVOOM. 

Tuesday     .   June  15    To  Adjourn  only* 

Wednesday     .    .  50 1 

Thursday.      Jul/  1  Icommon  Juries. 

Friday  .••.!£( 

BatUTday    ...    5) 

Monday     .     .    •    5\ 

Tuesday     ...    6 

Wednesday     ..71   Special  and  Com. Junes. 

Thursday   .    .    .    8  [ 

Friday  •     ..'91 

Saturday    ...  10  ^ 

The  Court  will  Sit  at  10  o'clock. 


BUSINESS  OF  THE  COURTS. 

•  This  Court  will  hold  Sittings  on  Friday  the  tSth 
of  June  instant,  and  on  every  following  day 
thenceforth,  (Sundaya  and  Wednesday  the  t3rd 
day  of  June  iostant  excepted,)  until  and  including 
Thursday  the  8th  day  of  July  next ;  and  at  such 
sittings  will  proceed  in  disposing  of  the  business 
then  pending  on  the  paper  of  Demumrs ;  and  in 
the  paper  of  New  Trialt^  together  with  all  motions 
appointed  to  be  brought  on  with  any  cause  standing 
in  the  New  Trial  ^aper ;  and  also  in  giving  Judg- 
vunt  upon  the  Special  Cases,  Rules,  and  Motions 
then  standing  for  judgment 

PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

NEW  BILLS  IN   PROGRESS. 

Gonsolidatioii  and  Amendqaent  of  the  Law 
of  Bankruptcy.  For  2nd  reading.  The  Lord 
Chancellor. 


CSoiirl*,— F«r.  Frocowfeytrf— Letter  Boar. 

Debtor  and  Creditor.  For  ^nd  reading. 
The  Lord  Chancdbr. 

Repeal  of  Insolrency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Reviev, 
and  Reducing  Number  of  Commissioners.  (No. 
2.)    In  Select  Committee.    Lord  Brougham.  \ 

Threatening  Letters.  For  2nd  reading. 
Lord  Denman. 

Clergy  Oflfences.    In  Comnuttee. 

Aottse  of  Comwsiif . 

NEW  BILLS    IN   PROORB&8. 

City  Small  Debts  Court.    In  Conunittee. 
Mr.  Masterman. 
Law  of  Railways.    Mr.  Stmtt. 

For  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  In  Committee.  Sir  John 
Pakington. 

Lunatic  Asylums  Regulation.    Att. -General. 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.    Lord  Morpeth. 

Towns  Iraprorement  Clauses. 

Taxation  of  Costs  on  Private  Bills.  To  be 
reportad4    Mr.  Hume. 

R^stration  of  Voters.  For  2nd  reading. 
Mr.  Walpole. 

Highways.    In  Select  Com.    Sir  Geo.  Grey. 

Administration  of  the  Poor  Laws.  Sir  Geo, 
Grey. 

Copyhold  Commission  Continuance. 

Turnpike  Acts  Contmuance. 

Loan  Societies  Continuance. 

Ecclesiastical  Courts.    Mr.  Bouverie. 

THE  EDITORI'S  LETTER  BOX. 

*' A  Juvemle  Subscriber"  will  find  the  dis- 
tinctions he  has  referred  to,  between  the  pro- 
visions  of  the  Small  Tenements'  Act,  (1  k  % 
Vict.  c.  74,)  and  the  remedy  given  by  the 
County  Courts'  Act  againat  tenants  holdiBg 
over,  adverted  to  at  some  length,  aii/e,  p.  18« 
As  we  read  the  latter  act,  the  judges  of  the  oe« 
courts  have  no  jurisdictiouj  under  the  122nd 
section^  when  the  value  of  the  piemiaea  ezoeedfi 
501.  by  the  year,  although  the  rent  may  be  kit 
than  50/.  a  year,  w  where  the  rent  exceeds  60f. 
a  year.  The  intention  of  the  legislature,  it  may 
be  inferred,  was  not  to  subject  the  tenants  or 
occupiers  of  property  beyond  the  prescribed 
value  to  the  summary  mode  of  proceeding 
pointed  out  by  the  section  referred  to.  In  this, 
as  in  other  particular^  however,  the  late  act  is 
ambiguous  and  difficult  to  understand. 

The  case  of  HiUon  v«  Lwd  Grtmmtte,  re- 
ported p.  134«  amU,  waa  decided  in  the  Foil 
Court  Q.B« 


DIGEST,    AND   JOURNAL   OF   JURISPRUDENCE, 


SATURDAY,  JUNE  19,  1847. 


**  Quod  magis  ad  Noa 
Pertinet,  et  nescire  malum  est«  agitamus.' 


HORIT. 


LEGAL  MEASURES  NOW  BEFORE 
PARLIAMENT. 


The  necessity  for  unrelaxed  vigilance  in 
reference  to  the  proceedings  in  parliament, 
suggested  in  a  former  number,  is  about  to 
be  strikingly  exemplified.  It  is  now  un- 
derstood, the  mischiefs  the  country  has 
already  endured  by  precipitate  legislation 
18  likely  to  be  aggravated,  by  forcing 
through  both  houses  more  than  one 
measure  affecting  the  administration  of 
the  lair,  at  the  eleventh  hour,  when  there  is 
neither  time,  patience,  nor  disposition  to 
discuss  their  migi^ts;  or  even  to  master  the 
details.  If  the  proposed  enactments  re- 
lated to  the  glove  manufacture,  or  the 
ribbon,  trade,  or  any  other  branch  of, 
national  industry,  some  person  would  be 
found  in  parliAment  to  insist  that  the  in- , 
teresfs  immediately  involved  should  be  pre- 
viously consulted,  and  the  passing  of  the 
law  postponed  until  the  matter  was  duly 
considered.  But  as  the  measures  in  ques- 
tion peculiarly  affect  the  administration  of 
justice,  experience  justifies  the  apprehen- 
sion that  they  will  be  consigned  to  the 
tender  mercies  of  those  persevering  spirits 
who  seem  to  act  upon  the  principlp,  that  it 
is  better  to  do  mischief  than  dd  nothing. 

One  of  the  m^sures  which  is  now 
ia  rapid  progress  through  parliament  is 
founded  upon  the  Report  of  a  Select  Com- 
mittee of  the  House  of  Lords  on  the  Bank- 
ruptcy Law  Amendm'ent  Bill,  the  Bank- 
ruptcy and  Insolvency  Bill,  (No.  2,}  and 
the  Debtor  and  Creditor  Bill.  In  refer- 
ence to  these  several  bOIsy  the  commijttee 
baye  reported  as  follows  :*— 

\qu  xzziy.  No.  1>006. 


"  The  committee  are  of  ofnnion  that  the  pro- 
visions in  the  several  acts  respecting  bank- 
ruptcy and  insolvency  ought  to  be  consolidated, 
but  before  any  bill  or  bills  for  that  purpose  can 
be  usefully  considered  it  appears  to  be  neces- 
sary to  determine  whether  one  system  of  law 
should  not  be  adopted  for  all  cases  in  insol* 
vency. 

"  An  inquiry  necessary  to  lead  to  a  satisfac^ 
tory  result  upon  this  important  subject  woiilfr 
in  the  opinion  of  the  committee  occupy  more- 
time,  than  the  probable  duration  of  the  present 
session  is  hkely  to  afford ;  the  committee  there- 
fore have  al)stained  from  entering  into  that  in- 
quiry, but  earnestly  recommend  Uiis  important 
subject  to  the  favourable  consideration  of  the 
house  in  the  next  session  of  parliament,  enter- 
taining the  hope  that  such  assimilation  may, 
under  due  guards  and  modifications,  be  found 
practicable. 

"The  committee,  however,  are  of  opinion, 
that  there  are  some  matters  connected  with 
the  bills  referred  to  them  which  ought  not  to 
be  delayed,  and  which  may  properly  be  pro- 
vided for  during  the  present  session. 

"  It  havingbeenfound  unnecessary  to  continue 
the  Court  of  Review  in  Bankruptcy  as  origi- 
nally  constituted,  the  jurisdiction  of  that  court 
is  now  exercised  by  one  of  the  Vice-Chancellors, 
though  not  in  that  character,  but  as  a  judge  of 
the  Court  of  Review. 

''  The  committee  are  of  Opinion  that  the 
Court  of  Review  ought  to  be  abolished,  and 
the  jurisdiction  now  belongipg  to  it  ought  to^ 
be  exercised  by  sach  of  the  Yice-Chancellors 
as  the  Lord  Chancellor  may  from  time  to  time 
appoint  for  that  purpose. 

"  Much  inconvenience  has  been  found  to 
arise  from  the  extent  of  country  subject  to  the 
jurisdiction  of  the  London  Court  of  Bankruptcy. 
In  the  countrv  cBstricts  the  Lord  Chancellor, 
to  prevent  similar  inconvenience,  has  the  power 
of  {^pointing  differeAt  places  within  each  dis- 
trict inwhidi  the' court  is  to  be  held.  The 
committee  are  of  opinion  that  the  Lord  Chan- 


162 


Legal  Measures  now  before  ParUament, 


cellor  should  have  a  similar  power  within  the 
London  district,  doubts  having  been  suggested 
whether  he  has  this  power. 

"The  circuits  of  the  commissioners  under 
the  Insolvent  Debtors  Acts  are  attended  with 
loss  of  time  aadi  gpwal  tayie*  oi  tmvriftjg, 
and  yet  do  na|  affrafi  ^yit»  v^am  fvf.  me 
executing  of  the  object  of  those  acts.  The  ap- 
pointment of  judges  in  the  county  courts  afford 
a  remedy  for  the  tvil;  and  the  comiiiittee  re- 
bommend  that  all' the  duties  now  performed  hf 
the  commissioners  upon  the  circuit  should  in 
future  be  performed  by  the  judges  of  tlie  county 
courts. 

*'  It  having  been  found  inoonvement  in  the 
present  state  of  the  law  that  the  insolvent  juris- 
diction given  by  the  late  acts  in  bankruptcy 
should  be  exercised  by  the  commissioners,  the 
committee  are  of  opinion  that  such  jurisdiction 
should  for  the  present  be  remo^'cd '  from  the 
commissioners  in  bankruptcy,  and  that  any 
vacancy  which  may  occur  in  tne  London  Ck)urt 
of  BankruptcjT  or  the  Court  of  the  Insolvent 
Pebtor  CommissioiierB  should  not  be  filled  up 
before  the  termination  of  the  next  session  of 
|)arliament. 

"The  committee  consider  Uiese  subjeets  as 
of  great  importance  to  the  due  admaaistratioa 
of  tne  law,  and  recommend  them  to  the  serious 
oonsideration  of  the  house." 

.  A  bill  has  been  framed,  in  conformity 
with  this  report)  abolishing  the  Court  of 
Review  and  the  circuits  of  the  Insolvent 
Commissioners,  and  transferring  th«  juris- 
diction of  the  Commissioners  of  Bankruptcy 
in  matters  of  insolvency  in  town  causes  to 
jthe  Commissioners  of  the  Court  for  the 
Relief  of  Insolvent  Debtors^  and  in  country 
pauses  to  the  judges  of  the  County  Courts, 
to  whom  the  jurisdiction  now  exercised  by 
the  Commissioners  for  the  Relief  of  Insol- 
vent Debtors  in  country  cases  is  also  trans- 
ferred. We  are  not  aware  whether  it  is 
intended  to  consolidate  the  bill  the  pro- 
visions of  which  we  have  just  described, 
with  another  entitled  <<  An  Act  to  amend 
the  Law  relating  to  Insolvent  Debtors,'' 
which  we  find  was  brought  from  the  Lords 
on  the  29th  April,  and  ordered  by  the 
House  of  Commons  to  be  printed  on  the 
9th  June,  1847.  The  bill  last  referred  to 
consists  of  two  lengthy  clauses,  which  w« 
^  fl^^m  it  advisable  nevertheless  to  print  in 
extaua, 

''That  in  case,  upon  tha  disdiarge of  any 

insolvent  debtor  ^  tbs  cottct  authorized  for 

tluit  purpose,  by  virtue  of  any  act  now  or  hsre- 

pftsr  to  be  in  forcflb  it  Aa^  appear  to  the  said 

^.     court,. upon  any  applicalion  to  tha  aaid  court 

*^^Mw|lV\1«|I^esplveDt  mads  after  the  expiratibn 

W^Cj  Li^ii  #Sjiul^  om  tho  date  qi  the  dischaiga  of 

r  the  pM  Gowrt,  tba^  angr  ml 

,  pr  Mqr  revenion^,  coap* 


tingent  or  other  interest  in  any  real  or  peraonsd 
property,  stated  in  the  schedule  of  the  said  in- 
solvent  to  have  belonged  to  the  said  insolvent 
at  the  time  of  his  discharge,  shall  not  have  been 
sold  or  disposed  of,  or  made  available  for  the 
bsDiftt  oi  tks  emptors  of  the  anid  insolvent, 
tlie  Mid  eoufft  m  k^eby  aniAoiaed  upon  such 
application  to  investigate  such  matter,  and,  if  it 
snail  appear  just  ana  proper,  to  require  the  as- 
signee of  such  insoivent'ff  estate  appoittted  1^ 
the  said  court,  or  in  case  no  such  assignee  tSoA 
have  been  appointed,  then  to  authorize  the  said 
insoi^ent  tt^take  such  measures  as  to  the  said 
court  shall  appear  adnsable,  to  sell  and  dispose 
of  such  real  or  personal  property,  or  reveraton- 
ary,  contingent  or  other  interest  in  any  real  or 
personal  property,  so  stated  in  the  schedule  <rf 
the  said  insolvent,  either  by  public  auction  or 
private  contract,  or  in  such  otuer  manner  as  the 
court  shall  direct ;  and  in  case  such  sale  and 
disposition  shall  be  effectual,  and  to  the  satis- 
faction of  the  court,  the  assignee  of  the  said  in- 
solvent's estate,  or  the  pro\isional  assignee  of 
the  said  court  (as  the  case  may  be),  sfcoall 
under  an  order  to  be  made  bjr  the  said  court 
for  that  purpose,  execute  an  assignment  of  such 
property  so  sold  and  disposed  of  to  the  pur- 


chaser or  purchasers  thereof,  upon  payment 
into  the  said  court  of  the  amount  of  sock  par- 
chase  or  purchaass,  to  abide  the  order  of  the 


said  court ;  but  in  case  it  shall  appext  to  the 
satisfaction  of  the  said  court  that  no  sale  or 
disposition  of  such  property  can  be  effected, 
ana  thai  the  same  cannot  be  made  availahie  for 
the  benefit  of  the  crmHtors,  then  and  in  tPoA 
ease  it  shall  be  lawful  for  the  said  eourt»  if  lim 
said  court  shall  think  fit,  and  after  suck,  notice 
given  of  such  proceedings  to  the  seveied  cre- 
ditors mentioned  in  the  schedule  of  the  said  in- 
solvent, as  the  said  court  shall  deem  necessary 
and  direct,  and  on  proof  to  the  satisfaction  of 
the  said  court  of  the  due  service  of  such  nodce, 
and  upon  hearing  any  objections  which  nurybe 
made  thereto  by  any  cremtor  of  the  said  insd- 
vent»  to  order  the  provisional  assignee  of  the 
said  court,  notwithstanding  the  appovdmeol 
by  the  said  court  of  any  assignee  or  assignees 
of  such  insolvent's  estate  and  effects,  to  execute 
an  assignment  of  such  property  to  the  said  in- 
solvent, who  shall  thereupon  be  and  beeome 
fully  possessed  of  and  entitled  thereto^  and  » 
if  he  had  nowr  been  discharged  by  ^m  sasi 
court :  Provided  alwav%  Thalall  eosta,  tAmgm 
and  expenses  wi  suon  applicalaon  Id  die  Mid 
court,  and  of  proceeding  to  a  sale  and  dispoMi 
tion  of  such  property,  and  all  oUier  cost^ 
charges  and  expenses  attending  the  proceedings 
thereon  before  the  said  court,  ana  of  the  as- 
signment of  such  property  to  the  said  inanlvent» 
shall  b*  boms  and  difrayedky  Ib^said.iBMil- 
in  case  of  actaai  sal*  of  s«A  proporlv^ 


vent»  or  in  case  of  actaai  sal*  of  s«A  pnpor^ 
out  of  the  swn  realized  and  paid  into  tmrnt  m 
respect  thereof  if  tha  sane  shall  b«  snflkisBl 
for  that  purpose. 

'*That  iu  any  appficoiion  to  be  bereafter  Bflds 
fa  the'said  comt,\ind^  the  po«eri  of  «n;«tf 
ss-nNce  for  toe  relief  of  mscdvent  disptan^  ftx 
the  appointments  «B]rpnt^Ae 
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quired  property  of  any  insolvent  towards  the 
payment  of  the  debts  contained  in  the  scfaednle 
ei  such  Huotrent,  H  shaB  not  be  Unrfoi  for  the 
aatd  eonrl,  in  proceediag  npon  sueh  appboition, 
to  take  any  account  or  conoderatioa  of  any 
leal  or  penoaal  property,  or  any  reTersionary, 
eontingent  or  other  interest  in  any  real  or  per- 
sonal property^  stated  in  the  schedule  of  the 
said  insolvent  to  have  belonj^^ed  to  the  said  in- 
aalrettt  at  tibe  time  of  his  discharge^  and  which 
shaH  have  been  feconveyed  to  such  insolvent 
by  the  pnmnonal  assi^pMe  of  the  said  coort  in 
nwnner  herein  provided,  unless  it  shall  appear  I 
to  the  satis&ction  of  the  said  court,  that  such  | 
I>roperty  so  reconveyed  to  the  said  insolvent  i 
since  such  reconveyance  has  become  of  sub- ) 
stantial  value,  or  has  been  sold  or  disposed  of 
for  a  valuable  consideration ;  in  either  of  which 
eases  the  same  shall  be  deemed  and  considered 
by  Ae  said  court  to  be  in  the  nature  of  future 
aeqnired  property,  and  may  be  dealt  with  ac- 
cordingly.*' 

In  botTi  these  bills  the  hand  of  the  same 
eminent  artist  is  visible,  and  what  altera- 
tions and  modifications  may  be  introduced 
between  this  and  the  first  week  of  Ju)y, 
when  it  la  intended  they  shall  receive  the 
Royal  assent,  their  distinguished  framer 
best  knows.  Our  complaint  is,  that  they 
should  be  pressed  at  all  through  parliament 
at  such  a  season,  the  more  especially  as  the 
Report  of  the  Select  Committee  of  the 
Lords  holds  out  a  prospect  that  the  whole 
subject  b  to  be  ripped  up  in  the  next  ses- 
sion of  parliament.  Granting  that  the 
Court  of  Review  ought  never  to  have  been 
tttablighedy  and  that  the  acts  of  1842  and 
1844,  conferring  jurisdiction  on  the  Bank- 
rupt Commissioners  in  matters  of  insol- 
vency, have  worked  as  ill  and  operated  as 
inconveniently  as  it  was  possible  for  any 
legislative  measures  to  do,  still  wc  humbly 
conceive  that  it  would  be  more  advan- 
tageous to  all  parties  to  suffer  things  to  re- 
main as  they  are  for  another  year,  than  to 
endeavour  by  patchwork  legislation  of  this 
description  to  amend  lawa  which  it  is 
xrowedly  contemplated  speedily  to  [^ace  on 
a  totally  different  footing. 

We  understand  it  is  also  intended  to  pass 
through  parliament  in  the  present  session  a 
Bin  "  to  protect  from  Vexatious  Actions  all 
Persons  discharging  Public  Duties,  whether 
L^siative,  Judicial,  or  Ministerial,  and 
whether  imposed  fay  the  Common,  the 
Scdesfastical,  or  the  Statute  Law  of  the 
Realm."  It  may  be  remembered  that  this 
WM  one  of  the  batch  of  billa  introduced  by 
Lord  Brougham  at  an  advanced  period  of 
tbe  lait  aesaion  of  parliamenU  Its  pro- 
were  then  printed  in  the  Jueged 


Observer,^  but  as  it  attracted  Iittte  att'en* 
cian  in  the  profession, — never,  so  far  as  we 
could  learn,  underwent  any  discussion  in 
parliament,  and  appeared  to  have  heen  in* 
troduced  rather  more  with  the  view  of  aid- 
ing a  numerical  demonstration,  than  with 
any  serious  intention  of  obtaining  a  legis- 
lative  sanction  for  its  provisions,  it  was  not 
at  that  time  deemed  necessary  to  make  it 
the  subject  of  special  comment.  It  is  im- 
possible, however,  to  glance  at  the  variety 
of  subjects  dealt  with  by  this  bill  without 
perceiving  that  its  clauses  would  produce 
most  extensive  and  important  changes  in 
various  branches  of  law.  The  bill  ex- 
pressly proposes  to  deal  with  the  law  re- 
specting notices  of  actions,  limitations  of 
actions,  venue,  tender  of  amends,  payment 
of  money  info  court,  pleas  of  the  general 
issue,  and  costs.  We  shall  be  greatly  de- 
ceived, if  it  be  not  found,  upon  a  careM 
examination  of  its  provisions,  that  it  un- 
settles and  interferes  with  other  matters  of 
no  less  importance,  to  which  no  direct  re- 
ference is  made.  The  statute  5  &  6  Vict- 
c.  ^7y  which  was  introduced  by  the  present 
Chief  Baron  of  the  Exchequer,  when  At- 
torney-General, under  the  sanction  of  the 
then  existing  government,  is  repealed  in 
to  to,  and  the  new  bill  proposes  **  to  altcf 
some  of  the  provisions  therein  contained, 
and  to  embody  the  remainder  in  a  morel 
comprehensive  act."  Sir  F.  Pollock's  Act 
is  confined  in  its  operation  to  acts  of  ^  a 
local  and  personal  nature,''  but  the  bill 
under  consideration  is  not  thus  restricted 
in  its  operation,  and  will  be  found  to  repeal 
and  not  reimbody,  one  of  the  most  im- 
portant provisions  in  the  statute  5  &  6 
Vict.,  which  repeals  the  provisions  in  all 
Local  and  Personal  Acts,  whereby  any  party 
is  permitted  to  plead  the  general  issue 
only,  and  give  any  special  matter  in  evi- 
dence without  specially  pleading  the  same. 
Wherefore  it  has  become  necessary  to  con- 
fer this  important  privilege  on  persons  act- 
ing under  Local  and  Personal  Acts,  as  dis- 
tinguished from  ordinary  individuals,  we 
are  at  a  loss  to  understand.  But  assum- 
ing the  principle  of  the  measure  to  be  un- 
exceptionable, and  that  persons  acting  in 
pubKc  capacities  require  some  protection  iir 
addition  to  that  which  the  lawand  their  owD 
positions  secure  to  them, — a  proposition, 
however,  which  we  desire  to  see  proved,-* 
still  provisions  involving  such  extensive 
practical  changes  in  the  admiofstratigit  of 
^e  hnr  wilt  not,  we  trust,  be  sufHsred  to 

^  Ante,  vol.  33,  pp.  91»  99,  and  93^    ' 
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past  through  the  houses  of  parliament 
without  more  time  fpr  consideration  <'  than 
the  probable  duration  of  the  present 
session  is  h'kely  to  afford/'  The  advocates 
for  popular  riglits  may  find  more  than  one 
section  in  this  bill  deserving  their  at- 
tention. 

We  cannot  close  tliese  remarks  without 
adverting  to  the  reported  proceedings  of 
the  Law  Amendment  Society,  at  the  an- 
nual public  meeting  holden  on  the  5th  of 
June  last.  Lord  Brougham  is  often  power- 
ful, and  always  amusing ;  but  it  is  not  easy 
to  understand  how  he  could  have  preserved 
his  own  solemnity  of  countenance,  or  per- 
suaded his  auditors  to  resist  the  impulse  of 
laughing  outright,  when  he  took  credit  on 
that  occasion  for  the  remarkable  caution 
and  circumspection  manifested  in  the  pre- 
paration of  tnose  recent  changes  in  the  law 
and  its  administration,  with  which  his  lord- 
ship's name  and  character  are  indissolubly 
associated.  The  noble  and  learned  lord, 
as  might  have  been  expected,  illustrated 
his  proposition  by  a  reference  to  the  expe- 
riments made  in  the  Law  of  Debtor  and 
Creditor,  and  the  abolition  of  imprisonment 
for  debt,  which  afforded  signal  examples 
of  philosophic  foresight  and  cautious  con- 
sideration I  The  history  given  of  the  pro- 
vision in  the  7  &  8  Vict.  c.  96,  which 
abolished  arrest  in  execution  for  sums 
under  20/.,  is  curious,  instructive,  and 
singularly  complimentary  to  that  branch 
of  the  legislature  which  reckons  Lord 
Brougham  amongst  its  most  active  mem- 
bers. As  his  lordship  stated,  « the  House 
of  Lords  were  informed  by  petition,  that 
twenty-five  people  were  confined  in  a  place 
ten  feet  square,  without  any  bed,  not  even 
straw  or  water.  The  house  was  alarmed 
at  this  statement,  and  the  legislature  in 
consequence  passed  an  act  abolishing  all 
arrests,  either  on  execution  or  mesne  pro- 
cess, under  20/."  It  is  to  be  hoped  that 
in  making  this  statement,  his  lordship  only 
describes  the  impulsive  humanity  which 
influenced  a  single  member  of  the  House 
of  Lords,  and  that  the  legislature,  in  mak- 
ing so  important  a  cliange  in  the  law  and 
tlie  relations  of  debtor  and  creditor,  acted 
upon  sounder  and  more  comprehensive 
principles  than  Lord  Brougham  imputes  to 
them.  If  prisoners  were  so  insufficiently 
accommodated  in  any  gaol  in  the  kingdom 
as  that  twenty-five  were  huddled  into  a 
space  scarcely  sufficient  for  one,  it  might 
word  an  abundant  reason  for  passing  an 
act  for  securing  adequate  accommodation 
for  prisoners  confined  in  gaol  for  debt,  and 


might>  perhaps,  justify  the  infliction  of 
some  penalty  on  the  local  authorities  who 
displayed  so  much  indifference  to  the  dudes 
of  humanity  ;  but  it  afforded  no  sufficient 
ground  for  abolishing  arrest  for  debt  khrongh- 
out  the  kingdom.  However  preposterous 
the  motives  that  may  influence  indiyidual 
members,  the  House  of  Lords  would  Ul 
sustain  its  character  as  a  deliberative  body, 
and  fail  to  maintain  the  influence  it  exer- 
cises upon  public  opioion,  if  it  were  possible 
to  conceive  it  legislated  upon  considera- 
tions so  partial  and  short-sighted.  Al- 
though Lord  Brougham  may  be,  and  we 
have  good  reason  to  believe  is,  fuHy  justi- 
fied in  stating  that  "  the  Law  Amendment 
Society  had  nothing  to  do  with  the  measure 
in  question,"  and  is  possibly  right  in  con- 
jecturing, that  "if  the  act  had  cooie 
through  that  society,  it  would  have  been 
carefully  examined  and  deliberated  upon 
by  a  committee,  it  would  have  been 
thoroughly  sifted  before  it  came  before  the 
legislature,  and  guards  would  have  been 
inserted  in  it  for  the  protection  of  all 
parties  ;**  yet  we  must  be  permitted  to  re- 
tain a  greater  degree  of  respect  for  the 
House  of  Lords  as  a  deliberative  assembly 
tlian  it  would  be  possible  to  entertain,  if 
we  did  not  doubt  the  accuracy  of  his  lord- 
ship^s  testimony  as  to  the  circumstances 
under  which  this  important  change  in  the 
relations  between  debtor  and  creditor  was 
effected. 


ABOLITION 


OF   A    MASTERSHIP 
CHANCERY. 


IN 


A  bill  has  just  been  introduced  by  the  Lord 
Chancellor  for  abolishing  one  of  the  offices  of 
Master  in  Ordinary  of  the  High  Court  of  Chan- 
cery. 

It  recites  the  Act  of  3  &  4  W.  4,  appointing 
Masters  and  giving  Salaries,  &c.  to  their 
Clerks. 

It  also  recites  the  5  Vict.,  abolishing  the 
Mastership  of  the  Equity  Exchequer;  the  ap- 
pointment of  Mr.  Richards,  and  the  resignation 
of  Mr.  Lynch. 

It  then  provides,  "That  it  shall  be  lawful 
not  to  fill  up  the  office  so  vacant;  hut  that  the 
same  shall  be  abolished." 

The  chief  and  second  clerks  may  be  retained 
for  a  period  not  exceeding  twelve  months. 

And  compensation  is  to  be  allowed  by  the 
Lord  Chancellor,  with  the  consent  of  the  Com- 
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xnisflionerB  of  the  Treasury,  to  Mr.  Barrett,  the 
chieC  and  Mr.  Wright  the  second  clerk,  to  be 
pud  out  of  the  Snitori  F^d. 


REPORT  OF  THE  SELECT  COM- 
MITTEE ON  LEGAL  EDUCATION. 

The  committee  having  examined  and 
considered  the  facts  and  reasonings  stated 
in  their  report  on  the  several  questions  re- 
ferred to  them,  have  come  to  the  following 
resolutions  : — 

"1.  That  the  present  state  of  legal  education 
in  England  and  Ireland,  in  reference  to  the 
classes  professional  and  unprofessional  con- 
cerned, to  the  cxtentand  nature  of  the  studies 
pursued,  the  time/^ployed,  and  the  facility 
with  which  instru^im  may  he  obtdned,  is  ex- 
tremdy  unsatisfactory  and  incomplete,  and 
exhibits  a  striking  contrast  and  inferiority  to 
such  education,  provided  as  it  is  with  ample 
means  and  a  judicious  system  for  their  appli- 
cation, at  present  in  operation  in  all  the  more 
civilised  states  of  Europe  and  America. 

"  2.  That  this  is  shown,  in  a  strikinjg  degree, 
in  onr  pnblic  institutions.  In  none  of  our  col- 
legiate establishments,  serving  as  places  of  pre- 
liminary study  to  our  universities,  are  anv  legal 
courses,  however  elementary,  pursued.  In 
neither  of  the  two  ffreat  universities  of  England, 
Oxford  and  Cambridge  (the  latter  claiming  a 
faculty  of  law)»  are  there  more  than  two  chSs, 
the  one  on  civil,  the  other  on  English  Uw;  one 
of  these  chairs  is  usually  neglected,  the  attend- 
ants few,  or  none,  the  lectures,  from  want  of 
hearers,  even  where  the  professor  is  zealous,  so 
rare,  that  they  have  been  finally  discontinued ; 
the  other,  though  the  more  efficient,  and  better 
frequented,  is  still  inadequate ;  the  decrees  con- 
ferred reouire  for  their  acquisition  a  very  small 
d^rree  of  application  or  acquirement ;  the  cer- 
tificate of  a  very  limited  number  of  lectures,  and 
a  few  exercises,  are  sufficient.  The  University 
of  Dublin  is  in  nowise  superior  in  any  of  these 
particulars,  whatever  be  the  exertions  or  wishes 
of  professors.  In  the  University  of  London, 
especially  in  University  College,  efforts  have 
b^  made  to  supply  these  wants,  and  for  a 
time  proved  successful.  .  In  the  College  of 
Hailevburv,  such  requirements  have  been  better 
met.  out  they  are  limited  to  students  for  India. 
There  is  thus  no  course,  sufficiently  extensive, 
available  or  accessible,  for  the  general  student, 
still  less  for  the  professional.  The  Inns  of 
Court  have  long  since,  in  England,  discontinued 
their  lectures  and  readings ;  in  Ireland  they  do 
not  appear  to  have  been  ever  given.  Exercises 
altogether  nominal  have  been  substituted ;  and 
these,  with  a  certain  number  of  attendances,  or 
presumed  attendances,  on  dinners,  are  the  only 
conditions  at  present  insisted  on  for  admission 
to  the  bar.  No  better  provision  has  been  made 
by  the  public  for  the  instruction  of  the  solicitor. 
Subtlitutes  and  remedies  for  these  defects'have 
been  sought  by  the  future  barrister,  in  attend- 


ance at  a  special  pleader's,  or  conveyancer's 
office;  and  by  the  future  solicitor,  in  bein^ 
articled  to  the  solicitor,  and  by  being  require! 
to  ans,^er  an  examination  previous  to  admis* 
sioh;  but  the  first,  though  well  calculated  to 
cbminunicate  minute  practical  knowledge  of 
forms  and  technicalities,  cannot  be  considered 
as  a  substitute  for  that  systematic  and  compre- 
hensive information,  and  philosophic  spuit, 
which  are  the  highest  qualities  of  me  lawyer ; 
and  the  second,  as  usually  conducted,  though 
useful  in  training  to  the  mechanicsd  drudgery 
of  the  profession,  is  not  sufficient  for  the  higher 
and  more  important  duties  of  the  solicitor; 
defects  much  enhanced  by  his  previous  indif- 
ferent education,  and  the  absence  of  sufficient 
educational  or  examination  tests.  No  profes- 
sional education  of  any  extent,  or  at  aU  ade- 
quate to  the  end  in  view,  is  provided  .for  the 
practitioner  in  the  Ecclesiastical  Courts,  the 
diplomatist,  or  the  administrative  professions 
which  on  the  continent  have  attracted  the 
greatest  attention,  and  for  the  education  of 
whose  members  such  ample  means  have  been 
contributed  by  the  state. 

"  3.  That  it  may  therefore  be  asserted,  as  a 
general  fact  to  which  there  are  very  few  excep- 
tions, that  the  student,  professional  and  unpro- 
fessiond,  is  left  almost  solely  to  his  own  indi- 
vidual exertions,  industry,  and  opportunities, 
and  that  no  legal  education,  worthy  of  the 
name,  of  a  public  nature,  is  at  this  moment  to 
be  had  in  either  country. 

*'A.  That  it  does  not  appear  to  us  that  this 
state  of  things  is  defensible,  much  less  desir- 
able. However  undeniable  the  high  reputation 
for  capacity  and  character  which  the  oar  has 
attained  in  both  countries,  and  the  great  emi- 
nence to  which  some  of  its  members  (Mans« 
field,  Blackstone,  Sir  William  Grant,  &c.,  &c.,) 
amidst  all  these  drawbacks  have  attained,  it  is 
still  not  less  true  that  their  talents  would  have 
suffered  no  diminution  by  an  improved  system 
of  preliminary  study,  that  none  of  their  faculties 
would  have  been  abridged  of  their  energy, 
whilst  it  is  not  less  unquestionable  that  much 
that  is  now  erroneous  and  insufficient  would 
have  been  noticed  and  remedied,  and  that  the 
profession  and  the  public  generally  would  have 
largely  gained.  The  care  which  we  bestow  on 
the  eaucation  of  the  theologian  and  physician, 
in  the  interest  of  society  as  well  as  of  the  indi- 
vidual, arises  from  this  conviction;  nor  has 
your  committee  received  any  evidence  which 
would  lead  them  to  exclude  from  the  operation 
of  such  a  principle  the  education  of  the  barns'^ 
ter  or  solicitor. 

''  5.  That  this  conviction  is  not  less  strong, 
when  we.  come  to  a  careful  consideration  Of  the 
results  of  the  present  want  of  legal  education 
as  they  affect  the  student  and  society.  The 
general  student  being  without  the  means  even 
of  an  elementary  legal  education  as  part  of  his 
general  course  in  the  university,  proceeds'  to 
the  active  business  of  life,  and  the  discharge  of 
duties  which  a  free  country  and  popular  con- 
stitution confide  to  him,  very  inadequately  pre- 
pared for  the  purpose.    He  is  called  on  to  act 
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u  magiBtrate,  legislator,  administrator,  with 
insufficient  knowledge,  crude  ideas,  and  false 
TiewB.  The  professional  man  suffers  still  more. 
The  barrister  has  to  obtain  his  knowledge  by 
practice  only,  and  must,  more  or  less,  however 
It  may  be  useful  as  an  instrument  in  acomring 
immediate  wealth,  feel  when  called  to  a  nigher 
sphere  of  usefulness  and  duty  in  his  nrofession, 
that  technicalities  will  not  supoly  tne  want  of 
the  spirit  and  wisdom  which  snould  regulate 
their  use.  The  solicitor  comes  ill  entitled, 
ihrough  want  of  the  qualities  which  sound  and 
careM  education  can  best  give,  to  that  confi- 
dence and  rdiance  which  the  very  delicate  and 
complicated  nature  of  his  duties  demand.  The 
minister  or  consul  abroad  has  experience  only 
to  guide  him,  and  in  the  many  intemationad 
questions  which  may  arise,  looks  principally  to 
precedent  for  guidance  and  support. 

"6.  That  amon^^st  other  consequences  of 
tins  want  of  scientific  legal  education,  we  are 
altogether  deprived  of  a  most  important  class, 
the  legists  or  jurists  of  the  continent ;  men  who, 
imembarrassed  by  the  small  practical  interests 
of  their  profession,  are  enabled  to  apply  them- 
lelves  exdusiveljr  to  law  as  to  a  science,  and 
to  claim  by  their  writings  and  decisions  the 
reverence  of  their  profession,  not  in  one  countrv 
onl^,  but  in  all  where  such  laws  are  aa- 
ministered. 

*'  7.  That  we  do  not  ascribe  these  defects  to 
individuals,  but  to  our  peculiar  svstem  and  prac- 
tice.   The  legal  education  of  tne  continent  is 
ocmducted  almost  exclusively  In  the  universities, 
and  the  universities  are  regulated  on  a  totally 
different  system  from  ours.      Jurisprudence 
£pnns  one,  and  often  the  chief  of  the  four  facul- 
ties*   Through  that  facultv,  supplied  with  nu- 
merous courses,  and  tested  by  efikient  exami- 
nations, not  only  must  the  future  lawyer,  jurist, 
civilian,  and  solicitor,  but  the  future  diplo- 
matist and  ofiicial,  necessarily  pass.    Nor  is 
ihis  all :  to  this  large  cultivation  of  law  the  two 
last  must  add  a  lar^e  amount  of  political, 
statistical,  and  economical  knowledge.    With- 
out such  preparation,  well  proved  by  a  series  of 
examinations,  there  exists  no  ofikial  eligibility. 
In  our  universities,  not  only  is  the  general 
studeot  unitiated  in  such  studies,  but  even  if 
lie  were  disposed  to  attend  to  them«  his  am- 
bition is  stimulated  by  higher  rewards  in  other 
branches,  and  by  tiie  exclusive  and  absorbing 
cultivation  of,  especially,  the  nmthematical  and 
dassical  divisions  of  his  course.   There  is  littie 
tkne;,  littie  inclination,  litUe  inducement,  no 
compulsion.    Degrees  in  law  are  no  more  than 
cheaply  acquired  substitutes  for  degrees  in  arts. 
The  immediate  and  practical  advantage  out- 
mighs  the  distant  and  theoreticaL    It  is  not 
unwr  such  circumstances  that  the  "ad  Wntum** 
Jaw  courses  of  the  universities  are  likely  to  be 
sUtanded,  and  if  attended,  to  be  continued  with 
efficiency  for  any  length  of  time. 

"  8.  That  your  committee  have  not»  however, 
COBM  to  the  conclusion  thatthis  state  of  thinigs 
.^ofls  not  admit  of  eosnction;  an  the  contrary, 
ihsy  havs  received,  Uuring  their  course  of  in- 
907,  very  direct  and  wnqnestionshlp  proofs 


from  all  classes,  professional  and  unproCes- 
sional,  not  only  of  the  necessity,  but  also  of  flie 
facility  of  reform.  Already  commenceBDeaits, 
with  no  small  deypnee  of  success,  have  beea 
made,  by  the  establishment  and  operations  of 
the  "  Law  Institute  "  in  Dublin,  and  in  London 
and  Manchester  by  the  institution  of  tiidr 
respective  Law  Societies.  The  coocumat 
evidence  of  many  eminent  members  of  the  pro- 
fession is  not  less  indicative  of  general  assent 
to  these  opinions ;  but  even  were  this  wanting; 
we  have,  in  the  recent  recognition  of  the  ssme 
principles,  and  in  tiie  efforts  for  canjing  them 
mto  operation  in  the  proceedings  of  tiie  Uni- 
versity of  London  and  the  Inns  of  Couit,  not 
only  testimonies  to  the  same  effect,  but  cn« 
couraffements  and  pledges  for  the  future.  The 
period  thus  appears  to  have  fuHy  arrived  when 
larger,  wider,  and  more  systematic  co-opeiation 
may  be  demanded  and  expected,  and  when 
suggestions  from  the  legislature  will  not  be 
disregarded  by  tiie  public,  but  especially  by 
professional  bodies.  In  these  matters  the  best 
labourers  are  the  voluntary,  and  no  reform  is 
likely  to  be  so  general,  effective,  or  permanent 
as  that  which  is  the  result  of  the  calm  delibe* 
rations  and  matured  convictions  of  those  di- 
rectiy  concerned. 

"  9.  That  a  system  of  legal  education,  to  be  of 
general  advantage,  must  comprehend  and  meet 
the  wants  not  only  of  the  professional,  but  alw 
of  the  unprofessional  student. 

*'  10.  That  legal  education  for  the  general  no- 
professional  student  can  scarcely  be  commenced 
on  any  extended  scale,  earlier  than  the  period 
of  university  education;  and  that  it  wiU  be 
therefore  unnecessary  to  offer  any  recommenda- 
tions in  reference  to  preparatory  or  high 
schools,  or  other  institutions  of  a  more  collegia te 
character,  with  the  exception  of  the  provincial 
colleges,  Ireland,  which  being  constructed  on 
the  university  principle,  and  likely  to  prove 
at  some  future  oay  colleges  of  an  unirersi^, 
may  admit  tiie  establishment,  amongst  othiv 
chairs,  of  chairs  of  law,  for  which  permission 
is  already  given  by  the  charter.  As,  however, 
it  may  be  apprehended  that  in  incipient  insti- 
tutions less  interest  and  demand  may  be  felt 
for  such  department^  especially  when  esta- 
blished in  the  provincial  towns  of  Ireland,  it  is 
deemed  advisable,  with  a  view  of  genend  or 
non-professional,  rather  than  of  professional 
education,  that  such  chairs  should  comprise 
amongst  their    courses,   besides  the  general 

Cciples  and  elements  of  jurisprudence  (the 
and  introduction  to  all  legal  study  and  the 
natural  sequel  to  history,  mental  and  mool 
philosophy  J  courses  also  of  constitutional  law, 
comparative  constitutional  law,  political  and 
commercial  geography,  a^fi^'^tV^^  ynd  p/^ii*v*a| 
economy. 

'*  11.  That  an  outline  of  the  lustory  and  pro- 
gress of  law,  with  the  elements  of  Jurispmdeac^ 
from  approved  text-books,  might  very  advan-> 
tsgeoualy  form  a  portion  of  thennder-gndnate's 
course  in  the  Rgg^iiah  and  Irish  univerntifli;  in 
continuation  and  illostrstion  of  the  ^Irrrfflfitt  of 
history  and  "*fpt'^^  gud  «^ral  nhflosophy ;  and 
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Aodd  tile  present  eoune  of  ac&cfeimcal  «tudie8 
be  80  extowive  as  to  preelode  such  addition 
(wiodi  majr  be  doubted),  sucb-portionfl  thereof 
n  axe  of  comparstiv*^  minor  importance 
sdg^t  be  suppressed,  so  as  to  allow  the  pro- 
posed law  stuaies  to  be  substituted. 

*  12.  That  in  order  to  give  efficiency -to  such 
change,  two  eraminatioos  should  be  admitted, 
tiie  one  of  the  character  usually  required  to 
qof^y  for  degrees  in  arts,  the  other  such  as  is 
Rfpnred  for  honours. 

*  *  IS.  Hiat  with  a  view  of  making  similarpro- 
vimon  for  the  more  advanced  stu&nts,  especi- 
aSysnchas  propose  to  devote  themselves  to 
lite  legd  or  even  clerical  profession,  it  appears 
casen&d  that  greater  efficiency  should  he  given 
to  the  existing  chairs ;  and  in  proportion  as  the 
study  shall  be  more  cultivated,  greater  exten- 
sion to  the  courses  and  a  greater  number  of 
diairs  to  each  department.  To  realize  this,  it 
wiO  be  necessary  that  greater  advantages  should 
be  attached  to  the  law  degrees,  and  a  greater 
Bmonnt  of  stndy  and  knowledge  be  demanded 
for  their  acqnisition.  Certain  situations  now 
limited  to  barristers  of  seven  years'  standing, 
might  be,  wth  due  precaution,  extended  (pro- 
vided such  other  reforms  accompanied  as  really 
Tendered  degrees  evidence  of  study  and  abHity) 
tD'hacfaeloTs  of  low;  others,  agun,  more  valu- 
a3>le  and  important,  to  doctors.  For  other 
offices  again  of  a  mixed  administrative  and 
lonl,  or  even  of  a  purely  administrative  or 
official  character,  might,  as  condition  of  eligi- 
bility, be  required  (after  a  certain  period,  of 
whiSi  due  notice  should  be  given)  the  degree 
of  doctor.  It  is  the  influence  of  this  regulation , 
to  a  degree,  which  contributes  so  materially  to 
nuse  and  encourage  legal  studies  on  the  conti- 
nent. The  conditions  for  the  acquisition  of 
legal  degrees  might,  with  the  approval  of  the 
judges,  he  easily  rendered  more  stringent.  A 
"rigorous  examination,  preceded  by  certificates 
of  attendance  on  lectures,  and  by  minor  perio- 
dical examinations  at  the  close  of  each  course, 
shoidd  be  exacted.  Optional  courses  can  onlv 
be  of  avail  when  the  taste  and  utility  of  such 
branches  of  study  is  widely  and  intimately  felt. 
It  would,  perhaps,  be  better  at  first  to  have 
noBc  but  such  as  are  strictly  obligatory.  Con- 
nected with  the  chairs  of  civil  law,  might  be  in- 
stituted chadrs  of  international  law,  and  colonial 
law,  for  such  as  might  find  it  necessary  or  ad- 
vantageous to  attend  them ;  and  with  the  chair 
of  Eo^sh  law,  and  subsidiary  to  it,  chairs  of 
ecmstitutional,  comparative  constitutional,  and 
Bnmidpal  law,  might  successively  be  esta- 
bhshed,  for  the  convenience  and  instruction 
especiany  of  such  general  students  as  might 
wuh  to  prosecute  their  studies  in  the  universi- 
ties, Inmer  than  the  proposed  elementary  legal 

course  of  the  under-graduatc. 

*'  H,  That  to  render  these  lectures  of  benefit, 
Jon  eomnnttee  are  strongly  impressed  with  the 
snportince  of  accompanying  all  lectures  wilih 
■  much  of  private  mstmction  and  qnesttomn^ 
as  nay  be  practicable,  but  especially  with  pen- 
-offieal  eAauuualions ;  which  may  tbus  affind 

tests  not  merely  of  a  given  amount  of  know- 


ledge, bat,  to  a  great  degree,  of  assiduity  an3 
perseverance  in  acquiring  and  Tetaining  it. 

**  15.  That  k  appears  from  evidence  before 
your  oommittee,  that  the  professional  student 
could  scarcely  acquire,  even  with  these  ad- 
ditions, that  special  and  thoroughly  professional 
education  necessary  for  professional  success,  at 
an  universttv.  The  necessity  of  residence,  the 
absence  of  the  living  and  nractical  illustrations 
of  -the  profession  itself,  tne  general  and  the^ 
oretic,  and  unprofessional  or  popular  nature  of 
the  instruction  given  at  an  university,  naturally 
render  it  necessary,  for  the  education  of  the 
professional  man,  that  some  institution  more 
special  and  characteristic  should  be  provided ; 
in  other  words,  a  college  of  law  seems  not  less 
important  to  the  lawver  than  a  college  of  sur- 
gery or  medicine  to  tne  surgeon  or  physician. 
It  is  the  natural  close,  preliminary  to  entering 
upon  practice,  of  that  for  which  Ae  university 
may  be  considered,  in  many  partictdars,  as  the 
preparation. 

"16.  That  this  institution  is  to  be  sought 
rather  in  the  application,  if  possible,  of  old  e8»- 
tablishraents  than  the  erecting  new  ones^  from 
the  guarantee  which  the  former  give  of  order, 
efficiency,  and  permanency ;  and  that  such  in- 
stitutions are,  to  a  great  degree,  to  be  met  with 
in  the  ''Inns  of  Court"  in  both  countries. 
In  direct  connexion  with  the  bar,  under  the 
superintendence  of  its  highest  authorities,  the 
judges,  or  of  its  most  distinguished  members, 
the  benchers,  with  old  prescription,  ancient 
privileges,  very  large  accommodations,  ample 
funds,  and  venerable  associations,  immediately 
interested  in  the  progress  and  honourably 
jealous  of  the  feme  of  the  profession,  no  bodies 
could  be  more  appropriately  selected,  if  willing 
or  likely  to  be  more  willing,  when  once  they 
shall  have  entered  upon  the  task,  than  the  Inns 
of  Court.  No  violent  or  inappropriate  innova- 
tion is  attempted  to  be  forced  upon  them. 
They  resort  only  to  their  own  ancient  statutes 
and  practices,  and  resume  anew  the  original 
objects  of  their  institutions, 

*"  l7.Tliat  to  give  effect  to  this  application  of 
the  Inns  of  Court,  to  the  purposes  of  a  special 
or  professional  law  college,  it  appears  much 
more  advisable  that  the  several  inns  in  this 
country  should  co-operate;  and  instead  of 
each  providing  for  its  own  use  or  that  of  its 
students,  a  series  of  lectures  on  all  great  de- 
partments of  civil  and  English  law,  tint  should 
niher  furnish  each  its  quote  to  the  general 
course,  in  that  department  which  is  most  con- 
genial to  its  constitution ;  and  to  admit  indis- 
criminately, on  payment  of  the  same  fees,  all 
students  of  the  Inns  of  Court,  no  matter  of 
what  mn,  without  distinction.  Tlie  four  mns 
would  thus  form,  for  all  purposes  of  instruc- 
tion, a  sort  of  aggregate  of  colleges,  or,  in 
other  words,  a  species  of  "  law  uinversity.'* 
The  '•  King's  Inn "  in  Ireland,  adopting  the 
same  course,  but  forming  one  body,  woiild, 
Rke  its  uniyerwty,  be  at  the  same  time  college 
and  nnrvewity. 

*«  IB.Hiat  m  order  to  give  full  effect  to  thesa 
lectarea,  it  appears  to  be  adviialAe  that  ns 
I- 
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trance  into  the  Inns  of  Court,  like  entrance 
into  an  university,  should  be  preceded  by  an 
examination  by  way  of  matriculation,  to  which 
should  be  considered  equivalent  a  degree  in 
arts,  but  especially  if  the  changes  above  re- 
commended were  carried  into  effect  in  the 
universities,  a  degree  in  law.  The  lectures 
should  be  accompanied  with  questioning  and 
examination  daily,  and  with  an  examination 
of  greater  length  and  minuteness  at  the  ter- 
mination of  each  course.  Finally,  before 
applying  for  admission  to  the  bar,  the  student 
should  be  required  to  pass  a  probationary  or 
qualifying  examination,  and  oermitted  to  go 
through  an  additional  one  for  honours  the 
notice  and  record  of  which,  after  examination, 
should  be  kept  and  published.  It  has  been 
doubted  how  far  the  benchers  would  be  au- 
thorized to  impose  such  regulations,  but  the 
imposition  of  certain  exercises,  (though  now 
merelv  formal,)  and  the  condition  required  of 
attendance  on  dinners,  seems  a  very  distinct 
exercise  of  such  power,  whatever  may  be 
thought  of  the  manner  in  which  it  is  exer- 
cised. 

"  19.  That  the  appointment  or  revocation  of 
the  professors  should  be  left  to  the  governing 
bodies  of  the  respective  Inns,  as  weU  as  their 
endowment;  that  the  endowment  should  be 
partljr  paid  by  salary  and  partly  by  fees,  thus 
combining  independence  with  motives  for 
exertion;  the  number  of  lectures  regulated  as 
well  as  hours  when  given,  on  the  joint  ar- 
rangement of  sevend  Inns,  and  with  reference 
to  the  subjects  and  attendance  on  lectures. 

"  20.  That  it  would  be  advisable  to  begin 
mth  the  great  branches  only  of  the  law,  but 
highly  desirable,  as  the  system  advanced,  to 
add  such  other  chairs  as  in  the  first  instance 
the  exigences  of  the  profession  itself  required, 
and,  in  the  next,  as  might  be  of  utiUty  to  the 
profession  and  to  the  public  generally,  such  as 
chairs  of  international,  colomal,  constitutional 
law,  medical  jurisprudence,  municipal,  and 
administrative  law,  &c.,  &c.  In  this  view 
also,  and  for  the  purpose  of  giving  more  ex- 
tension, and,  at  the  same  time,  more  energy 
and  efficiency  to  the  plan,  a  system  somewhat 
analogous  to  that  in  use  in  Germany  might  be 
adopted,  namely,  lectures  might  be  given; 
some  suited  to  the  public  at  large,  or  '  public 
lectures;'  others  appropriated  to  the  special 
purposes  of  the  profession,  or  'private;'  and 
others,  again,  limited  to  the  more  diligent 
and  advanced  pupils,  of  the  professor,  or 
/  most  private ;'  and  which  last  might  advan- 
tageously be  combined  with  attendance  at  the 
special  pleader's  or  conveyancer's  office. 

"21.  That  the  final  examination  should  be 
left  to  a  body  of  examiners,  appointed  by  the 
Inns  in  common,  and  selected  from  each  of 
them  respectively,  with  the  cognizance  and 
approval  of  the  judges. 

"  22.  That  ail  matters  of  a  common  nature 
might  with  advantage  be  discussed,  adopted, 
and  executed  by  a  joint  body,  elected  from  the 
.benchers  of  the  several  inns  for  this  purpose. 
To  them  might  be  referred  the  several  ques- 


tions of  arrangement  of  the  coarse,  i 
tions,  honours, .  &c.,  thereby  virtually  consti* 
tuting  them  the  '  caput'  of  this  legal  milyer- 
sity.  The  period  of^ffice,  mode  of  election, 
extent  of  functions,  should  be  matter  of  pre- 
vious regulation  by  the  bodies  themselves* 

"  23.  That  to  give  the  same  oonstitotion 
and  character  to  the  society  of  the  King^s  Inn, 
Dublin,  to  which  analogous  duties  and  powers 
should  be  entrusted,  >t  would  be  advisable  that 
it  should  previously  be  incorporated,  but  so  as 
to  guard  and  secure  the  relative  rights  and  ob- 
ligations of  the  two  branches  of  the  profesmn. 

"  24.  lliat  it  would  be  highly  advisable  to 
substitute  for  attendance  on  term  dinners  in 
the  several  Inns,  attendance  on  term  lectures, 
the  number  and  nature  of  which,  and  how  far 
obligatory,  and  how  far  optional,  to  be  deter« 
mined  by  common  consent  and  on  an  unifiDrm 
plan ;  and  that  students  in  England  and  Iter 
land  should  be  entitled  to  make  use  of  certifi- 
cates of  such  attendance,  whether  in  the  Inns 
here  or  in  Ireland,  as  qualifying  them  (other 
conditions  being  also  fulfilled)  equally  for  ad- 
mission to  the  bar. 

"  25.  That  in  providing  for  the  special 
le^  education  of  a  solicitor,  a  stringent  exa- 
mination should  be  required  in  proof  of  a 
sound  general  education  having  oeen  gpne 
throughpreviotts  to  admission  to  apprentice- 
ship. That  this  examination  should  embrace, 
in  addition  to  the  ordinary  acquirements  of  a 
so-called  commercial  education,  a  competent 
knowledge  of  at  least  Latin,  geography,  liis- 
torv,  the  elements  of  mathematics  and  ethics^ 
ana  of  one  or  more  modem  languages. 

"  26.  That  for  the  further  education  of  a 
solicitor,  it  would  be  highly  advisable  he  should 
also  have,  even  whilst  an  articled  clerk,  opportu- 
nities for  attendance  on  certain  classes  of  lec- 
tures in  the  Inns  of  Court,  and  also  on  others 
of  a  nature  more  special  to  his  own  profession, 
in  the  law  society  of  which  he  might  happen 
to  be  a  member. 

"  27.  That  to  render  more  beneficial  societies 
which  embrace  the  double  purpose  of  sur- 
veillance over  the  profession  and  of  instruction, 
it  would  be  advisable  to  keep  the  purposes  dis- 
tinct, and  to  adopt,  in  the  appointment  of  pro- 
fessora,  rules  analogous  to  tnose  recommended 
to  the  Inns  of  Court. 

"28.  That  the  examination  of  the  several 
courses  which  the  future  soticitor  should  be 
required  to  attend,  should  be  marked  equally 
by  a  certificate  and  examination,  and  that  the 
final  examination,  as  a  condition  for  admitting 
to  the  profession,  should  be  conducted  more 
in  reference  to  general  principles  than  techni- 
calities, (as  appeara  now  to  be  the  case,)  by 
enlarging  and  improving  the  examination 
papers,  and  calling  in  some  of  the  examiners  of 
the  Inns  of  Court. 

"  29.  That  it  should  be  in  the  power  either  6f 
the  governing  bodies  of  the  Inns  of  Court,  or 
of  the  Solicitors'  Societies,  to  admit  the  certi- 
ficates of  attendance  on  lectures  in  the  univer- 
sities, to  a  certain  extent,  as  exempting  from 
attendance  on  their  own. 
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*'  30.  That  it  might  be  advisable  to  found 
law  scholarahipfl  and  other  endowments  in 
either  the  Universitiee  or  the  Inns,  or  both,  for 
the  purposes  of  encouragement. 

'*  31.  That  annual  reports  should  be  made 
to  parliament  of  the  state  and  progress  of  the 
system  in  all  its  bearings. 

*'  32.  That  these  arrangements  should  as 
much  as  possible  be  carried  out  by  common 
consent  end  ca  operation. 

*'  33.  That  for  this  purpose,  delegates  should 
be  invited  to  meet  from  the  Inns  of  Court, 
King's  Inn,  and  the  Solicitors'  Societies,  Dub- 
lin, and  communications  for  the  same  purpose 
should  be  had  with  the  Universities. 

"  34.  That  in  the  failure  only  or  neglect  of 
such  invitation,  or  refusal  to  take  active  and 
efficient  measures  to  carry  into  operation  the 
reforms  proposed,  recourse  should  be  had  to  a 
commission,  to  be  composed,  however,  partly 
of  legal  and  partly  of  official  members'." 


PROMISSORY    NOTES    PAYABLE 
TO  MAKER'S  ORDER. 


We  took  occasion,  in  a  recent  number,* 
to  direct  the  attention  of  our  readers  to  the 
decision  of  the  Court  of  Exchequer,  in  a 
case  of  Flight  v.  Maclean^  whereby  it  was 
holden,  that  a  promissory  note  payable  to 
the  drawer's  own  order  was  invalid  wichin 
the  statute  3^4  Anne,  c.  9,  whicli,  it  was 
said,  required  such  an  instrument  to  be 
made  payable  by  the  party  making  it  to 
some  other  person,  or  the  order  of  some 
other  person,  or  to  bearer.  It  was  then 
observed,  that  the  question  had  been 
brought  under  the  consideration  of  the 
other  courts  of  law,  and  that  considering 
the  great  number  of  promissory  notes  in 
circulation  throughout  the  kingdom,  which 
this  decision  would  invalidate,  it  was  of  the 
utmost  importance  that  the  matter  should 
be  speedily  settled.  We  have  now  the 
pleasure  to  state,  that  on  the  last  day  of 
Trinity  Term,  tlie  judgment  of  the  Court 
of  Queen's  Bench»  after  taking  time  to 
consider  the  question,  was  pronounced  on 
this  point  by  Lord  Denman,  in  a  case  of 
Wood  V.  MiUon,  The  point  arose  upon 
a  motion  in  arrest  of  judgment,  and  was 
▼ery  fully  argued.  The  Court  of  Queen's 
Bench  has  come  to  a  different  conclusion 
from  the  Court  of  Exchequer  as  to  the 
▼alidity  of  promissory  notes  payable  to  the 
maker's  order.  The  judgment  of  the 
Queen's  Bench  proceeds  exclusively  upon 
the  construction  of  the  statute  of  Anne, 
founded  upon  an  elaborate  consideration 

*  Ante,  page  68.     ^  16  Law.  J.  23,  £xch. 


of  its  provisions.  The  subject  is  of 
sufficient  importance  to  justify  the  earliest 
announcement  of  the  fact,  in  anticipa- 
tion '  of  the  report  of  the  case  which 
we  hope  on  an  early  occasion  to  submit  to 
our  readers. 


METROPOLITAN    AND    PROVIN- 
CIAL LAW  ASSOCIATION. 


The  Several  Law  Societies  are  affording 
valuable  aid  to  the  new  association.  We 
have  already  shown  the  views  taken  of  its 
plan  and  objects  by  the  Incorporated  Law 
Society.*  And  have  now  to  add  the  testi- 
monies  of  support  given  by  the  societies  at 
Leeds  and  Manchester. 

The  Liverpool  Law  Library  has  sent  a 
subscription  of  26/.,  and  the  leading  mem- 
bers of  the  Law  Society  there  are  par- 
ticularly active  in  behalf  of  the  association. 

LEEDS   LAW   SOCIETY. 

At  a  meeting  of  the  Leeds  Law  Society,  held 
28th  May,  1847,— -present,  Mr.  Richardson  in 
the  chair,  Mr.  Bloome,  Mr.  Booth,  Mr.  Barr, 
Mr.  Clapham,  Mr.  Lofthouse,  Mr.  Bulmer, 
Mr.  Markland,  Mr.  Harrison,  Mr.  Horsfall,. 
Mr.  Cariss,  Mr.  Shaw,  secretary. 

It  was  moved  by  Mr.  Bloome,  seconded 
by  Mr.  Booth,  and  resolved.  That  upon  hear- 
ing the  address  read  which  has  been  forwarded 
to  the  secretary  of  this  society  by  the  Com- 
mittee of  Management  of  the  Metropolitan  and 
Provincial  Law  Association,  this  society  ap- 
proves of  the  same,  and  will  give  its  support  • 
and  cordial  co-operation  in  carrying  into  effect 
the  objects  of  the  association. 

That  the  secretary  be  requested  to  transmit 
a  copy  of  the  address  to  the  solicitors  in  Leeds- 
and  the  neiffhbourhood,  and  urge  their  be* 
coming  members  of  the  association. 

That  a  deputation  from  this  society,  consist- 
ing of  Mr.  Shaw,  Mr.  Barr,  Mr.  Sangster,  and 
Mr.  Eddison,  and  such  other  members  of  this 
society  as  may  happen  to  be  in  town  during 
the  ensuing  montn,  be  reauested  to  caU  upon 
Mr.  Beckett  and  Mr.  Oldham,  the  borough 
members,  and  upon  such  gentlemen  as  may 
offer  themselves  as  candidates  at  the  next  elec- 
tion, and  present  them  with  a  copy  of  the  ad- 
dress, and  ur^  their  serious  consideration  of 
the  several  topics  contained  in  it. 

That  the  tnanks  of  this  society  be  given  to 
Mr.  Shaw  and  Mr.  Barr  for  their  valuable  ser- 
vices in  the  formation  of  the  association. 

MANCHESTER   LAW  ASSOCIATION. 

A  meeting  of  the  members  of  the  Manchester 
Law  Association  was  held  on  Tuesday,  June 
8th,  to  take  into  consideration  the  address 
issued  by  the  "  Metropolitan  and  Provincial  As- 
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sociatlon^"  -  present,  Mr.  Ecctes,  in  the  chair, 
Messrs.  Taylor,  Earle,  Parry,  Petty,  ^Yhitlow, 
(Bill,  Street,  Grave,  Tidswell,  Foster,  Neild, 
Fearnes,  Somerscales,  &c. 

Mr.  Taylor,  the  honorary  secretary  of  the 
Association,  said  that  the  committee  of  the 
Manchester  association  had  already  approved 
ef  the  objects  of  the  new  assodation,  but  it 
was  thought  desirable  that  they  should  also 
receive  the  sanction  of  a  meeting  of  the  mem- 
bers of  the  assodaiioa. 

Mr.  Earle,  in  moving  .the  first  resolution, 
said  that  every  one  present  was  aware  of  the 
crude  state,  not  only  of  the  statute  law,  but  of 
that  laid  down  by  the  judges.  No  person  who 
took  up  a  eanse  could  foretell  its  issue  with 
any  certainty,  and  the  roost  eminent  members 
4)f  the  professioa  w«re  divided  on  the  construc- 
tion of  a  very  Uw  words  in  an  act  of  parliament. 
Any  one  who  paid  attention  to  the  railway  liti- 
gation, would  see  how  uncertain  were  the  de- 
cisions of  the  courts.  He  believed  that  the 
))rofe88ion,  at  least  in  Manchester,  were  rapidly 
icoming  to  be  looked  upon  as  advisers  rather  to 
Jceep  patticB  out  of  htigation  than  to  enable 
them  to  succeed  in  it.  It  would  be  of  great 
consequence  to  the  country,  if  the  new  society 
irotild  endeavoor  to  effisct,  as  their  address  set 
forth,  a  complete  reform  of  the  present  crude 
system  of  legislation. 

,  IIkq,  as  to  the  exclusion  of  attorneys  from 
offices  of  honorary  distinction,— it  had  of  late 
been  considered  necessary  by  parliament  to  pat 
barristeni  into  everv  .snch  office,  to  the  ezdu- 
«ion  of  attorneys ;  be  thought  that  was  because 
the  profession  had  never  associated  together 
generally  and  asserted  their  rights,  but  had 
allowed  themselves  to  be  trampled  npon  by 
every  one  who  went  into  the  bouse  of  com- 
snons.  They  had  not  in  that  house  a  single 
man  to  stand  op  for  them,  and  he  thought  it 
would  be  of  the. greatest  importance  if  they 
coold  get  some  representative  there.  Witn 
regard  to  that  part  of  the  address  which  related 
to  attorneys  practising  as  advocates,  and  to 
parliamentary  agents,  it  would  be  a  very  great 
saving  to  the  events  if  it  conld  be  arranged 
amongst  attorneys  of  ompetent  skill  to  act  as 
advocates  before  committees  of  the  house  of 
conmiont;  and  there  was  no  great  difficulty  in 
die  matter,  for  he  was  sure  that  the  coaunittees 
would  be  as  witting  to  hear  attorneys  as  barris- 
ters. 

The  address  recommended  that  a  higher  de. 
gree  of  classical  litersture,  of  soence,  and  of 
general  knowledge^  than  waeerdinar'dy  poflsess- 
ed,  should  hereafter  be  required,,  before  the 
derk  wae  allowed  to  be  artided.  All  would 
agree  that  there  were  a  great  nttmber  of  per- 
sons admitted  to  the  profession,  some  with 
education,  and  some  without  that  uprightness 
of  character  which  they  should  possess.  Un- 
less a  right  moral  direction  were  given  to  the 
ycttng,  tfaejr  all  knew  that  the  tenptatbns  of 
Che  prefeseton  were  snch  that  they  were  apt  to 
90  in  a  wfong  direction.  ,  If  such  an  edueatioB 
as  that  recommended  were  given  to  the  young 
men,  he  thought  it  would  be  brought  to  bear 


in  practice,  not  onlv  on  the  younger,  bat  even 
on  the  older  members  of  the  profession.  If 
they  gave  a  right  moral  dire<^ion  to  the  ycNOg 
members  of  the  profession,  they  would  be  tend- 
ing to  relieve  the  pn^iesskin  from  die  atinas 
too  often  cast  upon  it.  He  then  moved  the 
first  resolution,  approving  the  obieeta  of  the 
new  society,  and  pledging  the  Mandiestv  Law 
Association  to  its  support. 

Mr.  Grate,  in  seconding  the  motion,  said 
that  he  eupperted  the  new  aasociatioii  beeanae 
it  not  only  sought  thdr  own  advanta^a  aa  a 
pofcssion,  but  also  tliat  of  die  pnbtic  at  large. 
If  the  legislature  would  adopt  the  piaetiee  of 
referring  more  to  solkitors^  thev  wonld  bare 
very  different  legishition  from  what  then  was 
now.  He  was  sure,  with  respect  to  the  boak- 
ruptev  laws,  that  if  a  commisaion  had  been 
issuea  from  the  crown  to  a  dosen  solidkns  in 
Manchester,  they  would  have  had  a  hiw  fsr 
more  jn^  to  the  solicitors  and  the  poblk  than 
any  of  the  bills  now  before  parliament.  It 
should  be  made  to  appear  to  the  legudatnre 
that  the  attorneys  were  not  aedun^  their  own 
personal  dass  interests,  bnt  the  iatereste  of 
the  suitors,  and  to  improve  the  legislation  of 
the  country.  The  tesolution  was  then  passed 
nnaniasoasly. 

Mr.  Grwoe  said  that  the  origioatioo  of  the 
Metropolitan  and  Provincial  Law  Association 
was  entirely  owing  to  the  committee  of  the 
Provincial  Law  Association,  and  probably  to 
I  one  member  of  that  committee—  Mr.  ^ofan 
Hope  Shaw,  of  Leeds.-  He  then  meverf  tiie 
thanks  &[  the  Manchester  Law  Society  to  the 
conunittee  of  the  Provincial  Law  Asaociallo^ 
and  particularly  to  Mr.  John  Hope  Shnw*  for 
their  exertions  in  the  formation  of  the  Metro- 
politan and  Provincial  Law  Association.  Mr. 
Gill  seconded  the  motion. 

Mr.  Taylor  said  that  about  the  middle  of 
last  year  the  I^eds  Law  Sodety  drc^Bted  a 
series  of  resolutions  showing  Ike  ttale  of  te 
profeaaion,  and  die  importaoMe,  if  poeaible^  if 
obtsiniog  a  general  union,  so  that  they  bhs^ 
act  as  a  powerful  and  united  body,  inatcaa  of 
beings  as  they  were,  without  power  individn- 
ally.  Those  resolutions  were  submitted  to  the 
consideration  of  the  Prdvindal  Law  Aaeoda- 
tion,  who  took  up  the  matter.  The  gre^ 
difficulty  was  to  obtain  the  co^-opemtton  of  the 
London  solicitors;  whose  intereati  did  aat 
ezacdy  agree  with  the  intaoeata  of  the  iiiiiilij 
solicitors.  However,  by  leaviof^  the  points  ef 
difference  out,  die  desired  union  was  effecftad, 
and  chiefly  through  the  exertions  of  Mr.  John 
Hope  Shaw,  of  Leeds.  The  resolution  was 
then  passed  unanimously. 

It  was  then  moved  by  Mr.  Ackers^  sccondad 
by  Mr.  Whitlow,  and  passed  unaaimosift^ 
"  That  [the  honomry  secretKy  drenlale  the 
above  resolutions  among  the  meRibenb  and 
urge  them  to  send  in  their  adherence  to  tibi 
Metropolitan  and  Provincial  Law  Aaaodn- 
tion.**  The  thanks  of  the  meeting  were  then 
given  to  die  chairman,  on  die  raolioa  of  Mr. 
Taylor;  and  after  Mr.  Eedee  had  aeknewi 
ledgad  the  compliooen^  the  preoaedinga  tenoi* 
nated. 


MHnpoHtm^  and  Fnvimoial  Lm$  AuoeiatHm.*^9He09  qfUm  Books. 
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>  The  MmuAeiter  Quart&an,  ffom  which  the 
preceding  report  has  been  extracted,  contains 
the  foUoving  sunmiary  of  the  scope  of  the  new 
association : — 

*'An  association,  called  'The  Metropolitan 
and  Provincial  Law  Association,'  has  been 
lately  fimaed  bj  a  union  of  metropolitan  and 
provincial  solicitors,  the  committee  of  which  is 
to  consist  of  an  eaual  number  of  each  of  these 
classes  of  the  profession.  The  new  association 
originated  in  the  Provincial  Law  Association, 
the  office  of  which  is  in  Manchester.  An 
address  from  the  committee,  upon  which  will  be 
foand  the  names  of  some  of  the  most  highly- 
respectable  solicitors,  either  in  London  or  the 
eomtrr,  was  issued  early  in  the  last  month, 
which  proposes  to  direct  the  attention  of  the 
profession  ta  the  removal  of  the  following 
grievances : — The  taxes  on  justice  in  the  slu^ 
of  £ees ;  the  present  crude  system  of  legislation; 
the  exclnsion  of  attorneys  from  offices  of 
honourable  distinction  and  the  soUcitorship  to 
government  boards ;  the  exclusive  regulaticxis 
of  the  Inns  of  Court ;  the  abridgement  of .  the 
right  of  attorneys  to  act  as  advocates ;  the  ex- 
istence of  the  class  called  certificated  convey, 
ancers,  gentlemen  under  the  bar  who  claim  to 
transact  conveyancing  business  for  cUents  with- 
out having  giyen  any  evidence  of  their  fitness 
or  capacity  for  so  doing;  the  regulations  by 
which  persons  are  allowed  to  act  as  parlia- 
mentary agents,  by  merely  ngning  their  names 
m  the  private  bill  office ;  the  taxes  in  the  way 
of  stuap  duties  which  are  levied  upon  attorneys 
^d  sohdtors;  the  estabUshment  of  a  system  of 
xemuneration  for  attorneys  and  solicitors,  in 
proportion  to  the  labour  and  skill  employed ; 
and  the  deficient  construction  and  inconvenient 
situation  of  the  courts  at  Westminster.  The 
address  recommends  the  extexfbion  of  local  law 
societies,  improvements  in  education  for  the 
legal  profession;  that  hiformation  shoidd  be 
from  time  to^nse  circulated  respecting  the  psst 
«kd  praaent  state  of  the  profession,  and  the 
iDanner  in  which  the  public  interest  is  thereby 
iSected;  and  lastly,  that  the  subjects  alluded 
to  in  this  address  should  be  pressed  upon  can- 
didates at  the  approaching  general  election. 
This  society  is  entirely  distinct  from  any  other, 
though  we  believe  it  wiQ  most  likely  be  worked 
through  the  medium  of  sub-committees  in  the 
tarioos  law  societies  in  the  provinces.  The 
HBwsoeietyBB  tocoBsistof  allmembasof  the 
piiiisBJon  wkut  conlrilmte  a  donatioD  of  not  less 
than  bk^ar.  an  annual  subscription  of  not  less 
than  1/.  to  its  funds." 


NOTICES  OF  NEW  BOOKS. 


ThePraeliee  of  the  High  Court  of  Chan- 
tery  as  regutaied  hy  the  General  Orders 
of  the  8 A  of  May,  1845.  By  John 
RoGiERSoi^,  Solicitor.     Sweet.     1847. 

This  work  is  wellrthns4  Though  pur- 
portmg  to  be  merely  the  practice  of  the 
Court  of  Chancery  in  the  particufars  in 


which  it  is  altered  by  the  General  Orders 
of  the  8th  of  May,  1845,  it  is  a  necessary 
adjunet  to  the  standard  works  of  practice  90 
long  established  as  guidesto  the  practitioner 
in  our  courts  of  equity.  To  those  prac« 
tittoners  who  devote  themselves  to  casea 
in  Chancery  it  is  needless  to  observe^  that 
the  effect  of  the  Orders  of  1845  has  been 
very  largely  to  alter  the  practice  of  the 
courts ;  nor  is  it  necessary  to  remind  them 
of  the  uncertainty  of  which  those  orders 
were  the  parent,  and  the  consequent  mul- 
titudinous decisions  which  within  the  brief 
spac^  of  two  years  have  taken  place  upon 
them.  Even  in  this  short  period  the  want 
of  such  a  work  as  the  one  before  us  has 
been  materially  felt,  and  the  equity  prac* 
titioner  is  here  supplied  with  much  valu* 
able  information  and  assistance. 


Tiis  Commercial  and  General  Latvyer, 
By  Edward  Chitty,  Esq.  5th  edition. 
R.  Macdonald,  30,  Great  Sutton  Street, 
Clerkenweil.     1846. 

This  work  is  divided  iato  four  books, 
following  the  plan  of  Blackstone.  In  the 
part  which  treats  of  real  property  the 
statute  7  &  8  Vict.  c.  76,  is  mentioned  as 
the  last  statute  for  amending  the  law  of 
real  property,  and  no  notice  whatever  h 
taken  of  the  statutes  of  the  8  &  9  Vict., 
(1845)  one  of  which  repeals  the  7  &  8 
Vict.  c.  76.  Of  course  it  is  expected  that 
a  book  published  in  1846  should  notice  the 
statutes  of  1:845. 

In  the  chapter  '<  Of  Barristers,"  p.  460, 
is  the  following  statement  of  the  law  ia 
1846  :— «'  The  Serjeants  had  formerly  great 
privileges  in  the  Common  Pleas,  inasmuch 
as  no  other  counsel  could  plead  in  that 
court,  except  as  junior  to  a  serjeant.  But, 
by  a  warrant  from  the  crown,  that  court 
has  been  thrown  open  since  the  commence- 
ment of  Trinity  Term,  1843 ;  so  tliat  any 
barrister  may  now  plead  in  the  Common 
Pleas  as  in  the  other  courts  of  Westminster 
Hall>  while  some  additional  advantages  in 
respect  of  preeedeaoe  are  in  recompenee 
given  to  the  seijeants."  True  it  is  that  k 
was  directed  by  the  warrant  above-men« 
tioned  that  the  exclusive  privilege  of  the 
Serjeants  should  cease,  but  the  Court  of 
Common  Fleas  afterwards  decided  that  the 
warrant  was  invalid.  Case  of  the  seijeants, 
6  Bing.  N.C.  235.  And  it  requhred  ft 
ttstnte(9  St  10  Vtet.  c.  54,)  to  open  tliat 
court  te  the  rest  of  the  ber.  The  senteacft 
aboTe-mentioned  could  not  then  have  beeir 
written  or  revised  ia  1846.    Bht  it  must 
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have  been  writtea  before  the  Serjeants' 
case,  and  never  revised  since* 
*  So  far  as  we  have  been  able  to  ascertain, 
no  notice  whatever  is  taken  of  any  statute 
passed  in  the'  8  &  9  Vict.  (1846) :  thus, 
in  bankruptcy,  the  important  enactment 
escapes  observation,  by  which  a  person 
may  make  himself  bankrupt  on  his  own  pe- 
tition. It  must  be  remembered  that  these 
things  are  not  only  serious  omissions  in 
themselves,  but  they  shake  the  confidence 
of  the  practitioner  in  every  statement  in 
the  work. 


ABOLITION  OF  THE  PUBLIC  OFFICE 
IN  CHANCERY. 


The  Bill  introduced  by  the  Lord  Chancellor 
on  the  1  Lth  lost.,  for  the  Discontinuance  of  the 
Master  in  Ordinary  of  the  High  Court  of 
Chancery  in  the  Public  Office,  and  for  trans- 
ferring the  Business  of  such  Public  Office  to 
the  Affidavit  Office  in  Chancery,  is  a  useful 
measure ;  and  the  Judges  of  thie  Common  Law 
Courts  should  in  like  rcanner  be  relieved  of  the 
interruption  of  swearing  affidavits. 

The  following  are  the  clauses  of  the  bill : — 

1.  Attendance  of  Master  in  ordinary  in  pub* 
lie  office  dispensed  with. 

.2.  Lord  Chancellor  may  appoint  a  second 
assistant  clerks  of  affidavits. 

3.  Appointment  of,  and  saving  of  rights  of, 
W.  T.  Smith,  under  the  1  &  2  W.  4,  c.  56 ;  5 
&  6  Vict.  c.  103,  and  6  &  7  Vict.  c.  73. 
'  4.   Commencement  of  act— ] 0th  August 
next. 

5.  Lord  Keeper,  &c.  may  act  for  Lord  Chan- 
cellor for  purposes  of  this  act. 

6.  Act  may  be  amended,  &c. 


ABOLITION  OF  THE  COURT  OF  RE- 
VIEW, AND  ALTERATIONS  IN  THE 
JURISDICTION  IN  BANKRUPTCY 
AND  INSOLVENCY. 


We  have  elsewhere  adverted  to  this  bill.* 
Tlie  following  is  the  substance  of  the  clauses : — 

1.  Court  of  Review  abolished. 

2.'  Jurisdiction  of  court  transferred  to  a  Vice- 
Chancellor. 

3.  Laws  and  Orders  to  apply  to  Vice-Chan- 
cellor  so  sitting. 

4.. Jurisdiction  of  Court  of  Bankruptcy, 
under  6  Vict.  c.  1 16,  and  8  Vict.  c.  26,  trans- 


*  See  Ante,  page  162. 


ferred  to  Insolvent  Debtors'    Court   and  to 
County  Courts- 

5.  Jurisdiction  of  Insolvent  Debtors'  and 
County  Courts. 

6.  Acts  to  apply  to  the  cases  of  persons  pe- 
titioning, although  they  may  have  been  already 
in  prison,  &c. 

7.  Petitions  now  pending  in  Insolvoit 
Debtors'  Court  to  be  disposed  of  there. 

8.  Jurisdiction  of  Insolvent  Debtors'  Court 
on  circuit  transferred  to  County  Courts. 

9.  Lord  Chancellor  to  give  directions  for  sit- 
tings of  Court  of  Bankruptcy  elsewhere  than  in 
London. 

10.  Travelling  expenses  provided  for. 

11.  Vacancies  in  office  of  commissioner  not 
to  be  filled  up  till  end  of  next  session  of  pallia* 
ment. 

12.  Commencement  of  Act. 

13.  Act  maybe  amended,  &c. 

COSTS  IN  THE  COUNTY  COURTS. 

We  some  weeks  ago  inserted  a  communica- 
tion from  an  intelligent  correspondent  at  Read- 
ing on  the  operation  of  the  New  County  Courta 
Act,  in  cases  under  SL,  exemplified  in  a  recent 
case  tried  there.  We  trust  the  attention  of  the' 
profession  will  be  drawn  to  the  prtper  remedy 
for  the  anomalous  state  of  things  which  now 
exists. 

In  all  disputecf^cttaea  under  5/.,  the  operation 
of  the  act  is  practically  a  denial  of  justice  alto- 
gether, as  the  right  to  proceed  in  the  courts 
above  (where  costs  can  still  be  obtained)  is 
taken  away,  and  it  is  futile  to  suppose,  that  at- 
plaintiff  will  ordinarily  expend  a  larger  simi  for 
professional  aid  than  he  is  likely  to  recover  in 
a  successful  issue  of  the  action. 

The  question  is  virtually  important  as  wtll 
to  the  public  as  the  profession.  A  fair  con- 
struction of  the  act  would  lead  to  the  conclu- 
sion, that  the  costs  limited  by  the  act  are  thoae 
of  etdvocacff  only,  and  that  for  labour  othcimse 
performed,  the  ordinary  rules  of  costs,  after 
suit  commenced,  ought  to  prevail.  Should  this' 
not  be  the  case,  the  profession  generally  must 
abandon  the  practice  of  these  courts,  wludi 
have  in  the  country  been  hitherto  attended  by 
most  respectable  practitioners,  as  the  advocacy- 
fee  alone  cannot  compensate  them  for  investigat- 
ing the  case  and  preparing  for  trial, — ^withont 
doing  which,  an  attempt  to  conduct  the  case  in 
court  can  only  terminate  in  delusion  and 
mockery. 


Analjfthal  Digest  qfCofit  g  Courit  qf  Equity. 
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ANALTnCAL  DIGEST  OF  CASES. 

BKPORTBD  IN  ALL  THE  COURTS. 

dToutt^  of  CquUfi. 
PRACTICE. 

ACCOUNf. 

See  Decree,  3  ;  Elegit  Creditor, 

ADMINISTRATION   SUIT. 

Construction  of  22nd  Order  of  Aug,  1841.— 
The  32nd  Order  of  August,  1841,  enabling  a 


severally  ]iabk%  does  not  apply  to  the  case  of  a 
genezal  administration  suit.  Hall  v.  Austin,  2 
Coll.  670. 

AFFIDAVIT. 

Sec  Foreclosure  J  Further  Directions  j  Ser- 
vice of  Notice. 

AGENT. 

See  Principal  and  Agent. 


and  ''the  last  of  several  answers,"  used  re- 
spectively  in  the  several  orders  of  May,  1846, 
numbered  16,  (Art.  33,)  66  and  68,  refer  to  the 
answers  put  in  by  the  last  substantial  defendant 
who  has  been  served  with  subpcsna  to  appear 
and  answer.  Therefore  aplaintiff  may  obtain  one 
order  of  course  for  leave  to  amend  at  any  time 
within  four  weeks  after  the  last  of  several  of  such 
defendants  has  put  in  a  sufficient  answer;  but 
this  indulgence  does  not  extend  to  cases  where 
a  defendant  is  merely  nominal,  or  has  not  been 
served  with  subpoena  to  appear  and  answer. 
To  discharge  on  merits,  or  otherwise  than 


plaintiff  to  proceed  against  one  or  more  persons  'fo*"  irregularity,  an  order  of  course  to  amend 


AMENDING  BILL. 

1.  General  orders  of  May,  1845. — All  appli- 
cations for  leave  to  amend  under  the  orders  of 
May,  1845,  are  to  be  made  in  the  first  instance 
to  the  Master.  Coombe  v.  Ramsay,  2  Phill. 
168. 

C»s«  cited  in  the  judgment :  Christ's  Hospital 
V.  Gningar,  1  Phill.  634. 

2.  New  orders  {No.  46).-^Indulgence.—Set' 
img  down  demurrer.  —  Costs.  —  Unless  special 
grounds  for  the  required  indulgence  are  shown, 
the  court  will  not  depart  from  its  General 
Orders ;  nor  grant  leave  to  a  plaintiff  to  amend 
upon  payment  of  20;.,  costs  to  the  demurring 
party,  where  a  demurrer  to  the  whole  bill  is 
not  set  down  for  argument  within  twelve  days 
after  the  filing  thereof.  Matthews  v.  Chichester 
and  others,  33  L.  O.  403. 

3.  Constructimi  of  68th  Order  of  May,  1845. 
—  Due  diligence.  —  After  an  application  to 
amend,  under  the  68th  Order  of  Mav,  1845, 
has  been  refused  by  the  Master,  and  the  Mas- 
ter's decision  has  been  affirmed  on  appeal,  the 
phuntiff  is  at  liberty  to  renew  his  application  to 
the  Master,  on  fresh  evidence^  and  to  appeal 
again  to  the  court 

If  a  plaintiff  can  show  a  reasonable  ground 
for  delaying  his  application,  in  consequence  of 
his  expecting  farther  information  from  some 
prooeeding  in  another  suit,  the  exigency  of  the 
order^  as  to  due  diligence,  will  have  been  com« 
plied  with.     Combes  v.  Ramsay,  33  L.  0.  303. 

4.  68th  Order  of  May,  1845.— An  order  for 
amen^ng  the  bill  obtained  esparte  from  the 
court  in  ue  first  instance,  held  irregular>  though, 
under  the  circumstances  of  the  case,  the  exi- 
gences of  the  68th  Order  of  May,  1845,  could 
not  be  complied  with.  Poits  v.  Whetmore,  33 
L.  O.  375. 

Set  Appeal. 

ANSWER. 

New  orders.  —  Construetum. — Discharging 
order  qf  course, — ^The  terms  "  the  last  answer.*' 


obtained  at  the  Rolls  in  a  cause  attached  to 
another  court,  application  must  be  made  to  the 
Lord  Chancellor.    Arnold  v.  Arnold,  33  L.  O. 
566. 
See  Decree. 

APPEAL. 

Amendments  under  the  new  orders. — The  Lord 

Chancellor  will  not  hear  appeals  from  the  Mas- 

j  ter*s  office  in  the  matter  of  amendments  under 

I  the  new  orders.     Coombes  v.  Ramsay,  33  L.  O. 

1 375. 

See  Further  Directions,  2. 

APPEARANCE. 

29th  Order,  1845. — Where  a  subpoena  had, 
by  order  of  the  court,  been  served  upon  the 
solicitor  of  a  defendant  out  of  the  jurisdiction 
of  the  court,  the  plaintiff  cannot,  under  the  29th 
Order  of  May,  1845,  obtain  leave  to  enter  his 
appearance.     Sewell  v.  Godden,  33  L.  O.  550. 

ATTACHMENT. 

1.  Irrepular  or  erroneous  order  not  a  nullity. 
— An  order  of  the  court  of  which  the  party 
affected  by  it  has  notice,  though  not  formally 
served  upon  him,  is  not  to  be  disregarded  or 
treated  as  a  nullity,  however  certain  it  may  be 
that  the  order  is  erroneous,  and  would  upon  a 
I  proper  application  for  that  purpose  be  dis- 
charged.    Chuck  V.  Cremer,  2  Phill.  113. 

Infant  trustee.  —  Process  by  attachment  to 
compel  an  infant  to  convey  estates  sold  in  a 
creditor's  suit. 

It  is  contempt  to  interfere  and  prevent  an 
infant  obeying  the  order  of  the  court  to  convey* 
Thomas  v.  Gwynne,  8  Beav.  312. 

CHARITY. 

Trustees.^ Payment  of  dividends. — ^The  trus- 
tees of  a  charity  being  numerous,  an  order  was 
made  to  pay  the  dividends  of  a  fund  in  court, 
to  the  trustees  or  any  two  of  them.  Attorney^ 
General  v.  Brickdale,  8  Bear.  223. 

CONTEMPT. 

Pro  confesso, — ^A  defendant  having  appeared, 
but  being  in  contempt  for  want  of  answer,  and 
appearing  at  the  bar  pleading  her  poverty,  the 
court  directed  a  reference  on  that  point.  The 
Master  reported  that  she  had  not  proved  her 
poverty ;  and,  on  the  application  of  the  plain- 
tiff, the  court  directed  a  writ  of  habeas  corpus 
cum  causis,  to  issue  for  bringing  her  to  the  bar, 
and  directed  that  the  nroper  officer  should  at- 
tend at  the  return  of  the  writ  with  the  record. 
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in  order  that  the  bill  might  be  takea  pro  con 
fesso.  Subsequently  an  order  was  made  by 
consent.    Bull  v.  Falkner,  33  L.  O.  525. 

crbditor'0  suit. 

Same  estate. — A  stranger  to  suit  interfering. 
— ^The  court  will  not,  on  the  (ground  of  irregu- 
larity in  a  decree  in  a  creditor's  suit,  take  the 
conduct  of  the  suit  from  the  plaintiff,  and  give 
it  to  another  creditor,  though  collusion  be  sug- 
gested. 

Where  decrees  had  been  obtained  in  two 


4;  Irregulariiy.Sntrymau!prottme.^kDY 
proce^ingB,  however  inadvertently  bad,  upon 
a  decree  or  order  not  entered  in  the  registrar's 
book,  are  irregular  and  voidable. 

An  attachment  set  aside,  on  the  ground  that 
the  order  on  which  it  was  foanded  had  not  been 
entered,  through  the  mistake  of  the  officer,  and 
not  through  any  mistake  of  the  oarty.  An 
order  passed  in  May,  1837,  was,  witiioiit  order, 
entered  in  April,  1845  :  Held,  irregular.  lb/- 
son  V.  Jervis,  8  Beav.  364. 

5.  Judgment  creator. — Form  of  decree  in  a 


creditors'  suits  for  the  administration  of  t'«e.»  suit  instituted  by  a  judgment  creditor,  who  had 
same  estate,  the  court  ordered  that  the  plaintiff 
in  the  suit  in  which  the  second  decree  had 
been  made,  should  be  at  liberty  to  attend  the 
proceedings  under  the  first  decree ;  but  on  the 
ground  that  he  was  a  stranger  to  the  suit,  re- 
fused to  give  him  the  conduct  of  it.  Smith  v. 
G»y,  2  Phill.  159  ;  see  33  L.  O.  302. 

COSTS. 

See  Amendment  of  Bill,  9  ;  Irregularity,  2, 3. 

DECREE. 

1.  Inquiries  upon  a  suggestion  tti  an  answer. 
—Where  at  the  hearing  of  a  cause  an  inquiry 
is  directed,  founded  on  a  suggestion  in  the  an- 
«wer,  it  ought  to  be  strictly  limited  to  the 
specific  case  suggested. 

Where  an  answer  suggested,  that  the  plaintiff 
had  for  a  certain  time  occupied  a  house,  of 
which  he  was  tenant  in  common  mth  several 
others,  and  that  by  virtue  of  such  occupation 
rent  became  due  to  him  to  those  parties,  and 
the  bill  thereupon  amended  by  charging,  that 
€m  plaintiff's  occupation  was  not  exclusive, 
and  no  further  answer  was  put  in :  Held,  that 
the  suggestion  did  not  warrant  an  inquiry 
whether  the  plaintiff  had  been  in  occupation  of 
the  premises  during  any  and  what  time  in  re- 
spect of  such  occupation.  JkPMahon  v.  Bur^ 
Chen,  2  PhilL  127. 

2 .  Legacy. — Bent. — The  executor  of  A,  being 
sued  for  pavment  of  a  legacy,  set  up  as  a  de- 
fence that  tne  plaintiff  had  for  several  years 
occupied  a  house,  a  part  of  an  estate  of  which 
he  and  A.,  and  other  persons,  were  tenants  in 
common  under  the  will  of  B,,  and  that  A*b 
share  of  the  rent  due  from  the  plaintiff  in  re- 
spect of  such  occupation  exceeded  the  amount 
of  the  legacy.  Sanble,  the  court  will  not,  in  a 
snit  so  framed,  direct  inquiries  as  to  the  pkeaa^ 
tiff's  habtlity  for  rent,  or  as  to  the  amouiit  due 
from  him  to  ^.'s  estate  in  respect  thereof,  alf 
though  the  other  pairties  interested  in  such  ia- 
qniries  be  willing  to  be  bound  by  them,  but 
will  decree  immediate  payment  of  the  legacy  in 
qnestion,  without  reference  to  the  counter- 
dahn.    3PMahon  v.  Bmrekell,  2  PhilL  127 

3.  Account. — Arbitration.^MastersqMce. — 
Accounts  being  directed  to  be  taken  by  the 
Master,  liberty  was,  by  consent,  given  to  the 
parties  to  submit  to  arbitration  unj  question  of 
account.  The  court  also  ^e  liberty  to  the 
Master  to  adopt  the  conchnton,  but  would  not, 
even  by  consent,  make  h  eompnlsoTy.  Scale 
w.  Fothergm,  8  Beav.  361. 


obtained  a  charge  on  the  lands  of  his  debtor 
under  the  I  &  2  Vict.  c.  1 10.     Qutere,  whedier 
the  debtor  is  entitled  to  an  immediate  sale? 
Carton  v.  Farlar,  8  Beav.  525. 
See  Inrolment  of  Decree  ;  Interpleader  Act. 

OBMURRRR. 

1.  General  orders.— Time.-rXJudtr  the  33id 
Order  of  May,  1845,  Art  1,  it  is  not  necessary 
to  limit  a  time  for  demurring.  Blenkiusopp  v. 
Blenkinsopp,  8  Beav.  612. 

2.  Construction  of  the  381*  Order  of  August, 
18^.— Where  a  bill  is  generally  demurrable^  a 
defendant  may,  under  the  38th  Order  of  Aag., 
1841,  dedine  to  answer  any  parts  of  thelMll 
that  he  might  not  choose  to  answer,  although 
he  may  have  answered  several  other  parts. 
Gailand  v.  Tanner,  34  L.  O.  34. 

DISMIS»AL  OP   BXLI*. 

1.  I6tk  and  ll^th  Orders  of  Mau,  1845.— A 
motion  to  dismiss  may  be  made  under  the  1 14di 
Order  of  May,  1845,  afiter  the  lapse  of  the  time 
mentioned  in  the  45th  section  of  the  iGth  Or- 
der, and  any  further  period  allowed  by  an 
order  enlarging  the  time  for  setting  down  the 
cause,  notwithstanding  such  an  order  shall 
have  been  obtained.  IVhitJield  r.  LeqmnJtro^ 
33  L.  O.  284. 

2.  DismissaL^ Axi  order  to  dismiss  the  faiD, 
with  costs,  acainst  certain  defandants  who  had 
appeared  and  demurred,  but  whose  demnrrs 
had  been  overruled:  Heldtoht  irregular  be- 
cause it  had  been  obtained  without  mentiooiag 
the  fact  of  the  demumr.  Iiewts  v.  Cooftr^  33 
L.  O.  283. 

3«  Dismissing  bill.  — A  plaintiff  canaol  ob^ 
tain  an  order  of  course  to  dismiss  his  bill  as 
against  a  defendant^  pending  an  appeal  by  the 
latter.    Lsufis  v.  Cw^,  33  L.  0. 46i. 

BLBOrr  CREDITOR. 

Account. — ^A  suit  for  an  account  against  an 
elegit  creditor  in  possession  was  heard  or  bill 
and  answer;  and  the  only  evidence  befbra  Ae 
Master  to  charge  the  defendant  wi^  the  rent 
of  certain  lands,  was  tiie  admission  m  the  an. 
swer,  which  was  accompanied  by  a  statemenl 
that  t)Ke  lands  were  erroneonsly  iadtnicd 
in  the  eleytf,  and  belonged  to  a  mrd  peODB 
withwhom  the  defendant  had  accounted.  HM, 
that  the  Master  was  not  bound  to  take  the 
entire  statement  in  the  answer,  but  iib|^  on 
the  admission  charge  the  defendant  with  the 
real  veoeivvd,  and  ind  that  the  ytaperty  be- 
ienged  to  the  debtor.    ITDowfcf  v.  Akidt,  a 
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Orders  of  May  10,  1839,  (No.  1.;— SticfW- 
«w  irri/*  of  fi.  /a.— Several  writs  of  J5.  fa, 
under  the  1st  of  the  Orders  of  the  iOth  May, 
1839,  may  be  successively  issued  until  the 
whole  of  the  money  or  costs  ordered  to  be  paid 
shall  have  been  levied.  Spenter  v.  AUen,  33 
L.  0.  500. 

BXCBPTIONS  TO   REPORT. 

Form  qf. — Effect  of  allowimg. — Every  ex- 
ception to  a  report  ouf^ht  to  tender  some  pro- 
position on  which  the  court  may  decide. 

The  simple  allowance  of  an  exception  by  the 
court,  uoaccompanied  either  by  an  express  de- 
claration or  a  reference  back  to  the  Master,  im- 
plies an  adoption  by  the  court  of  the  propo- 
sition tendered  by  the  exception.  Stockm  v. 
i)Bir«Hi,2PhiU.  141. 

FORBCLOSURB. 

AJidavit, — On  a  motion  by  a  defiendant  in  a 
foreclosure  suit  to  stay  proceedinpfs  on  payment 
of  principal,  interest,  and  costa>  the  defendant 
need  not  produce  an  affidavit  to  show  that  he 
is  the  only  person  entitled  to  redeem.  Piggin 
V.  Cheetham^  2  Hare,  80,  disapproved  of. 
Bteoesv,  Glastonbury  Canal  Company,  14  Sim. 
351. 

FUIITHBR  SIRBCTIOHS. 

1.  Affidavit. — An  afidavitcanaot  be  reoeired 
on  further  directions ;  therefore,  where  a  plain- 
tiff on  further  directions  produced  an  affidavit 
that  certain  defendants,  having  no  further  in- 
terest in  the  matters,  had  signed  a  consent 
waiving  service  on  them  of  any  subsequent 
proceedings,  and  asked  that  the  decree  might 
be  drawn  up  without  an  affidavit  of  service  on 
them,  the  court  rejected  such  affidavit.  At- 
tom^^Geaermlv.  GeU,  8  Beav.  362. 

2.  Appeal. — Cause  set  down  again  for  further 
Erections  on  the  petition  of  defendants  out  of 
the  jurisdictioii  at  the  first  hearing,  who  sabee- 
(pvntly  appeared,  in  order  to  enable  them  to 
appeal  from  the  decree.  Prendergasi  v.  Ltuh' 
ington,  5  Hare,  177- 

GUARDIAN. 

bfmt,^Gemerid  Or(lert.--Notice  of  an  ap- 
I^cakioB  Huder  the  32nd  Order  of  May,  1845, 
to  appoint  ffOBrdaans  ad  litem  to  infants  whose 
fttherwas  dead,  was  served  at  the  house  of  the 
BBotfaer  and  her  second  husband  wilbwhom  the 
JBfmts  were  residing;  HeM,  aaflkieni>  Hiick 
T.  fVeOs,  8  Beair.  57€. 

HBIR. 

Mortgagor  and  mortgagee. — Construction  of 
tl  G.  4,  oiuf  1  ir.  4,  c.  60,  4  ^  &  fr.4,  c,  23, 
«id  I  ^  2  Vict.  c.  69.— Where  the  heir  of  a  de- 
csMsd  mortgagee,  to  v^iose  personal  repre- 
sentatire  the  mortgage  money  nas  been  paid, 
it  nidmowB,  and  a  reconveyance  is  demred,  the 
petition  siunild  be  presented  under  the  acts  11 
6.  4.  and  1  W.  4,  c.  60,  and  4  &  5  W.  4,  c.  23, 
» the  act  1  &  2  VicL  c,  69,  does  not  apply.  Jk 
reftoiwr,  33L.0.585.    . 


IHVANT. 

!•  GoweyMKe  bf  Muit  wiil 


be  ordered 


without  a  reference  where  the  real  estate  is  sold 
under  a  decree  of  the  court.  Coombe  v.  Ckajh% 
man,  33  L.  O.  376, 

See  Attachment,  2. 

2.  Conveyance. — Order  for  a  conveyance  by 
an  infant,  without  a  reference  to  the  Master, 
upon  petition  by  a  purchaser.  Coombe  v. 
Chapman,  33  L.  6.  405. 

See  Guardian, 

INJDNCTIOW. 

Patent. — In  a  patent  case  a  motion  for  an  in- 
junction was  oraered  to  stand  over  for  thd 
plaintiff  to  bring  an  action  to  establish  his 
right.  The  plaintiff  obtained  a  verdict,  but  the 
defendant  tendered  a  bill  of  exceptions  which 
could  not  be  determined  witiiout  some  con- 
siderable delay.  Upon  the  motion  being  re- 
newed, the  court,  under  the  circumstances, 
ordered  it  to  stand  over  till  the  bill  of  ex- 
ceptions had  been  disposed  of. 

Principles  on  which  this  court  proceeds,  upoa 
an  application  for  an  interim  injunction  in 
patent  cases.  Bridson  y.  M'Alpine,  8  Beav. 
229. 

IMROLMBTIIT   OF   DECRBB. 

The  proper  course  to  prevent  the  inrolmoit 
of  a  decree  is  to  enter  a  caveat ;  in  the  absence 
of  which  the  inrolment  will  not  be  vacated 
upon  the  grounds  of  concealment,  surprise,  and 
undue  haste.    Lewis  v.  Hinton,  34  L.  O.  10. 

INTERPLEADER  SUIT. 

Decree  before  answer. —  Collusion. — The 
coort  will  not  order  a  bill  of  intorpleadBr  to  be 
dismiaaed  before  all  the  defendants  have  put  wl 
their  answers ;  nor  will  it  infer  coUunon  be»> 
tween  the  phuntiff  and  one  of  the  defendaati 
in  the  absence  of  an  affidavit  to  that  effioct. 
Mastenum  ▼.  Lewkt,  33  L.  O.  35a. 

IRRBOULABITY. 

1.  Service  on  party  abroad, — An  order  lor 
leave  to  serve  a  partv  abroad  is  not  irregular  on 
the  face  of  it,  mermy  because  the  affidavit  on 
which  it  was  obtained  states  only  die  place  of 
the  party's  residence,  without  any  other  circum- 
stances to  warrant  the  order.  JBlenkinsopp .  v. 
Blenkinsoi^,  2  Phill.  1. 

2.  Notice  of  motion, — Costs, — ^An  order  £s- 
charged  for  irregularity  with  costs,  though  the 
notice  of  motion  was  general.  An  order  say 
be  impeadbed  for  irregularity,  although  U&e 
notice  of  motion  do  not  specify  that  as  the 
ground  of  it,  the  omisaion  being  moteiial  only 
as  to  eosts,  and  not  always  even  aa  to  thenw 
Broum  v.  Robertson,  2  PhiU.  173. 

3.  Lrregutarity, —  Co*te.  — Il6rt  Order  qf 
May,  1845.— The  court  refused  to  strike  out 
a  cause  from  the  registrar's  book,  on  the  ground 
that  it  had  been  improperly  set  down  before 
publication,  ioasmucn  as  an  order  of  the  Mas- 
ter wUch  w«e  irregular  and  had  been  treaied 
m  a  milKcy,  oag^  not  to  have  been  so  treated^ 
to  hmg  ae  it  veaskied  unchanged. 

The  difendanft  who  had  obtained  tiie  irregfi« 
lair  eraer  wae  aiiiifvea  nia  coete,  Iiavii!^  eees 
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improperly  made  a  party  to  the  motion.  Hughes 
V.  WilUams,  33  L.  O.  566. 
See  Attachment,  1  j  Decree,  4. 

ISSUE. 

Pro  confesso* — It  is  an  established  rule,  that 
where  an  issue  is  directed  to  be  tried  at  a  cer- 
tain time,  and  by  the  default  of  one  party,  un- 
explained, the  trial  is  not  then  had,  an  order 
will  be  made  to  take  the  issue  pro  con/esso. 
But  under  particular  circumstances,  the  rule 
will  not  be  applied,  as  where  material  witnesses 
were  unable  to  attend  at  the  trial.  Hargrave 
▼.  Hargrave,  8  Beav.  289. 

C&Stf  cited  in  the  judgment :  Casborne  r.  Bar- 
ahuw,  5  Myl.  &  Or.  113. 

JOINT-STOCK    BANKING   COMPANY. 

*  Substitution  of  newly-appointed  registered 
public  officer, — In  a  suit  against  a  joint- stock 
Danking  company  constituted  imder  7  Geo.  4, 
c.  46,  the  plaintiff  is  not  required  to  obtain  an 
order,  or  to  file  a  supplemental  bill  for  the  pur- 
pose of  bringing  before  the  court  a  registered 
public  officer  appointed  subsequently  to  the 
filing  of  the  original  bill. 

Semble,  That  it  is  irregular,  after  notice  of 
such  substitution,  to  serve  the  original  public 
ofiicer  with  notice  of  motion  to  produce  docu- 
ments belonging  to  the  company.  Butchart  v. 
Dresser,  33  L.  O.  549. 

JUDGMENT   CREDITOR. 

See  Decree,  5. 

JURISDICTION. 

The  cotirt  assumes,  that  an  order  of  an  Eng- 
lish court  of  competent  jurisdiction  proceeds 
on  a  just  foundation,  and  will  not  enter  into  the 
consideration  of  the  merits  of  it,  upon  an  an- 
cillary proceeding  taken  here,  to  enable  the 
parties  to  remove  fraudulent  impediments 
created  to  defeat  the  execution  of  the  order. 
Taylor  v.  fVyld,  8  Beav.  159. 

See  Orders  of  Course,  1. 


LEGACY. 


See  Decree,  2. 


MARRIED   WOMAN. 

^ea?*  friend.  —  Formd  pauperis, — ^The  court 
does  not  require  that  the  next  friend  of  afeme 
covert  plaintiff  shall  be  a  person  of  sufficient 
substance  to  answer  the  costs. 

Cases  stated  in  which  a /erne  covert  suing  by 

her  next  friend,  has  been  admitted  to  sue  in 

formd  pauperis.     Observations  on  Pennington 

▼.  Alvtn,  1  Sim.  &  St.  264.   Dowden  v.  Hook, 

8  Beav.  399. 

Cases  cited  in  the  judgment :  Drin^n  v,  Mannix, 

5  Dm.  &  War.  154 ;  Collier  v.  Young,  25th 

Oct.  1743;  Valentine  v.  Walker,  19th  May, 

1834. 

master's  office. 
].  Setting  aside  lease. — Liberty  to  attend  in- 
guiry, — ^An  inqmry  being  directed  as  to  the 
propriety  of  talang  proceedings  to  set  aside  a 
lease  of  charity  property,  liberty  was  given  for 
the  lessee,  though  not  a  party  to  the  cause*  to 


attend.  Aitomey^General  ▼.  Preityman,  6 
Beav.  316. 

See  Decree,  3  ;  Trustee. 

2.  Trustees. — Attending  reference. — A.  was 
tenant  for  life  of  a  trust-fund  directed  to  be  in- 
vested in  government  or  real  securities,  with  a 
contingent  remainder  to  his  children  bom  and 
to  be  born,  with  remainders  over.  A.  had 
three  infant  children. 

Held,  that  the  solicitors  of  the  trustees,  as 
well  as  the  solicitors  of  A.  and  his  three  chil- 
dren, were  entitled  to  attend  a  reference  to  the 
Master  as  to  the  propriety  of  investing  the 
fund  on  a  proposed  mortgage. 

If  the  Master  excludes  one  of  the  parties  to  a 
cause  from  attending  him  on  a  reference,  the 
excluded  party  need  not  wait  until  the  Master 
has  made  nis  report,  and  then  except  to  it,  but 
may  apply  to  the  court  forthwith  to  reverse  the 
Master's  decision.  Davis  v.  /*orrf  Combermere, 
14  Sim.  402. 

See  Charity, 

messbnobr's  oath. 

The  court  will  not  prospectively  dispense 
with  the  usual  oath  of  the  messenger  to  whoee 
custody  an  answer  is  confided.  Bigby  v.  Ptw- 
nock,  8  Beav.  575. 

NB    BXBAT  regno. 

See  Payment  into  court,  4. 

NEXT   FRIEND. 

See  Married  Woman. 

NOTICE. 

See  Irregularity,  2j  Pauper;  Petition  of 
right. 

OPENING   BIDDINGS. 

Estate  for  life, — On  opening  the  biddings  in 
the  case  of  property  held  for  lives,  the  conit 
imposed  the  condition,  that  the  party  opening 
should  be  bound  by  his  offer  if  no  better  hid* 
ding  could  be  eftforced.  WaUmd  v.  WaUmd, 
8  Beav.  352. 

ORDER  OF   COURSB. 

\,  Jurisdictum.  —  In  respect  of  orders  of 
course  made  at  the  Rolls,  in  a  Vice-Chanceilor's 
cause,  the  Master  of  the  Rolls  has  no  jurisdic- 
tion over  anything  but  the  alleged  irregularity 
and  the  incident  costs.  In  such  cases  thie 
merits  or  special  circumstances  cannot  be  con- 
sidered by  the  Master  of  the  Rolls,  except  upon 
the  question  of  incidental  costs. 

The  plaintiff  in  a  Vice-Chancellor's  cause 
was  unaer  an  obligation  to  obtain  an  order  to 
revive  before  the  3rd  of  April,  or  have  his  bill 
dismissed.  He  was  prevented  complying  by 
reason  of  the  defendant's  delay  in  appearing  ac- 
cording to  undertaking.  Subsequent  to  the 
3rd  of  April,  the  plaintiff  obtained  at  the  Rolls 
an  order  of  course  to  revive,  omitting  all 
mention  of  the  obligation  he  was  under.  HeJd, 
upon  a  motion  before  the  Master  of  the  Rolls 
to  discharge  the  order  for  irregularity,  that  the 
Master  of  the  Rolls  had  no  jurisdiction  to  con- 
sider the  conduct  of  the  defendant  in  not  ai>- 
pearing,  although  it  afforded  a  suffident  answer 
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to  the  motion,  if  bronght  before  the  proper  ju- 
risdiction. 

A  party  obtaining  an  order  of  course  is  bound 
to  state  truly  every  fact  whidi  is  material  to  the 
question,  wnether  an  order  ought  to  be  granted 
as  of  course  or  not. 

Upon  a  motion  to  discharge  an  order  ob- 
tained as  of  course,  which  ought  to  have  been 
the  subject  of  a  special  application,  the  order  is 
to  be  discharged  on  that  ground,*  although 
there  may  be  merits  on  which  it  might  have 
been  proper  to  grant  the  order.  Holcombe  v. 
Antrohus,  8  Beav.  405. 

Cmm  cited  in  the  jodgment:  St.  Victor  v.  De- 
rereuz,  6  Beav.  5S4  ;  Harris  v.  Start,  4  Myl. 
&  Cr.  261, 

2.  A  defendant,  upon  filing  his  plea,  obtained 
an  order  of  course  for  his  di^harge,  suppress- 
ing the  fact  that  the  plaintiff  had  previously 
given  notice  of  motion  to  take  the  plea  off  the 
file.  The  order  was  discharged  for  the  sup- 
pression. '  Wilkin  V.  Nainby,  8  Beav.  465. 
•    See  Answer^  Last. 


PATENT. 


See  Injuneiicn^ 

PAUPSR. 

Notice  of  ino#Mm.-- After  an  order  has  been 
obtained  by  a  part^  to  sue  or  defend  in  formd 
pmqterig,  and  solicitor  and  counsel  have  been 
assigned  to  him,  he  cannot  appear  in  person. 
Poits  V.  Wketmore,  33  L.  O.  284. 

PAYMENT   INTO   COURT. 

1.  Purchage  money. — ^A  plaintiff,  may  move 
to  make  absolute  an  order  nist  obtained  by  a 
purchaser  in  the  cause  for  the  payment  of 
money  into  court  811010  v.  Hole,  33  L.  O. 
284. 

2.  Certificate  of  valuers.  —  A  party  will  not 
be  ordered,  as  a  matter  of  course,  to  pay  into 
court  a  sum  of  money,  the  amount  of  certain 
damages  ascertained  pursuant  to  its  order,  by 
valuers,  whose  certificate  is  intended  to  be  used 
as  evidence  in  the  cause.  Bagnall  v.  White" 
house,  33  L.  O.  283. 

3.  Money  pud  into  court  in  a  suit  to  which 
three  persons  were  parties,  will  not  be  directed 
to  be  paid  out  to  two  of  such  persons  only  upon 
motion.    Mostyn  v.  Spencer,  33  L.  O.  428. 

4.  Ne  exeat  regno,  —  A  defendant  who  q^iiits 
England,  after  having  given  bail  on  a  wnt  of 
ne  exeat  regno,  will'be  ordered  to  pay  into  court 
the  amount  for  which  fbe  bail  gave  their  bond. 
Lee  v.  Mdendei,  33  L.  O.  501. 

PETITION   OF  RIGHT. 

NoHce.— The  Lord  Chancellor  will  not  make 
an  order  for  a  commission  upon  a  petition  of 
right,  without  notice  to  the  Attorney-General. 
Bobson  and  Ainslie,  in  re,  2  Phill.  84. 

PBIMCIPAIi  AND   AGENT. 

Pvrehase. — An  agent  who  had  purchased 
lands  of  his  principd,  and  who,  previously  to 
the  contract,  had  entered  into  a  secret  negotia- 
tion for  a  reHMle  of  part  of  the  property  at  a 


profit,  declared  a  trustee  for  his  principal  to  the 
extent  of  that  profit.  Barker  v.  Harrison,  2 
ColL  546. 

PRO   CONFEBSO. 

Order  of  1845. — ^Under  the  Orders  of  Ma^> 
1845,  a  bill  must  be  produced  at  the  hearing,,  m 
order  to  be  taken  pro  confesso,  though  tl^ere  is 
one  defendant  only,  and  the  bill,  when  so  pro- 
duced, is  to  be  taken  pro  comfesso,  without  any 
other  order.    Brown  v.  Home,  33  L.  O.  255. 

See  Contempt ;  Issue, 

PRODUCTION   OP   PAPERS. 

1 .  Where  a  decree  or  order  directs  parties  to 
produce  books,  &c.,  the  Master,  under  the  Goth 
General  Order  of  1828,  may  determine  not 
only  as  to  the  books,  &c.  to  be  produced,  but 
also  as  to  the  parts  of  them  to  oe  inspected. 
Duncan  v.  Varty,  14  Sim.  393. 

2.  Delivery  (^  deeds.  "'lytedL^  brought  into 
court  on  a  suit  which  has  .been  brought  to  an 
end  ought  to  be  delivered  to  the  party  who 
brought  them  in.  hangley  v.  Fisher,  33  L.  O. 
283. 

3.  Parties. —  Construction  of  Order  23  of 
August,  1841.— In  a  suit  by  some  of  several 
cestui  que  trusts  for  kn  account  and  conveyance 
to  a  new  trustee,  it  is  sufficient  to  serve  th6 
other  ce^^tit  que  trusts  with  a  copy  of  the  bill, 
and  a  motion  for  production  will  not  be  refused 
on  the  ground  of  tiieir  not  being  substantial 
parties.    Johnson  v.  TWcA'er,  33  L.  O.  476. 

PUBLIC   OFFICER. 

See  Joint*stock  Bank. 

RECEIVER. 

1.  Application  ofdrfendant.—  Mortgage, '^ 
At  the  hearing  of  a  suit  for  redemption,  the 
court  will  not,  on  the  application  of  the  defend- 
ant, grant  a  receiver,  against  the  plaintiff,  the 
mortgagor  in  possession,  none  being  prayed  by 
the  bill. 

Queere,  whether  it  can  be  done  by  petition. 
Barlow  v.  Gains,  8  Beav.  329. 

2.  Generally,  the  recover  in  a  cause  ouffht 
not  to  make  any  application  to  the  court :  if  he 
finds  himself  in  circumstances  of  difficulty,  he 
should  apply  to  the  plaintiff  to  make  the  neces* 
sary  application,  ana  on  his  default  the  receiver 
may  men  properly  apply  to  the  court.  Parker 
V.  Dunn,  8  Beav.  497. 

3.  Receiver  appointed  on  motion,  after  de- 
cree, though  not  prayed  for  by  the  billi  BotO'* 
man  V.  Be//,  14  Sun.  392. 

RECOGNIZANCE. 

A  sci,  fa,  on  a  recognizance  set  forth,  that 
on,  &c.,  fat  Ballinasloe,  in  the  county  of 
Galway,]  M.  F.  and  two  others,  of,  &c.,  in  the 
county  of  Galway,  came -before  J.  R>,  [who 
then  and  there  was]  one  of  the  Masters,  &c., 
[as  bv  the  said  recognizance  of  record  and  en- 
roUea,  &c.,  mav  appear.] 

In  the  record  of  the  recognizance  the  words 
within  the  brackets  were  omitted ;  but  at  the 
foot  of  the  recognizance  was  this  note,  signed 
by  the  Master: — "Taken  and  acknowledged 


Andlftio9iDi§mi^. 


lit 


Man  BM»  «t  BiUiaMloe,  M  tbB  ooott^  of  GiOr 

Upon  nul  tiel  record  pleaded :  HM,  that 
there  was  a  variance.  The  note  at  foot  is  not 
part  pi  the  recoffnizance. 

A  case  depending  at  tlie  pettj  ba|r  Me  of  the 
Anut  mwjr  be  heard  and  detennmed  oili  of 
T«nB.    Be^  y.  LjrucA,  2  J.  &  L.  103. 


Case  cited  in  the  judgment: 
DnuA  War.  433. 


Beg.  T.  Hurlej,  2 


REJOINDHB. 

See  SubpcBna. 

BKPORT. 

1.  Order  mwir^A  reference  to  the  Master 
waa  made  upon  petition  in  a  cause  to  ascertain 
what  was  doe  to  the  phdntifF.  The  Master 
made  a  separate  report  as  to  pert  of  the  claim. 
Held,  that  the  report  was  not  improperiy  con* 
firmed  by  orders  itift  and  absolute.  Beavan  v. 
€fUfert,  8  Bea\%  308. 

Ottey  y.  Fensam, 


Case  cited  in  the  judgmeat : 
1  Hare,  322. 


%  InteretL---Cxn^mMtim. --The  Master's 
iCfMirt  of  hanng  compoted  sabsequBOt  mtareat 
wes  not  Teqnive  copftrmation.  Jjisn,  6  fiesEv. 
314. 

•    See  Exceptions  to  Report. 

RIGHT  TO  BBOIN. 

When  a  cause  is  set  down  vpon  an  objection 
for  want  of  parties,  the  defendant  begins.  At- 
tomey 'General  Y,  Gardner,  2  Cdll.  664. 

SERVICE    OF   COPY   BILL. 

Attomey-General.  —  23rrf  Order  of  August, 
1841. — *rie  Attorney-General  cannot  be  pro- 
ceeded against  by  serviee  of  copy  bill  under 
the  23rd  Order  of  Aogust,  1841.  Christopher 
r.  Clegkom,  8  Bear.  314. 

SERVICE   OF   SUBP(ENA. 

.  I.  JSeotldnd. —  General  orders. — Leave  was 
asked  to  serve  a  subpsBtm  on  a  defiendast  at 
fiolyrood  House.  Held,  that  it  was  aot  noces- 
Mry  so  to  limit  the  order;  and  leave  was  given 
to  senw  it  anywhere  in  Scotland.  BieaJkmaoi^ 
«.  Bknkiauopp,  8  Beav.  613. 

2.  If  a  defendant  is  served  with  aco|^of  a 
BDfapoena  without  the  indocsement  raqnuvd  by 
3rd  Order  of  Dec,  1833»  if  he  come  apeedily 
toihe  court,  he  has  a  right  to  set  the  service 
aside  with  costs.  A  deSmdant  havkiff  «btaiiied 
an  order  to  enter  an  appeaxaoee  for  the  defend- 
ant on  an  untrue  allegation  of  the  regularity  of 
the  service  of  the  copy  of  the  subpoena,  the 
plaintiff  applied  to  the  court  and  get  the  order 
«et  aside  with  costs.  Mmoon  v^  Bm^tesg  SB 
L.  O.  5«7. 

See  Irregularity,  1. 

■BRVIGB  OP  JVOTICS. 

A^lidamt,—A.n  order  obtained  «poii  aa  offi- 
^Umt  of  servioe  of  notice  of  bmCm,  but  wiuch 
•srrice  aftensnrAo  appears  to  faove  bssa  nvegn- 
lor,  will  be  ^schai^  with  essfek  Bpwnn  v:. 
Hafai'faun,  SB  L.  O.  SOU 


iMtd  Dhanedior. 


Master's  order. — A  defendant  earning  ondsr 
Ihe  116th  Older  of  If^i:,  16*5,  net  down  the 
csBsa  for  hnriag  and  issne  sobptnaa  to  iMsr 
judgnmt  nsndiqg  an  oidsr  by  tfaa  Mmtar  to 
enlu-ge  publication  as  to  co-dnfrndsnt 

An  order  €»f  a  Masfcei^  however  obvisoaly 
irregobr,  is  binding  on  all  parties  boring  noliee 
of  it  mrtai  duly  set  aside.  Haghss  v.  WUiiwwu, 
d3L.O.  566. 

f^Ammdmemtt^BiU,%. 

WFATrNe  phocbbbiwgs. 

1.  Two  suits  for  same  purpose, — ^Whcre  two 
suits  are  instituted  for  the  administratioB  of  die 
same  estate,  and  on  a  decree  being  obtained  in 
one  of  them,  an  application  is  made  to  stay 
proceedings  in  the  other,  the  question  abnys 
IS,  whether  the  latter  smt  asks  anything  moie 
than  can  be  obtained  fay  the  former. 

A  question  between  the  heir-at-law  and  next 
of  kin  OS  to  conversion  of  real  estate  cannot  be 
disposed  of  in  a  suit  in  which  neither  of  thoss 
parties  is  plaintiff.  Rhby  v.  JSlm^vsfS,  2 
Phill.  175;  S.  C.  33  L.  O.  282. 

2.  An  order  to  ^tay  proceedings  and  pay  the 
costs,  obtained  exparte,  and  witboot  notice^  is 
irregular.     Richardson  v.  Moore,  33  L.  0 .  302. 

bubpcbna.  td  vsmak. 
Orders  of  1845.  —  Where  a  snbpcena  to  re- 
join had  been  served  before  the  orders  of  184i 
came  into  operation,  and  no  steps  had  beoi 
since  taken  oy  the  plaintiffs,  on  a  motion  by 
the  defendant,  the  court  ordered  that  publica- 
tion should  pass  on  a  future  day.  Doy  v. 
Bejfsel,  33  L.  O.  329. 

TKAVSRSIlie   NCTB. 

58IA  Order  of  Ma^,  1645. — Circunstanees 
under  which  a  traversing  note  and  the  repica* 
tion  were  taken  off  the  lie.  TVwne  v. 
33  L.  O.  502. 


RECENT    DECISIONS  IN   THE 
RIOR  COURTS. 


sure- 


BV    BARRISTBRS    OP    THB 
COCTRTS. 


aXVORAl. 


VtffcV  etiXHcrllffr* 

Parsons  v.  Muntz.    May  B,  1847. 

ORDBBfl  TO  PBODUCB  ANB  TO  DBPOSIT 
DOCUMENTS. — NOTICE  OF  MOTION — Dl^ 
CHAROINO  AM  ORDER  TO  ENUUIQR  FUB- 
1.ICATION  AFTRR  RXJPIRAXION  OF  TIMS 
GRANTED. 

An  order  to  deposit  documents  with  the  record 
and  writ  clerks  wiU  not  be  granted,  tf  the 
notice  of  sisftoii  mersfy  msk»  thmt  ^hcf  may 
9e  produced  before  the  sttstsiimBt,  ami  est  the 
hearing  of  the  oaase. 

A  motion  to  discharge  an  order  to  cidarge 
publication  will  not  be  enteriained  bg  the 
€ourt,  if  it  cannot  he  heard  before  the  stpi* 
ration  qf  the  time  allowed  bg  the  order^ 

Mr.  X  Parker,  on  befaiOf  of  tba  dilMwi 
to  dkebaMR  Vice-CShsnoaHor  W^ 


&ipmur4kmiss  Luri^ CkmmfUonr^Bpllk. 


VA 


gnm'8  oiiff  ^  the  Irt  of  JkipA  iait,  to  de- 
posit docnmentSy  &c.  with  the  record  and  writ 
cMsB,  Old  to  eaUoKe  pifljliiliwi  'a  the  CMMe 
for  one  month.  The  gnmnde  for  the  appeal 
were,  &Bt»  that  the  notice  of  motion  upon  which 
the  above  order  had  been  made,  merely  asked 
ior  te  neoal  order  to  praduoe  the  doeumente, 
&e.  befara  the  eoamnner,  and  at  the  hearing; 
and  ioeottdljr,  ti»t  Ike  phinrtiff  w«b  not  onaitled 
to  an  Older  to  eidaigB  pidiiieolMa,  as  he  had 
prerioBsly  Ifi^ni  a  pcranplovy  iindstafcnig  to 
the  defendants  not  to  apply  for  a  further  en- 
largement, the  time  for  paaaing  publication 
havii^  long  aince  expuva,  and  having  been 
frequently  extended.  The  present  motion  waa 
to  fflsmifls  the  whole  of  the  above  order,  and 
had  been  put  into  the  Lord  Chaucellor's  paper 
for  the  previous  seal  dajr,  (April  22,)  mxt  in 
eooBequence  of  an  intimation  <n  his  lordship's 
vish  not  to  take  any  motions  on  that  day,  ex- 
cept such  as  were  very  pressing,  the  parties  had 
consented  that  it  should  stand  ovtr,  without 


In  Bazalffette,  also  for  the  motion,  cited 
Grme  v.  Cwfper,  4  Myl.  &  Cr.  263,  with  re- 
spect to  the  production  of  the  books,  &c.,  which 
it  would  be  highly  inconvenient  to  deposit  in 
the  present  case;  and  as  to  enlarging  publica- 
tion in  the  face  of  an  undertaking  to  the  con- 
tiaiy,  he  referred  to  the  conditional  order.  No. 
119,  of  the  General  Orders  of  May,  1845.  It 
was  true  that  publication  had  passed  before  this 
motion  could  nave  been  heard,  but  the  depo- 
sitions taken  during  the  last  enlarged  penod 
might  be  snpvessed,  as  if  it  had  not  been  for 
sndi  order  to  enlarge,  the  defendant  might  have 
set  down  the  cause  for  hearing  under  the  1 16th 
of  the  new  orders. 

Mr.  K.  Parker  and  Mr.  Heikernuitan  sup- 
ported the  Vice-Chancellor's  order,  as  heing 
an  usual  order. 

The  Lord  ChaneeJlor.  It  is  not  the  usual 
order  to  deposit  documents,  &c.  with  the  re- 
cord and  writ  clerks,  but  to  produce  them  be- 
fore the  examiner,  and  also  to  the  court  at  the 
hearing  of  the  cau86 ;  besides,  you  cannot  have 
what  jaado  not  ask  for.  lahall  not  asake  any 
order  in  respect  of  the  order  to  enlarge  publi- 
cation. The  time  has  elapsed,  and  pubfication 
has  passed ;  it  is  therefore  idle  to  come  here  for 
sodia  purpoae. 

Mr.  K.  Parker  snhmitted,  that  the  plaintiff 
would  have  been  eaftitled  to  the  depoait  and 
prodnction  of  tho  documents  by  the  ordinary 
pnctioe  of  the  coort ;  bat  from  some  ahp,  the 
notice  of  motion  in  this  case  did  not  extend  so 
&C  Hie  coort  had,  however,  ordered  the  de- 
poait, and  therefore  he  asked  for  his  coats. 

The  Iior^  CShoecaBor  aaid,  he  must  discharge 
00  modi  of  the  order  as  directed  the  dqKwit  of 
the  documssita,  &c.  with  the  record  and  writ 
clerks,  as  otherwise  it  might  be  coiureited  into  a 
precedent,  that  the  order  to  produce  them  be- 
fore the  exanoner  would  dso  include  the  de- 
posit of  them  wiui  tiie  prcmer  officer  of  tiie 
court ;  a  practice  which  would  be  amte  new  to 
his  kffdabip.  The  order  having  oeen  varied, 
tile  OMta  could  not  be  given  to  the  ]ihd&tiC 


XaOli  CttvxU 


Sprfe  ▼.  BeymeU.    Jane  3,  1847. 

HOTION  TO  DISMISS— 114th  ORDER  OF  1845 


Tke  rifki  ^  the  dtfeadamt  to  move  to  i 

umder  ike  1 14^  Order  of  1845,  witkmfimr 
weeke  after  kis  a»$wer,orike  last  ifkkm^ 
avert,  Jfnutrt  tkau  one;  w  deemed  et^kiad, 
oi  Unddaum  m  Dalton  v.  Hayter, t^ nol qf* 
feetedkf  tke  dedsion  of  the  Lord  QhoMeeUor 
in  Arnold  e.  Arnold. 

Pftfieijp^e  of  the  distinction  adopted  at  the 
RoHs  on  motions  relating  to  orders  of 
eonrse  obtamed  tkere,  between  vrregtdarify 
and  tmproprtety  (ff  practice. 

In  this  cause,  which  was  a  cross  suit,  Mr. 
Skd^er  moved  to  diuniss  the  bill  for  want  of 
prosecution  on  the  part  of  one  of  the  defend- 
ants, whose  answer  was  filed  on  the  25th  of 
February  last.  It  appeared  that  there  was  no 
answer  outstanding,  and  the  last  answer  on  the 
file  was  filed  on  the  2nd  of  June. 

Mr.  Kindersley,  coutik,  admitted  that  the 
four  weeks  dating  from  the  time  when  the  an* 
swerof  the  defenoant  moving  was  deemed  to  be 
suflicient,  on  the  expiration  of  which*  according 
to  the  decision  in  Dalton  v.  Hayter,  7  Bea. 
586,  a  defendant  is  entitled  to  move  to  dismiss, 
had  expired ;  but  submitted,  that  under  the  cir- 
cumstances the  pinint^iff  ought  to  bc  allowed 
further  time ;  and  also  intimated  that  an  impres- 
sion prevailed  of  the  Lord  Chancellor  havings 
in  the  recent  case  oi  Arnold  v.  Arnold,  sup.  p. 
61;  10  Jur.  360,  differed  from  the  opinion 
expressed  b]f  his  lordship,  and  that,  according 
to  the  decision  of  the  Lord  Chancellor  in  th^ 
case,  the  time  from  which  the  four  weeks  was 
to  be  rflk<'^«*^^,  was  the  date  of  filing  the  last 
answer  on  the  file. 

Lord  Langdale  said,  that  was  not  the  case. 
Every  defiendant  had  a  right  to  move  upon  his 
own  answer,  but  it  did  not  follow,  that  because 
he  had  a  risht  to  move  tiie  bill  should  be  dis- 
miased.  The  plaintiff  mk[ht  have  a  right  to 
apply  for  further  tame.  With  respect  to  die 
supposed  difference  of  opinion  between  himself 
and  the  Lord  Chancellor  in  the  case  of  Arnold 
F.  Arnold,  the  supposition  was  quite  erroneous, 
bnt  if  the  impression  existed,  it  was  better  that 
it  ahould  be  removed.  In  Dalton  y,  Hayter,  it 
was  argued  before  him  that  the  words  ^'  the  last 
of  the  aaawers,''  in  tibe  114tii  Order,  meant  the 
last  anawer  ontiiefile;  he  decided  that  this 
was  not  the  meaning  of  those  words,  that  they 
meant  the  last  answer  of  the  defendant  moving 
to  dismiss.  Then  came  the  case  of  Foreman  v. 
Gray,  (voL  33,  n.  486,  9  Bea.  200,)  where  a 
motion  waa  maoe  to  dtscharge  an  order  to 
amend  for  irreffulariiy.  He  d^ded  that  it  waa 
not  irregular,  mit  afteiwards,  on  the  motion 
being  renewed  upon  tiie  ground  of  the  order 
beix^  in  iaota&uid  upon  the  court,  dischanfod 
tiie  order  i  a  course  which  he  waa  aMe  to  ado^ 
in  that  caae,  beeanse  the  cause  was  attached  to 
his  branch  of  the  court.  Tlien  came  ArwM 
y.  Arnold,  (vol.  33,  p.  566  ;  9  Bea.  206,)  where 
the  motion  was  again  made  on  the  ground  of 
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inregii]arity,  and  he  affain  held  that  the  order 
was  regular.    Then  the  motion  was  renewed 
before  the  Lord  Chancellor,  who  directed  the 
notice  to  be  amended,  by  etrikinff  out  the  ap- 
plication to  discharge  the  order  xor  irregularity 
and  moving  upon  the  merits,  which  the  Lord 
Chancellor  had  the  jurisdiction  to  entertain, 
though  he  had  not,  as  the  cause  was  before  the 
Vice-Chancellor  Wigram.     His  lordship  then 
referred  to  the  distinction,  which  will  be  found 
stated  in  Foreman  v.  Orey,  (vol.  33,  p.  566,) 
between  the  course  pursued  at  the  Rolls  in  re- 
spect to  orders  obtained  there  as  of  course,  in 
causes  before  some  other  branch  of  the  court, 
and  orders  so  obtained  in  causes  attached  to  the 
Rplls  Court;  and  observed,  that  if  he  were  to 
discharge  orders  of  coiuve  obtained  at  the  Rolls 
in  causes  attached  to  other  branches  of  the 
court  upon  any  other  ground  than  strict  irregu- 
larity, he  should  draw  into  the  Rolls  Court 
questions  connected  with  the  merits  of  all  the 
causes  in  which  orders  of  course  had  been  oh- 
tained  at  the  Rolls,  although  they  were  before 
other  judges  of  the  court.    In  tne  case  (A  Ar- 
nold V.  Amoldy  he  Mras  quite  sure  that  the  Lord 
Chancellor  did  not  difter  from  him,  for  it  so 
happened  that  his  lordship  met  him  immedi- 
ately after  he  had  made  his  decision,  and  told 
him  what  he  had  done. 

[Note  by  the  Reporter, — There  appears  to 
have  been  some  perplexity  caused  by  not  dis- 
tinguishing the  questions  directly  involved  in 
the  decision  in  Arnold  v.  Arnold,  from  a  ques- 
tion not  decided,  nor  capable  of  being  decided  in 
it,  but  as  to  which  it  is  inferred  from  the  Lord 
Chancellor's  decision  in  that  case,  that  he  would 
differ  from  the  Master  of  the  Rolls  if  it  was 
brought  before  him.    The  questions  in  Arnold 
v.  Arnold  were  two ;  that  referred  to  by  Lord 
Langdale  above,  relating  to  the  course  adopted 
at    the    Rolls    upon    motions    to    discharge 
orders  of  course ;  2nd,  the  question  of  the  con- 
struction to  be  put  upon    the   words    "the 
last  answer;"  in  the  33rd  section  of  the  16th 
Order  and  the  last  of  several  answers  in  the 
66th  Order  of  1845,  which  both  the   Lord 
Chancellor  and  Lord  Langdale  held  to  mean 
the  answer  of  the  last  of  several  defendants. 
The  question  in  which  it  is   supposed   that 
the  Li)rd  Chancellor  would  differ  from  the 
Master  of  the  Rolls  if  it  came  before  him,  is  the 
construction  to  be  put  upon  the  similar  words, 
"the  last  of  the  answers"  in  the  114th  Order 
giving  the  right  to  dismiss,  which  Lord  Lang- 
dale, in  Dalton  v.  Hayter,  held  to  mean  the  last 
answer  of  the  dtfendant  moving  to  dismiss, 
though  there  might  be  other  defendants  whose 
answers  were  still  outstanding.  ^It  seems  to 
have  been  assiuned,  that  the  Lord  Chancellor 
woidd  put  the  same  construction  on  these  words 
as  he  has  put  upon  the  similar  word  in  the 
33r(l  section  of  the  16th  and  the  66th  Order,  and 
therefore,  in  construing  the  114th  Order,  would 
differ  from  the  Master  of  the  Rolls,  an  assump- 
tion which  appears  to  the  writer  to  be  some- 
what hastily  made.] 


Vte«€%inictl(ar  of  IPitglsiAr* 

EwHer  and  CredUom  Rmlway  ▼.  Bnlkr.    Maj 
25, 1847. 

NOTICE   OF  MOTION. — COSTS. 

In  a  hostile  suit  between  the  direeton  t^f  a 
raUmay  company :  Held,  thai  tho  aoHdior 
qfa  company  woMbe  Uablefor  the  eotU  of 
an  interlocutory  application,  mi  eamt  it 
should  appear  that  hs  had  acted  witkmU 
the  authority  of  the  company. 

A  BILL  was  filed  in  this  case  by  three  di- 
rectors of  the  Exeter  and  Crediton  Railway 
Company  agodnst  the  remaimng  seven,  and  in. 
April  last  an  im  unction  was  granted  to  re- 
strain the  defendants  from  working  and  leas- 
ing the  said  railway,  and  from  forming  any 
junction  with  the  Bristol  and  Exeter  Coin- 
pany,  or  any  other  company  working  upon 
the  broad  gauge. 

Mr.  Roll  and  Mr.  Follett  now  moved,  on 
behdf  of  the  defendants,  that  the  bill  might  be 
taken  off  the  file,  and  the  suit  dismissed,  on 
the  ground  that  it  was  instituted  in  the  name 
of  the  Exeter  and  Crediton  Railway  Company 
urithout  due  authority.  The  notice  of  motion 
purported  to  be  on  behalf  of  the  company,  and 
was  signed  by  the  solicitor  of  the  company. 

Mr.  Bethell,  for  the  plaintiffs,  objected  to 
the  notice  on  the  ground  that  in  case  of  the 
motion  being  refused,  there  was  no  one  who 
could  be  made  liable  for  costs.  He  daizned 
to  appear  on  behalf  of  the  company,  and  if 
his  honour  refused  the  application  with  costs, 
the  order  made  would  be  that  the  company 
should  pay  the  costs  of  the  motion  refused  in 
favour  of  the  company. 

The  Vice-Chancellor  overruled  the  objec- 
tion, and  said  that  if  it  should  turn  out  that 
tlie  solicitor  had,  in  instituting  these  proceed- 
ings, acted  without  the  authority  of  the  com- 
pany, the  court  would  make  him  pay  the 
costs. 


f^Cce'C^oticrnar  Bnigiit  3Bntfr« 

Blagrave  v.  Blagrave.    April  21st  and  22nd, 
1847. 

PRACTICX. — BBCBPTION   OF    KYIDBNCB. 

A   tenant  for  life  in  remainder  filed  a  hill 

against  a  tenant  for  life  in  possession,  and 

a  tenant  in  tail  in  remainder  also  fied  a 

bill  against  the  same  party,  and  evidence 

was  taken    in    each    suit,    the  dtfendant 

not  consenting  that    the  evidence  in  one 

cause  should   be  read  in  the  other.     The 

court  refused  to  allow  that  course'  to  he 

taken,  there  being  no  proof  that  the  wit- 

nesses  were  dead  or  incapabje  qf  being 

examtned. 

Thb  defendant's  coimsel,  Mr.  Wigram  and 

Mr.  Craig,  in  these  cases,  applied  that  one  of 

the  suits  should  be  ordered  to  be  stayed  until 

the  report  by  the  master  on  the  other. 

Mr.  Russell  and  Mr.  CUasse,  counsel  for  the 
plaintiffs,  would  agree  to  this  if  the  defendimt 
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would  ooiMent ;  bot  the  erideoce  in  bodi  suits 
duHild  be  read  in  that  cause  which  should  be 
allowed  to  go  om  The  defendants  declined 
thii.  The  following  cases  were  cited :  NeoU 
T.  Johnson,  2  Vera.  447 ;  Barstaw  v.  Palmer, 
Free,  in  CHi.  233;  Daniel's  Chancery  Prac- 
tice, ToL  i.  p.  832,  second  edition;  Carrington 
▼.  Cbrsodk,  2  Sim.  667;  Byrne  v.  Frere,  2 
HoU.  157  i  and  eiisf  qf  London  ▼.  PerkUu,  3 
B.  P.  c.  eo2. 

Mr.  Llojfd  appeared  for  another  defendant. 

Yice-Cumodlor  Bmce,  Were  die  point  be- 
fore me  substant'udlj  a  point . decided  by  the 
House  of  Lords  in  The  City  of  London  v. 
Perkmsj  or  any  other,  of  course  there  would  be 
no  room  for  argument.  I  must  necessarily 
decide  according  to  that  case.  '  Subject  to  that 
qaestion»  as  to  the  decision  of  the  House  of 
Lords,  I  am  not  aware  that  the  point  is  go- 
verned by  decision.  In  the  case  in  the  House 
of  Lords  the  question  arose  upon  a  custom ; 
the  parties  there  were  substantially  the  same. 
The  question  was,  as  I  understand  it,  between 
the  aty  of  London  and  the  public,  and  al- 
though the  different  individuals  may  have  been 
before  tbe  court  in  each  case^et  the  parties 
were  substantially  the  same,  liiere  are  other 
cases  in  which  the  same  observation  may  apply. 
The  case  here  stands  thus  :  There  is  a  tenant 
for  life  in  possession  of  an  estate,  subject  to  a 
series  of  limitations  under  a  particular  will,  and 
he  is  also  a  tenant  for  life  of  certain  personalty 
which  stands  settied  upon  a  corresponding 
series  of  limitations.  The  tenant  for  hfe 
happens  to  be  the  trustee  as  to  the  real  estate ; 
he  18  not  the  trustee  as  to  the  personal  estate 
setUed.  Two  suits  are  instituted  ag^nst  him 
under  the  wiD  in  respect  of  alleged  mismanage- 
ment, alleged  improper  treatment  of  the  real 
and  personal  esbite,  of  both'  of  which  he  is 
tenant  for  life,  and  of  one  portion  of.  which  he 
is  also  a  trustee.  One  of  these  suits  is  insti- 
tated  by  the  person  who  is  next  tenant  for  life, 
anbject  to  the  contingency  of  the  tenant  for  life 
not  having  issue :  the  other  suit,  is  instituted 
by  the  first  tenant  in  tail  in  esdstence,  who 
comes  behind  or  after  the  reversionary  tenant 
for  life  and  tenant  for  life  in  remainder,  who 
has  instituted  the  other  suit  which  I  have  men- 
tioned. The  evidence  which  is  the  subject  of 
the  preeent  discussion  has  been  taken  m  the 
suit  in  which  the  next  tenant  for  life  in  remain- 
der is  the  plaintiff,  as  I  understand  the  matter. 
The  question  is,  whether,  without  proof,  and 
without  suggestion,  either  tiiat  the  witness  thus 
examined  is  dead,  or  is,  or  has  been,  unable  to 
be  examined,  shall  be  examined  in,  and  there- 
fore for,  the  purposes  of  the  suit '  in  which  the 
first  tenant  in  tail  is  plaintiff.  I  am  of  opinion 
that  I  am  not  required  by  authority,  and  I 
ought  not  in  point  of  principle,  to  allow  the 
evidence  to  l>e  so  read.  .    . 


€lueen^)l  SStncf).   •    • 
(Before  the  Four  Judges.) 
Piekford  v.  Laeon.    Hilary  Term*  1847. 

ASSVMPSIT.^WORK  AMD  LABOUR. 

A«  mmiraeie  with  B.,  a  eoaeh  proprietor,  for 


three  eeaie  m  a  coach  from  Y.  to  L.,  namely 
two  inside  and  one  oniside.  IVhen  the 
coach  had  proceeded  abont  half  the  journey, 
B.  takes  up  more  passengers  than  he  was 
licensed  to  carry,  whereupon  A.  and  the 
other  person  inside  leave  the  coach,  and  the 
passenger  outside,  not  then  being  able  to 
obtain  the  luggage,  goes  on  to  the  end  of  the 
Journey, 

Held,  that  B.  was  not  entitled  to  recover  from 
A.  file  sum  agreed  to  be  paid  for  the  seats, 

,'  nor  was  he  entitled  to  recover  anything 
under  the  indebitatus  count  for  work  aC" 
tuaUy  performed. 

This  was  an  action  brought  by  the  plaintiff, 
a  coach  proprietor,  against  the  defendant  for 
the  sum  of  4f.  4«.,  being  the  sum  allured  to  be 
due  for  three  seats  in  a  coach  from  Yarmouth 
to  London,  two  inside  and  one  outside.  The 
declaration  contained  two  counts,  one  setting 
out  that  the  plaintiff  resented  for  the  defen^nt 
certain  places  in  the  coach,  and  averred  that  he 
was  ready  and  willing  to  carry  him ;  the  other 
was  for  work  and  labour.  The  defendant 
pleaded— 1.  Non  assumpsit.  2.  lliat  the  plain- 
tiff did  not  reserve  and  secure  to  the  defendant 
the  said  seats,  nor  was  he  ready  and  willing  to 
convey  him  as  in  the  declaration  alleged.  The 
jurv  found  a  verdict  for  the  plaintiff  on  the  first, 
ana  for  the  defendant  on  the  second  issue.  It 
appeared  that  the  defendant  took  three  places 
in  the  coach,  one  for  himself,  one  for  his  wife, 
and  one  for  his  servant  outside.  The  coach- 
man having  taken  up  more  passengers  than  he 
was  licensed  to  carry,  the  defendant  and  his 
wife,  after  travelling  about  half  the  journey,  left 
the  coach  and  took  a  chaise,  the  servant  not 
being  able  to  obtain  the  luggage  from  the  coach 
went  on  to  the  end  of  the  journey.  The  de- 
fendant when  he  took  the  places  paid  1/.,  and 
the  fare  for  one  outside  place  was  one  guinea. 

Mr.  Watson,  in  Michaelmas  Term  last, 
moved  for  a  rule  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  for  the 
sum  of  3/.  4«.  on  the  first  count,  or  why  a 
verdict  should  not  be  entered  for  the  plaintiff 
on  the  indebitatus  count,  with  one  shilling 
damages. 

The  court  refused  the  rule  on  the  first  point, 
bein^  of  opinion  that  the  reservation  of  seats 
mentioned  in  the  declaration  meant  that  the 

Elaintiff  reserved  for  the  defendant  three  of  the 
iwful  seats  in  the  coach,  namely,  two  out  (tf 
the  four  inside,  and  one  out  of  the  thirteen  outr 
side,  and  that  inasmuch  as  the  plaintiff  had 
taken  up  a  larger  number  of  passengers  than 
he  was  licensed  to  carry,  that  the  defendant 
had  a  risht  to  rescind  the  contract  and  leave 
the  coach.  •    • 

Mr.  Crowder  and  Mr.  M.  Smith  now  showed 
cause  against  the  rule  for  entering  a  verdict  on 
the  second  count,  with  Is.  damages..  They 
contended  that  the  contract  wsJs  entire  to  carry 
the  three  persons  the  whole  journey,  and  as  that 
contract  was  broken  by  the  plaintiff,  he  was  not 
entitled  to  recover  any  portion -of  the  sum 
agreed  to  be  paid,  llie  person  outside  was  in 
fact  prevented  by  the  plaintiff  from  leaving  the 


eottcb*  and  altboiigh  AaC  ptrwn  wtm  taken  to 
ikte  end  of  the  jonnwy ,  yet  tet  wffl  not  justify 
the  coort  in  enterinff  a  Terdiet  for  the  difference 
between  the  fare  and  the  mm  pud. 

Mr.  ArehbM  contr&.  The  defendant  has 
denred  a  partial  benefit  from  the  kbonr  of  the 
plaintiff  sufficient  to  raise  an  hnplied  flfranpm/. 

Per  Curiam.    Ride  di«chai|fed. 


Phntey  v.  BichardsoH,    Easter  Term,  1847. 

ENTERING  AN  APPEARANCE.  —  RETURN  OF 
NULLA  BONA,  &C.,  TO  A  DISTRINGAS. — 
SUFriClBNCY   OF  AFFIDAVIT. 

T%e  qfidavit  in  support  qf  a  motion  for  learn 
to  enter  an  appearance  after  the  return  «/ 
nuUa  bona  and  non  est  inventus  to  a  writ 
of  distringas,  should  show  distinctly  that 
everything  had  been  done  to  find  some  goods 
of  the  defendant. 

Power,  on  behalf  of  the  plaintiff,  moved  for 
leave  to  enter  an  appearance  for  the  defendant 
alter  a  return  by  the  sheriff  of  nulla  bona  and 
non  est  inventus  to  a  writ  of  distringas.  The 
affidavit  on  which  be  moved  was  that  of  the 
sheriff's  officer,  and  it  stated  that  the  deponent 
went  with  the  writ  of  distringas  to  the  residence 
of  the  defendant  on  the  20th,  22nd,  and  23rd 
days  of  January,  and  that  on  each  occasion  he 
saw  a  female  wnom  he  informed  of  the  nature 
of  his  business ;  that  she  in  reply  each  time  in- 
formed him  that  the  defendant  was  not  at 
home,  and  that  she  did  not  know  when  he 
would  be,  and  on  the  first  occasion  added  that 
^  was  keepings  the  shop  that  the  defendant 
formerly  occupied. 

•  By  the  Court  The  affidavit  is  not  sufficient. 
It  is  by  no  means  stated  with  suffiaent  clear- 
ness that  the  floods  on  the  premises  were  not 
the  defendant's.  The  woman  says  she  is  keep- 
ing the  shop,  but  she  is  not  asked  whose  the 
goods  were.  The  officer  ought  at  least  to  state 
tiiat  he  did  bis  utmost  to  find  some  goods  of 
the  defendant,  and  that  he  could  not. 

Motion  refused, 
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^  (Bankrupt     Petitions    and 
{    Causes. 

!  Pleas,  Demurrers,  Excep- 
tions,   Causes,  and  Fviw 
ther  Directions. 
,r Bankrupt*  Petitions     snd 
^\     Ditto.   • 

(Pleas,  Demurrers,' Ezeep- 
8  }     tioas,  Causes,  and  Fur^  • 

(     ther  Directione. 
Q  5  (Petition-day)  Petitions  and 
^i     Ditto. 
10    Short  Causes  and  Causes. 
Bankrupt'   Petitions    and 

Causes. 
Pleas,  Demurrers,  Exoep» 
I     tions,  Cauftea;  and  For* 

ther  Directions, 
Bankrupt     Petitions     aod 

Ditto. 
Pleas,  Demurrers,  Exee|^ 
tioas,  Causes^  and  Ptt« 
ther  Directions. 
(Petition-day)  PetkloBttB^ 
I      Ditto-.   . 
.^1  The  3rd  Seal— Motions  and 

I      Sboit  Causes, 
^q  5  Bankrupt     Petitions     and 
^l     Causes..     . 

i  Pleas,  Deuuirrers,  Ezeept* 
tioaa,  Caufes,  and  Fo^ 
ther  Directions. 
Banknmt     fietitioMi     and 
Ditlo. 
rplees^  Demurrers,  Except 
ftf     tions,  OsQsea^  and:  Fcf* 

C     ther  Directions. 
«j  i  (Petition-day)PetitioBf,and 

24    Short  Causes  and  < 
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13 


14 


15 


16- 
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Moodty 

Taeeday     . 

Wednesday 
Thonday*  . 
Triday  •    • 


«^  J  Banknipt    Petitions,    ami 
•  *^i  Cauaes. 

5PleM«   Demnrrera,  Ezeep- 
tioM.  Causes,  and  Fur- 
ther ^Directions, 
ao  (BanVropt    Petitions     and 
'  ^  \     Ditto. 

9o(The   4tb    Seal  —  Motions 
'^^i     and  Causes. 
^^i(Gen.   Peidtiton-day)    Peti- 


Satnrday    •  June  19 


Tbe  1st  Seal-^lVtotions  and 
Causes. 


Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 

Saturday    • 

Monday  • 
Tuesday  . 
Wednesday 
Thursday   • 

Friday  .    . 

Saturday    • 

Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday   .    . 

Saturday    . 

Monday .  . 
Tuesday.  . 
Wednesday 
Thursday  . 

Friday  .'  , 

Saturday    • 

Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Fridsy 

Saturday    . 

Monday  . 
Tueaday  . 
Wednesday 

Tbnrsdegr  • 

Friday    *    . 


29  I  Pleas,  DemuVreiAi,   Eicep- 
eS  >•     tions.  Causes,  end  Fur- 

,241     ther  Directions. 

.  «o  ' 
.        Short    Causes,    Petitions, 

,  26  I     (unopposed-    first,)    and 
Causes. 


Pleas,  Demurrers,  Ezcep* 
tions,  Causes,  and  Further 
Directions. 


.  .  «8 
.  .  29 
.  ;  30 
July  .1 

( Petition-day)  Short  Causes, 
.    .    2<      Petitions,  (uneppd.  first), 
(     and  Caosea. 
.  r  Tbe  2nd  SeaU-Motiona  and 
•    •'  '\     Cousca. 

.    •    5x  ... 

.    .    el  Pleas,    Demurrers,   Ezcep- 

.    .    7>      tiobs,  Cauaes,    and  Fur- 

.    .    81      ther  Divctions. 

.    .    9' 

i  Short  Causes,  Petitions, 
r  unopposed  first,)  and 
Causes. 

I  Fleas,  Demurrers,'  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

i  (Petition-day)  Short  Causes, 
Petitipns,  (unop^.  first,) 
'  and  Causes;    * 
.^  \  tbe  3rd  Seal— Motions  and 
^^  \     Causea.      • 

,  20  i  Plena,  Demurrera,  Excep- 
,  21  y-  tions,  Cfauaes,'  and  Fur- 
,  22  \      ther  Directions. 

23'  ... 

(  Short    Causes,    Petitions, 

24  j      (unopposed  *firsf,)    and 

(      Causes. 
,  26  (  Pleas,   Demurrers,  Ezcep- 
,  27  <    .  tions.  Causes,  and   Fur. 
.  28  (      Direclions.* 

•A  /  The  4tb  Seal— Motions  and 

*^1     Causes..     . 

{'(Petition-da)')  Short  Causes, 
.   Petitions^     (unopposed 
first.)  • 


BUSINESS  OF  THE  COURTS. 
€ammttn  piesi • 

This  Court  will,  on  Saturdatf  the  Srd  day  of  July 
next,  hold  a  Sitting,  and  will  proceed  to  give  jodg- 
nent  in  certain  of  the  matters  atandiog  over  for  the 
oonaideration  ot  the  court. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
'  LATING  TO  THE  lAW.  . 

P|ou$e  of  Hox^. 

KBW  BILLS  IN   PROOBBS8. 

Consolidation  and  Amendment  of  the  Law 
of  Bankraptcy.  For  2nd  reading.  The  Lord 
Chancellor. 

Debtor  and  Creditor.  For  2nd  reading. 
The  Loril  Chancellor. 

Repeal  of  Insolvency  Jurisdictipn.of  Courts 
of  Bankraptcy,  Abolishing  Court  of  Reriew, 
and  Reducing  Number  of  Commiasioners.  (No. 
2.)    Lord  Brougham.  .    .    . 

Threatening  Letters.  For  2nd  reading. 
Lord  Deninan.  ... 

Clergy  Offences.    In  Cpmmittee. 

AboUtion  of  one  of  the  Ma^ters'.Offiees  in 
Chancery.  .    .    , 

AboUtion  of  the  Public  Office  in  Chancery. 

ftottjse  of  Commons. 

NEW  BILLS   IN   PKaORVSa.    . 

^  City  Small  Debts  Court.    Passed. 

Law  of  Railways.    Mr.  Strutt;   * 

For  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  In  Committee.  -  Sir  John 
Pakington. 

Lunatic  Asylums  Regulation;  Att.-Genend. 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.    Lord  Morpeth.    • 

ToiV^ns  Improvement  Clauses. 

Taxation  of  Costs  on  Private  Bills.  To  be 
reported.    Mr.  Hume.  •    -    - 

Registration  of  Voters.  For  2nd  reading. 
Mr.  Walpole. 

Highways.    Sir  Geo.  Grey. 

Administration  of  the  Poor  Laws.  Sir  Geo. 
Grey.  .... 

Copyhold  Commission  Continuance. 

Turnpike  Acts  Continuance. ' 

Loan  Societies  (3optinnance. 

Ecclesiastical  CJourts.    Mr.  Bouverie. 


THE  EDITOR'S  LETTER  BOX. 

Our  correspondent  at  Bristol  will  find  that 
the  objectionable  decision  of  the  County  Court 
there,  relating  to  the  splitting  of  demands,  has 
been  already  noticed:  see  pp.*!  26,  13$,  ante. 
The  general  opinion  of  th6  profession  is,  that 
such  decision  cannot  be  maintained.  -  WesWl 
be  glad  to  bear  from  '-'BristoliensiB^*  on  the 
other  points  to  whidi  he  adverts.  •    .    .   . 

The  letters  of  J.  T.  and  X.  shall  receive  early 
«ttendon« 


DIGEST,    AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JUNE  26,  1847. 


"  Quod  maips  ad  mm 
Pertinet,  U  nescire  malum  esf,  agitomuB." 

HORIT. 


ALTERATIONS  IN  THE  JUEISDIC- 
TION  IN  BANKRUPTCY  AND 
INSOLVENCY 


Wb  have  not  had  the  good  fortune  to 
meet  anj  person  who  suggests  that  any 
public  benefit  will  be  derived  from  the  pro- 
^visions  of  the  bill  so  unexpectedly  brought 
into  parliaraenty  and  so  industriously,  not 
to  say  precipitately,  endeavoured  to  be 
hurried  Uneugh  both  hensest  l«ir  abolish- 
ing the  Court  of  Review,  and  altering  the 
jurisdiction  in  bankruptcy  and  insolvency.* 
The  Court  of  Review  is  to  be  abolished, 
but  the  functions  now  discharged  by  Vice- 
chancellor  Knight  Bruce  are  to  be  in 
future  discharged  either  by  the  same 
learned  judge*  or  one  of  the  o^her  Vice- 
Chancellors,  upon  the  appointment  of  the 
Lord  Chancellor.  The  law  creating  the 
business  of  tlie  Court  of  Review  is  to  re- 
main untouched,  and>  practically,  the  busi- 
ness is  to  be  transacted  by  the  same  judge, 
the  whole  difference  being,  that  instead  of 
being  nominated  Chief  Judge  under  an  act 
of  parliamept,  he  is  to  be  appointed  by  a 
special  order  made  by  the  Lord  Chancellor. 

The  jurisdiction  conferred  on  the  Com- 
missioners of  Bankruptcy,  under  the 
statutes  5  See  Vict,  c  116,  and  7  &  8 
Vict.  c.  96,  and  exercised  by  them  since 
Almost,  1842,  is  to  be  transferred,  as  re- 
garcfs  town  insolvents,  to  the  Commis- 
siooers  of  the  Court  for  tlie  Relief  of  In- 
solvent Debtors ;  and  as  regards  country 
petitioners,  to  the  judges  of  the  New 
County  Courts.      The  kw  under  which 


•  See  an  abstract  of  the  bill,  milf,p.  173. 
Vol.  XXXIV,  No.  I»0a7. 


this  jurisdiction  has  been  exercised,  and 
which  has  occasioned  constant  and  well- 
founded  complaint,  remains  unamended  i^ 
the  whole  change  proposed  is,  that  it 
should  hereafter  be  administered,  not  by 
judges  familiar  with  its  enactments,  and 
who  have  for  years  struggled  to  do  justice 
in  despite  of  its  imperfect,  contradictory, 
and  absurd  provisions,  but  by  judges  ha-- 
bituated,  like  the  Commissioners  of  the  In- 
solvent Court,  to  the  administration  of  a 
different  system  of  law ;  or  else  by  judges, 
like  those  of  the  County  Courts,  who  have 
had  a  very  slight  experience  in  adminis- 
tering any  system  of  law,  and  no  practical 
knowledge  whatever  of  the  law  relating  to 
bankrupts  or  insolvents. 

Simply  transferring  the  duties  performed 
by  one  class  of  functionaries  to  another, 
the  bill  before  parliament  might  suggest* 
that  those  who  are  about  to  be  deprived  of 
jurisdiction  arc  unable  or  unwilling  to  con- 
tinue to  discharge  the  duties  imposed  on 
them  by  the  legislature^. "'  Facts,  nowever» 
negative  sucli  an  inference.  Sir  Knight 
Bruce  cannot  bestow  greater  care  and  at- 
tention on  bankruptcy  business  as  Vice- 
Chancellor  than  he  did  as  judge  of  the 
Court  of  Review,  and  we  have  never  heard 
of  his  Honour  complaining  that  the  acces- 
sion of  business  created  by  the  Court  of 
Review  was  too  burthensome.  Then,  as 
to  the  Commissioners  of  Bankruptcy,  if 
they  are  qualified  for  their  duties  as  Bank- 
rupt Commissioners,  which  has  not  been 
doubted,  they  cannot  pe  incompetent  to 
administer  the  law  as  regards  insolvents. 
It  is  impossible  to  suppose  the  Bankrupt 
Commissioners  could  have  complained  they 
are  over^worked.    It  is  notorious  that  they 
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do  not  sit  above  three  out  of  the  six  work- 
ing days  in  every  week,  and  are  not  then 
engaged,  upon  the  average^  for  above  four 
hours  per  diem.     Moreover,  it  is  to  be  re- 
membered   that    the   Bankrupt   Coounis- 
sioners,  und^rajhe  l>ft  S  l%^x.^,«.SO, 
had  salaries    not   exceeding   l^SOOL  per 
annum,  and  in  consideration,  we  presume, 
o£  the  incresBed  duties  which  devolved 
•      \ipon  tliem,  under  the  **  Act  for  the  Relief 
of  Insolvent  Debtors,"  by  the  stat.  5  &  6 
Vict.  c.  122,  8.  76,  their  salaries  were  aug- 
mented   to    2,000/.    per    anntim.       The 
salaries   of  the   Bankrupt   Commissioners 
will  not  be  curtailed  to  the  amount  of  a 
single  shilling  by  the  proposed  measure^ 
Will  their  services  be  rendered  more  or 
less   valuable   to  the  public?     We   have 
lying  before  us  '*  Hearn's  List  of  Bankrupt 
and  Insolvent  Sittings."  for  the  week  end- 
ing Saturday,  June  19,  1847,  a  useful  pub- 
lication,   which    is  professedly   puUished 
. "  Under  tlie  Patronage  of  Her  Majesty's 
Commissioners    in    Bankruptcy."      Upon 
referring  to  this  list,  we  find,  that  in  the 
week  to  which  it  relates,  there  were  158 
.ineetings  at  Basinghall  Street^  and  97  of 
those  meetings  arose  out  of  insolvent  cases, 
.and  the  remaining  61  in  bankruptcy  cases. 
Assuming  tliat  this   week  affords  a  fair 
specimen  of  the  relative  amount  of  busi- 
neas  transacted  in    Basinghall  Street  in 
.bankruptcy    and    insolvency,    when    the 
.«aeasare  now  under  consideration  becomes 
law,  the  Commissioners  in  Bankruptcy  will 
^receive  the  same  remuneration  they  now 
-enjoy,  whilst  they  are  relieved  from  more 
than  one-half  of  tlie  duties  they  perform. 
*    No  provision  is  made  in  the  printed  copy 
of  the   bill   under   consideration,  for  ad- 
ditional   coropenaatioQ,  to    the    Commis- 
sioners of  the  Court  for  the  Heliel'  of  In- 
solvent Debtors,  or  to  tlie  judges  of  the 
County  Courts,  i/i.respect  ot  the  additional 
burthen  sought  to  be  imposed  upon  them  ; 
.but  it  is  unreasonable  to  expect  that  such 
.^mefot^  duties  sbouU  be  performed  with- 
out some    equivalent,    especially  by   tlie 
Judges  of  the  County  Courts,  who  have  no 
other  remuneration  than  that  which  arises 
from  fees  receivable  for  the  performance  of 
:judicial  duti^.     The  Commissioners  and 
Registrars  of  the  Court  of  Baokruptcy, 
.however,  are  not  tlif  .only  officers  whose 
condition  wijl  lie  bettered  by  having  less 
J. J  .work  and  the  same  pay  under  the  new 

«;^^:^V^>^|j|j,|jXheCiuefR^istrarand  Regis- 
.Court  of  Review,   Messrs. 
Vizf|id|    bold,  their    offices 
behavMur.    No  blame  can  be 


imputed  to  them,  if  the  legialature,  in 
its  wisdom,  has  thought  fit  to  abolish 
the  court  of  which  they  were  appointed 
officers.  Messrs.  Ayrton  and  Vizard  will 
oontinue,  theveibre,  properly  and  justly,  so 
ftr  as  they  are  conceraed,  la  receive  the 
same  amount  of  salary  for  doing  nothing 
which  they  now  enjoy  for  performing  the 
offices  of  Registrars  of  the  Court  oi 
Review.  In  this  instance,  as  in  that  of  the 
Commissioners  of  Bankrupt,  the  public  are 
to  continue  to  pay  for  services  no  longer 
to  be  performed  by  the  parties  entitled  to 
receive  payment ;  whilst  additiooal  duties 
are  thrown  upon  functionaries  for  whose 
remuneration  no  provision  is  made. 

The  supposed  benefit  to  the  public  is 
hypothetical,  and  at  the  utmost  merely 
conventional.  It  is  considered  more  con- 
venient that  bankrupts  and  insolvents  cases 
sbouki  not  be  adjudicated  upon  by  the 
same  judges  and  under  the  came  rooL  It 
is  therefore  determined  to  transfer  the 
town  insolvency  business  to  a  court  where 
a  different  system t>f  insolvency  law  i«,  and 
lias  long  been,  in  operation.  The  I  &  2 
Vict.  c.  110,  under  which  tbe  Caurt  for 
tlie  Relief  of  Insolvent  Debtors  liw  acted 
during  the  last  eight  yaars,  is  never  oDoe 
alluded  to  in  the  bill  befove  pariiameni. 
When  this  bill  becomes  law  it  will  lead  to 
the  singular  aBeaialy>  that  the  Inaolv«Bit 
Court  must  administer  two  distinct*  aad  in 
some  respects  contradictory  syatema.  the 
one  or  the  otlier  beiag  pat  in  motion,  aat 
by  the  discretion  of  the  court,  but  at  tbe 
unrestricted  option  of  the  insolveoc  pe- 
titioner. It  is  obvious  that  such  an  ar« 
xangement  can  only  produce  irregularity, 
confusion  and  dissatti^ction.  The  whole 
proceeding,  however,  assumes  a  character 
of  absurdity  when  it  is  recoUocted  that  tbe 
bill  before  parliament  is  founded  oo  tbe 
report  of  a  select  committee,  wbicb  sets 
out  by  stating,  that  the  Bankrupt  and  It^ 
solvent  Law  ought  to  be  consolidated,  and 
that  it  win  be  necessary  to  determine  io 
the  next  session  of  parliament,  whether 
one  s}>stem  should  not  be  adopted  for  all 
cases  of  insolvency.^  Until  this  importaat 
preliminary  principle  has  been  oecided 
upon,  no  furtlier  alteration  sheukl .  take 
place  in  this  branch  of  the  law,  and  we  do 
not  yet  despair  tliat  the  suggestions  of 
conmion  sense  in  this  respect  wUI  triumph 
over  the  passion  for  annual  experiments. 
We  shall  only  add,  that  tlie  biU  beloie 
■■ '     ■      ■■■    t  ■'  —  ,,■■-..  f  .. , 

■"  "*""**  re|wirt  waa  |>riiitorl-tn*wi«  Ja^fTlBinbfr 

of  .the  Legid  Observer,  p.  161. 


^)^;^^o 


tmd  JiifiPMgyi'    libiift  t^Cowmoiu  €o9hf  Toxatum,       IStT 


:  is  ffrnmsA  in  such,  a  maimer  as 
to  effiact  a  more  exienaive  change  in  the 
.adminiitratioa  of  the  law  Affecting  bank- 
jopta  than  thoae  by  whom  it  was  intro- 
duced probably  either  intended  or  contem- 
plated. By  the  4th  section,  the  jurisdic- 
tion of  the  Court  of  Bankruptcy,  under  the 
statutes  5  &  6  Vict.  c.  116,  and  7  &  8 
Vict.  c.  96,  is  transferred,  without  restric- 
tion, limitation,  or  reservation,  to  the  Com- 
missioners of  the  Insolvent  Debtor's  Court, 
and  the  judges  of  the  County  Courts. 
Vow,  it  ts  under  the  stat.  7  &  8^  Viet.  c.  96, 
s.  41,  that  the  LiOrd  Chancellor  is  ei|i- 
powered  to  issue  a  fiat  in  bankruptcy 
against  a  trader  upon  his  own  petition, 
^*  and  to  authorise  the  prosecution  thereof 
in  the  Court  of  Bankruptcy  in  London,  or 
in  any  district  Court  of  Bankruptcy  ;*'  and 
the  court  so  authorised  is  empowered  to 
make  adjudicatioD  of  bankrupticy  under 
such  fiat,  and  to  prosecute  all  further  pro- 
ceedings, as  if  the  fiat  issued  upon  the  pe- 
tition of  a  creditor.  When  the  jurisdic- 
tion of  the  Court  of  Bankruptcy  under  this 
act  is  transferred  to  otlier  .tribunals,  there- 
fore, it  is  more  than  doubtful  whether  a 
fiat  on  a  trader's  own  petition  could  be 
lawfully  prosecuted  in  the  Court  of  Bank- 
ruptcy. A  very  considerable  proportion 
of  die  fiats  issued  during  the  last  two  years 
have  been  issued  under  this  section,  and 
upon  the  trader's  own  petition.  The 
effect  of  the  proposed  law,  therefore,  will 
be  to  abolish  the  jurisdiction  of  the  Court 
of  Bankruptcy  in  matters  of  insolvency, 
and  to  limit  its  jurisdiction  in  bankruptcy  to 
cases  where  a  fiat  issues  on  the  petition  of 
a  creditor.  There  are  six  town  and  twelve 
country  Conraiissioners  of  Bankrupts ;  and 
when  the  bill  before  parliament  passes,  it 
is  quite  clear  those  learned  gentlemen  will 
have  more  abundant  leisure  than  usually 
fiitls  to  the  share  of  legal  functionaries  of 
any  degree  in  this  kingdom. 


HOUSE  OF  COMMONS  COSTS- 
TAXATION. 


Tbis  biH,  with  the  amendments  intro- 
duced by  the  select  committee,  provides 
for  the  ^poiatmeat  of  a  new  and  perma- 
nent officer  styled,  "  Taxing  Ofiicer  of  the 
House  of  Commons,"  who  is  to  tax  the 
cbaffges  of  all  solieitors  and /lar/taifteitlary 
ogpsMlf  fix*  siieh  part  ^  parliamentary  busi- 
ness aa  is  transacted  in  the  House  of 
Conimwis,  notwitiistandfag-  that  there  is 


already  an  existing  tribunal, — the  Taiting 
Mastem  of  the  Court  of  Chancery,  which, 
under  the  provisions  of  the  6  &  7  Vict,  a 
73,  has  jurisdiction  to  tax  the  whole  of  the 
bills  of  a//  solicitors  practising  in  Engfauid 
and  Wales,  including  M  ku9ine99  trausaeted 
in  both  homes  ofparliamenL 

The  bill  contains  a  provision  for  an 
appeal  from  the  taxing  officer  to  the 
Speaker,  which,  to  be  effectual,  must  be 
heard  in  the  same  way  as  an  appeal  from 
the  Taxing  Masters  of  the  Court  of  Chan- 
cery would  be  heard  by  that  court.  It  is 
difficult  to  conceive  any  manner  in  which 
the  Speaker's  time  could  be  more  unpro- 
fitably  employed.  The  time  which  ques- 
tions upon  costs  occupy,  even  in  those 
courts  where,  from  their  judicial  habits  and 
practical  knowledge,  and  from  the  assist- 
ance derived  from  the  counsel,  solicitorsy 
and  officers  attached  to  them,  they  are  most 
readily  discussed  and  disposed  oU  is  well 
known  to  every  one  who  practises  there. 

The  act  of  1843  not  being  touched  by  the 
bill,  remains  in  full  force  for  the  taxation  of 
all  costs  of  solicitors  in  England  and  Wales, 
whether  for  parliamentary  or  otl>er  busi* 
ness,  and  consequently  a  conJUcting  jwrit^ 
dteHon,  as  to  parliamentary  costs,  will  be 
created  bt/ the  bill.  The  Taxing  Masters 
of  the  Court  of  Chancery  will  not  be  re- 
lieved froqd  their  duty  of  taxing  the  costs 
of  parliamentary  business  of  solicitors  in 
England  or  Wales ;  nor  will  they  be  bound 
to  refer  that  part  of  the  bill  to  the  Taxing 
Master  of  the  house;  and  even  if  they 
adopted  that  course,  questions  might  arise 
whether  items  for  particular  business  al- 
lowed by  the  Taxing  Masters  in  Chancery 
were  not  excluded  from  the  other  part  of 
the  costs  by  the  operation  of  the  Speakers 
certificate. 

It  remains  for  the  decision  of  the  house 
whether  there  are  sufficient  grounds  for  the 
appointment  of  a  new  officer,  and  for  with- 
drawing from  the  Taxing  Masters  of  the 
Court  of  Chancery  the  duty  which  is  new 
satisfactorily  performed  by  them.  Al- 
though the  act  of  184ddoe8  not  provide  for 
the  taxation  of  the  costs  of  Scotch  and  Irish 
solicitors,  and  of  parliamentary  agents  fsr 
business  transacted  in  the  house,  yet  the 
Taxing  Masters  have  liitherto  perfimned 
the  duty  under  the  appointment  of  the 
Speaker.  The  obvious  course,  therefori^ 
appears  to  be*  to  extend  tlie  provisions  of 
the  act  of  1843  to  the  taxation  of  the  costs 
of  the  parties  not  now  affected  by  tliat  act^ 
so  that  all  such  costs  might  be  taxed  by  the 
Taxing  Masters  of  the  Court  of  Chancery^ 
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whose  long  experience  enables  them  to  dit 
char^  the  duty  satisractoiiljr  both  to  the 
public  and  the  profession. 


DEATH  OF  ONE  OF  THE  JUDGES 
OF  THE  COUNTY  COURTS. 


A  VACANCY  has  already  arisen,  by.  the 
death  of  one  of  the  recently  appointed 
judges  of  the  County  Courts.  Mr.  David 
Leahy,  who  held  the  appointment  of  judge 
of  the  Lambeth  and  Greenwich  district* 
died  on  Monday  last,  after  a  protractecl 
illness,  at  his  chambers.  Mitre  Court 
Buildings,  Temple.  He  was  called  to  the 
bar  by  the  Society  of  Gray's  Inn,  on  the 
29th  January,  1831,  and  joined  the  West 
em  Circuit,  but  was  not  engaged  exten- 
sively in  practice  either  on  circuit  or  in 
London.  He  was  known  for  many  years 
to  have  been  connected  with  one  of  the 
morning  newspapers,  was  an  accomplished 
scholar,  and  possessed  of  considerable  liter- 
ary ability.  Mr.  Leahy's  appointment  to 
the  judgeship  of  a  County  Court  was  un 
derstood  to  be  an  acknowledgment  for 
services  rendered  by  him,  as  a  writer,  to 
some  one  or  more  of  the  members  of  the 
present  government,  but  it  happened  in  this 
instance,  as  in  many  others,  the  reward 
was  delayed  until  it  could  not  be  enjoyed. 
Mr.  Leahy  never  took  his  seat  as  a  judge 
of  the  Lambeth  and  Greenwich  Court, 
the  necessary  duties  having  been  performed 
since  its  opening  by  some  of  his  profes- 
sional friends,  who  sat  for  him  and  at  his 
request.  We  Iiave  not  heard  that  the 
vacancy  has  yet  been  filled  up,  but  we 
doubt  not  there  are  a  host  of  applicants. 


ABOLITION  OF  PUBLIC  OFFICE  IN 
CHANCERY. 

It  has  been  suggested  that  this  bill  should 
contain  a  clause  to  the  following  effect : — 

That  the  Lord  Chancellor  or  the  Master  of 
the  Rolls  should  be  onpowered  by  order  or 
commisnon,  to  authorize  solicitors  to  administer 
oaths  and  affirmations,  either  in  town  or 
country,  in  all  suits  and  proceedings  in  Equity, 
and  matters  of  Bankruptcy  or  Lunacy,  under 
sneh  roles  and  regulations  as  shall  be  thought 
fit 

A  similar  clause  was  introduced  into  Lord 
Langdale's  bill,  for  consolidating  and  amending 
the  Law  of  Attorneys,  and  was  retained  during 
His  three  sessions  in  which  that  bill  was  before 


parliament.    It  wa 

believe,  on  aoooant  of  tiie  difficulty  of  makhig 
compensation  for  the  loss  of  fees.  That  diffi- 
culty seems  now  at  an  end,  or  might  be  easily 
provided  for  by  the  fees  on  commisMOna  to 
swear  affidavits. 

The  proposed  change  would  be  of  great  ad- 
vantage to  the  public,  who  might  then  be  awocB 
in  any  part  of  London  at  any  time,  instead  of 
being  obliged  to  attend  in  Chancery  Lane  at  a 
limited,  and  to  many  a  very  inconvenient  time. 


PARLIAMENTARY    REPORT    ON 
LEGAL  EDUCATION. 


Tbr  report  commences  with  a  review  of 
the  state  of  legal  education  at  Oxford  and 
Cambridge,  where,  as  well  as  at  Dt;d>liD, 
the  means  of  improvement  are  the  smallest 
imaginable.  At  King's  College,  London, 
under  Professor  Park,  and  at  Univeraitr 
College,'under  Professor  Amos,  many  laud- 
able efforts  were  made  to  establish  a  better 
system,  but  the  classes  in  sttendance  were 
never  numerous. 

llie  committee  having  examined  into 
the  provision  made  by  the  universitiea  and 
colleges  for  the  legal  education  of  the  un* 
professional  and  professional  classes,  next 
directed  their  inquiries  to  inslilutions 
more  specifically  designed  for  the  special 
education  of  the  professional  man,  whether 
barrister  or  solicitor ;  and,  in  the  first  in- 
stance, to  those  intended  for  the  instruc- 
tion of  the  barrister,  or  to  the  **  Inns  of 
Court. 

'*  The  English  Inns  of  Court  are  believed  to 
have  originated  from  the  preference  ^ven  by 
the  universities  to  the  study  of  the  civil  law,  as 
connected  with  the  canon  law,  and  the  growing 
desire  to  cultivate  the  common  law,  whicb  ex- 
hibited itself  in  consequence.  The  professors 
or  teachers  of  the  common  law  left  the  uni- 
versity, and  founded  establishments  in  I^ondon, 
somewhere  about  the  Ume  of  Hen.  3.  After 
the  dissolution  of  the  Knights  Templars,  their 
property  was  granted  to  the  Kni|(ht8  of  St. 
John  of  Jerusalem,  and  the  Society  of  the 
Temple  (which  was  formerly  one  sociely, 
though  aftenK-ards  divided  into  two)  were 
tenants  of  the  house,  which  they  held  nnder 
those  knights,  and  afterwards  ffranUees  of  the 
crown.  A  little  later  followed  Uie  Societies  of 
Lincoln's  Inn,  Gray's  Inn,  &c.  These  so- 
cieties were  not  merely  bodies  for  fbe  protec- 
tion of  professional  rights,  but  at  one  time  in  a 
mat  degree  places  of  professional  education. 
Remains  of  that  character  are  still  traceable. 
Readers  or  lecturers  were  appointed^  who  kept 
their  readings  and  mootings.  ^Ancientjgr/ 
says  Lord  CampbeU.  '  at  the  Inns  of  Cooit* 
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tfae  vers  the  meaiM  of  acqniriiig  information 
injaiuprttdeDee;  and  before  anr  candidate  to 
practiae  at  the  bar  was  aUowed  to  do  80>  hie 
inroficiency  was  teeted.    There  were  lectures 
^Ten  under  the  name  of  readings,  in  the  Inns 
of  Chancery  and  in  the  Inns  <x  Court :  there 
were  moowiKS,  at  which  questions  were  debated 
before  the  bonchers,  or  superiors  of  the  society, 
by  the  students,  and  there  were  exercises  that 
were  performed  by  the  students  from  time  to 
time,  dnrinff  their  curricttlNfn/    The  students 
were  obligM  to  attend  to  the  whxAe  discipline 
of 'Che  house.    They  were  obliged  to  attend  the 
readings,  and  most  probably  the  miootinffs: 
they  appear  to  have  undergone  considerable 
emnination.     The  reader  at  that  time  had 
greit  anthontr,  and  he  of  his  own  authority 
could  call  to  toe  bar,  if  he  thought  particular 
students  worthy  of  bang  called.    The  being 
caUed  to  the  bar  nas  sometimes  been  supposed  to 
mean  the  being  called  to  the  bar  of  the  courts. 
The  bang  caBed  to  the  bar  properly  means 
called  to  tne  bar  of  the  house,  and  it  used  to 
be  a  regdar  form  so  to  call  to  the  bar.    There 
WIS  a  bar  put  np  in  the  library,  and  according 
to  a  form  then  in  use,  the  parties  who  were 
thought  to  merit  it  were  called  to  the  bar.    It 
was  an  act  of  the  bouse,    lliis  course  of  study 
and  discipline  eeems  to  hare  existed  anterior  to 
their  obtaining    grants    to    their    respective 
houses,  and  not  to  have  been  interfered  with 
by  that  circunatance.    It  is  to  be  presumed 
that  the  several  Inns  had  power  to  alter  thehr 
oovTBe  if  thev  thought  it  required  improvement ; 
but  they  haa  a  r^ukr  settled  course,  which 
seems  to  have  been  a  good  one;  the  readings 
andmootings;    which  Professor  Starkie  con- 
siders very  proper  modes  of  conveying  legal 
instruction.    The  reader  appears  to  have  alsb 
had  power  to  examine  students ;  and  the  re- 
comowndation  to  the  bar,  whidi  is  probably 
the  foundation  now,  at  least  one  foundation, 
upon  which  the  judges   sometimes  interfere 
with  calls  to  the  bar,  mav  be  perhaps  consi- 
dered a  sort  of  certificate  of  having  satisfactorily 
passed  this  examination.    But  this  system  did 
not  long  continue.    '  About  the  end  of  the  1 7th 
century,'  says  Lord  Campbell,  'those readings, 
mootings,  and   exercises   fell   gradually  into 
disuse ;   but  long  before  then  me  system  had 
been  declining,  and  Lord  Bacon  had  lamented 
that  there  was  not  a  better  83rstem  of  education 
ia  the  Inns  of  Court,  and  had  contemplated  the 
foundation  of  a  university  in  London,  which 
was  to  be  chiefly  devoted  to  the  acquisition  of 
1ml 'knowledge,  and  fitting  men  for  public 
life.  -  No  steps,  however,  were  taken  in  pursu- 
ance of  this  augeestion  of  Lord  Bacon,  and  the 
chairs  M  Oxford  and  Cambridge  did  not  at  all 
supply  the  defect.     Since  then  the  whole  haa 
sunk  into  a  mer6  matter  of  form :    '  Since 
then,' saya  Lord  Campbell,  'all  that  has  been 
raqdred  has  been,  that  tiie  candidate  to  be 
caUed  to  the  bar  should  be  of  fair  character ; 
that  he  should  have  been  a  certain  number  of 
yean  ^iptni  the  books  of  the  society;  that  he 
should  Wve  kept  a  certain  number  of  terms, 
by  eaCiog  a  certain'  number  of  dinners  in  the 


hall  each  term,  and  have  gone  through  the 
form  of  perfornung  what  are  still  caUed  exer« 
cises,  but  which  consist  of  a  mere  farce  of  a 
case  being  stated,  and  a  debate  on  each  side ; 
but  the  ptartiee  being  stopped  by  the  time  they 
have  read  three  words  of  the  case,  or  the  argu- 
ment on  either  side,  the  case  and  the  argument 
being  furnished  to  them  by  an  officer  of  the 
society.'    This  statement  is  further  borne  out 
by  Lord  Brougham :   '  There  are  the  remains 
to  be  seen,'  says  the  noble  lord,  '  of  lefal  edu- 
cation having  at  one  time  been  considered  as 
an  object  wiSi  the  societies,  and  of  some  know- 
ledge of  the  law  having  been  considered  as  ne« 
cessary  to  entitle  a  person  to  his  call  to  the  bar. 
For  example,  the  readers  in  the  different  Inns 
of  Court  were  originally  persons  appointed  by 
the  societies  to  read  lectures  upon  the  law,  but 
for  many  years  past  it  has  become  pierfectly 
obedete.     Another  veetige  which  remains  of 
legal  education,  or  of  legal  qualification  being 
required  before  a  call  to  the  bar,  is  to  be  found 
in  what  are  called  the '  Exercises,'  which  each 
student,  before  being  called  to  the  bar,   ia 
obliged  to  keep.  Those  are  now  reduced  to  the 
merest  form :   a  paper  is  put  into  the  hands  of 
tiie  student,  containing  a  proposition  in  law; 
he  maintains  that  the  widow  is  entitled  to  her 
dower,  for  instance,  in  certain  cases.    This  is  a 
paper  consisting  of  abont  seven  or  eight  lines, 
put  into  hia  hand  by  the  steward  before  he  goes 
up  to  what  is  called '  keep  his  exercise ;'  he  then 
comes  before  one  of  the  oenchers,  and  b^ins, 
and  as  soon  as  he  has  uttered  the  first  words, 
'  I  say  that  the  widow  shall  have  her  dower/ 
the  bencher  bows,  and  the  student  retires,  and 
he  has  kepi  'his  exercise.'    Anything,  there- 
fore, more  entirdy  nugatory,  and  more  of  a 
mockery,  as  a  test  of  koal  acquirements,  can- 
not possibly  be  imagineo ;  though  it  is  certainly 
a  remnant  of  a  practice  which  in  former  times 
must  have  existed,  of  a  real  and  actual  exami- 
nation.'   This  total  absence  of  all   provision 
for  legal  education  in  the  Inns  of  Court,  and 
the  meagre  amount,  as  already  observed,  pro- 
vided in  the  universities,  had  the  natural  effect 
of  throwing  the  student  on  such  chance  in- 
struction or  studies  as  nught  fall  in  his  way. 
'  During  the  whole  of  the  18th  century,'  says 
Lord  Gampbell,  *  it  was  left  entirely  to  the 
stuidento  themselves  to  acquire  a  knowle^e  of 
tiheir  profession.     In  the  early  part  of  the 
centurv  they  went  into  attorneys'  offices,  and 
towards  the  middle  of  the  century,  and  after- 
wards, there  was  a  system  established  of  going 
into  the  chambers  of  special  pleaders  and  equity 
drsitsmen  and  conveyancers,  paying  them  a 
fee  of  100  gmneas  a  year,  and  assisting  them 
in  carrying  oh  their  business,  and  seeing  how 
their  business  was  to  be  transacted ;  and  that, 
down  to  the  present  time,  has  been  the  only 
teacUng  for  any  of  the  branches  of  the  profes-'  > 
non  of  a  barrister.'    Lord  Brougham,  m  still 
more  detaO,  also  limits  English  legal  education 
to  the  same  discipMne. 

!VAfter.  stating  that  the  examisation  held 
previous  to  being  called  to  the  bar  in  Soatbni(l» 
*  ia  a  little  better  than  the  English  fonn»  bat 
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not  mocli  better  for  grounding  tlie  stadent  in 
the  knowledge  of  hie  profeeeicm,'  and  referring 
to  the  non-attendanoe  of  the  Scotch  law  student 
on  conveyancers,  he  proceeds : '  In  England  the 
case  is-  different.    Here*  no  one  thinks  of  being 
called  to  the  bar,  either  in  the  Court  of  Chan- 
oery,  or  in  the  courts  of  conunon  law,  <h:  prac- 
tiaing  as  a  conveyancer,  without  having  under- 
gone very  considerable  disciphue  in  the  office 
of  a  draftsman,  a  pleader,  or  a  conveyancer. 
Those  who  wish  to  De  called  to  the  bar,  nomi- 
nally, to  have  a  kind  of  general  title,  when  they 
go  to  reside  in  the  country,  do  not  do  so ;  but 
ul  who  ever  think  of  following  the  profession 
for  its  emoluments  or  honours  have,  without 
anv  exception,  been  for  many  years  past  in  the 
habit  of  attending   under   special   pleaders, 
draftsmen,  or   conveyancers.     The  common 
term  is  at  least  a  year,  but  hardly  any  are  satis- 
fied with  so  little.    The  ordinary  course  is  two 
y«ars ;  and  whoever  intends  to  practise  himadf 
cither  as  a  conveyancer^  a  draftsman,  or  a 
fl^^cial  pleader,  must  be  two,  if  not  three  years 
under  a  master.     I  must  observe,  however, 
that  in  attending  his  master,  the  pupil  is  not 
taught  by  interposition  of  the  pleader  or  drafts- 
man;  penerally  speaking  he  is  left  entirely  to 
himsdf;  he  sees  the  precedents;  he  may  copy 
them  or  not  as  he  chooses;    he  sees  cases 
brought  to  be  answered  by  the  pleader  or 
draftsman,  or  conveyancer;   he  sees  the  an< 
swers,  and   he  may  obtain   information   by 
speaking  to  his  master  and  discussing  the  sub- 
j^;  but,  generally  speaking,  he  is  left  very  mudi 
to  himself.  WhenlwasapupUwithMnTindal, 
afiterwards  Chief  Justice,  I  certainhr  benefited 
more  with  him  than  I  otherwise  should  have 
dpi)e»  from  my  intimacy  with  Mr.  Tindal,  which 
led  me  to  discuss  a  great  number  of  subjects 
with  him;   matters  that  were  brought  before 
him  for  his  opinion,  and  to  discuss  points  of 
pleading ;  and  I  was,  hke  the  other  pupils,  in 
the  habit  of  drawing  pleas  under  him.     We 
alio,  each  of  us,  copied  what  is  caUed  the  '  £vi- 
drace  Book,'  which  is  a  most  useful  work, 
compiled  chiefly  by  the  late  Mr.  Justice,  after- 
wards Mr.  Baron  Bayky,  upon  the  j^an  of 
Comyn's  Digest.    The  copyiiw  over  this  book 
1VM  of  great  use  to  me  pronasbnally  lifter- 
wards,  and  it  was  a  perfect  compensation  for 
tile  labour  which  it  imposed*    There  was  an* 
other  book  copied  by  o&ers  of  the  pupils^  the 
Book  of  Actions,  wfaidi  was  «  simyar  book 
upon  actions  at  law;  and  there  was  a  third 
book,  a  Book  of  Pleading,  copied  by  a  few  of 
the  pupils.    All  those  were  framed  upon  the 
svne  system,  namelv,  taking  for  a  modd  tiie 
mMt  admirable  of  all  models  of  logical  amnge- 
nwBt*  and   discussion   of  snIHects,   that  of 
Gomyn's  Digest.    But,  gcneraUv  speaking,  I 
have  only  to  repeal^  thai  tha  plsader  or  the 
dsaftsman  never  lectures,  and,  generally  speak* 
infc  does  not  actively  instruct  ma  pupils.    It  is 
otMrwiss,  I  believe,  with  convuyancen.     I 
have  known  some  pleaders,  nowttt  the  bar,  who 
do  the  ssnes   but  after  a  plaadarhas  been 
caUed  to  the  Imut,  his  tiaw  ia  too  nnoh  occu- 
pM  toanabla  him  so  to  de^cspseadly  ifha  ban 


a  eonsidftrable 

statement  it  is  needleas'to 

thus  acquired  is  in  a  gnat 

and  its  abcmiisition  must  very  much. 

upon  the  individual  intdligeooe  and 

the  pupil. 

"The  '  King's  Inn,'  m  DnUin, 
tribute  more  to  the  leal  cducatmn  of  Ae 
bar  than  the  English  Inns  of  Court  to 


that  of 
it  lies,  ior 


the  English.    In  manr  paitieulan, 
all  such  purposes,  unoer  still  grsatc 
tages.    The  society  appeals  to  faavo 
nally  a  roluntary  one,  thou^  some  hscve  es- 
pressed  doubts  whedier  it  was  a  oecpoiaiion  by 
preecrintion  or  not.    A  charter  was  at  one  time 
grantea  to  it,  which  was  afterwards  lepealod  at 
the  instance  of  the  bar ;  diey  lenonstratcd  (in 
a  memorial,  24th  Januuy,  1793»)  purportingto 
come  from  persons  calling  thmnaelvwiiiendNVB 
of  the 'Utter'  (t.e..  Outer)  Bar;  die  ehstar 
was  withdrawn  with  the  consent  of  the  ODckty, 
and   the   act   of  parliament   oonfirasing  the 
charter  was  also  repealed.    No  attempto-to  in- 
corporate the  society  have  sinoe  been  nade^ 
and  in  that  state  it  stands  at  pnaent.    Ths 
benchers,  either  n  qfteio  or  eiected  in  a  ^mt 
measure  from  those  who  fill  speciai  aitiHtaaBi, 
were  originally  limited  to  Ae  number  of  45;  n 
consequence  of  the  statute  nmking  tin  Hntor 
of  the  llolls  as  a  judicial  oflicer,  he  is  now  a 
bencher  ar  o^ieto ;  the  number  is  conaaqnenlly 
46.    The  distinction  ia  in  a  gieat  degree  Iiom^ 
rary ;  their  prineqml  duty  oonsials  in  regular 
ing  the  admission  of  stadeats  to  the  Ku^ 
Inn,  and  subseqnentlyto  the  bar,  the  adnua-^ 
sioa  of  attorneya^  and  die  young  men  wiioB 
the  attorneys  take  aa  apprentioee.    Soma  &iat 
indications  may  be  met  with  up  and  down  in 
later  public  docuBsents,  of  an  educatioiHd  poi^ 
poee ;  but  they  are  hr  mace  vague  than  what 
may  be  found  in  the  records  of  die  £ng|idi 
Inns  of  Court    It  does  not  appear  die  aaesBly 
has  ever  had  regular  leetanSf  esercisea,  read 
ings,  mootings,  or  examinations,  nor  any  traats 
for  endowment  of  professorships ;  the  funds  of 
the  society  are  coiuiderable,  amoundng  to  W 
tween  8,000/.  and  9i0002.  a  year.    No  past  of 
this  has  been,  strict^  speaking,  applM  at  aa^ 
time  by  the  society  to  the  promotion  of  odnca* 
tion,  ezcq»t  a  sum  of  400/.  a  few  yean  ago 
granted  to  the  law  students  (but  which  arooa 
out  of  peculiar  cireumstanees,)  for   the  ea» 
courageinent  of  lectans  in  the  Law  Iiiatituto 
of  Dublin,  a  voluntary  society  to  whidi  wa 
shall  advert  later.    It  is  fair  indeed  to  add, 
that  larce  sums,  from  time  to  time,  hare  been 
allocated  to  the  fonnation  and  maintenance  of 
the  libiary,  which  is  now  veiy  considetaUe, 
open  to  all  barristers  indiiferently.    No  paf» 
ments  for  admission  am  required,  but  stu«MBla 
have  not  admission  to  it;  it  is  confined  to  dtt 
members  of  the  society,  and  students  do  not 
become  so  until  they  ate  admitted  to  the  bar? 
it  cannot  therefore  be  consideied  as  estabhshad 
for  the  porposee  of  the  legal  pupil,  but  for  tfaa 
eofiveaienceof  the  legal  praeHtioner.    Aaoaao* 
what  closer  approodmalwa  to  the  recogniliaa  of 
aoeoiae  of  leyA  educadan  may  peifaapa ' 
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cofCMd  in  ttie  neomiftl  required  from  persons 
claiming-  to  be  acbaitted-  as  attorneys  or  sts- 
dintSy  in  whidi^.tlle  cancMate  must  Btal;&  that 
be  liM  a  oerCaiiir  loMnrledge  of  the  duties  of  an 
attemey,  and  ^nt  h»  kas  read  certain  books 
specked  in  his  memorial ;  that  is  to  bslj,  he 
mnst  specify  in  his  memorial  the  baring  read 
oarCsin  Latin  and  Gfe^  or  classical  anthors ; 
thsf  (the  benchers)  d»  not  prescribe  what  they 
ale  to  be :  bnt  be  is  obliged  to  state  that  he  has 
been  so  many-  years  in  a  particnlar  school,  and 
th«t  be  has  iread  the  Greek  and  Latin  anthors 
so  named.  This  is  net  rehired  of  the  candi- 
dal applying  to  be  admitted  as  a  barrister ; 
and  though  £mnff  graduated  in  a  university  is 
cunsidered  of  sufbdent  importance  as  to  be  al- 
lowed to  abridge  the  period  otherwise  pre- 
scribed to  be  pamed  in  the  King's  Inn  and  the 
Imis  of  Court,  it  is  not  required  as  a  condition, 
nor  any  certificate  of  attendance  or  qnalifieation, 
in  fieu  thereof,  frma  other  cotieges  or  schoole,  • 
prerious  to  admiseion  to  the  King's  Inn  or  to 
the  bear.  No  examination  is  required  for  ad- 
mission to  either;  the  whole  doty  of  (be  stu- 
dent is  limited  to  attending  t«rms  m  this  Inn, 
and  in  tbe  English  Inns  of  Court ;  that  is,  of 
finmg  there  a  certain  number  of  times  during 
term,  and  for  a  certain  number  of  terms ;  and 
oorapBance  with  that  rule  is  sufficient,  in  ad- 
dttion  to  the  certificate  of  general  qualificaticm, 
tl>  determine  the  right  of  admission  to  the  bar. 
Chief  Remembrancer  Lyle  seems  thus  to  have 
been  fiilly  warranted  in  saying,  '  that  in  point 
of  fact,  there  is  no  system  of  education  what- 
em  pnrsned  in  the-  King's  Inn  ^  and  that  as 
low  as  he  had  known  anything  of  the  society, 
and  as.  far  as  he  had  been  able  to  acquire  any 
information  from  their  different  records,  this 
had  always  been  the  case.'  Nor  is  this  defi- 
ciency supplied  by  any  means  commensurate  to 
tiuMn  whiisn  are  usoaliy  adopted,  in  England  ; 
ihat  is,  bv  attendance  on  special  pleadera, 
Qoaifty  draftsman^  or  conveyancera.  The  state 
of  the  psofiMsioa  in  Ireland  does  not  admit  of 
this  subdivision  of  lidKHir ;  few  or  no  students^ 
and  scareely  any  teachers,  are  to  be  found;  if 
any  look  lor  audi  instruction,  it  is  to  England 
mf  Kanevally  recnr  for  it»  and  not  to  Ireland." 


INCUMBEfiJSD    ESTATES  (IRELAND) 
BILL. 

[A-om  a  Correyeadarfj 

Loans  to  an  enormous  amount  have  been 
made  on  the  security  of  first  mortgages  on  Irish 
estates,  the  mortgagees  relying  on  the  known 

Qers  and  rights  which  the  law  confers  on  the 
ers  of  su^  securities. 
Trust  money,  authorized  brthc  creator  of 
tSe  trust  to  be  lent  only  on  English  security, 
has,  under  the  anthority  of  a  recent  act  of  par- 
fiament,  (commonly  called  Lyncb's  Act,)  and 
wf&  the  sanction  of  the  Court  of  Chancery  in 
England,  heea  advanced  to  a  very  considerable 
aaoont  on  security  of  first  mortg^caes  in  Ire- 

The  tauntu  and  recognixed  securides  of  a 
first  mortgagee  had  those  which  are  the  mun 


indoosments  to  ca^taity^  to  land  moMy  «a 
mof^gagBS  SFS  ■" 

l8t.*-That  he  has  the  legal  estate  of  tiie  pco- 
pertv  vested  in  him.  The  property  can- 
not be  sold  or  dealt  with  in  any  manner 
without  his  concurrence. 
2nd. — He  has  the  right  to  the  ezcfasive  pos- 
session of  the  title-deeds,  and  to  hold  them 
until  his  money  be  paid. 
3rd. — He  is  entitled  to  enter  into  possession 

of  the  property  and  receipt  of  the  rents. 
4th. — Under  the  stipulations  usually  made 
in  Irish  loans,  he  has  a  receiver  of  the 
rents  or  a  power  of  appoiiitin^  one ;  and 
this  is  so  important  as  to  constitute  almost 
an  essential  feature  in  Irish  mortgages. 
The  (Mresent  bill  interferes  with,  and  in  a 
great  degree  defeats  every  one  of  these  se- 
curities. 

Ist.  NotwithstancUnjg  that  the  mortgagee 
has  the  legal  estate;,  it  is  proposed  that  the 
estate  may  be  sold  and  conveyed  without  his 
concurrence. 

2nd.  He  is  compellable  in  a  proceeding  ori- 
ginating with  the  owner  or  any  incumbrancer 
on  the  estate  to  part  with  the  title-deeds,  and 
to  lodge  them  in  the  office  of  a  Master  in  Chan- 
cerv  in  Ireland ;  and  he  is  thus  deprived  of  his 
rignt  of  recourse  to  any  other  estates  included 
in  his  security  in  England  or  elsewhere,  and  to 
his  personal  remedies  for  recovery  of  his 
money. 

3iu  and  4th.  His  power  of  entry  and  receipt 
of. cents  and  the  receivership  maybe  wholly 
taken  away.  The  very  estate  itself  may  be 
sold  and  the  purchaser  will  be  entitled  to  the 
rents. 

So  great  an  innovation  on  the  rights  of  ex- 
isting creditors  has  probably  never  been  made, 
and  the  details  of  the  measure,  into  which  we 
cannot  at  present  enter,  are  as  objectionable  as 
the  principle. 


INCORPORATED  LAW  SOCIETY. 


The  annual  general  meeting  of  the  members 
of  this  society  was  held  at  their  Hall  in  Chan* 
eery  Lane,  on  tbe  18th  May,  1847.  Edward 
Rowland  Pickering,  Esq.,  presided.  The  sec* 
retary  read  the  report  of  the  council,  stating 
the  principal  subjects  which  had  occupied  their 
atteiUion  during  the  last  year,  and  setting  forth 
some  of  the  eesnits  whick  faajve  attended  their 
ezerttoQs.  The  council,  in  the  first  place, 
advert  to  the 

*'Aiieratunu  in  the  iaw.— Notwithstanding," 
(they  say,)  *'tbe  extensive  akeratioiis  in  the 
law  and  the  forms  and  modes  of  its  adrainistnb' 
Uon,  which  have  bejcn  carried  into  effect  during 
the  last  siarteen  years^  some  of  them,  it  is  to  be 
feared,  not  very  benefidal  to  the  snitorj  and 
often  attended  with  perplexity  and  inconve- 
nience to  the  practifidnef,  further  projects 'of 
change  in  our  jadidal  code  oratinue  to  be 
brought  before  the  legislature!     During  the 
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latter  ptrt  of  the  iMlianita,  eevenl 
of  great  importance  to  the  commuiiily  were 
unoer  connaemtioii  of  parliament,  and  several 
of  them  have  paaaed  into  the  ttatnte  hook. 

''Amongst  the  hills  brought  in,  but  not  yet 
adopted  af  laws,  were  those  for  establishing  a 
Genoral  Rtfistry  of  Deeds, — ^for  the  enactment 
of  a  short  K>nn  for  Conveyances,  Wills,  Settle- 
ments, and  Leases, — ^for  the  constitation  of  a 
new  Commission  for  inquiring  into  and  manag- 
ing Charitable  Trusts,  and  for  giving  additioiud 
Ronedies  to  Judgment  Crraitors.  Other 
measures  were  introduced  into  one  or  other  of 
the  two  houses,  but  they  are  of  inferior  im- 
portance. 

''The  council  took  these  several  bills  into 
consideration,  and  against  some  of  them  they 
prepared  and  submitted  reasons  why  they 
should  not  pass,  or  only  with  certain  modifica- 
tions. With  regard  to  the  bills  which  were 
brought  in  and  nave  since  passed,  one  of  the 
most  important  was  the  bill  relating  to  the  re- 
covery of  debts  under  20/.*  This  in  its  earlv 
stage  was  minutely  examined,  especially  \ntn 
regard  to  the  proposed  exclusion,  except  in  a 
few  cases,  of  the  jurisdiction  of  ^  superior 
courts,  and  the  entire,  and,  as  the  council 
thought,  unjust  exclusion  of  attorneys  and  so- 
licitors from  the  office  of  local  judge  1  Deputa- 
tions from  the  society  attended  the  proper  au- 
thorities ;  many  efforts  were  made  by  individual 
members  of  the  council  for  the  protection  both 
of  the  suitor  and  solicitor,  and  finally,  a  petition 
under  the  seal  of  the  society,  against  tbe  bill^ 
was  presented  to  parhament.  The  council  re- 
gret to  add,  what  is  indeed  now  sufficiently 
public,  that  their  struggle  against  the  measure 
was  nearly  altogether  unavamnff . 

"The  other  bills  which  passed  the  legislature 
were  the  9  &  10  Vict.  c.  64,  for  extending  to 
all  Barristers  the  riffht  of  Practising  in  the 
Court  of  Common  Fleas,  and  the  9  &  10  Vict. 
c.  62,  for  abolishing  Deodands,  and  c.  93,  for 
compensating  the  Families  of  Persons  killed  by 
Accidents.  The  measures  just  enumerated 
were  entitled  to  and  received  the  approbation 
of  all  branches  of  the  profession.  The  Act  9 
&  10  Vict.  c.  66,  for  amending  the  laws  relating 
to  the  Removid  of  the  Poor,  originally  con- 
tained a  clause  empowering  boards  of  guardi- 
ans to  appoint  officers  for  conducting  proceed- 
ings rdatmg  to  the  removal  of  the  poor,  without 
providing  that  such  officers  should  be  duly 
qualified  as  attorneys  or  solicitors.  The  coun- 
cil addressed  a  remonstrance  to  the  Secretary 
of  State  on  this  subject,  and  the  dause  was  ul- 
timately withdrawn.  The  act  then  passed 
without  at  least  including  any  infringement  on 
the  legal  rights  of  the  profession. 

"  Other  acts  were  passed  of  more  or  less  in- 
terest  to  particular  classes  of  legal  practitieners; 
for  example,  the  9  Vict  c.  20,  regolating  tiie 
Deposits  of  Railway  and  other  public  Com- 

ries;  the  9  &  10  Vict  c,  28,  for  facilitating 
Dissolution  of  Railway  Companies,  and  the 


9  &  10  Vict.  c.  106,  for  mak]i« 
inquiries  on  apphcations  for  Local  i 

"In  the  present  session  of  paiUftment  the 
public  distress  which  has  pressed  heavily  upon 
alarse  part  of  the  empire,  nas  occupied  so  mbch 
of  the  attention  of  the  legislature  as  to  leanre 
littie  opportunity  for  the  discussion  oi  pffojeds 
of  Law  Reform,  and  accordingly  few  measures 
of  that  kind  have  been  brought  ondflr  its  con- 
sideration. The  General  Register  Bill,  the 
short  Form  Conveyances  Bin,  and  tost  for  the 
Transfer  of  Charitable  Trusta  from  the  Govt 
of  Chancery  to  a  new  Board  of  Conumasioiien, 
have  not  been  urged  forward.  Lord  Brov^iham, 
however,  introduced  a  bill  for  aboUshii^  the 
Court  of  Review,  reducing  the  number  oi  Cooh 
missioners  of  Bankrupt  and  Registrar,  and  re- 
pealing various  otiier  enactmenta  of  vefj  reeent 
date;  but  this  bill  was  referred  to  a  select 
committee,  and  the  Lord  Chancellor  has  sinee 
brought  in  a  much  more  comprehensive  mea* 
sure  for  consolidating  and  amending  the  wheUe 
law  of  Bankruptcy.  This  bill,  consisting  of 
319  sections,  will  recdve  the  best  attention  of 
the  council,  as  it  will,  no  doubt,  engage  that  of 
profession  at  large;  but,  looking  at  the  great 
importance  of  the  subject  and  ita  yolnniinoas 
enactmenta,  it  can  scarcely  be  expected  to  nass 
both  houses  in  the  present  session.  Tbey  nave 
also  under  consideration  the  bill  reeentiy 
brought  in  relating  to  tiie  Taxation  of  Coeta  in 
the  House  of  Commons,  which  material^ 
affecta  the  practitioners  in  that  class  of  boo* 
nes8."»» 

Practice  of  Retainers, — ^After  these  legida- 
tive  measures,  one  of  the  next  important  sub- 
jects to  which  the  attention  of  the  council  had 
been  directed,  was  that  of  the  practice  with  re- 
gard to  retainers  of  barristers. 

"The  council  had  from  time  to  time  received 
various  communications,  complaining  of  the 
inconvenience  and  hardship  to  which  the  pro- 
fession and  the  suitor  were  exposed  from  the 
unsetUed  state  of  the  regulations  wluch  obtain 
with  reference  to  fees  in  general,  but  especially 
as  to  fees  payable  for  retainers  in  paniament 
and  at  the  assizes.  It  is  well  known,  indeed, 
that  this  practice  has  been  long  in  an  unsatis- 
factory condition ;  that  it  has  given  occasion  to 
freouent  differences  as  well  between  banristers 
and  attomevs  as  among  attorneys  themselves, 
and  althougn  the  sul]ject  was  an  extensrre  snd 
difficult,  and  in  some  measure  a  delicate  one> 
the  time  appeared  to  have  arrived  when  the  enl 
should  be  met,  and,  if  possible,  removed.  The 
attention  of  the  council  has  accordingly  for 
some  time  past  been  eamestiy  directed  to  the 
establishment  of  some  rules  which  might  setre 
to  exclude  dispute,  and  enable  the  praotittoner, 
at  least  in  all  ordinary  cases,  to  regulate  his 
proceedings  on  behalf  of  his  client  The  first 
measure  taken  by  the  council  was  to  aeeertaim 


•  9  &  iO  Vict  c  9^. 


^  The  council,  «noe  tins  repott  was  mads^ 
have  taken  very  active  .measurss  for  rendering 
the  bill  as  imoigsetionable  as  possiUe. 


hcwforattdLom  Sofktf. 


the  esdsling  practice^  so  fiur  as  it  was  understood 
by  the  persons  most  conrersant  with  it — ^the 
aCtomeys  and  solicitors  in  London.  For  this 
purpose  (as  the  members  of  the  society  are 
aw«ie)»  a  series  of  questions  was  carefully  pre- 
pared and  circulated  among  them,  and  they 
were  inTited  to  furnish  the  council  with  the 
requisite  information;  to  point  out  any  incon. 
renience  which  they  had  experienced  from  the 
present  practice,  and  to  suggest  means  for  its 
improvement  To  those  inquiries  the  council 
received  numerous  answers  and  much  useful 
information,  from  which  it  appears  that  com- 
paratively few  points  in  the  law  of  retainer  are 
dearly  settled  and  uniformly  acted  upon ;  that 
there  are  others  which,  altnough  well  Imown 
amongst  practitioners  and  generally  corniced 
with,  are  still  objectionable,  because  they  are 
injurious  to  the  suitors  oj;  inconvenient  in  prac- 
tice; and  there  are  also  many  which  are  so 
dosibtful  that  solicitors  differ  upon  them  widely 
both  in  practice  and  opinion. 

**  From  the  materials  which  the  council  thus 
collected,  assisted  by  their  own  professional  ex- 
perience, they  have  prepared  a  series  of  rules 
for  the  guidance  of  solicitors  in  retuning  coun- 
cil, and  the  bar  in  accepting  retainers ;  and 
these  proposed  rules  they  have  submitted  to  all 
the  Jisdges  of  the  Supenor  Courts,  to  the  At- 
Xarogj  and  Solidtor-Ueneral,  to  the  Seijeants- 
at-Law,  and  the  Benchers  of  the  several  Inns 
of  Court,  in  the  confident  belief  that  the  coun- 
d],  on  the  part  of  this  society,  wiU  receive  from 
the  bench  and  the  bar  that^  continuance  and 
support  in  carrying  out  this  important  object, 
which  can  alone  render  the  attempt  successful, 

Metrtupoiitan  and  Provincial  Law  Associa" 
turn.  The  council  next  state  that  various  com- 
munications have  taken  place  between  this  so- 
ciety and  the  several  pro^ncial  law  societies. 

"The  council,  in  the  latter  part  of  last  year, 
soon  after  the  passing  of  the  Small  Debts  Act, 
were  requested  to  co-operate  with  those  so- 
cieties in  adopting  measures  for  the  improve- 
.pient  of  the  profession,  and  the  furtherance  of 
its  interests,  bv  establishing  a  new  association, 
con^posed  of  Provincial  as  well  as  Metropolitan 
8oilicitors.«  Although  the  objects  of  that  Asso- 
datioa  appeared  to  accord  with  many  of  the 
purposes  tor  which  this  Society  was  founded, 
yet  as  they  had  proposed  to  extend  their  aims 
to  others  which,  however  valuable  in  them- 
selves, were  not  contemplated  by  the  charter, 
the  council  felt  themselves  compelled  to  decline 
the  proposaL  The  council  moreover  enter- 
tained the  opinion  that,  by  holdinjg  a  course 
strictly  confined  within  Uie  range  oAheir  char- 
tered powers,  they  might  be  able  more  effectu- 
ally to  promote  the  interests  of  the  association, 
and,  through  them,  of  the  profession.  The 
council  are  gratified  in  knowing  that  this  view 
of  their  dvtf,  and  the  decision  to  which  it  led, 
have  met  with  the  approbation  of  members  of 
the  profiMMon  ^finguished  for  thetr  long  ex- 


*  See  page  4i9,  tmt€,  where  we  have  more 
lully  stated  this  part  of  the  f^ort,      - 
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perienoe  and  sound  judgment.  In  the  mean- 
time the  "Metropolitan  and  Provincial  Law 
Association  *'  has  been  prosperously  esta- 
blished ;  and,  so  &r  as  this  socie^can  usefullv 
and  properly  afford  its  eo-operation,  they  wiU 
be  always  ready  to  assist  their  brethren  in 
carrying  out  then:  important  objects." 

Complaints  of  Ma^actiee.  ^The  last  twelve 
months  have  produced  a  considerable  number 
of  complaints  of  malpractice  committed  by  at- 
torneys and  others,  and  information  has  also 
been  received,  that  attorneys  were  practising 
without  certificates. 

**  In  the  former  dass  of  cases  an  application 
was  made  to  the  Court  of  Queen's  Bench  to 
strike  the  accused  parties  off  the  rolls  for 
fraud;  arulemst  was  granted,  and  the  case 
was  afterwards  referred  to  one  of  the  Masters, 
but  as  yet  remains  undecided. 

''The  interference  of  the  society  has  also 
been  required  in  cases  where  attorneys  wero 
charged  either  vrith  negligence  or  delay  in  the 
business  of  their  clients ;  but  the  council  have 
not,  after  a  strict  examination  of  this  class  of 
complaints,  deemed  it  their  duty  to  take  any 
steps  in  the  name  of  the  society, 

"  The  council  have  also  considered  several 
complaints  against  unqualified  persons  acting 
as  attorneys  in  preparing  legal  instruments,  in 
appearing  at  police  courts  and  before  Magis- 
trates, and  otherwise  acting  contrary  to  the 
provisions  of  the  Attorneys'  and  Solicitors' 
Act.  They  have  generally  met  with  consider- 
able difficulty,  as  mi^ht  be  anticipated,  in  ob- 
taining conclusive  evidence  to  satisfy  the  recnii- 
sitions  of  the  statute,  but  have  reason  to  W 
lieve  that  the  vigilance  exorcised  on  the  part  of 
the  society,  and  the  increasing  assistance  which 
is  receivea  towards  the  suppression  of  illefpl 
practice,  have  very  materially  diminished  its 
extent.'* 

Renewal  qf  Cert^eatee  and  Admission  of  Ar^ 
tided  Clerks.^The  affidavits  in  support  of  ap» 
plications  for  taking  out  or  renewing  certifi- 
cates to  practice  after  the  lapse  of  a  year  from 
admission,  or  the  expiration  of.  former  certifi* 
cates,  are,  it  is  known,  filed  with  the  Lord 
Chief  Justice,  and  are  transmitted  every  term 
to  this  society. 

"  These  have  been,  from  time  to  time,  con- 
sidered by  the  council,  and  whero  any  objec- 
tions appeared  to  be  well  founded,  they  h&re 
been  represented  to  the  judges.  In  one  in- 
stance where  information  was  received  that  the 
attorney  applying  for  re-admission  had  fraudu- 
lentiy  misapplied  his  client's  money,  counsel 
was  instructed,  on  the  pMtff  of  the  society,  to 
bring  the  facts  to  the  notice  of  the  court,  who 
referred  the  case  to  the  Master,  and  tiie  party 
has  not  thought  it  expedient  to  proceed  with 
his  am^icA^Mi. 

'/  In  another  and  very  recent  case,  the  council 
were  prepared  ^  oppose  th^  renewal  of  the 
annual  certificate  of  n  sittomey  who  had  been 
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coBvicted  and  fenfcencedi^rtwebre  months'  im- 
prisoDmeiit-uiaiiouBe  of  e&n^ction,  but  such 
attorney  having  received  notice  af  the  intended 
ofpotttioD,  .deoBfid  k  expedient  to  withdraw 
fais  auilkatlon* 

'  Ine  coundl  have  also  used  -every  means  in 
their  power  to  jM»«ent  the  admjasion  of  im- 
proper persons  mto  the  profession.  They  have, 
each  Terra,  sent  the  lists  of  applicants  to  all  the 
country  l»w  sockHios,  and  have  carefully  eon- 
ajjeied  all  tfecagcOTMtoTWtw -with  wUck  they 
haive  beoome  aofuainted  hearing  on  the  mode 
of  service,  or  the  conduct  of  the  clerks  durinff 
their  articles.  In  particular  they  have  had 
their  attention  directed  to  that  improper  mode 
af  serviee  where  the  derk  and  the  attorn^  re- 
aide  at  different  and  diaUMitpkees»  and  oonse- 
4|aentiy  the  derk  is  4k|p0ved  af  that  ftnamak 
syperifttendence  af  the  master  which  the  judges 
requineki  obedienoe  to  the  nsioviflioiis  of  the 
statute.  The  counefl  tnsst  thst  this  irrcipdar 
pnctiee  will  be  ^iiaoontiauad. 

The  flteport  dao  details  mariotis  other  subjects 
to  which  the  attenfion  of  the  council  has  hein 
directed,  namdy,  the  pxopoaed  removal  of  the 
courts;— the  aaMndoertificatedaftgr;— theusim^es 
of  the  profession lA^oaveyailcng  practice; — 
fees  of  office ;  See.    It  is  ^hen  stirted  that 

"An  occasion  having  presented  itself  of  ob- 
taining a  further  space  of  ground  on  the  south 
side  of  the  Hall,  corresponding  in  extent  with 
the  former  purchase  on  the  north  side ;  and  the 
leasehold  interest  having  just  e3n>ired,  the 
^ovncU.  deemed  it  expedient  not  to  let  slip  an 
opportunity  so  peculiarly  eligible,  and  have 
therefore  entered  into  a  contract  for  the  pur- 
chase of  Ihe  property.  This  additional  ske  will 
enable  the  societv  to  provide  convenient  offices 
for  conducting  tne  business  of  the  ezanunation 
and  registration ;  to  enlarge  the  library;  to  set 
apart  a  convenient  portion  of  it  for  the  use  of 
articled  clerks,  and  generally  to  afford  to  the 
mend>ers  at  huge  additioaal  rooms,  and  other 
means  of  eolargad  accommodation*  which  the 
convenience  of  the  society  even  now  calls  £or, 
but  which,  by  its  increasmg  numbers,  will,  in 
a  few  years,  be  not  merely  an  accommodation, 
but  a  necessity. 

"The  report  iko  stales,  that  the  lectures 
have  been  sftendad  during  the  past  year  by  a 
larger  number  of  students  than  in  most  former 
years ;  and  th  e  library  has  been  resorted  to  by 
an  increased  number  of  articled  clerks.  The 
council  have  mAde  important  additions  to  the 
books,  and  haV^  opened  a  register,  in  which 
members  m^-ettgaf^t,  for  the  consideration  of 
die  council,  m 'puf^lase  ef  any  pubiicatioh,  oh 
matters  connected  with  the  laws  of  England  or 
general  juasprudence.'" 


Pamberl»n«  William  Tooke,  and  Edward  Ar« 
cher  Wilde,  and  Mr.  Keith  Barnes  in  lieu  of 
Mr.  Edward  Sautli  Bigg,  who  has  retired  from 
the  profession.** 

Mr.  Charles  Banken  was  elected  PresMfeal, 
Mr.  Benjamin  Austen  Vice-pretident  of  the  so- 
ciefy,  and  Messrs.  Henry  Denton,  Edwin  Wil- 
kins  Fidd,  and  Bartie  John  Laurie  Frere,  Au- 
ditori  of  the  accounts  of  the  sod^. 

A  resolution  was  then  passed  for  redudog 
the  admission  fee  of  country  members  of  tiie 
societv  from  1 52.  to  lOL 

Ana  the  cordial  thanks  of  the  meeting  were 
presented  to  Mr.  Fickering,  the  president,  for 
his  able  conduct  in  the  ch^«  and  for  his  con- 
stant attention  to  the  interests  of  the  soci^. 


•The  foUowinf  gentlemen  ^  were  reelected 
pambers  of  the  cqvmcil : — 

Messrs.  William  Loxham  Farrer,  Jahn  Ir- 
liag  Qlannie,  Akxander  Wflliam  Qsant»  John 
SvariN^  Ga^iNnv,  Georaa  Herbert  Kinderley, 
6am^  hunt,  WlUiam  Losses  Edward  Leigh 


SECONDARY  PUNISHMENT. 


BMFIiOTliBNT  IK   DBBP-«BA  HSHCSISa  ZK- 
STBAD   OP  TBAHaPOBTATEOK. 

The  great  object  of  the  aiminal  law 
being  the  punishment  of  the  offender  witii  a 
view  to  his  improvement,  and  the  example  also 
thereby  afforded  to  deter  otiiers  from  fulowi^g 
the  same  bad  career,  I  take  leave  to  oflFer  some 
suggestions  on  the  subject  as  it  negards  txans- 
portation  to  a  foreign  country. 

I  am  led  to  this  by  the  statement  contained 
in  a  petition  presented  by  Lord  Brougham,  in 
February  last,  for  the  amendment  of  the 
criminal  law.  The  statement,  among  other 
matters,  went  to  show  that  3,990  convicts  per 
annum  were  sent  to  penal  settlements,  andtkat 
the  cost  of  their  transportation  and  keecnig 
them  and  in  the  hulks  amounted  to  fan  a 
BHUion,  while  the  expense  of  ke^ng  the  saaa 
number  in  prison  for  two  veara  amonnted  to 
300,000/.  He  said,  also,  that  convicts  feared 
imprisonment  more  than  transportation.  Im- 
prisonment then  is  intended  both  for  punish- 
ment and  reformation,  but  what  is  a  convict  to 
do  when  he  quits  the  prison  i  Wliai  mdeed 
can  he  do  unaer  such  faopdesa  circumstaiices 
but  resort  again  to  his  former  halnts  with  per- 
haps more  dexterity  from  Ins  recent  aasodn- 
tions  ?  The  door  of  nonest  industry  and  labour 
for  ever  closed  against  him;— iSiat  leading  to 
crime  more  widely  opened.  The  great  deside- 
ratum seems  to  be  the  reversal  of  this  baiMil 
course,  and  the  endeavour  to  afford  an  opening 
for  honesty  and  industry.  This  too  would  te 
ever  close  the  door  to  renewed  crime.  Erom  « 
noxious  burthen  the  criminal  becomea  a  con- 
tributor  to  the  resources  of  his  country.  "Wift- 
out  excepting  to  our  criminal  laws  or  thar  due 
administration,  vidiich  are  unpareBeled  inroad/ 
I  shsdl  proceed  to  consider  the  subiect  of  tn» 
portation  as  a  punishment  and  mode  of  cGAonii* 
mg  a  new  country.    It  ma^  be^  and  in  many 


Under  tiie  now  Cbattec,  altfaoi^ 

who  have  ratired  finom  llie  i 
be  admitted  or  confeue  members  of  the  aoeisty, 
^  council  must  ce«aist  of  aMraeya  and  .so- 
licitors in  actual  praetinep 
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I  no  doubt  is,  a  grievous  punishment  to  the 
offender.  In  many,  a  much  greater  number 
probably,  no  punishment  whatever.  In  all> 
however,  it  is  a  most  expensive  and  compara- 
tively unprofitable  <me  to  the  country,  above 
an  it  is  objectionable  on  the  ground  of  morality 
and  rdi^on.  To  people  and  commence  a  new 
settlement  in  a  new  and  probably  fertile  country 
with  the  worst  characters  of  the  mother  country 
seems  to  be  in  ever^  '^JS!?^^  ^^^  without  any 
(Kialification  impolitic.  The  constant  accession 
also  of  such  parties  every  year  keeps  up  the 
po11iitk>D,  so  that  the  few  colonists  who  are 
free  sutlers  are  continually  surrounded  and 
mixed  up  with  an  atmosphere  of  depravity 
and  degradation,  with  no  other  counteracting 
advantage  than  that  arising  from  the  enforced 
labour  of  the  convicts.  Tlie  pestilence  is  ever 
I^resent,  ever  increasing  with  each  new  imoorta- 
tion  of  felons,  so  that  the  stream  of  population 
thus  piloted  at  its  source  what  can  be  expected 
from.  It  but  the  most  disastrous  fruits  ?  What 
can  they  be  for  perhaps  ages  to  come  but  the 
most  exceptionable  of  all  communities?  The 
leaven  of  such  an  inherently  impure  begin- 
ning is  spread  into  all  its  habits  and  associa- 
tions. There  is  really  no  exception  even  of  the 
more  regular,  relisious,  and  well-principled, 
but  comparatively  few  free  settlers.  They  can- 
not separate  themselves  from  the  ^sgusting 
mass,  and  cannot  unfortunately  do  much  to 
reform  it,  but  are  drawn  into  the  surrounding 
vortex,  and  forced  into  familiarity  with  crime, 
and  criminalB  always  under  their  eyes,  at  their 
veij  doors,  if  not  oftentimes  within  them. 
This  certainly  appears  to  be  quite  inevitable, 
and  now  we  nunr  count  the  cost  of  the  annual 
transportation  ot  vagabonds  to  keep  up  and  so 
increase  the  penal  colony.  Does  it  not,  by  the 
way,^  become  gradually  less  penal  to  the 
convicts  and  more  intolerable  to  the  free 
aettlers.  They  ahnost  change  hands  and  cha- 
racters, and  thus  mske  it  less  desirable  for  any 
one  to  make  that  a  home  where  so  many  com- 
forts are  destroyed  by  so  many  and  such  in- 
creasing associates  and  annoyances.  The  cost 
is  also  m  this  impolitic  mode  of  punishment 
nearly  thrice  as  much  as  is  that  of  imprison- 
ment at  home.  In  imprisonment  at  home, 
however,  there  is,  for  the  time  at  least,  a  stop 
put  to  the  criminal's  proceedings:  abroad, 
when  transported,  th^  carry  the  worst  ex- 
amples urith  them,  and  in  such  numbers  as  to 
become,  perhaps,  the  greater  portion  of  the 


Imprisonment  then  affords  a  much  better 
chance  of  reforming  the  offender,  and  if  a 
course  were  opened  to  him  for  restoring  him  to 
bcltar  principlBS  and  practice  at  the  same  time, 
DoUmtf  could  be  more  desirable.  It  wiU  be 
seen  that  these  remarks  are  only  preliminary  to 
sad  suggeetions  as  on  the  best  consideraoon 
of  this  unp>rtaot  sul^ect  I  have  been  able  to 
offer*  nor  is  U  mj  desue  to  do  more.  I  con- 
sidor  then  piaoticablsi  and  if  reduced  to  prac- 
tioi^  likely  to  elect  more  readBy*  easily,  and 
AflijJf-  ^  leformaliaa  of  the  offender  than 
hf  Mtotr  ohode  of  Inmiportatioo  or  inqpiiaoBi- 


ment  as  they  are  at  present  condaoted.  The 
plan  that  appears  to  me  best  calculated  to  effect 
these  objects  combines  the  advantages  of  both; 
nay,  if  well  conducted,  that  would  in  the  end 
be  attended  with  no  loss,  but  a  gain  to  the 
country  in  a  pMscuniary  point  of  view.  Instead 
of  transportation  then  I  would  suggest  that  a 
similar  banishment  in  the  deep-sea  fisheries  of 
the  Irish  and  English  coasts  should  be  substi" 
tuted,  and  that  imprisonment  should  be  used 
in  a  different  mode  and  for  a  more  beneficial 
purpose  in  a  curing  estabhshment.  Here  aU 
the  fish  caught  and  not  needed  for  the  market 
could  be  salted  and  barrelled  for  sale  for  the 
supply  of  any  market  at  home  or  abroad.  TlJsr 
ing  3,990  convicts  per  annum,  or  sav  4,000  as 
the  number  to  be  so  employed,  and  tne  present 
cost  of  300,000/.  on  Lord  Brougham^s  state- 
ment for  keeping  them  in  prison  two  years, 
that  would  be  therefore  150,000/.  annually  at 
the  present  expenditure  with,  as  I  conjecture, 
little  or  no  returns  from  the  parties.  The  same 
sum  thus  spent  in  the  purchase  of  effectual 
fishing  boats  for  the  deep  seas  would  far  mor^ 
than  accomplish  the  outlay  for  vessels,  nets,  aad 
provisions  tor  the  year,  the  last  onljr  being  anr 
nual.  I  shall  venture  on  the  following  general 
estimate,  opea  however  tu  correetion  on  going 
more  minutely  into  them.  Very  exact  accoxmti 
are  not  at  present  needed.  Sav^  then  th^ 
50,000/.  or  more  ^all  be  expendea  in  the  pur- 
chase of  100  or  150  vessels  calculated  expressly 
for  tbe  deep  sea  fisherv  and  for  that  alone. 
Add  10,000/.  more  for  all  the  accompaniments 
of  the  most  substantisl  sort,  which  will  not  be 
again  incurred  to  the  same  amount.  Let  us 
assume  that  each  of  such  vessels  will  occupy 
twenty  men  as  the  erew ;  we  shall  thus  have 
2,000  or  3,000  located  or  transported  in  effect, 
and  taken  off  the  country,  to  be  made  at  once 
useful  to  it  and  to  themselves,  this  too  without 
the  danger  of  tainting  with  their  corruption  or 
ill  example  any  other  branches  of  the  commu^ 
nity.  They  wiU  be  as  effectually  transported  to 
the  seas  as  they  had  been  before  to  the  penal 
colonies.  They  will  be  at  once  deprived  of  tl^ 
means  and  the  motives  for  committing  their 
former  crimes,  and  they  wiU  consequently  be 
immediately  placed  in  a  course  of  reclamation 
that  cannot  fail  to  be  salutary,  added  to  which 
is  the  promin^t  advantage  of  breaking  up  the 
mass  of  crime  and  crimmals  into  small  and 
comparatively  innoxious  bodies.  The  remain^ 
ing  naif  or  fourth  may  be  provided  for  on  shoi^ 
at  the  curing  e^blisnment  ay  prisoners.  We 
have  stiU  left  90,000/.,  or  thereabouts^  to  fee4 
and  clothe  the  convicts,  which,  I  suppose,  their 
occupation  being  the  constant  acquirement  aa4 
preparation  of  food,  will  not  much  exceed  the 
halt  of  that  sum.  So  much  for  the  fiaheriea. 
And  now  let  us  turn  to  the  curing  establishment 
on  shore.  This  would  require  a  much  snuallei 
number,  with  whom  however  manypereoag 
would  have  to  be  employed  at  wages  who  er^ 
not  convicti^  but  who  would  instruct  them  in 
the  most  approved  modes  of  proceeding.  Thig 
would  consequently  bean  addiUoaal  expense  ta 
the  curing  iwtaWtiihmenti  and  tQ  b«  pipvidfiA 
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for  accordingly.  As  we  proceed,  however,  we 
must  not  overlook  the  means  and  estpenses  at- 
tendmg  the  proper  control  and  direction  of  the 
convict  crews.  Thev  mnst,  as  a  matter  of 
course  and  necessity,  oe  so  placed  as  to  prevent 
their  uniting  or  injuring  the  vessels'  tackle  or 
nets,  &c.,  in  any  respect.  This  is  indispensable, 
and  hence  arises  the  great  practical  difficulty 
of  the  scheme.  Without  going  into  minute 
particulars  in  every  case,  I  shall  confine  the  re- 
marks that  follow  to  the  modus  operandi  merely 
by  which  the  principles  and  practice  of  them 
shall  be  best  secured  and  extended. 

Having  assumed  the  number  of  20  convicts 
for  each  of  the  100  or  150  vessels  to  be  em- 
ployed, it  may  be  said,  and  justly,  what  security 
IS  there  for  their  being  intrusted  with  the  naviga- 
tion of  them  and  of  the  fisheries  ?  What  is  to 
prevent  their  making  off  with  the  vessels,  and 
tbus  evading  their  punishment,  and  the  pro- 
visions thence  arising  to  others  withdrawn  or 
withheld  ?  I  reply,  nothing,  unless  we  prepare 
to  guard  a^;ainst  such  a  contingency,  nay,  such 
an  otherwise  probable  event.  There  are  two 
obvious  modes  of  effecting  this,  the  one  by 
limiting  the  provision  for  each  vessel  to  so 
short  a  period  as  to  render  the  attempt  more 
difficult  and  hopeless ;  the  other  by  such  re- 
strictions and  superintendence  as  will  equally, 
if  not  better  effect,  the  same  object. 

If  we  make  it  the  palpable  interest  of  the 
convicts  to  conduct  themselves  well  we  have 
perhaps  the  strongest  and  most  lasting  hold 
upon  them.  If  we  make  it  by  superintendence 
and  regulations  more  difficult  to  go  wrong,  we 
do  more,  perhaps,  with  greater  certainty.  But 
as  the  plan  becomes  more  extended  from  the 
annual  supoly  of  criminals,  other  means  may 
be  also  applied  to  produce  the  same  effects  by  a 
combination  of  the  two  modes  pointed  out.  I 
do  not  intend  to  do  more  than  throw  out  what 
aeem  to  me  practicable  hints  and  suggestions, 
founded,  however,  on  such  principles  of  com- 
mon sense  and  common  interests  as  are  not  to 
be  questioned.  To  reform  the  convicts  no  one 
frill  dispute  is  a  great  object  and  well  worthy  of 
the  earnest  attention  of  the  legislature.  To 
make  him  useful  and  profitable  at  the  same 
time  is  equally  desirable  and  equally  effectual. 
To  separate  the  masses  of  criminals  into  isolated 
and  smaller  bodies  cannot  fail  more  speedily  to 
accomplish  the  object,  and  the  sure  returns 
such  as  to  reward  Uie  government  and  give 
back  the  whole  of  the  expenditure  on  this  ac- 
count. Let  us  now  Iook  amdn  to  the  means 
for  effecting  such  great  and  benefidal  efifects. 
One  hundred  vessels  or  more,  of  which  90  or 
135  stationed  at  so  many  different  places  on  the 
Irish  coast  for  deep  sea  fishii|g,  would  occupy, 
as  we  have  seen,  the  annual  supply  of  two  or 
three  thousand  convicts,  and  make  proiasion 
for  tiiem  is  every  respect.  But  it  is  axso  requi- 
eite  to  have  canying  vessela  for  the  purpose  of 
taking  the  fish  fresh  caught  to  market  or  the 
corinf^  establishment,  as  may  be  required.  To 
flupenntend  and  take  charge  of  20  men  in  each 
▼easel  not  less  than  5  or  6  would  probably  be 
needed,  and  armed  with  sufiSd^nt  powers  to 


keep  under  and  always  employed  the  other  20 
in  catching  fish.  What  coercive  means  of 
prison  discipline  would  be  requisite  will  behest 
ascertained  in  reference  to  the  proportion  and 
measure  in  our  prisons.  There  is  here,  how- 
ever the  great  ad\^ntage  in  such  a  subdivison 
of  the  prisoners  as  should  render  the  task  far 
less  difficult,  and  such  an  advantage  too  as 
breaks  up  the  congregated  association  of  crimi- 
nals in  other  locations.  Another  matter  of  ao 
small  importance  is  this,  that  the  refractory  and 
incorrigiole  of  any  one  vessel  can  be  speedily 
remov^  and  put  under  a  severer  diedpiine  on 
shore.  The  well-conducted,  on  the  contraiy, 
can  be  easily  rewarded  by  changes  of  a  like 
nature  but  for  a  very  different  purpose. 

The  curing  estabhshment  for  the  fish  beyond 
the  demands  of  the  ordinary  markets  shonld 
not  only  never  remain  idle,  but  might  be  made 
of  itself  another  useful  and  salutary  mode  for 
reforming  the  prisoners.  Besides  learning  a 
good  business  which  need  never  fail  them,  they 
contribute,  and  know  and  feel  that  they  contri- 
bute, to  increase  the  general  stores  of  the 
country.  Here  again  also,  in  extreme  and 
urgent  cases,  changes  could  be  made  without 
difficulty  for  taking  those  to  sea  who  behaved 
ill  in  exchange  for  others  whose  conduct  should 
warrant  favour.  Both  parties,  however,  wonld 
be  better  educated  both  as  fishere  and  curers. 
The  curing  station  and  all  its  stores  and  ac- 
companiments, with  buildings  sufficiently  ex- 
tensive to  contain  more  than  the  probable 
supply  needed  for  this  particular  purpose;  will 
have  to  be  erected,  and  to  this  u^oestionably 
a  clergyman  should  be  attached.  'Hie  expenses 
are  stSl  likely  to  be  covered  by  the  sum  before 
mentioned  ot  1 50,0001.  In  the  plan  of  so  entire 
a  separation  into  small  parties  of  the  convicts 
the  superintendence  of  them  seems  to  be  greatly 
facilitated  and  the  advantages  of  reformation 
increased,  and  by  setting  apart  a  portion  of  the 
products  of  that  labour  to  be  given  to  tfaem  at 
the  end  of  their  punishment  another  strong 
motive  would  be  furnished  for  their  honest 
and  industrious  exertions.  At  the  same  time, 
all  the  chances  of  combination  or  increase  of 
delinquency  are  greatly  lessened.  What  can 
the  convict  get  by  a  return  to  his  former  habits 
on  board  the  snip?  Nothing  bat  in^ater 
punishment  and  disgrace.  What,  on  the  con- 
trary, does  he  obtain  by  his  regular  and  or£- 
nary  labour?  Comfort,  and  the  eertaiBty 
almost  of  being  ultimately  returned  to-«o«isty, 
aa  he  wll  have  acquired  a  litde  capital  of  hta 
own  to  prevent  the  necessity  of  recurring  again 
to  erinunal  purauits.  These  appear  to  be  the 
natural  fhiits  and  effects  of  the  plan,  and  no 
doubt  it  is  capable  of  being  carried  out  and  ap- 
pUed  in  a  variety  of  other  ways  that  experience 
will  point  but.  The  princ^  will  not  be 
affected  by  any  varietj  of  its  apjiBcalMii. 

I  am  aware  that  this  letter  betng  ooBfined  to 
one  ^rear's  expenditure  for  one  yetf'a-ailpply  of 
convicts  may  be  excepted  to  aa  an  fBaoBqaBte 
remedy  beypnd  that  supply.  Ma;y  be  so^  but 
on  sura  a  snbject  we  ought  to  look  abont  vs 
onallaidev.    The  eomictt  being  aottanced  to 
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diffennt  periods  of  pnniihment  are  conae- 
onently  m  a  coune  ot  gradual  diminution  as 
toeir  respective  terms  expire.  It  is  not  then 
the  4,000  vearly  without  oiminution  within  the 
year,  for  toe  ranks  will  be  thinned  by  disease 
and  death  also  as  well  as  by  expiration  of 

JmnJahmepL    Well,  bat  all  the  chuices  of  re- 
bnnation  are  thus  afforded,  and  a  certain  pro- 
vision made  in  a  uart  of  the  convict's  own 
earnings,  the  probaoilities  are  that  when  dis- 
charged the  otherwise  certun  supply  of  the 
same  parties  to  the  ranks  of  crime  will  be  thus 
diminished.    These  appear  to  be  such  very 
probable  results,  that  they  may  be  reckoned 
upon  accordingly.    To  enumerate  the  advan- 
tages in  a  cursory  way,  we  first  break  up  the 
congregation  of  criminals  and  thereby  diminish 
the  means  of  further  exercising  their  evil  pro- 
pensities.   They  could  gun  little  by  the  latter, 
and  so  much  by  the  more  regular  use  of  their 
faculties  and  industry,  that  we  cannot  be  at  a 
loss  to  coiyecture  which  course  would  be  pre- 
ferred and  taken.     Detection  and  immecuate 
punishment  for  misconduct  could  also  more 
easily  be  effected.      Increased  produce  of  so 
manv  convicts  would  also  amply  compensate 
for  all  their  expense,  their  industry  being  alwiiys 
well  applied  and  carefully  superintended.    We 
certainly  have  a  prospect  thus  opened  before  us 
tiie  most  cheering  and  conclusive.    As  a  proof 
that  the  great  advantage  of  deep  sea  fishing 
cannot  be  disputed,  the  following  extract  from 
the  Appendix  to  the  Fourth  Report  of  the  Com- 
missioncrs  of  Fisheries  in  Ireland,  dated  4th 
June,  1846,    is    given.    This,    among  other 
.things*  states  the  fact  that  in  the  average  of 
three  vears  the  returns  to  one  company  have 
exceeded  15  per  cent,    on    capital  invested. 
Between  15  per  cent,  on  capital  invested  and 
say  only  .3  per  cent,  on  XYe  plan  proposed,  there 
is  surely  ample  security  for  the  undertaking, 
but  if  even  less  or  no  returns  were  realised  by 
the  convict  fisheries,  yet  still  the  immense  ad- 
vantage to  |the  country  over  the  present  expen- 
ditare  in  eUher  emigration  or  imprisonment  is 
undeniable.    Here  all  wasteful,  all  unproduc- 
tive outlay  is  avoided ;  neariv  aU  tlie  contami- 
nating associations  among  tne  parties  broken 
up ;  idl  the  likely  means  of  reformation  conse- 
quent!]^ facilitated,  and  the  almost  instant  reward 
or  punishment  given  or  inflicted  in  the  constant 
changes  so  easily  effected  in  the  removal  of  con- 
victs as  circumstances  require. 


I  have  not  presumed  to  go  farther  than  to 
assini  the  men  to  the  numb«rof  vessels  to  be 
vaea,  and  the  superintendence  over  them.    The 
formation  of  the  internal  rules  and  regulations 
is  left  open  to  those  who  have  had'expericneo 
in  such  a  subject  in  the  more  accurate  know* 
ledge  of  prison  discipline.    I  apprehend  that  a 
smaller  proportion    of   superintendents,  with 
more  relaxation  in  favour  of  the  prisoners, 
might  witii  safety  be  adopted.    In  each  vessel 
will  the  regulations  be  enforced.    It  never  can 
occur  that  all  would  on  one  occasion  and  at 
one  time  revolt,  no  correspondence  with  each 
other  being  kept  up.     If  by  any  unforeseen 
occasion  or  event,  an  attempt  were  made  in  any 
one  ship  to  obtain  the  dominion  of  her,  would 
it  be  possible  for  the  revolters  to  get  clear  off 
without  recapture  by  the  usual  carrying  vessels 
continudly  employed  in  bringing  supplies  of 
provisions  ana  taking  away  the  fish?      No- 
attempt  could  be  more  hopeless ;   none  so  un* 
likely  to  be  made  where  all  the  real  and  sub- 
stantial advantages  are  the  other  way;   the 
motives  to  good  conduct  daily  gaining  strength, 
and  the  temptations  to  insurrections  and  crime 
gradually  diminishing.    So  manifest  indeed  are 
such  probable  results,  that  I  shall  not  press 
this  part  of  the  subject  further.  We  come  then 
lastly  to  another -consideration  of  vast  import- 
ance to  a  maritime  country  in  thus  affording  a 
more  extended  nursery  for  seamen.     Fully 
aware  of  the  objections  to  convict  crews,  there 
is  assuredly  less  to  those  who  shall  have  been 
reformed.    If  it  were  well  ascertained  that  a 
thousand  men,  for  instance,  had  become  uni* 
formly  steady  and  obedient  and  industrious 
during  their  probationary  period  of  punishment « 
littie  doubt  or  hesitation  could  or  should  exist 
on  any  man's  mind  in  emploving  them  in  any 
service  whatever.    If  we  resolve  never  again  to 
admit  them  to  the  privileges  and  confidence  of 
honest  men,  we  consequentiy  so  for  force  them 
back  upon  crime.    Such  conduct,  therefore,  as 
it  is  whoUv  inconsistent  with  Christianity,  so  ia 
it  also  with  a  sound  and  liberal  policy. 

(This  plan,  which  appears  well  to  deserve  the 
most  serious  consideration,  has  been  proposed 
by  Mr.  John  Uderton  Bum,  an  able  and  long- 
experienced  solicitor  of  No.  33,  Upper  Mon- 
tague Street,  MonUgue  Square.— Ed.] 
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Namei  qf  CaruRdaies. 
Aknndcr.  Gordon 
Andier»  Robert 


ABIx»  Wager  Tomlty     • 

Arehar,  Joseph 

Baker,  tomisi^ward  . 


3b  whom  Ariieled,  Asfigntd,  Sfc, 
Frere  &  Co.,  Lincoln's  Inn 
Edward  Sheardown,  Doncaster  - 
John  Jackson  Blandy,  Reading 
Geoige  Rooper,  68,  Lincoln's  Inn  Fields    • 
Harvey  Footner,  Andover 
John  Baker*  Aldwick  Court 
Walter  Prideaux,  Goldsmiths'  Hall,  Foster  Lane 
Henry  Whitmarsh,  Battie— Frederic  Lowry  Bamwdl,  1,  Lin- 
coln's Inn  Fields 
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Blackmore,  Hugh  Haywood  • 
Bourne,  Septimus  • 

Braikenridge,  Francis  Jerdone 
Brodrick,  Thomas  . 
Brookfield»  Frederick  Morris 

Preston   .        .        .        . 
Burridf^e,  William  Edward 
Cambridge,  John  jun.     . 
Campbell  William  Knight     . 
Chapman,  William  Emerson  . 
Chilcott,  Edward    . 
Ckbon,  Edward     . 

Clarke,  Edward 
Clough,  Benjamin  Morky 
Collins,  Charles  Atkins  . 
Cox,  Frederick  John 
Dalby,  Jesse  .        •        .        . 
Dallewy,  John 
Duffett,  Henry 
Eagleton,  John  William . 
Eagleton,  Oetavius  Chapman 
Tryon     .        .        .        . 
Edmonds,  Edmund 
Edmonds,  George  . 
Fletcher,  William   . 
Gale,  Charles  Francis 
Game,  William 
Gibbon,  Henry       .        • 
Glttbb,  Peter  Burke 
Haldane,  Robert     . 
HaUward,  Charles  Bemers 

Hamer,  ThcHnas  Greensit 
Hartley,  John 
Hawthorn,  Edma.  Herbert 
Hick,  Robert. 
Hill,  Riehaxd  Price 

Holt»  Jonathan 


Huxford,  Aksaader  Samuel 
Jennings,  William , 
Kays,  John  Henry . 

Kipping,  Thomas   . 
Knipe,  Francis 
JL4HC6,  Qeoi^ge 
Lambert,  jStnd     • 
Layton,  John . 
Levy,  Henry  . 
Lhoyd,  Alexander  Evan . 

Louch,  John,  jun.  . 

Lowrey,  George  Frederic 


Milward,  Greorge    . 
Moore,  William  George  . 
Morris,  Edward 
Mylne,  Everard 

KickoU,  John  James 
Norman,  George  Lewis  . 
Ord,  John  Charles 


Nicholas  Lanwame»  Hereford 

Titus  Bourne  and  Henry  Titus  Bourne,  Alford — ^Marcus  Huish, 

Castle  Donington 
William  Braikenridge,  16,  Bartletf  s  Buildings 
William  Brodrick,  Bow  Church  Yard 
Charles  Brookfield,  Sheffield — Charles  Austin  Brookfield,  12, 

Bedford  Row 
William  Burridge,  Shaftesbury 
John  Cambrid^,  Bury  St.  Eamunda 
John  Wadsworth,  Nottingham 
Thomas  Sturton,  Holbeach 
John  Gilbert  Chilcott,  Truro 
John  Moxon  Clabon,  late  of  West  Mailing,  now  of  35  a.  Great 

George  Street,  Westminster 
Henry  Daubney  Harvey,  Chard 
Frederick  Hawksley  Cartwright,  Bawtry 
Robert  Cook,  Bath 
George  Cox,  14,  Sise  Lane 
Joseph  Wainwright,  Wakefield 
Matthew  Haywood  Williams,  Bridgnorth 
James  Lane,  63,  Chancery  lime 
Thomas  Fowke  Andrew  Burnaby,  Newark-upon-Trent 
Matthew  John  Rippingham»  and  William  Rose,  Great  Prescot 

Street 
Thomas  Cadle,  Newent 
Edward  Wright,  Birmingham 
William  Burdett,  Manchester 
James  Bowen  May,  14,  Queen  Square,  Bloomsborj 
Henry  Hsathcote  Sutham,  and  mnds  Homer,  Liverpool 
William  Henley  Gibbon,  32,  Great  James  Street 
William  Gill  Glubb,  Great  Torrington 
Thomas  Gascoigne  Norcutt,  34,  Queen  Souare,  Bloomsbury 
John  Thomas  Ambrose,  Mistley  and  Manningtree— Edward 

Thomas  Cardale,  late  of  2,  Bedford  Row 
Twiskton  Haxley,  Wakefield— John  Schoky,  Wakefield 
William  Plant  Woodcock,  Bury 
Richard  Lowe,  Cheadle 
Matthew  Pearson,  Selby 
Charles  Cresswell,  Worcester— George  t'rice  Hill,  Sobo  Square ; 

Charies  Cresswell 
Andrew  Tucker,  kte  of  Coventry,  now  of  17,  Charles  Streel, 
Blackfriara  Road--Gharks  Ireknd  Shirreff,  7,  Lincdhi'a 
Inn  Fields 
John  Taylor,  2,  Castk  Street,  Holbom;  and  Oxford 
Silas  Saul,  Carlisle 

Francis  Herbart,  10,  Stapk  tnn  —  John  Watson,  jniv,  late  of 
10,  Henrietta  Street,  now  of  35,  Lincoln's  Inn  Fklds; 
John  Watson,  sen.,  126,  Wood  Street,  Cheapnde 
Camell  and  Gorham,  Tonbridge 
John  Williams  Knipe,  Worcester 
John  Lake,  10,  Lincoln's  Inn 
John  Uiflfe,  2,  Bedford  Row 
Henry  Edwards,  8,  Ely  Pkce,  Holborn 
John  Lewis,  7,  Arundel  Street 

David  Williams,  PwUhelli— Anthony  Wellington  Irwm,  Grafs 
Inn,  and  Charies  WUMam  Potto,  Chestta^ 
.    John  Samuel  Warren,  Langport  Eastover  —  John  Swarbreck 
Gregory,  Bedford  Row 
John  Lowrey,  late  of  North  Shields— Henry  Augustus  de  Me- 
dina, late  of  2,  Thavies  Inn  and  North  Shielas,  now  of  13, 
Crosby  Hall  Chambers,  Bishopsgate  Street 
.    George  Fr^rick  Prince  Sutton,  6,  Basinghall  Stteet 
Joseph  Moore,  Lincoln 
John  Cleave,  Hereford 
.    Edward  Hunt  Roberto,  Exeter— Heiiry  Brayley  WeOkke,  1(^ 

King's  Bench  Walk 
,    Robert  ^mthee,  16,  Ely  Place 
.    Newman  and  I^on*  Teovil 
.    John  Or4,  York 
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F^r^  William 
Rndiin,  Jobn,  jnn. 
Power^  Robert 

Raddiff^^  Wniiun  . 
Redmayne,  Thomas,  jun. 

Robinaoii,  William 
Roche,  Charles  Bennett 
Score,  Charles  Gall 

Skipper,  Georoe     . 
SmaUwood,  Jdin    . 
Sparrow,  John  William 
Sjpicer,  Ralph  North 

Spurr,  James  Frederick 
Stanafield,  John  Fish 
StanUm,  Thomas  Knight 


Stoker,  John  George 

Story.  Jahn  MeOor 

Taylor,  John,  jun. . 

Thomas,  William  Joseph 

Townsend,  James  Copleston  . 

Wallis,  Geoiipe  Oakes     . 

Walpole,  Wm.  Scnrman,  (under 
Articles  by  the  name  of 
William  Walpole,  jun.     . 

West,  Frederick 

White,  Geei;ge  Graham  . 

WhitCy  J<^m,  jun.  • 

Whitehead,  Hmmas  Waiuon  . 
Wills,  Thomas  Edward  . 
WitcheU,  Edwin     • 
Wittey,  Henry 

Wooahouse,  Joseph  Carpenter 
Worth  ington.  The 
Wright,  Wiffiam 


Richard  Weston  Parr,  Poole 

William  Stone,  Bradford 

Henry  Power,  Atherstone-^ohn  Scargill,  2,  Hatton  Court, 

Threadneedle  Street 
Thomas  Toulmin,  Lsfcrpool 
Joseph  Newton,  4,  Furmral's  Im-^olm  Champley  Rnttter,  4, 

Ely  Place 
Henry  Allison,  Riehfaond 
Thomas  Corbet  Roche,  Darentrr 
Charles    Score,  formeriy  of  Sneri>onM,  now  of  1!2,  Atistin 

Friars— Thomas  Tamer,  Bath 
John  Skipper,  Norwich 
William  Spurrier,  Bimingham 
Henry  Tifien,  Sudbury 
Ralph  Spicer,  Qwat  Marlow— Geor^  Waller,  jtm.,  t4,  Flns- 

buiy  Circus 
Henry  Spurr,  Gttnsborcmgh^  Samuel  Bellamy,  Gednsborottgh 
James  Stansield,  Ewood,  near  Todmorden 
William  Charies  Lacey,  late  of  M,  Qnesa  Street,  Cheapside, 

now  of  26,  New  Bridge  Street— Joseph  Edmimd  Fool,  lite 

of  5,  Fumival's  Inn,  now  of  1,  Walbrook  Buildings 
John  Clayton,  Newcastle-upon-Tyne 
John  Birks,  Hemingford 
Thomas  Aylifl^  Holbeacli 
Alfrad  Rendall,  Hay 
William  Richard  Bishop,  Exeter 
WOliam  Eaton  Mousley,  Derby 


Jonas  Walpole,  Northwold 

Thomas  Lott,  43,  Bow  Lane 

William  Shilson,  St.  Austell 

John  White,  kte  of  134,  Leadenhall  Street,  now  of  13,  Barge 

Yard  Chambers 
Henry  Whitehead,  RachJhIu 
Thomas  Wills,  Shaftuabmy 
William  Thomas  Paris,  Stroud 
Sannial  Witt^,  Colchester 
James  Hiomas  Woodhouse,  Leominster 
Edward  TroDepe,  eo,  Onrey  Street 
John  Fearenside,  Bollon-hi-Kendal^John  Ccmtorn,  Settle 


ANALYTIGAL  DIOfiST  OF  CASES, 

SBPOATKD  IN  ALL  THS  COURTS. 

EVmSNCE. 
Acooiniv. 

oeo  ^SfasitssMii* 

A»MI8UON« 

ifoemat/.— iljMir.— -Hie  ptatntifr  was  the 
rifinii  I  is!  agsHl  of  the  East  India  Conipaiiy 
at  AattlM>yiHL  It  was  his  duty  to  send  hn  aie- 
cQvat  to  Jams,  te  company's  ngjaait  at  Banda, 
to  cnmine  ai^  transmit  to  iSttt  gawmcw  of 
On  the  plaiotitrs  aeeoooli  there 
a  brtmcs  «f  1,325  do&ars  agaiMt 
,  bat4m  nSmmsKn  to  the  aeeomiti  k^  by 
I  of  the  ssHietranswtioas,  iastwid  of  a^lfr- 
4«77l  doBna  i^peared  dm  to  the 
The  OMnpany  then  aDewed  the  1|99S 
iiM;th«ttlus  mm  not  avwOeiBiil  ad- 
iMopitfMi  of  tlie  oometnesfe  of 


withoot  further  evidence,  to  the  4,771  doUtf-s. 
fVirgaiar  v«  7%^  Etui  JmKo  C3payflay,  8  huKr. 
260« 

▲DMIOSIBILXTT. 

Fbrm  of  entry  in  decree.  Evidence  recdved 
«t  the  hearing  of  the  cause,  and  entered  in  the 
decree,  is  not  necessarily  admissihle  as  against 
aH  parses,  on  inquiries  Defore  the  Master,  under 
the  decree.  Hansford  v.  Han4flfrd,  5  Hard, 
212. 


See 


AOSKT. 


COMMISSION. 


Petition  (if  right. —nit  first  step  in  proceed* 
ings  upon  a  petition  of  right  on  winch  the 
Royal  endorsement  has  been  made  is,  to  aseer- 
tsm  thefKts  on  which  the  petidoner's  thdm  is 
founded ;  and  a  tommistion  fior  llhatpurpose  is 
dT  eoorse,  milest  lihe  Attorney^Qenenl  t^ 
wnngto  admit Jhe  fkcts^  as  alleged,  end  to 
tmce  issue  upon  them  oy  demurret*    Bsrcw  de 
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ilno^lfcal  Diffeit  tf  Cant ':'  Conrtf  of  Equity. 


Bode,  m  rej   VkoomU  Ctmterhwry,  in  re,  3 
FhilL85. 

CONFESSIONS. 

AdmiesibiUty.'-^Mattert  not  put  m  iswe. — 
Every  decree,  though  it  merely  directs  in- 
quiries,  ought  to  contain  a  statement  of  the 
evidence  on  which  it  is  founded;  and  therefore 
a  decree  reciting  that  certain  evidence  had  been 
read«  but  that  both  parties  consented  that  the 
entry  of  it  should  be  without  prejudice  to  its 
admissibility,  and  thereu^n  directing  certain 
inquiries,  was  held  to  be  irregular.  St^Makon 
y.  BurcheU,  2  FhilL  127. 

Documentary  evidence  of  confessions  is  not 
inadmissible  inerdy  because  it  is  not  spedfi- 
cally  put  in  issue.  M'Mahon  v.  BnrcieU,  2 
PhiU.  127. 

COPYHOLD. 

Hee  Court  RoU. 

CR088-BXAMIN  ATION. 

If  plaintiff  reads  the  examination  in  chief  of 
one  of  the  defendant's  witnesses,  he  may  read 
the  Cross-examination  of  that  witness.  Ca^re* 
nove  V.  Boazman,  14  Sim.  352. 

COURT  ROLL. 

Copiee, — Copies  of  court  roll,  authenticated 
by  the  steward  of  the  manor,  are  admissible  as 
evidence,  though  they  are  not  the  copies  de** 
livered  to  the  tenant  of  the  estate.  Breeze  v. 
Hawker,  14  Sim.  35a 

ENTBRING   EVIDENCE. 

It  is  not  the  practice  to  enter  evidence  as 
read,  saving  Just  exceptions.  Sherwood  v. 
Beveridge,  2  Coll.  536. 

EXAMINING  DEFENDANT. 

Plaintiff  replied  to  a  defendant's  answer,  and 
afterwards  examined  him  as  a  witness,  but 
without  having  withdrawn  the  replication,  or 
obtained  from  him  a  release  of  his  interest  in 
the  suit. 

The  court,  on  a  motion  bv  the  plaintiff,  sap- 
ported  hj  an  affidavit  that  tne  above  omissions 
were  accidental  and  arose  from  inadvertence, 
on  proviiu^  a  release  by  the  defendant,  to  read 
the  defendant's  depositions,  in  the  same  manner 
as  if  the  release  had  been  executed  before  they 
were  taken,  and  gave  the  other  defendants 
liberty  to  cross-examine  him.  Knight  v. 
Morrall,  14  Sim.  398. 

EXAMINATION  OF  WITNESSES. 

The  general  rule  is,  that  witnesses  resident 
in  London  or  its  neighbourhood  ought  to  be 
examined  before  the  examiner,  and  not  under  a 
commission;  but,  semble,  that  the  rule  is  not 
inflexible.    Sowden  v.  Marriott,  2  Coll.  578. 

FORSIQN  LAW. 

The  incidents  to  real  estate^  the  right  of 
afienating  or  limiting  it,  and  the  course  of  sue  - 
cession  to  it,  depend  entirely  on  Ae  law  of  the 
country  where  the  estate  is  siiiuited. 
V.  An  estate  in  Sidlv  was  granted  toan  Enghdi 
subject,  wiudi  he  disposeS  of  by.fais  wfl]»  upon 
QSifem  trusts.  .H0U,ibaiavjM«o«ldiiol«dk« 


ject  has  successor  to  a  icoursto  of  succesnon  dBlf- 
ferent  Irom  that  which' accorded  with  the  grant 
and  ^e  law  of  Sicily,  so  neither  could  he  sub- 
ject the  successor,  as  such,  to  any  duties  or 
obligations  different  ftom  ihe  duties  and  obli- 

Sations  \^ich  by  the  grant  and  the  law  of 
idly  were  annexed  to  Jus  holding. 
The  law  of  a  foreign  country  is  to  be  proved 
as  a  matter  of  fact  by  the  testimony  of  wit- 
nesses, llie  judge  is  not  supposed  to  know 
all  the  authorities  applicable  to  the  case,  or 
whether  any  older  laws  or  authorities,  which 
may  be  cited,  have  been  repealed  or  altered  by 
subsequent  laws  or  authorities,  or  what  are  tht 
rules  of  constructbn  projierlv  ^Bcdiie  to  the 
authorities  when  ascertained,  rerdinand  the 
Fourth,  King  of  the  Two  ^cilies,  granted  to 
Horatio  Viscount  Nelson,  for  himself  and  the 
heirs  of  his  body,  the  estate  and  dachy  of 
Bronte  in  Sicily,  with  power  to  appoint  a  suc- 
cessor, to  whom  sdlemn  investiture  should  be 
granted  according  to  the  law  of  Sicily,  &c.  By 
a  v^l  in  the  English  form.  Lord  Nelson  ap- 
pointed William,  afterwards  Earl  Nelson,  and 
William  Haslewood  to  succeed  to  the  Bronte 
estate,  and  he  devised  the  same  to  them,  upon 
trust  to  settie  it  upon  the  said  \^^lliam,  afta- 
wards  Earl  Nelson,  for  life,  with  remainder  to 
his  male  issue  in  strict  settlement,  with  re- 
mainder to  Mrs.  Bdlton  for  life,  with  remainder 
to  her  male  issue  in  strict  settlement,  &e.,  &e^ 
if  the  law  of  Sicily  and  the  duchj  admitted,  or 
if  not,  in  such  manner  as,  in  their  opinion  and 
discretion,  would  be  cansistent  with  the  laws  of 
the  said  kingdom  and  duchy,  and  best  or 
nearest  correspond  with  the  trusts  declared; 
and  if  his  intention  might  be  more  effectually 
accomplished  through  the  medium  of  a  trust 
than  by  an  actual  settiement,  he  empowered 
his  trustees  to  retain  the  legal  estate.  And  he 
authorised  his  trustees,  at  weir  will  or  pleasure, 
to  sell  the  Bronte  estate,  and  lav  out  the  pur- 
chase-money in  England  to  be  neld  upon  like 
uses.  After  the  testetor's  death.  William  Eari 
Nelson  memorialised  the  King  of  the  Two 
Sicilies,  setting  forth  the  devise  of  tiie  Bronte 
estate,  and  praying  a  confirmation  of  the  gift 
and  disposition  made  by  the  will,  and  investi- 
ture was  thereupon  granted  to  him.  During 
the  life  of  William  E.  Nelson,  a  law  was  made 
in  Sicily,  whereby  entails  were  abolished,  and 
the  persons  lawfully  in  possession  of  estates 
became  absolute  owners.  William  E.  Nelson 
died  without  male  issue,  having  devised  the 
Bronte  estete  to  his  daughter  Lady  Bridport. 
Upon  his  death  the  Bronte  estate  was  dauned 
bv  Thomas  Lord  Nelson  as  the  male  iswe  of 
Mrs.  Bolton.  The  court,  upon  the  evidence, 
held,— ist,  that  in  the  handf  of  Horatio 
Viscount  Nelson,  the  fief,  though  alienable  in  a 
particular  manner,  was  not  fStdum  degemeraue 
OT  in  formd  largd ;  and  that  althoogh  it  was 
feudiUM  nowm,  it  had  not  the  incident  of 
alienability  which  might  have  attended /ewftm 
nomm  not  granted  mi-. tlw  same  eoaditiiNM; 
2Bdiy,  tiiat,  upon  the  death  of  Visooont  Ndaon, 
his  snceesaor,  either  vadsr^be  wp^duHauBO^^ot 
the  limitaHMms,  becaiiteentitle4«ittoa/(iMiB» 


Jlmal9$kalDigmif^(km.''^8i^f0iorV(mrU    LordChmeOhr. 


womm  wfmimm  ilcyeMrmt,  bat  to  Kfatdum 
mMe  et  ttmiiqtmm  to  be  held  m  farmd  Hrictd: 
3rd]y,  that  Earl  WiUiam  had  been  by  the  will 
duly  appointed  saocesaor  to  the  estate,  and 
was,  as  8ach>  entitled  to  claim  inyestEture,  and 
as  socceseor  became  entitled  to  the  estal 
with  all  the  riffhts  and  restricticHis  incident 
thereto  brthe  Sicilian  law;  that,  as  the  law 
then  stood,  the  estate  was  inalienable  by  him- 
self and  was  descendible  from  him  to  his  male 
issue,  and  in  default  of  male  issoe,  to  his  female 
issue ;  and  that  no  opinion  or  effect  could  be 
given  to  the  testator's  expressed  wish  and  in» 
tention  as  to  the  sueocssors  of  the  estate  be- 
yond that  which  the  law  of  Sicily  allowed ; 
4thly,  that  the  trustees  could  not  have  made  a 
valid  sale,  they  were  conmelled  to  submit  to  the 
law  of  Sicily>  and  by  so  aoii^  secured  the  exe- 
cution of  so  mndi  ii  the  trusts  as  could  by  the 
hw  of  Sicily  be  carried  into  effect;  5thly,  that 
Barl  Nelson,  being  one  of  the  trustees  of  the 
will,  was  bound  to  do  all  that  he  could  to  per* 
form  the  trusts  according  to  the  testator's  in- 
tention, so  &r  as  the  law  enabled  him  to  do» 
and  that  he  and  his  estate  were  answerable  in 
this  court  for  any  wilful  neglect  or  violation  of 
bisdutv;  but  that  the  will,  as  to  the  Bronte 
estate,  had  been  executed,  so  far  as  it  could  be ; 
6thl^,  that  the  subsequent  alteration  in  the  law 
of  Sicily  could  not  be  deemed  to  have  revived 
the  executory  nature  of  the  trusts,  but  that  Earl 
Nelson,  as  lawful  snecessor  of  the  estate,  with 
all  the  legal  incidents  annexed  thereto  by  the 
kw  of  Sicily,  became  entitled  to  the  absolute 
ownership  of  the  estate^  which  did  not  continue 
to  be,  or  then  become,  hable  to  the  trusta  of 
the  win ;  and,  lastij,  the  court  abstained  from 
deciding  whether  Earl  William  did  or  omitted 
to  do  anything  which  by  the  law  of  England 
made  him  answerable,  or  his  assets  liable  in 
this  country  under  the  law  of  election  or  other- 
wise, the  point  not  being  then  properly  under 
consideration.  Earl  Neisom  v.  Lord  Bridport, 
8  Beav.  547. 

FRAUD. 

Circumsttmtied  evidence. — In  a  suit  bv  prin- 
cipal against  agent,  involving  charges  of  fraud 
a^unst  the  defendant,  the  latter  was  held  to  lie 
under  the  burden  of  disproving  several  particu- 
krs  of  the  plaintiff^s  case,  al^ough  the  truth 
of  those  particulars  was  not  directly  proved, 
but  rested  on  circumstantial .  evidence  only. 
Barker  v.  Harrison,  2  Coll.  646. 

HKARINO. 

Inqniry.  —  Fracfice.  —  Inquiries  being  di- 
rected at  the  first  ^hearing,  tiie  evidence  was  en- 
tered as  read,  ^saving  just  exceptions."  Qee 
V.  Qumey,  8  Beav.  315. 

IBSya,  MATTSRS  IN. 

See  Cm^tuUm. 

MATERIALITY   OF  XVIDXNCK. 

B^9planmUtAhm^frmem.'^W»ghi  a$  wdi 
asaaterMKlj^V>^Mbiue^^When  an  applica- 
tionis  made  fp|r  leave  to  lUe  a  supplesBental  biU 
Qtnview  on  4lie^TOattd of  the  discovery  oCnew 
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evidence,  the  question  is  not  merely  whether 
the  evidence  is  material,  but  whether  it  is  of 
such  weight  as,  when  tsJcen  in  connection  with ' 
the  mass  of  evidence  adduced  on  both  sides  at 
the  former  hearing,  would  have  been  likely, 
had  it  been  then  brought  forward,  to  have 
turned  the  scale.  Hungate  v.  Qateoyne,  9 
Phin.  25. 

OBJBCTION  TO   BVIDENCB. 

Form  qf  fiolietfi^  m  a  decree  on  oj^'eefton 
taken  to  eeidenee.— 'Where  an  objection  is  taken 
to  evidence  at  the  hearing  of  a  cause,  the  decree 
ought  to  state  the  objection  and  tiie  decision  of 
the  court  upon  it,  and  the  evidence  ouffht  to  be 
entered  as  read  or  not,  accordingly,  n'atmm  v. 
Parker,  2  PhOL  6. 

PBDIORBB. 

Presumption.  —  Death  without  issue, -^  In. 
pedigree  cases,  an  old  will,  by  which  the  teeta- 
tor  purports  to  leave  all  his  propertv  to  col- 
lateral relations  or  friends,  is  regarded  as  very 
strong  evidence  of  his  having  died  without 
childnn.    Hungate  v,  Oaseoyne,  2  PhilL  25. 

PBTITIOK  OF  EIGHT. 

See  Commission, 

PRESUMPTION. 

Satisfaetion  of  fe^oey.— After  the  lapse  of 
several  years  without  claim  or  payment  on  ac-. 
count,  the  court  will  presume  a  legacy  to  be 
satisfied,  i^hough  the  benefit  of  the  Statute  of 
limitatioBs  may  not  have  been  taken  by  the 
answer.  Pattison  v.  Hawksworth,  34  L.  O. 
34. 

Ste  Pedigree. 

RE-EXAMINATION. 

Liberty  given  to  a  person  not  a  party  to  the 
suit,  but  who  daimea  as  next  of  km,  upon  an 
inquiry  before  the  Master  to  examine  a  witness 
who  had  already  been  examined  in  the  cause. 
Cl^k  V.  Hall,  8  Beav.  395. 


RECBNT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 

mapoRTBD  ar  BARaxsTaas  of  tr«  sbvbral 

OOURTS. 

natn  eiixncrnmr. 
Alexander  v.  Osborne,    June  4th,  184/. 

KEW  orders   (no.  76).  —  BILL  TAKEN   PRO 
C0NFES80  AGAINST   HUSBAND   AND   WIFE. 

Under  the76thofthe  New  General  Orders  qf 
May,  1845,  a  bUlmay  be  taken  pro  con- 
fesso  against  a  husband  and  w\fe  where  no 
answer  has  been  put  in  by  either  of  them, 
and  where  the  fiusiand  hats  been  taken  in 
etfeeuHon  by  m  writ  qfaitaehment  for  waiU 


In  tins  suit  the  defendants  Bartholomew 
Hoggarand  Martha  his  wife  not  having  up» 
peered,  an  appearance  was  entersd  for  thsoi 
iff  the  plaiatiff.  The  husband  was  subse- 
qoeptly  taksn  in  execution,  under  a  writ  <»£  at* 
lor  wsAt  of  aasiPer  of  faisuelf  and 


IW 


sMptl^OT  \fOWTf9 t^^b9tw 


JU8  wire;  In  Anrcnr  unty  s  moom  tihit  uu  uBL 
might  be  taken  pro  cot^frsso  i^athst  tlio  sstd 
dctendBnt  snd  nis'  wixes  nndcr  tfav  70tli  of  the 
ICeir  General  Ordera  of  May,  T845,  was  vefbeed 
by  Vice-Chancellor  Knight  Brace,  noon  the 
grounds,  as  it  was  stated  that  the  words  of  tiie 
%oTe-nientioned  order  to  the  eflbct,  that  upon 
the  execution  of  an  attachment  for  want  of 
answer  against  any  defendail,  andi'  defend- 
ant may  be  served  with  &  notice  o£  mo- 
tion, that  ihe  bill  may  be  taken  pro  co^ftuo 
against  such  defendant,  did  not  provide  ior 
the  present  case,  a»  the  words  **  such  defend- 
ant'' referred,  in  his  Honour's  omnion^  to  an 
individual  who  had  been  attached  and  was  to 
be  served  with  the  notice,  and  could  not  be  ex- 
tended in  this  instance  to  the  wife.  His 
Honour  having  ordered  that  the  bill  should  be, 
at  Uie  hearing  of  the  cause,  taken  pro  eonfesso 
a^iiwt  the  husband  only,-^ 

Bfr.  IjQgt  applied  that  the  Yice-Cfaancdfer^ 
order  might  be  varied  by  directing  Aat  the  bill 
should  be  taken  pro  coitfesso  against  the  hus- 
band and  wife. 

The  Lord  CkKMcOkr  having  rsnarked,  that 
in  this  case  the  husband  and  wife  must  be  con- 
sidered as  one  person,  and  perused  the  76th 
Order,  said,  there  might  be  some  difficulty  in 
cwistnHHg  the  worde  of  it,  but  it  was  dearly 
intended  to  inelnde  this  esse,  and  he  should 
therrfore  so  eonstrae  it.  Thiewiwld  have  been 
the  eonvse' under  the  old  practiee,  which  had 
not  been  altered  by  the  new  oidier^  and  his 
lordship  acoordmely  directed  his  Honeur's 
Order  to  be  variedas  required  by  counsel. 


TOe  pointmoet  aiguul  w^  wkitfin  tiie  fcei 
sionin  Msleirv.  J7MiMi,whcnliMTiee-OlBiB- 
ccflor  Of  SngUmd  allowed  •  special  ne  to  Sbt  r* 
Praodt  ffft  cominf^  out  oi  hio  own  coiurt,  upon 
the  ground  that  odierwise  tiie  viriit  of  \ 
to  chooee  their  own  eounselwonube  i 


as  to  whether  i 


KeUt 
Smith  V.  I^linghmm.    April  16^  &  May  3, 1847. 

COSTS. — COUNSEL. — SHORT-RAND  WRmCKS. 

On  the  taxaiUm  qf  coats  asbetmeen  party  amd 
party,  a  special  fee  to  comnsel;  a  fee  to  a 
secDnd  leading  counsel;  fees  for  more  than 
one  consultation  j  and  a  charge  for  short- 
hand writer's  mcfte^,  were  dieaUowed^ 
Semble,  NickeU  v,  Haslam,  overruled. 

Thvs  was  a  petition  that  it  might  be  refened 
to  the  taxing  master  to  review  his  certificate 
disallowing,  upon  taxation,  charges  for  the 
short-hand  writer's  nets*  of  the  argument  be- 
fore the  Master  of  the  Eollgr  and  of  his  judg- 
ment ;  a  special  fee  given  to  Sir  ntzroy  Kelly 
on  appeal  oefore  the  Lord  Chancellor;  a  ft« 
to  the  leading  ecniity  counsel  who  was  employed 
in  die  appeal  with  Sir  F.  Kell^;  and  the  fees 
for  two  out  of  three  consultalioos.  The  costs 
were  given  as  between  party  and  paity. 

Mr.  Wileoeks,  for  ^e  peCition>  cited  NickeU 
r.  Hashm,  9  Jur.  649 ;  90  Legal  Observer,  406  ; 
WksteUir.  LetUe,  14  Sim.  63;  JTormT.  Hunt, 
1  Ghitty,  544  ;  Malin  v.  Price,  1  FhilL  690. 
He  niBrtnd  also  to  the  120th  Oxder  of  May, 
1845,  as  indicative  of  an  intention  on  the  part 
of  the  eo«rt.to  enlarge*  mthar  than  restriet»  the 
nWb^  which  the  Master  shotdd  be  guided  ia 


irira,  ought  to  bo  MIowmL 

There  was  some  mieetiott  as  to 
Master  had  exernsed  n  discntMm  m 
mg  the  items  the  disallowance  of  which  vnm 
complained  of;  or  whether  he  Dad  pfoeesoMl 
upon  a  supposed  rale  of  the  eoart,  widmiui 
taking  into  constderatioa  the  cirenmiAancea  aC 
the  case ;  and  in  consequence  the  Master  of 
the  Rolls  deferred  his  judgment  unfS!  he  shooU 
have  ascertained  fron  the  Master  toe  gronan  ex 
his  decision.  It  appeared  that  the  Master  bad 
disaRowed  the  items,  because,  in  his>  op' 
the  chaiges  were  not  reasonabio  under  \ 
cumstaaces  of  the  case. 

Lord  Lmtffdale  affirmed  the  Maoler's  dn- 
dsion.  He  said,  that  aMhoagh  it  waa  wm-^ 
doubte^  the  right  of  every  party  to  eiafiiny 
what  counsel  he  pleased,  it  did  not  foUoar  that 
he  oa^t  to  be  sHowed  to  throw  npoii 
opposite  party  the  eztni  coels  thus  i 
All  counsel  were  not  equally  at  lihor^, 
those  whose  time  was  miMsh  oecnpied  kaa  € 
rules  for  their  own  praetioe ;  but  althon^  a 
party  who  was  entitled  to  his  costs  ought  ta  be 
dlowed  all  proper  expense  occurred  in  pn 
ing-  counsel,  he  thought  ^lere  shouM  be  a  1 
If  any  party  thought  fit  to  employ  coi 
who  courd  not  be  procured  without  greater 
pense  than  usual,  ne  ought  to  bear  this 
expense  himself.  This  dispeeed  of  ^»  first 
pomt.  In  respect  to  die  enort-haad  wriftn^ 
notes,  it  was  undonbtedRy  of  importance  ta 
have  a  correct  statement  of  what  took 


attowmg  eeats  iqMB 

Mr.  Riadersfey  ai 

support  of  the  Mast 


and.  Me.  Cooke  appeaiad  in 
[aster's  certificate. 


upon  the  hearing;  and  if,  fnm  tiie  contempo- 
raneous  sittings  of  the  courts,  it  was  doaotfiil 
whether  counsel  would  be  able  to  midce  and  ooan* 
plete  notes  of  the  whole  proceeding  themeelvva^ 
It  might  be  very  proper  to  employ  a-sbort-liaBd 
writer  to  take  notes ;  but  tiie  solicitor  shcmld 
arrange  witii  his  own  client  whether  sudi.  an 
expense  should  be  incurred ;  it  ought  not  in 
be  thrown  upon  the  opposite  party.  Then,  an 
to  the  employment  of  three  counsel,  it  waa  & 
great  convenience  to  have  the  counsel  who  bad. 
arffued  the  case  on  the  hearing  to  atgue  it  cm. 
rehearing;  but  faece  different  counsel,  batik 
leading  and  junioTj,  had  been  employed  ^  -ami 
the  employment  of  three  appeared  quite  unne- 
cessary: two  only  had  been  employed  at  tfae 
heariflff;  yet,  if  three  wen  needed  atai^  it 
woaM  bewfaen  thodiflELeidlies  ol  the  ease  amasi 
not  fully  known,  and  tiho  potato  to  bo  iaasaeaA 
on  upon  the  other  side  were  not  diseav«Bad. 
He  taought  the  Master  riaht  in  disaUowin^tbe 
fee  to  the  third  counsel.  Lastly,  as  to  the  con- 
sultations,  he  thought  one  om^  could  be  al- 
lowed. In  a  spedu^  case,  if  the  employment 
,of  counsel  not  tamiUar  witii  the  course  of  vro- 
\  ceedmg  at  the  court  was  lequiredt  more  ttmn 
one  euusintatiott  mii^rti  mdJBed  be  neceaaaayw 
DUk  me  preeea*  case  was  no*  oc  aan  naBssv^ 
andtfaeoe  couid  be*  Ino  leea  u&cuni^n^  le* 


►"■■"I**  lx#  JBM|^nf*  iflTMi^* 


aw 


all  the  amunenta  ui 

pnvioaB  Mmg.    The  petition  nnnt  be  die. 

msMu  wini  sotto* 

Vto>«|a«ff Iter  M  AiglRflt. 
IdHMmt  T.  iVtffiareM.    June  Sth,  1847* 

PSACTroS. — INFANT. —  GUABDIAN   AD 
UTSM. 

Under  tpeekd  dreum&tmcmt  the  eouri  wiU 
M  guwrdUm  ad  litem  to  am  u^amt 
fitkm   the  jmriedktim^  withoni 
bri^pmjf  hm  itUo  eemri,  or  bff  means  of  a 


A  MOViON  was  made  in  Una  ease  by  Mr. 
G.  Lb  Rueaen  for  Ifaa  appointment  of  a  gvardian 
ad  Utem  to  an  infant  residing  within- the  jmria- 
dklkm  of  the  coort  wi&oiit  the  production  of 
ihs  inbnt  in  cooit  or  the  isening  of  a  eommia^ 
aMB  pw  iuani  to  the  andent  pimctiee  of  the 
The  affidavit  in  anpport  of  the  motion 
I  that  the  infant  reaided  in  Worceelenihire, 
and  diat  it  would  be  very  azpenaive  and  rary 
inconTmient  to  woduce  him  in  court.  The 
cam  of  !>•«•/  v.  Vauee,  2  Y.  &  C.  (C.C.)  584, 
maa  mentionBd  to  the  oonrt>  in  which  a  simyar 
upplication  was  made  to  Vtce-ChaneeUor  Knight 
Baraee,  and  it  waa  theie  snggeated  that  the 
opinion  of  the  Lord  Chaneellor  should  be  taken, 
and  hm  lordriiip  made  the  order  on  the  prodnc- 
taon  of  an  affidavit  that  the  person  to  be  ap* 
pemted  gwvdian  was  a  proper  person  and  had 
no  intareat  adveiae  to  the  infiuit. 

ne  FMw^^:%ciiesar,  en  the  authority  of  diat 
>  the'OraePk* 


Vlce^nsnnllov  lln4|tt  Hiwe. 
3PNeiU  V.  WtlKams.    Jan.  22nd,  1847. 

PRAGTICn. — INJUNCTION. — COPYRIGHT. 

ne  csmrl,  on  afacs^ion  of  mpmetion  rektimg 
to  oofgrighty  before  the  legal  tiileiaeeiab' 
fWUipioegreai  weight  to  the  coass- 
qf  the  9Mf«KM,  whieh  of  the 
partiee  to  the  diepate  iemonUhelfto  a^er 
iy  an  erromeeme  or  Aosfy  jwdgment  thereon, 
mad  totkeeoneideratkn  tftkeverp  peeeibh, 
fTnoT  prehabtOj  ejfeei  which  am  tiyawcfiow 
may  have  to  the  dffeadem^s  pr^adUe  in  am 


Tata  was  a  motion  for  an  injunction  to  re- 
Btnin  Meaars.  Williams  &  Rust,  Mr.  E.  6. 
Himfaes^  and  Mr.  W.  J.  Hughee  from  selling 
or  eBmsmg  of  a  book  entitted  "  Comprehen- 
m?e  InUes  for  the  Caievdation  of  Earthwork 
aa  conneeted  widh  Railways,  Gfeuials,  Docks, 
Dmboms,  kc^**  and  to  restrain  them  from 
prluliug^  pidilishing,  scffing,  or  disposing  of 
any  fH&r  oook,  publication,  or  work,  contain- 
idEg  my  ealeuUttaona,  antfaanetical  results,  or 
ngnna  copied  or  taken  from  the  work  of  Sn* 
JMm  M'NeBl,  the  phintiff,  entitled  <<Tibles 
for  Galculatms  ^  Cubic  Qnantity  of  Earth- 
work in  the  untlinga  and  Embankments  of 


all  Att  evicfencetOumk,  Ridhrays  and  TbmpHce  Roads."    The 

[y  in  a  case  where  phunttff,  for  the  purpose  of  showing  that  the 

were  known  from  tiie  defendaats  had  used  Ins  work  in  a  practical 
manner,  relied  upon  die  fact  that  seven  errora 
wiiich  appeared  in  his  work  had  found  their 
way  into  that  of  the  defendants,  and  in  his  affi- 
davit stated,  that  the  plan  pm'sued  by  him  in 
making  his  calculations  was  an  adaptation  of 
cideoJations  from  earthworks  of  the  prismoidal 
fonnula,  such  formula  being  a  mode  discovered 
and  suggested  by  Dr.  Hutton  for  ascertaining 
the  cu&cal  contents  of  bodies  of  a  prismoidu 
figure,  and  that  such  calculations  had  been 
used  by  the  plaintiff  in  his  business  before  he 
published  his  work. 

The  defendants  in  their  affidavits  swore  that 
the  occurrence  of  the  seven  errors  in  both  books 
was  the  result  of  an  accident,  and  that  the  cal- 
culations in  the  defendant's  book  had  been  ac- 
tually made  by  the  author,  and  not  copied  from 
the  plaintiff's  work,  and  that  seventy  errora 
appeared  in  the  defendant's  book  which  did 
not  exist  in  the  plaintiff's. 

Rcemi  and  Aenehaw  for  the  plaintiff  cited 
Mattheweon  v.  Stochdak,  12  Yes.  270;  and 
Wilkina  v.  Aihin,  17  Yea.  423. 

Teed  and  Nevmeon,  for  the  deiendants,  cited 
and  observed  on  SpotOewoode  v.  €lark,^  before 
the  present  Lord  Chancdlor,  and  in  answer  to 
a  qipestion  from  the  court,  consented  that  in 
case  it  ahould  be  established  that  there  had 
been  an  invaaion  of  the  plaintiff's  copyright, 
damaffea  should  be  aacertained  in  this- court, 
and  that  the  defendants  would  facilitate  legal 
praceediags. 

Hie  Honour  said :— Of  late  yeaca  the  tendency 
or  inclination  of  the  Court  of  Chancery  has,  I 
think,  been,  and  properly  been,  rather  to  restrict 
and  to  diminish,  than  to  extend  or  increase, 
the  class  or  number  of  cases  in  which  it  inter- 
feres by  injunction  in  cases  of  contested  ayy*t 
right  liefore  the  establishment  of  the  legal  title. 
The  court  has,  of  late  years  especiallv,  given 
great  weight  to  the  coniaidemtion  of  the  ques- 
tion, whicn  of  the  two  parties  to  the  dispute  is 
more  likely  to  suffer  by  an  erroneous  or  has^ 
judgment  of  an  intenocutory  nature  against 
them ;  and  to  the  consideration  also  of  the  very 
poasible,  if  not  probable,  effect  which  an  m^ 
junction  may  have  to  the  defendant's  pre^udioo 
m  an  action.  I  agree  that  there  ought  to  be 
none.  I  have  in  this  case  to  weigh,  on  the  one 
hand,  the  suspicious  nature  of  the  defendant's 
ease — ^for  suspicious  I  confess,  upon  the  present 
materials,  it  appears  to  me  to  be—and  the  prob* 
able  mischief  from  not  interfering  at  present  in 
his  favour,  if  be  shall  ultimately  prove  to  b« 
right;  and,  on  the  other  hand,  the  possibility, — 
il^  rational  possibility,-'for  I  am  unable  to 
bring  myself  to  deny  the  rational  possibility> — 
that  the  plaintiff  ma]^  be  right,  I  nave  also  ta 
consider  the  mischief  ^eaenJly  that  may  he 
done  by  interfering  in  this  stage  of  the  caase,, 
if  the  defendants  shall  ultimately  appear  to  hei 
right,  induding  particuUrly  the  possible  preja^ 
dice  which  may  oe  created  against  them  m  aa 
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action  bv  the  existence  of  an  injanctioii.  Upcm 
the  whole»  I  think  the  ends  of  jnetice  in  tins 
case  will  be  better  aaewered  by  abstaining  from 
granting  the  injnnetion  at  present;  the  (&fend- 
ants  continuing  to  keep  the  account  which  they 
have  already  luidertaken  to  contmue,  and  giv- 
ing that  undertaking  which  the  defendant's 
counsel  have  consented  to  give,  with  respect  to 
damages,  in  case  the  infrinffement  is  proved, 
and  the  plaintiff's  title  is  established ;  and  &cili- 
tating  proceedings  at  law  in  an^r  reasonable  way 
the  plaintiff  in  equity  may  require.  The  motion 
may  sUnd  over,  with  leave  to  the  plaintiff  to 
bring  such  action  as  he  may  be  aavised.  the 
action  to  be  brought  only  against  the  defend- 
ants  Messrs.  Williams  and  Rust,  the  book- 
sellers. 

Queen's  IBenrt. 

(Before  the  Four  Judges.) 

Munden  v.  The  Duke  of  Brunswick.     Trinity 

Term,  1847. 

PI<BADING. — LIABILITY     OF    A    80VKRBI0N 
PRINCE  RBBIDBirr  IN  THIS   COUNTRY, 

7b  an  action  ofddft  on  an  annuity  bond  exe- 
cuted by  the  defendant  when  he  was  rei^fmng 
Buke  of  Brunswick,  but  who  was  resident 
in  this  country  at  the  time  the  action  was 
commenced,  a  plea  merely  alleging  that  the 
dtfendant  was  a  sovereign  prince  at  the 
time  the  deed  was  executed  was  held  no  an- 
swer to  the  action,  the  plea  not  showing  that 
the  dtfendant  was  a  sovereign  prince  at  the 
time  the   action   was    brought  and  plea 
pleaded,  nor  that  the-deed  was  executea  in 
respect  of  a  subfect-matter  which  when 
made  ctmld  not  be  enforced  by  law  in  the 
country  in  which  it  was  made. 
This  was  an  action  to  recover  the  arrears  of 
an  annuity  ffranted  by  the  defendant  to  the 
plaintiff.     The  defendant  pleaded    that   this 
court  ought  not  to  take  cognizance  of  the 
action,  because  at  the  time  of  granting  the  an. 
nuity  the  defendant  was  the  reigning  Duke  of 
Brunswick  and  Luneburg,  and  that  the  defend- 
ant was  and  is  fully  entitled  to  the  rights  and 
prerogatives  of  reigning  duke.    The  plaintiff 
replied,  that  the  debt  was  contracted  by  the  de- 
fendant in  his  private  capacity,  and  not  in  any 
matter  appertaining  to  the  kingdom  of  Bruns- 
wick, ana  that  the  defendant  is  resident  in  this 
country,  and  is  living  under  the  protection  of 
the  laws  of  this  country,  not  as  a  soverign 
prince,  but  as  a  private  person.    To  this  repli- 
cation there  was  a  demurrer  on  the  •  groimd 
that  it  was  an  informal  and  improper  traverse 
of  the  allegations  in  the  plea. 

Mr.  Lush  in  support  of  the  demurrer.  A 
crown  prince  is  prtivkr /kcie  exempt  from  the 
jurisdiction  of  the  courts  of  this  country,  and, 
dthough  resident  in  this  country,  yet:he  is  not 
liable  on  a  deed  executed  by  him  in  his  own 
dominions  in  his  private  capacity^  and  not  con- 
nected with  the  government  of  his  own  country. 
Whatever  immunities  the  defendant  would 
nave  been  entitied  to  in  his  own  country,  he 
will  still  be  entitiied  to  in  i^pect  of  a  deed 


executed  then.  Mskm  ▼•  The  Duke  de  FUs- 
James  ;•  7^  J>aiite  of  Brunswick  v.  Tie  Kmg^ 
Hmuwer,^ 

Mr.  Bovill  contrL  These  pleadings  are 
framed  in  conformity  with  the  juogment  of  die 
Master  of  the  Rolls  b  Tie  Duke  qfBrwuwitk 
V.  The  King  of  Hammer.  A  sovereign  prince 
on  a  ^sit  to  this  country  would  not  be  mbk, 
because  he  owes  no  alliance  to  thi^  countiy, 
but  if  he  is  resident  ana  becomes  domicQed  m 
this  country,  he  then  renders  himself  liable  to 
the  laws  the  same  as  an v  of  the  subjects.  Hie 
plea  is  defective  and  intormal  for  not  statiiy 
that  the  defendant  was  a  sovereign  prince  wbea 
the  action  was  commenced,  and  for  notslkgiog 
that  he  made  the  contract  in  the  chanflker  of  a 
sovereign  prince,  so  that  he  would  nokhnre 
been  liable  upon  it  according  to  the  kwi  of 
Brunswick. 

Mr.  Lush  in  reply.  The  plea  alkm  that 
the  defendant  was  a  sovereign  prince  vmen  tbe 
contract  was  entered  into,  and  that  he  was  ea- 
titled  to  certain  rights  and  privileges,  and  tiie 
presumption  is,  unless  the  contrary  is  shdwn, 
that  the  same  state  of  things  continued. 

C^.  adc.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  jo^ff- 
ment  of  the  coiirt.<^  The  court  has  no  doobt 
that  the  plea  is  bad.  It  does  not  state  that  the 
defendant  was  a  soverngn  prince  at  the  time  of 
the  commencement  of  the  action  and  pks 
pleaded.  The  plea  states  that  the  defendant 
was  at  the  time  of  entering  into  this  contract  a 
sovereign  prince,  and  that  the  contract  was 
made  within  the  territory  in  which  be  eierdsed 
the  powers  of  a  soverign  prince.  But  b«ng  a 
sovereign  at  the  time  of  making  the  contract  is 
in  itself  an  immaterial  circumstance.  That  the 
defendant  poasessed  that  character  may  have 
been  a  matter  of  opinion.  He  might  have  been 
a  usurper  and  have  been  since  properly  de- 
posed. If  the  contract  had  been  made  by  a  i2e 
facto  sovereign  prince  as  a  matter  of  state,  and 
if,  being  so  made,  it  could  not  be  enforced  by 
law  in  tne  country  in  which  it  was  made,  thoee 
facts  might  have  furnished  a  defence  to  the 
action,  but  it  cannot  be  a  good  plea  to  aUege 
merely  that  at  the  time  of  making  the  contract 
the  dmndant  was  a  sovereign  prince.  For  a 
sovereign  prince  may  contract  personal  obliga- 
tions. Whether  they  could  be  enforced  by  law 
in  his  own  country  we  do  not  know,  and  we 
receive  no  information  on  that  subject  from  the 
plea.  We  cannot  presume  that  it  may  or  may 
not  be  enforced.  We  cannot  make  a  presnnw- 
tion  either  way.  Nor  do  we  know  from  toe 
plea  whether  tne  contract  here  was  a  matter  of 
state,  or  a  purely  personal  matter.  The  plea 
does  not  tell  us  anything,  except  that  at  the 
time  of  making  the  contract  the  defendant  waa 
the  sovevei^  prince  of  the  place  where  it  waa 
made.  This  alone  is  not  enough  to  ccmstitnte 
an  answer  to  the  action,  and  the  judgment  of 
the  court  must  therefore  be  given  for  the 
plaintiff. 

Judgment  for  the  i^aintiff. 

*  1  Bos.  &  Pia.  138.        ^6  Beavaii,  1. 
-* -The  caae  waa.argued  in  Easter  Term. 
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Clark  T.  NewMtm  and  another,    Trinitf  Temiy 
25th  Jwie,  1847* 

SAILWAT    SCRIP.— POSOSRT.-^MIIIDK- 
MBANOR. 

Bmlmaif  terip is  not  "an  acqmttanee  or  re- 
eeiptformoneff"  or  *'an  ocpotmiMe  re* 
CMtfor  numey"  vntim  the  meamm^  of  I 
W^4,  c.  66,  *.  10;  thertfore  a  forgirff  of 
raUway  scrip  it  Hot  afehn^f,  but  a  mMt* 
meoKor  onhf,  • 

Tbib  was  an  action  of  traapaas  for  lalae  im- 
prisonment The  defendant  pleaded,  first,  not 
guilty;  secondly,  a  special  plea  of  objection; 
3iat  the  phdntiff  was  sospected  of  uttering 
foised  "  accountable  recopts  for  money/' 

At  the  trial  before  the  Chief  Baron  at  Gnild- 
halL  it  appeared,  that  the  defendant  was  given 
into  cnstody  by  the  defendants,  and  taken  be- 
fore the  Lord  Mayor  on  a  charge  of  uttering 
for|^  railway  scrip.  On  the  part  of  the 
plamtiirit  was  objected,  that  the  plea  was  not 
proved,  inasmueh as  *' railway  scrip''  was  not 
an  "aecoontable  receipt  for  money,"  within 
themeaninfipofthelWill.  4,  c.66,s.  10.  The 
defendant's  counsel  therefore  appUed  to -amend 
the  plea,  by  snbstitnting  for  the  words  "  ac- 
comitable  receipt,^'  the  words  ''  acquittance  or 
receipt  for  money."  The  learned  judge  having 
made  the  amendment,  the  jury  found  a  verdict 
for  the  pluntiff  on  the  plea  m  not  guilty,  and 
ibr  the  defendant  on  the  plea  of  justification, 
and  assessed  contingent  damages. 

A  nike  win  having  beeil  obtained  for  a  new 
trial,  or  for  judgment  non  obstante  veredicto  on 
the  second  plea, 

Wiatson  and  Oreenwood  showed  cause.  The 
(question  is,  whether  the  forgery  of  railway  scrip 
is  a  felony  or  a  misdemeanor.  That  will  de- 
pend upon  whether  railway  scrip  is  within  the 
1  Win  4,  c.  66,  s.  10,  which  declares,  that  it 
shall  be  a  felony  to  forge  or  utter,  knowin|f  to 
be'foiged,  '*anjf  acquittanee  or  receipt,  either 
for  money  or  goods  or  any  accountable  recent 
other  for  money  or  yoods,  or  for  any  note,  bill, 
or  othsr  seemrity  for  payment  of  money**  Ad- 
mitting the  plea  to  be  incorrect  as  it  stood,  the 
amendment  has  brought  the  facts  within  the 
statute,  since  railway  scrip  is  clearly  **  an  ac- 
quittance or  receipt  for  money.  Any  acknow- 
ledgment in  the  course  of  business,  either  by  a 


secretary  or  derk  that  money  has  been  paid, 
whether  paid  to  tbem  or  a  banker,  is  a  receipt 
within  the  meaning  of  this  statute*  It  is  dif* 
ferent  from  the  Stamp  Aet»  the  worda  of  which 
are,  "a  receipt  or  discharge  given  for  or  upon 
the  payment  of  monev."  That  necessarily  un- 
plies  a  receipt  by  toe  person  to  whom  the 
money  is  paio.  Tners  are  two  classes  of  re« 
ceipts,  the  one  fonnidly  stating  that  money  has 
passed  in  discharge  of  a  debt,  the  other  beutf  a 
mere  accountable  receipt*  The  statement  that 
money  has  been  paid  is  an  acquittance  or  re- 
ceipt within  the  1  W.  4,  c.  66.  Beg.  r  Price,  . 
6C.&P.634;  Reg.y.Vandman,^M.&Roh. 
147 ;  Thonwson  v.  Ashley,  6  B.  &  C.  541. 

Sir  F.  Thesiger,  in  support  of  the  rule,  was 
stopped  by  the  court. 

Pollock,  C.  B.  Bailway  scrip  is  not ''  an  ac* 
quittance  receipt  or  accountable  receipt  for 
money."  It  is  no  more  than  an  acknowledff- 
ment  that  the  bearer  is  entitled  to  shares,  hs 
having  paid  some  money. 

Alderson,  B.  It  is  nothing  more  than  a  cer- 
tificate that  somebody  has  done  •  something 
which  at  some  time  will  entitle  the  holder  to 
shares.  In  the  statute  the  word  *'  acquittance" 
is  found  in  connection  with  the  wdrd  '^  re- 
ceipt;" that  means  a  receipt  which  acquits. 

Rfflfe,  B.,  concurred. 

There  being  also  an  objection. as  to  the  di- 
rection of  the  learned  judge,  the  court  made 
the  rule  absolute  for  a  new  trial. 


LEGAL  OBITUARY. 

June  10,  1847.— Thomas  Bentley  Phillips, 
Esq.,  of  Beverley,  Solicitor. 

June  11.  — Richard  Button,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law,  aged  38* 
Called  to  the  Bar  31st  Nov.,  1834. 

June  12. — John  Perry,  Esq.,  of  Gray's  Inn^ 
Barrister-at-Law,  and  one  ol  the  benchen  of 
that  society,  aged  75.  Called  to  the  Bar  13th 
June,  1804. 

June  14.— James  Borton,  Eso.,  of  Bury  St 
Edmunds,  Solicitor,  aged  76.  He  was  35  yean 
Clerk  of  the  Peace  for  the  County  of  Suffolk. 

June  21,— David  Leahy,  Esq.,  of  Gray's  Inn, 
Barrister-at-Law,  and  Judge  of  the  County 
Courts  of  Lambeth  and  Greenwich.  Called  to 
the  Bar  29th  Jan.  1831. 


9r<h8  €tiuntCl  fifffftdM. 


Thb  Judical  Committee  of  the  Privy  Council  will  meet  for  the  dispatch  of  business  on  the 

the  following  days,  viz .— - 


Monday  . 
ToMday  • 
Wcdaesday 
Tburtday 
Wday.  .^ 
.Sstufdsy  • 
Xbaday    . 


June  31, 1847. 
.     .    ^4      „ 


-■  -  « — i" 


Toesdiy  . 
Wediwsdsy 
Tkutsdsy 
Friday     . 


•  .  29 
.  .  SO 
,  Joly  1 


■     ■'         By  order  of  the  Lord  PassiDBiiT* 
CcunfAi  OJie€,  WhitehaU,  Jum  10,  1847.     . 
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Andy  for  lieariiig  befon  tiid  Judicial  Committwn  of  the  Privy  CSoimeiL 

8«uenou  a*  Psociou. 
▲prju.LAim.         siapoxiniiii 

.  Suttoa  feBnw  •  Detbonragh     and 


AnPBLLAim.  mSBPOKDEirrS.  -VrREJICV  8BT  DOWN. 

TUBratton  Em    «  Furrook-oon-Niasa  Bengal,  Jan.  4, 1847  . 


Hnssumat  Gholab  Collector  of   Be- 

Koomrur .     •    .     nares    ....  Bengal,  Jan.  30,  1B4T    .    .  R.  Clarke 
Rany  PndmaraCi  .  Baboo  Dda  Singh  Bengal,  February  16, 184r  .  fiaaaa    •    • 

Panael     .    .    •    .Bate Coart  of  Arcbaa  BfarohSO,  ^^^^^ 

1047 Roftary  . 

Baa  Muni  Dtbiah .  FcBwn  Kiahan  Doss  Bengal^  April  13, 1847  .     .  R.  Clarke 
Eany  Srimutf  Di- 

bkb     ....  Bany  Khoond  Suta  Bengal,  April  13, 1847 
Kepreaentatiraa  of 


Yoangfptbd. 

.  Lawforda. 
.BaMa. 
Jansar.Djka  and 


ieprei 
the 


Count    de  Commiasioners  of 


Wall 
Bainbridge  .    . 
Pbiliipa  (Annie) 

Sbaraby   .    .    . 

Vyphins  .     .     . 

Logan      •    .    • 

FUnt Walker 

Micbell    .    .     .    .Tbomaa 

Bank  of  A  astral* 

asia      .    .    . 
Cameron  •    •    • 


id  An-  Sotaaitan  tDTitii 
,    ,    •     aopf« 

.     «     .POINMI. 


French  Claims  •  April  30, 1847 

.Bainbridge.     .     .  Bombay.  April  !{3, 1847      .Cberriil 
.  Phillips  (Resell)  .  Court  of  Arebaa,  April,  S3 

1847 ToUar.    .    .     .Toker. 

.  Hibbert  ....  High  Court  of  Admiralty,  ».^.^.  Deacon,  (ihip  D. 

May  6, 1847    .      .     .    .  "«»«7  •    •     •     of  Mancbsstir. 
.Dyett BritisbGniana,Mayl8,1847  Whitaker.    •    .  Gragoty  &  FuDep 


.  Lemeaurier^.    .    .  Canada,  May  19,  1847 

.    .  Near  Sooth  Wale.,  May  tS,H«t^^ 


1847 
.Pren>gatiTeConrt.]MayS9,  jj^j^- 
1847 


Olirenon  ft  Co.  Simpson  ft  Cobb. 
.Walton. 


Breillat 


New  South  Wales,  May  «5,  -.^^ 
•      1847  ^^™»'- 


Green 
Store  . 


fllade,  Wadsna  It 

CrioUtt. 
(fiaparts      wn^ 
*     kat) 

Bvtta BritishGnUna,May2t,l847 Jones  &  Triado^ 

(expartsmpged- 
ent.) 

Ryan High  Court  of  Admiralty,  ^.  .  Pockle   (ship  Sa- 

Mayt5, 1847      .      .       ,»»"••     •    •    "     ringspstsa.) 
Barnes     ....  Court  of  Arches,  Maj  28, 

1847  •        .Tabba  .    .    .    .Tellar. 


PATENT  CASES, 


Pattinaon*s  Patent  Extension,  (Desilreriaatioa  of  Lead),  to  bo  heard  on  the  flat  June,  at  10  a.  v. 
Smith  and  RoberUon'a  Patent  Bxtenaiou,  (Spinning  Machinery),  to  be  heard  after  the  precedia^eiis. 


CHANCERY  CAUSE  LISTS, 
ftarlr  Cianrelloc. 

App§aUnft0r  TrmUy  T^rm,  1847. 

AT  I.IWCOLH'a  INN. 


(MasUrsAc  War.) 
S.  O.G.    Attorney-Gen.  \  dena,  &e.  of  the  V  appeal 

(  City  of  Bristol    ) 
S.  0,   Black  Chaytor        do. 

5.  O.   Johoson  Reynolds  fur.  dirs.  by  ord. 

S,  O.   Watts  Hyde  appeal 

5.  0.  Caton  Rideout  do. 

Dale  Hamilton  3  appeals  pt.  hd, 

Blair  Bromley         appeal 

Erersfield  Troup  do. 

Robinson  Wall  do. 

Butlin  Masters  do. 


Weatwood 

{Dunning 
Ditto 
{Smith 
Winstanley 


Slater 

4«ao8w 
Hards 
Ditto 


1    do. 
}        do. 


Scawin 

{Hodgkinson 
Ditto 
GHaaooU 
Okill 
JWUliMna 
t  Ditto 

{Dawaon 
Ditto 

!Attomey-Gen« 
Ditto 
Ditto 
Wood 

Attomey.Gen. 
Wright 
Lawrence 
HoUingworth 
Wynn 
4  CrochaU 
I  Ditto 
Fuller 
JLaaeaatar 
\  Ditto 
White 


} 


appatl. 


do. 
do. 

do. 
do. 


do. 


Watson 

Barrow 

Jackson 

Lang 

Whittaker 

Powell    I 

Daria     | 

Pav«r     \ 

Ditto      { 

Pearaon) 

Steward  V 

Hill         ) 

Rowcliffe,  t  ap 

Gibbs    appeaj 

Lilley       do. 

Bowie,  fur.  dirs.  byowar. 

Grusselly  appeal 

otyan  do. 

Crockett!    . 

Carter     /  ^• 

Willis,  rahg. 

M^y  i  •PP-' 
Bnggs  do* 


CTnawif  Cmm  Imii 
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Causes  after  Vrimiy  Tsrm,  1847. 

PLEAS,    DBMUSBKES.     CAV8U,    AXO     rURTSUl    Di- 
ll BCTloitS. 

Trulock  V.  Robey,  dem.  pt.  htl. 
KniU  V.  Chadwick,  dem, 
Boyd  V.  Boyd,  exont. 
Evus  9.  Roper,  ditto. 

Grant  V.  Hatdnneoiiy  fbr.  din.  end  coets. 
Smith  9.  Bury  and  Ipewieb  Railway  Oonpaay. 
5.  O.  G.  Waatell  o.  Leslie,  8  masses,  evons.  and 
fur.  di«. 

£WII9  T*  UrOwie* 

Fttssell  V.  Hooper,  for.  dirs.  and  costs. 
%  Cooke  e.  CiiehnoBdeley    I 
\  Ditto  V.  Moore  f 

Satton  V.  CI i fiord,  fur.  dirs.  and  costs. 

Hackett  v.  Clifton  ditto. 

(  Attorney-General  v.  Graing^er  1 

t  GoTernoraof  Christ's  Hospital  V  by  order. 
(      o.  Grainger  ) 

S.O.  Webb  e.  Webb. 

Bym  V.  HsTy  fnr.diis.  end  eo^s. 

Herring  e.  Hay. 
{  Hiles  e.  Moore  1 

i  Seaso  «.  Gleadow       V 
(  Same  a.  Moore  ) 

Gaqpenter  «.  Bolt,  axons. 

Edwards  e.  Priestly,  fur.  din.  and  costs.  ] 

Steward  'V.  rvrbes. 

Tinelay  *.  Genese. 

Bourne  «.  Dofaor,  for.  dins.  &  cosU  and  peta. 

Payater  v.  Kingdon,  S  causes. 

Robinsen  v.  -Sasitb,  fur.  dirs.  sad  •oosU. 

Waller  v.  Westeott,        ditto. 

Cochran  v.  Fearpo,  «xoas. 

Aaniag  v.  Hwlay,  Air.  dirs.  sad  costs. 

Rippin  V.  Dolfluo,  ditto. 

Rand  V.  M'Mabon,  exons.  and  fur.  dirs. 

Hewlett «.  WslKagton,  fur.  dirs.  and  costs. 

Major  e.  Major,  t  csnees. 

Band  «.  M^Maboo,  exons. 

Chambers  p.  Waters,  exons. 

iHiekaeo  «.  Maiawasiag.    ) 
Same  «•  Smitb  | 

thih  /aaf, Taylor  e.  WeMey,  fur.  dirs.  and  costs, 

Wade  V.  Smith,  fur.  dirs.  snd  costs. 

Cbamhre  r.  Siggers. 

Nalder  o.  Hawkins,  for.  dirs.  and  cosU. 

Haygard  v.  Anderton.  ditto. 

Pogh  V.  King. 

Major  V.  Major. 

Doaaran  v.  Cax« 

Paxton  V.  Humble,  fUr.  dirs.  and  costs. 

Carter  v.  Bamsrd. 

Marks  v.  Solomons. 

Strotherv.  Dutton,  exons. 

Slert,  Rawlins  «.  RawHns. 

Chambers  «.  Artie,  exons. 

HopUaeoa  e.  Meiaxa.  * 

Oarliag  a.  IIebefft« 

Maira.  HsalMaist. 

Walsh  a.  TrersaioB. 

Gallier  a.  Cooke. 

Flint  a.  Warren,  fur.  dirs.  snd  costo. 

Doughty  e.  Seltwell         dittOp 

Sftert,  Bartholomewv.  BsrCholomew. 

^k0ri^  Ainsworth  «•  Taylor. 

Cntimy  «.  Crodey,  far.  din«  and  oosU. 


Short,  Brydges  v.  Holmes. 

Jsrris  v.  Wardale. 

Parkin  v.  Balgrov^  fuc  dtrs,  sad  oasts. 

James  v.  Wright  ditto. 

Sewell  e.  Murray,  othsnrise  Qsfks,  4 

Lysuce  V.  Marryat. 


¥ituetm$sUu  1la<t|t  Start. 

CAUSIS,  PURTHES  DiaRnONSy  Am  szcxmoMS. 

Rsren  a.  Kirl,  exons. 

Skey  9.  Gsrlike,  dem. 

M'uAai,,  Dodsworth  v.  Lord  Kinnsrd,  9  causes. 

Ditto,  Smith  v.  Smith,  S  causes. 

6'.  0.  Bonsfield  v.  Mould,  t  causes  pt«hd. 

f  Bsrker  o.  Birch, 
June  34  •{  Same  v.  Same, 

(Wills  9.  Same. 

June 


] 


^j.  J  Bishop  a.  Chappal,  for.  dirs.  and  costs; 

'^\  Ditto  v.ditto^  cause. 
Grant  v.  Hutchinson 
Diehenaen  a.  Cellback. 
Schofield  V,  Calmac. 
June  I9y  Gillan  v,  Morrison. 
June  19,  Massey  v.  Duncan. 
Edinburgh  Life  Insurance  Company  v,  Jones. 
Coagrere  a.  Harrison. 
Howells  0.  WUliams. 
«^ttn«  29,  Spsrkman  v.  Heming, 
Jim*  ira,  Reynolds  v.  Whelan. 
Juitf  1,  Shand  e.  Skaml. 
Jmm  S(K  Canliffe  v.  Lawrence. 
Jmkf  1,  Goodricke  v.  Ward. 
Ju^  t,  Beaumont  a.  Henneti. 
July  5,  Blair  a.  Onaond. 
Ditto  Clark  a.  Cook. 
DUto  Smith  a.  Short. 
Jnty  IS,  Perrott  a.  Novalii. 
July  8,  Boll  a.  Falkner. 
Jttae  ti,  Penrice  a.  Paariea. 
July  18,  Goodrioke  a.  Moore. 
Short,  Hall  a.  Gee. 
Ja/y  14,  Smith  a.  ' 


Jaae  91,  Wroaghton  a.  Colquhosn,  fur.  dirs.  snd 
petn. 
Jti7y  15,  Sewell  a.  Wslker. 
Jiana  91,  Harrison  a.  ficaaaUAxr.  dirs.  snd  noafts* 
Short,  Gilhard  a.  Pike. 
Jtthf  16,  Arnold  a.  Barlow. 
<S%er(,  Fermby  a.  Ferraby. 
Jaly  16,  Weaaera*  Grant. 
Brawater  a.  'ilMrpe,  9  ceases. 
Nokes  a.  Eari  of  Kilmorey. 
Parker  a.  ConsUble,  3  caoses. 
Ditto  Sturgis. 
Makepeace  a.  Jury. 

yiu^tamttllm  WltiT«tt. 

CAUSES,  rURTHER  DISBCXIOHS,  AND  SXCBPTIONS. 

JIf lefts,  r.,  Maaaias  a.  Daasages. 

Miohi,  T.,  Attorney-General  i».  Ward. 

June  30,  Phillipson  a.  Gatty. 
To  fix  i  Moor  a.  Vardon,      ) 
a  iJay  f  Ditto  a.  Lachlan.      ( 

Say  V.  Creed. 

Shorty  Dowle  o«  Lncy,  fur.  dim.  and  costs. 

Walker  a.  Holloway.' 
^^^   CCnaikaa.lialsllla.    ) 
^•^•^- jDittoe-Riekaida.     J 

Juiis  19,  Rochfoct  a.  Lambert,  Air.  dirs.  and  pe« 
tition,  pt.  hd. 

jMfM  30,  Gst^  a.  PhilUpson. 
€  Belsham  v.  Percird     > 
I  (  Ditto  a.  Harrison.        j 


ace 


Chancery  Cmut  IMs.^^Cktmit  pf  the  Mtfftf.'^ParUameatmrif  Fnoeeikugg, 


nir*  din*  uid 
oocta* 


Arnold  «•  Sturgii. 
Jacob  V.  Short,  3  csaaet. 
JwttM  19,  Major  v.  Ward,  exont , 
Jful^  1,  RobiiifOii  e.  Robinion. 
July  7,  Hoghei  v.  Williaiiis. 

JhIjt  S.  Matthews  «.  Gbidbeaiftr. 

/ui^  6,  Halstead  v.  Slater. 

De  Vieme  e.  De  Viame,  fur.  dira.  askd  coata. 
I  Hickea V.  Wilaoo,      I; 
I  Ditto  9.  Hine.  ( 

Fagge  V.  Fagge, 

IMorriaon  v.  lloppe    1 
Ditto  V.  King  J 

Rimell  v.  Wbeadej. 
Parry  v.  Howell. 


Bateonan  «.  WOks. 

Kineaid  e.  Nonn. 

Beech  v.  Ford. 

SfMNwjr  e*  Andrew* 

Lewtav.  Daaaer.  * 

Hunt  e.  Peacock. 

Darnell  v.Swifit. 

Ward  V.  Price. 

Halford  v.  Stone. 

Sheffield  v.  Van  Droop. 

Thomaa  v.  Reynolda,  fur.  dira.  and  coeta. 

Attornej-Gen.  v.  Northoote    ditto. 

Hicka  9.  Hine,  2  cauaes. 

Green  v.  Brigga. 

Wood  V.  Machee. 

Sfutrt,  Dew  v.  Bernard,  fur.  dira.  and 

Attorney-Gen.  v.  Storey. 


CIRCUITS    OF    THE    JUDGES. 
(7^  Mr.  Barm  Piatt  wiU  remam  in  Tnm.) 


BUMMBB 

CIRCniT& 

1847. 

MlDl^MD. 

WasTUM. 

NOBTHBRM. 

HOMK. 

MORVOLK. 

OxPOBBw 

NO&TH 

Waim. 

Sownn 
WAua. 

Days. 

Lord  Den. 
B.^Rolfe 

L.CJ.Wilde. 
J.  Williams. 

L.  C.  B. 
Pollodf. 
J.  Wight- 
man. 

B.  Parke 
J.Coltman 

aAlderson. 
J.Patteson. 

J.  Coleridge. 
J.Erie7 

Ji  Maale. 

J.  Cnis. 

weO. 

Wednesday  Jaly  7 
Thursday.    .    .    8 
FMday     ...    9 
leturciay  ...  10 
Mondiur   ...  19 
Tuesday  ...  13 
Wednesday  .    .  14 
Friday     ...  16 
Saturday ...  17 
Monday    .   :   .  10 
Wednesday  .    .  21 
Thursday     .    .99 
Batuiday ...  94 
Tuesday  ...  97 
Wednesday  .    .  98 
Thursday     .    .99 
Saturday  ...  81 
Monday  .    Aeg.  9 
Monday  ...    9 
Wedn^ey.    .    4 
Thursday     .    .    A 
Saturday.    .    .    7 
Wednesday.    .11 
Monday  ...  10 

Cardiff 

Hertford 

Abingdon 

Bockiughara 

York  «  City 

Oxtatd 

«•••■ 

Whichester. 

Chehnsfd. 

Caniiar> 

Cthen 

Heimfusd 

Bedford      ; 

Woroesier'* 

Newtown 

Lincohi  de 

Nottins^ 
TA  Tn 

Cambridge 

[drCityDolgeli 

Dorchester 

Lewes 

Stafford        ^Gamarvou 

Cw«sUfcT8 

Oardiean 

Exeter  &  Co. 

Norwich  & 
[City 

Maidstone 

.......... ..iBeaimMrii 

Derby' 

Durham 

Ipswich 

Le'lcest'deR 

Bodmbi 

H««fotd       [M^d  '"* 

i^«Mi^* 

Newcastle  de 
CTn. 
Carlisle 

Croydon 

Monmouth    jCheater 

Chflater 

Oakham 
Coventry 
Warwicic 

Brldgewstcr 

aio*sterA-C.t 

Uverpool 



Deviies 

Bristol 



i      ■ 

PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  LAW. 

Sofial  flMtllto.    Jane  21, 184r.| 

Poor  RemoTflil. 

Towns  Improvement  Clauses* 

Drainage  of  Lands.   [ 

fkount  at  ftorH. 

NBW  BILLS  IN   PBOeBBSS. 

London  City  SinaU  Debts.   For  2nd  reading. 
Juv'eniliB  Offenders.    For  3rd  reading. 
Highway  RaleiL     For  2nd  reading* 
CLu-gy  Offences,    In  Committee. 


Kottse  of  €oiRmoii0. 

NEW  BILLS  IN   PROORBSS. 

Encumbered  Estates  (Ireland).  Re-com- 
mitted. 

Highways  BiU.    In  Committee. 

Registration  of  Voters.    Re>committed. 

Paniamentary  Electors.    For  2nd  reac&if. 

Vexatious  ActioBs.    In  Comniittee. 

Insolvent  Debtors.    For  2nd  reading. 

Joint  Stock  Companies.    In  Committee. 

House  of  Commons  Taantioii  of  Costs.  For 
further  consideration  of  report. 

Poor  Laws  Administratioift.  For  3rd  raed* 
ing. 

Abolition  of  Mastership  in  Chaocerj.  For 
2nd  reading. 

Abolition  of  Public  Ofece  ip  Chaiiccrj. 
For  2nd  reading. 


DIGEST,    AND   JOURNAL   OF    JURISPRUDENCE. 


SATURDAY,  JULY  3,  1847. 


**  Quod  magis  ad  nos 
Peitinet,  et  nennre  malum  est,  agitamtu." 

HORAT. 


ALTERATIONS  IN  THE  JURIS- 
DICTION  IN  BANKRUPTCY  AND 
INSOLVENCY. 


Thk  bill  proceeding  through  parliainent, 
to  BbdMh  the  Court  of  Review  and  alter 
the  jurisdiction  in  bankruptcy  and  insol- 
veocy,  has  undergone  several  changes  of 
greater  or  less  importance  since  its  intro- 
duction to  the  House  of  Lords.  We  have 
now  before  us  a  copy  printed  by  order  of 
the  House  of  Commons  on  the  Sdth  of 
June,  aAer  the  bill  had  come  from  the 
House  of  Peers*  The  fourth  section  is 
altered  and  remodelled  in  Various  particu- 
lars* The  mistake  noticed  in  our  last  num* 
ber,  (antet  p*  1B7,)  of  transferring  the  juris- 
diction in  bankruptcy  in  cases  where  a  fiat 
issues  on  the  petition  of  the  trader,  under 
the  7  &8  Vict 


nishes  another  illustration  of  the  absence  of 
consideration,  and  want  of  practical  know* 
ledge,  evinced  by  those  who  have  unfortu* 
nately  had  sufficient  influence  to  induce  the 
legislature  to  adopt  so  many  ill-advised 
measures.  The  jurisdiction  of  the  Court 
of  Bankruptcy,  under  the  8  &  9  Vict.  c. 
1S27,  was  in  a  great  degree  superseded  by 
the  County  Courts  Act,  (9  &  10  Vict,  c 
95,)  which  in  effect  confined  it  to  cases  in 
which  judgment  may  still  be  obtained  in 
the  superior  courts,  for  a  sum  not  exceed* 
ing  20/.  In  those  cases,  under  the  present 
bill,  the  jurisdiction  is  divided  between  the 
Court  for  the  Relief  of  Insolvent  Debtors 
and  tlie  County  Courts,  in  the  same  manner 
as  the  jurisdiction  in  insolvency.  One  re* 
suit  produced  by  this  arrangement  is  some* 
what  anomalous.  The  judges  of  the  County 
Courts  are  entrusted  with  a  power — whicn 
the  judges  of  tlie  superior  courts  are  ex* 


c.  96,  s«  41,  has  been  cor- 
rected, by  confining  the  transfer  of  jurisdic- 1  pressly  deprived  of,— ^to  give  effect  to  the 
tion  to  so  much  of  the  recited  acts  as  re-  judgments  of  the  superior  courts  by  com* 
lates  to  **  matters  of  insolvency/'  On  the  I  mittaL  The  judges  of  the  superior  courts 
other  hand,  a  provision  has  been  introduced  |  may  be  called  upon  to  discharge  a  debtor 
into  this  section  transferring  the  jurisdic- 1  who  has  been  arrested  upon  a  judgment 
tion  and  authority  of  the  Commissioners  of  obtained  in  one  of  the  superior  courts  for 
the  Court  of  Bankruptcy  under  the  Small  I  a  debt  not  exceeding  20/.,  but  they  have 
D^Hs  Act,  (8  &  9  Vict.  c.  127,) jto  the  no  power  to  order  suchji  debtor  to  be  de 


Court  for  the  Relief  of 'Insolvent  Debtors 
and  the  judges  of  the  County  Courts  ;  and 
it  is  provided  that  the  provisional  assignee 
t^  the  Insolvent  Court,  and  the  Clerk  of  the 
County  Court,  shall  be  and  act  as  the 
official  assignee  of  the  estate  and  effects  of 
the  insolvent. 

The  transfer  of  jurisdiction  under  the 
Small  Debts  Act  seems  to  have  been  an 
afterthought,  and  tho  manner  in  which  iris 

V9L. 


tained  in  custody*  The  judges  of  the 
County  Courts,  however,  have  authority 
under  this  bill,  conjointly  with  the  8  &  9 
Vict.  c.  127,  to  commit  a  debtor,  against 
whom  judgment  has  been  signed  in  one  of 
the  superior  courts  for  a  debt  under  201^ 
for  any  period  not  exceeding  forty  days. 

An  ^asy  method  of  evading  the  penal 
consequences,  and  defeating  the  operation. 


of  the  8  &  9  Vict,  c^  127,  is,  we  presumey 
ight  to  be  tarried  out  in  this  bill  fur-  unintentionally  suggested  by  the  provisions 
Vol.  xxxiv.  No.  1,008.  *  x. 
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of  the  new  bill.  The  8  &  9  Vict.  c.  127, 
8.  1,  provides  that  the  creditor  may  obtain 
a  summons  from  any  Commissioner  of  the 
Court  of  Bankruptcy,  or  any  Court  for  the 
Recovery  of  <«^mU  Oebt«i  ^^wiAda  the 
jurisdiction  tf '«iiidbjpic^  MUf  iMB  re- 
side or  be."  *  The  bill  under  consideration, 
however^  provides«  that  the  defendant 
againtft  wtiom  j^  summons  issues  ''shall 
have  resided  for  six  calendar  months  next 
immediately  preceding  the  suing  out  of 
any  such  summons,"  within  the  district  of 
the  court  issuing  the  snmfnons.  Thec4au«e 
by  which  this  uncalled  for  alteratiou  is 
effected,  and  which  is  numbered  five  in 
the  printed  bill,  is  as  follows  :  — 

"  lliat  from  the  time  this  act  shall  commence 
and  take  effect,  the  Court  for  the  Relief  of  In- 
solvent Debtors  in  England,  and  the  commis- 
sioners thereof,  and  the  judffes  of  the  county       ^dl.    -j  j  i on.  *:r i  >      i      . 

courts  aforesaid,  shaU  hare  Jurisdiction  in  aft  ,  i^'^*^'*^^^??'/'?^™*^!^^ 
•matters  of  iwoWency  ami  deit  under  the  afo«^  '^^  ««»  ^"^  «?  «f  ^"^  /?" "uTfi^^rS 
^^A  o^  ;«  .»...».*  r^ii^»;«»  /^♦u-*  ;«  ♦«  •««  \  one  place  as  aforesaid,  then  the  jonsmction 
Z^^lT'^d'^Tl'^.:^^^^,^  aforesaid  in  nu,ttersofins.^o^  ^^^T^ 

either  in  the  court  for  relief  of  msolvent  debtors 


sioner  of  the  said  court  for  the  reBef  of  inaolr- 
ent  debtors  shall  henceforth,  singly,  be  and 
form  a  court  for  every  purpose  under  all  acts 
now  in  force  or  which  may  hereafter  be  m 
force  relating  tp  insolvent  debtors." 

-  lCtfii4dpaie«tood«  wMmatt  any  furtlier 
provision,  the  difficulty  suggested  as  to 
summonses  issued  against  judgment  debtors, 
under  tlie  8  &  9  Vkt.  c.  127,  would  exist 
with  respect  to  insolvent  debtors.  An  in- 
Bolvent  who  did  not  reside  in  one  place  for 
six  months  next  preceding  the  date  of  his 
petition,  would  not  have  b,  iocus  standi  as 
an  insolvent  petitioner  in  any  court.  This 
appears  to  have  been  foreseen,  and  is  at- 
tempted to  be  provided  for,  though  we  will 
not  take  upon  us  to  say  effectuaily»  as  re- 
gards insolvent  debtors,  by  the  7th  section, 
which  is  in  these  words : — 


4he  said  oourt  for  the  relief  of  insolvent  debtors, 
end  the  coramlasioners  thereof,  in  all  cases  in 
which  the  insolvent,  in  cases,  of  insolvency,  or 
the  defendant,  in  the  case  of  any  summons 
issued  under  the  aforesaid  act  for  the  better  se- 
curing the  pajrment  of  small  debts,  ^all  have 
resided  for  bw  calendar  months  next  immedi- 
ately preoeding.Uie  time  of  fllinf^  his  petition, 
or  of  tbe  suing  out  of  any  auch  aummons  afore- 
said within  the  counties  of  Middlesex  or  Hert- 
ford, or  within  such  parts  of  the  counties  of 
l^ent,  Surrey,  Sussex,  and  Bssex  as  do  not  ex- 
ceed the  distance  of  20  miles  from  the  General 
Post-office,  to  which  district  the  jurisdiction  of 
the  aaid  conrt  and  tbe  commissioners  thereof 
under  the  aforesaid  acta  is  hereby  restricted, 
and  the  judges  of  the  county  courts  aforesaid, 
in  all  cases  wherein  the  insolvent  or  defendant 
^all  have  resided  elsewhere,  and  shall  have  re- 
sided for  six  calendar  months  next  immediately 
preceding  the  time  of  filing  his  petition,  or  the 
suing  out  of  any«ummonsMritmn  the  district 
tifthe  judge  of  the  conrt  to  whiehsuch  insolvent 
flhail  prefer  bis  petition,  or  to  which  any  plain- 
'tiff  may  apply  for  any  snnnnona  as  afooeeaid, 
and  that  every  commiseioner  of  the  court  for 
the  relief  of  insolvent  debtors,  and  every  judge 
of  the  county  courts  aforesaid,  shall,  from  and 
after  the  time  this  act  shall  commence  and  take 
^effect,  hsn'e  and  exercise,  in  the  prosecution  of 
«uch  petitions  and  summonses  filed  and  issned 
in  tnch  eouns  respectiinely,  the  like  -power  and 
«ulhori^  in  all  reelects  under  the  aforesaid 
«cta  as  the  c^nuniB^ionere  of.  her  Majesty's 
Court  of  Bankruptcy  and  district  courts  of 
^bankruptcy  have  heretofore  had  and  exercised, 
'on  (he  presentation  of  petitions  of  the  insolvent 
debtors,  and  on  such  summonses  as  aforesaid; 
^  ^  VVWAlMI^^  ^"^9  except  as  hereinafter  t^herwise 
^.^^i!md^' J^d  alMiIl  each  of  them,  siqgly,  be 
.  <  f  ~  Ja2!3BS>^couii  for-creiv.Mrpaee trader  thi8< 
i  %<  T^iw.^Mp*  «^i  and  fliat  ef or 


tevaqr  odouius- 


in  London,  or  in  such  one  of  the  said  county 
courts  as  the  said  court  for  the  relief  of  insol- 
vent debtors  shall  ^m  time  to  time  ordec" 

There  is  no  similar  provision,  nor  any 
other  provision,  as  to  the  jurisdiction  under 
the  Small  Debts  Act,  and,  as  already 
stated,  tiie  consequence  will  be,  if  the  bill 
passes  in  its  present  form,  that  a  ju4gment 
debtor  under  20/.,  who  accidentally  or  in- 
tentionally cluinges  his  place  of  domicile 
so  Rs  not  to  reside  at  any  time  for  six 
months  in  any  district,  will  be  altqgether 
exempted  from  the  operation  of  the  act 
Why  a  fraudulent  or  contumacioua  debtoTi 
shifting  his  place  of  residence,  should  be 
placed  in  a  more  favourable  position,  and 
not  subjected  lo  the  punishment  that  awaits 
one  who  is  not  of  a  migratory  habit,  ihoie 
who  have  framed  the  bill  can  best  explain! 

The  latest  edition  of  the  bill  retaina  the 
clause  (numbered  11)  authorising  the  Lord 
Chancellor  to  give  directions  for  sittings  sd 
the  Court  of  Bankruptcy  elsewhere  than  in 
London,  although  a  similar  authority  is  al- 
ready conferred  upon  that  functionary,  in 
nearly  the  same  words,  by  the  7  &  8  VicL 
c.  96,  section  44.  It  is  more  remarkable^ 
and  much  more  objectionable,  th^^  no  ]»ro- 
vision  is  introduced  to  avoid  the  palpable 
absurdity  already  pointed  out,  (ofiie^p-ldG.) 
of  calling  upon  the  Commissioners  for  tbe 
Relief  of  Insolvent  Debtors  to  administer 
iwo  distinct*  and  insonoe  respects,  adversiv 
s;yetems  of  Insolvency  Law  under  the  saaae 
imf^  tand  it  may  be  within  an  J^owTt  tbe  in* 


Biktiiit  ^titiooer  being  Ml  to  select  whidi 
i^ten  iie  most  apprwcs  of,  and  the  court 
hmmtig  no  voice  in  the  eelection. 
.  We  are  glad  to  observe,  from  various  ar- 
ticles which  have  appeared  in  the  daily 
prims,  that  this  aaeasure  begins  to  attract 
pnhlif  as  well  as  jsrolessional  attention,  in 
some  degree  proportioned  to  its  import- 
ance ;  and  we  still  indulge  the  hope,  that 
its  glaring  defects  and  omissions  may  be 
dMcovered  in  suflfieient  time  to  prevent  the 
mischievous  consequences  to  be  appre- 
hemded  fnm  giving  it  precipitately  and  in- 
eonsiderateiy  the  force  of  law ;  and  that 
the  whole  sobject  may  be  allowed  to  stand 
over  until  an  opportunity  arrives  for  mature 
Miberstton. 

ILLEGAL   COMMITMENT   UNDER 
THE  SMALL  DEBTS  ACT. 


MeAnsKIMttikr. 


KX 


The  case  Expartt  Thomas  Kinning, 
brengltt  under  die  consideration  of  tlie 
Conrt  of  Queen's  Bench,  and  subsequently 
of  the  Court  of  Common  Pleas,  by  habeas 
carpmty  during  the  last  terra,  al&rds  an- 
other remarkable  example  of  the  total 
nbsence  of  ordinary  foresiglvt  exhibited  by 
those  who  undertake  the  duty  of  framing 
modem  acts  of  parliament. 

The  stalQte  8  &  9  Vict.  c.  127,  <<  for 
better  securing  the  payment  of  small 
debta,"  our  readers  will  recollect,  passed 
Ooiranls  the  close  of  the  session  of  1845, 
nnd  was  generally  understood  as  intended 
to  afinrd  a  compensation  to  the  smaller 
elass  of  traders,  for  the  protection  of  which 
th^  were  suddenly  deprived,  by  the  act 
of  the  previous  session,  abolishing  arrrest 
n  execution  for  debts  under  20/.  The 
ficst  section  of  the  Small  Debts  Act  pro- 
vides, that  a  creditor  obtaining  judgment 
in  respect  of  a  debt  under  20/^  may  sum- 
BMM  fAie  debtor  before  a  Commissioner  <^ 
Bankrupts,  or  the  judge  of  any  Court  for 
She  Recovery  of  Small  Debts,  within  the 
jnriadietion  of  whtcb  the  debtor  may  reside, 
and  on  the  debtor  appearing  he  may  be 
OBsnined  as  to  his  property  or  means  of 
fmymeaU  and  it  shall  be  lawful  for  such 
comnnssioner  or  judge  to  mdce  an  order  on 
the  debtor  for  the  payment  of  liis  dd>t  by 
■ftalnitiiis  or  otherwise,  and  if  he  appears 
to  have  the  oieans  of  paying  the  same  by 
hsishnLwls  or  otherwise,  md  shall  not  fay 
the  spme  at  ouch  times  as  the  commissioner 
or  jadseohsdlMier,  then  it  shall  be  lawful 
for  such  commissioner  or  judge  to  order 
'  to  he^wosnttled  Hr  aajr  tune, 


not  exceeding  foity  days,  to  the  oomnisn 
gaol,  &c 

A  person  named  Townley,  having  ve- 
covered  a  judgment  for  19/.  195.  in  the- 
Sheriik'  Court  of  London,  against  Thonao 
Kimnng,  summoned  him  under  the  section 
above  referred  to,  before  Mr.  Bullock,  the 
judge  of  the  court,  and  it  appearing  to  that 
learned  gentleman  that  the  tiefendaut  was 
in  a  situation  which  enabled  him  to  pay  the 
debt  and  costs  by  instalments,  an  order  was 
accordingly  made,  in  the  usual  form,  for 
payment  by  insralments  of  21.  per  month, 
and  the  defondant  having  made  default  in 
the  payment  of  the  first  instalment,  this 
same  learned  judge  made  an  order  for  ho 
commitment  to  Whitecross  Street  prisooi 
for  the  space  of  forty  days  from  the  time 
of  his  arrest. 

The  gaoler's  return  to  the  /uAeae  corpm 
set  forth  the  warrant  of  commitment  by  the 
judge  of  the  sherifTs  court,  and  it  was 
urged  on  behalf  of  the  prisoner,  that  the 
commitment  was  bad,  because  it  did  not 
appear  on  the  face  of  the  warrant  that  (hd 
defendant  had  been  summoned  previous  to 
his  commitment  to  show  cause  why  he 
should  not  be  committed.  It  was  conceded, 
that  if  the  order  for  committal  was  to  bo 
regarded  in  the  natin<e  of  a  judicial  pro« 
oeeding,  it  was  invalid,  because  it  did  not 
appear  that  the  defendant  had  an  opportu- 
nity of  being  heard  nganst  it ;  and  the  con« 
tention  was,  whetlier  the  judicial  discretion 
was  not  completely  exercised  when  the 
defendant  came  before  the  jtidge  on  sum- 
mons in  the  ihrst  instance  and  the  latter 
ordered  payment  -of  the  debt  by  in* 
stalments. 

The  Court  of  Queen's  Bench  was  divided 
upon  the  question  thus  raised  ;  Lord 
Denrnan  and  Jasttoe  Erie  being  of  opinion 
that  the  return  was  sufficient,  whilst  Patte- 
soti,  J ,  and  Colen^e,  J.,  were  of  an  oppo* 
site  opinion.  Lord  Denrnan  and  Justice 
Patteson  both  remarked  upon  the  looseness 
and  uncertainty  with  which  the  act  was 
drawn  up,  and  the  latter  pointedly  observed, 
that  the  person  who  framed  the  statute 
evidently  had  forgotten  that  when  a  debt 
WAS  ordered  to  be  paid  by  instalments,  the 
period  fixed  for  payment  of  the  last  instal* 
ment  might  be  at  a  considerable  interval 
after  the  making  of  the  order,  and  that 
many  circnmstances  might  arise  in  that  in* 
terval  which  wonld  enaMe  the tiebtor  satis- 
factorily to  account  for  has  ^lofottltr  .As 
the  Court  of  424ieea's  Qench  ^was  ^«aQy 
divided  on  the  matter,  the  prisoner*  *waai 
remanded  by  that  eowt ;  but  Ihe^cnse  Was 
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brought  immediately  afternrardf,  by  habeas 
carpus^  before  the  Court  of  Common  Pleasy 
anu  the  judges  of  that  court  unanimously 
agreed  with  Justices  ^Patteson  and  Cole- 
ridge* that  the  committal  was  bad,  mainly 
upon  the  ground  disclosed  in  the  judgment 
of  those  two  learned  judges,  that  the  order 
to  imprison  was  a  judicial  act,  involving 
two  questions, — 1st,  whether  the  defendant 
ought  to  be  imprisoned  ?  and  2ndly,  if  he 
ought  to  be  imprisoned,  whether  it  should 
be  for  forty  days  or  any  shorter  period  ? 
It  was  not  consistent  with  the  general  prin- 
ciples of  law  that  questions  of  such  import- 
akice,  in  which  the  subjects'  liberty  was 
concerned,  should  be  determined  without 
affording  the  party  more  immediately  in- 
interested  an  opportunity  of  being  heard. 
Upon  these  grounds  the  return  to  the 
habeas  corpus  was  held  to  be  insufficient, 
and  the  prisoner  was  ordered  to  be  dis- 
charged from  custody. 

Justice  Erie,  in  his  judgment,  adverted 
to  the  importance  of  the  question  raised  in 
'<  Kinning's  case.''  inasmuch  as  a  provision 
was  to  be  found  in  the  County  Courts  Act* 
precisely  corresponding  with  the  first  sec- 
tion of  the  8  &  9  Vict.  c.  127,  and  if  the 
committal  in  "  Kinning's  case "  was  bad, 
committals  by  the  order  of  the  judges  of 
the  County  Courts,  would  be  open  to  a 
similar  objection.  As  a  majority  of  six 
judges  to  two  have  determined  that  the 
committal  in  *'  Kinning's  case "  was  in- 
valid, it  follows  that  when  a  judge  of  the 
County  Court  orders  the  payment  of  a 
debt  by  instalments,  and  there  shall  be  a 
default  of  payment,  the  judge  will  not  be 
authorised  to  make  an  order  for  the  im- 
prisonment of  the  defendant,  until  he  is 
again  summoned  to  show  cause  why  he 
should  not  be  imprisoned,  and  as  we  have 
already  seen,  the  summons  in  such  case 
will  not  be  effectual,  unless  it  has  been 
personally  served  on  the  defendant.*'  There 
is  no  doubt  that  the  effect  of  this  decision 
will  be,  to  diminish  the  efficacy  of  the 
cheap  and  summary  method  of  adjudication 
in  respect  of  small  debts  contemplated  by 
the  late  acts  of  parliament.  We  cordially 
concur,  however,  in  the  sentiment  so  well 
expressed  by  Justice  Coleridge,  in  Ken- 
ning*8  case,  that  a  deliberate  and  careful 
investigation  must  always  Decessarily  be 
attended  with  some  expense,  and  that  the 
courts  ought  not  to  be  deterred  from  as- 


serting legal  principlefly  because  their  ap* 
plication  might  be  attended  with  sooe  in* 
convenience.  In  suck  cases  it  is  the  pro^ 
vince  of  the  legislature  to  find  a  reoaedy 
for  the  evil. 


THE  HOUSE  OF  COMMONS  COSTS 
TAXATION  BILL. 


■  See  9  &  10  Vict.  c.  95,  sections  98  to  101 
tnclusive. 
.  •»  Vide  Leg.  Obs,  vol.  33,  p.  459. 


Tbis  bill  has  been  amended  in  the  foU 
lowing  particulars :— * 

1.  The  retrospective  previsions  are  omit* 
ted,  and  it  will  now  operate  only  on  the 
business  of  future  sessions  of  parliament* 

2.  As  the  bill  was  originally  brought  in» 
a  taxation  was  to  take  place  in  every  in« 
stance.  The  client,  however  well  satisfied 
with  his  solicitor,  was  compelled  to  incur 
the  expense  of  taxing  his  bill.  This  has 
been  altered. 

3.  The  authority  to  the  Speaker  to  ap- 
point a  taxing  officer  remains,  with  power 
to  the  Speaker  to  prepare  a  list  of  charged 
to  be  the  utmost  charges  thenceforth  lobe 
allowed  upim  any  such  taxations  in  respect 
of  the  several  matters  therein  specified. 
But  the  following  addition  lias  been  made : 
•-*"  Provided  always,  that  the  said  taxing 
officer  may  allow  all  lair  and  reasonable 
costs,  charges,  and  expenses,  in  respect  of 
any  matter  not  included  in  such  list.** 

4.  The  power  to  call  for  books  and 
papers  is  also  retained.  But  the  power  Co 
take  a  general  account  has  been  expunged. 

5.  No  application  to  tax  can  be  enter- 
tained afler  verdict,  nor  after  tlie  expira* 
tion  of  six  months  from  the  deliverj  of  the 
bill  of  costs.  But  the  Speaker  is  enn 
powered,  aAer  the  expiration  of  the  six 
months,  if  he  shall  think  fit,  on  receiving  a 
report  of  special  cireumsiances  from  the 
taxing  officer,  to  direct  a  bill  to  be  taxed. 

6.  An  appeal  from  the  taxing  officer  is 
given  by  memorial  to  the  Speaker  witUn 
21  days  after  the  taxing  officer's  report ;  and 
the  Speaker  may  refer  the  report  back  to 
the  taxing  officer.  No  other  appeal  is 
allowed. 

7.  The  report  of  the  taxing  officer,  with 
the  Speaker's  certificate  thereon,  is  to  be 
conclusive  as  to  amount,  and  to  have  in  any 
action  the  effect  of  a  warrant  to  conftu 
judgment,  unless  the  parly  charged  shall 
have  pleaded  that  he  k  not  liable^  in  wfaidi 
case  the  certificate  is  to  be  conclusive  as  to 
the  atnount  which  shi«ll  be  payable  by  the 
defendant  in  case  the  plaintiff  shall  recover 
a  verdict. 

Man^  of  the  objectionable  ptotiaions  in 


Review :  T^autminU  SiaMes  aniOrderi  reiaHng  to  Traetice  and  Pleadings  in  Chancery,    21 3 


the  ortginal  btit  have  thus  been  removed ; 
but  the  Speaker  i»net  limited  in  his  choice 
of  ft  taxing  officer :  he  may  appoint  a  bar- 
rister, or  an  attorney^  or  an  officer  of  the 
house,  or  any  one  else.  There  is  no  doubt 
that  tlie  right  honourable  gentleman  wiil 
endeavour  to  make  ii  good  selection :  we 
hope  he  will  succeed,  and  that  justice  will 
be  done  both  to  client  and  solicitor. 


NOTICES  OF  NEW  BOOKS. 


perly  omitted  all  th^  orderd  of  a  temporary 
nature,  and  (except  in  a  few  instances)  the 
orders  relating  to  the  suitors'  funds,  as 
being  of  no  practical  utility.  All  the  other 
orders  will  be  found  in  the  appropriate 
parts  of  the  work ;  but  such  of  them  as 
have  been    discharged    expressly  are 


as 


Tke  StcUuies  and  Orders  relating  io  PraC' 
tice  and  Pleading  in  the  High  Court  of 
Chancery^  from  1813  to  Easter  Term, 
1847,  classified  according  to  the  respective 
proceedings  in  a  suit ;  with  a  lime  Table 
and  Notes.  By  Samuel  Simpson  Toul- 
MiN,  Esq.,  of  Gray's  Inn,  Barrister-at^ 
Law.  London:  Sweet.  1847.  Pp. 
388,  xxii. 

Ms.  ToDLMiN  observes  in  his  preface, 
by  wstj^  of  apology  for  the  publication  of  a 
collection  of  statutes  and  orders  relating  to 
Chancery  practice,  in  addition  to  the  works 
already  in  existence,  that  the  utility  of  the 


placed  in  an  appendix.  It  is  observable, 
however,  that,  besides  the  orders  so  dis^ 
charged  nomtTiatim,  all  other  orders  and 
parts  of  orders  inconsistent  with  the  orders 
of  the  8th  May,  1845,  were  discharged  by 
the  first  order  of  that  date.  Such  incon- 
sistent orders  are  included  in  the  body  of 
the  work,  as  the  compiler  wa9  unwilling  to 
take  upon  himself  the  responsibility  of 
omitting  any  orders  or  parts  of  orders  on 
the  ground  of  their  coming  within  that 
provision. 

This  is  a  difficulty  which  the  compilers 
of  books  of  practice  must  unavoidably  en- 
counter, and  we  should  have  been  glad  if 
Mr.  Toulmin  would  have  endeavoured  to 
overcome  it.  We  hope  he  will  in  a  new 
edition  make  the  attempt.  It  would 
have  been  desirable,  in  making  general 
orders  so  extensive  as  those  of  May,  1845» 
f  the  judges  could  have  satisfactorily  em- 


present  work  consists  in  the  arr/7/i^emera/,   ^^ 

by  vhich  all  the  modern  enactments  and  bodied  therein  all  the  previous  orders  in 
regulations  now  in  force  are  classified  under  I  tended  to  be  retained,  and  thus  have 
the  separate  heads  to  which  they  ar^ap- 'formed  a  code  of  practice,  repealing  all 
plicable  ;--each  class,  where  necessary,  former  orders.  The  time  will  come,  we 
beipg  divided  into  sections  and  subdi- '  trust,  wh^n  the  judges  will  direct  some 
Tisfoos,  6o4l)at  all  recent  alterations  affect- '  competent  officers  to  prepare  such  a  code ; 
log  any  particular  point  may  be  seen  at !  and  the  present  and  other  similar  works 
one  glance.  I  will  be  of  great  service  in  the  execution  of 

This  is  an  exceeding^  useful  method  in  <  the  task, 
a  work  on  the  practice  of  the  eoutt,  for  the  |     The   following   is  a  summary   of   the 
Btmng  of  time,  by  readily  finding  whatever  j  contents  of  the  volume : — 
may  be  required,  is  of  the  greatest  moment 


botk  to  counsel  and  solicitors  actively  en 
giged  in  the  midst  cff  pressing  business. 
Toe  oonvenient  arrangement  which  Mr. 
To«ilmin  ims  pursued  was  probably  sug- 
gested to  liim  daring  his  pmctiee  as  a  so* 
lidtor,  and  which  he  now,  on  his  call  to  the 
faais  successAiUy  brings  to  bear  in  the 
preseatwork; 

The  collection  of  statutes  comm^ccs 
widi  the  Act  66  G.  3,  e.  24,  by  which  a  Vice- 
Chaneeller  of  England  was  appointed.  Tlie 
stetmes'prior  to  that  time  are  deemed  by 
Mr.  Toulmin  of  little  importance  in  his 
present  work.  The  orders  comprised 
Within  it  coromencein  1814.  He  considers 
that  the  earlier  orders  are  for  the  most 
pert  obsolete  and  inconsistent  with  thei 
modern  practice  of  the  court,  and  h^  h&s 
therefore  adverted  to  them  only  so  fiir  as 
HeeMsery  in  the  noted.    He  has  also  pro 


1.  General  orders.  2.  The  judges  of  the 
court.  3.  The  officers  of  the  court.  4.  The 
records  of  the  court.  6.  Solidtoni.  6.  Parties 
to  the  suit.  7.  Informations  and  bills.  8. 
Service  of  notices  and  other  proceedings. .  .9. 
Subpoena.  10.  Service  of  copy  bUL  11.  Con- 
tempts. 12.  Pro  confesso.  13.  Appearance. 
14.  THversing  nottf.  ]  5.  Demurrers  and  Pleas. 
1^6.  Answers  and  eieeptioifvs  for  insufficiency. 
17.  PreUttiitiarr  inquiries.  18.  Dismissal  of 
hm.  19.  Joining  issue.  20.  Evidence.  21. 
Setting  doim  and  hearing  causes.  22.  Decrees 
and  orders.  23.  Rehearings  and  appeals. 
24.  Issue  at  law.  25.  Proceedings  in  the 
Master's  office.  —  Reports  and  exceptions 
thereto.  26.  Motions  and  petitions.  27.  In* 
junctions  arid  proceiedins^s  in  the  nature  of  in- 
junction, including  stbp  ord^r.  28.  Receiver. 
29.  Abatement  and  revivor.  30.  Exceptions 
for  scandaJ  and  impertinence,  and  proceedings 
thereon.  31.  Election  to  proceed  at  law  or  in 
equity.  32.  Cross  bill  of  discovery.  33.  Tiniei 
34.  Costs.    36.  Fees     36,  Transfer  of  equity 
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to  the  Court  of  Chaaccry.  37* 
^ensea  of  druaiiig  settled  estates.  38.  The 
sale  and  purchase  of  lands  for  public  under- 
takings.   39.  Joint-stock  companies. 

The  first  Appendix  contains  statutes  aboHsh- 
mg  offices  of  the  court.  The  second  comprises 
orders  dischar^^ed,  superseded,  stupended,  or 
ttnended  by  other  orders. 

Under  each  head  of  the  work  Mr. 
Toulmin  has  quoted  the  statutes  chrono- 
logically, and  then  the  orders  either  chro- 
nologically or  according  to  the  usual  pro- 
ceedings in  a  suit;  and  whenever  a  section  of 
a  statute  or  an  order  could  be  conveniently 
divided,  so  much  of  it  only  is  inserted  as  is 
applicable  to  the  particular  subject,  but  in 
general  the  whole  of  each  section  or  order 
18  contained  in  some  part  of  the  book,  and 
may  be  found  by  referring  to  the  Tables  of 
Statutes  and  Orders.  Each  section  and 
drder  is  given  verbatim,  except  in  some 
instances  where  an  abstract  was  considered 
sufficient,  or  where  a  reference  is  given  to 
another  part  of  the  work ;  and  in  all  such 
cases  the  distinction  is  apparent,  or  is  de- 
noted by  brackets,  and  is  also  pointed  out 
in  the  Tables  of  Statutes  and  Orders ;  but 
fbrmal  recitals,  &c.,  have  generally  been 
omitted. 

FORGERY  OR  ALTERATION  OF  A  WRIT 
BY  AN  ATTORNEY. 

An  attorney  has  been  committed  for  trial  by 
the  maffistrates  of  Sheffield,  upon  a  charge  of 
having  forged  a  writ. 

It  appears  that  the  attorney  had  been  in- 
structed in  November  last,  by  the  trustees  of  a 
benefit  club,  to  issue  a  writ  a^dast  a  person  who 
had  failed  to  pay  the  money  which  he  had  bor- 
rowed  of  the  club.  Before  the  writ  had  arrived, 
we  defaulter  made  arrangements  for  paymeat ; 
but  the  attorney  said  that  he  had  received  the 
wnt  on  the  day  following  that  on  which  the 
arrangements  were  made,  and  he  was  conse- 
QMentlv  paid  25«.  costs.  When  the  sum  was 
paid,  he  was  required  to  deliver  the  original 
wnt;  and  with  some  reluctance  he  handed  over 
a  writ  in  which  several  erasures  were  (tiscem- 
ible.  The  writ  waa  suspected  to  be  a  ibivery, 
and  the  attorney  was.  afterwards  apprebended. 

A  clerk  of  the  Queen's  Bench  Office^  Lonr 
doD,  steted,  at  the  last  examinatian,  that  no 
prBdpe  for  such  a  writ  had  been  issued  in  No- 
vember kst;  and  he  believed  that  the  pnecipe 
mr  the  writ  produced  ia  court  had  been  iesued 
ia  January,  1846. 

The  prosecQtora  offered  to  abandon  the  pi»- 
oeedinga,  if  the  aMkim^  wmdd  Modnce  a  letter 
from  his  Louden  afSBt  encleemg  the  writ»  or 
0therwise  show  that  he  had  rsaUy  xeeehred 
]t>  but  he  waa  waUetfteflbr  any  proof  wdMU 
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ATTOsncra  and  soLicrrots. 
We  last  week  quoted  from  the  report  of 
the  commissioners  containing  their  conch- 
sfons  with  regard  to  Barnsten^  (see  p.  189, 
ante,)  We  now  proceed  to  the  SdicUors^ 
The  committee  observe,  that  they  have 
been  treated  more  as  mechanical  agents  foe 
carrying  out  the  practical  processes  of  (be 
profession ;  and  as  the  future  diemist  and 
apothecary  is  bound  an  apprentice,  so  is 
the  future  solicitor  articled  as  a  ck^  fit 
the  purpose  of  learning  what  has  been  loo 
much  conaklered  in  both  cases  aa  matter 
of  mere  manual  dexteriiy.  Hence,  what- 
ever higher  or  mora  ceropreheasive  in- 
struction ha  baa  been,  enabled  ta  acquiie, 
he  owes  it  almost  ezclasively  to  himself. 
The  aid  he  ha^  received  from  bench  or 
bar  amounts  very  nearly  to  nothing.  Of 
late,  these  individual  and  isolated  eSarU 
have  taken  a  more  co-operative  character^ 
and  societies  have  been  founded  and  sup- 
ported by  the  body  itself,  for  the  joist 
purpose  of  watching  over  conduct  and  pro- 
viding education  for  this  branch  of  the  pro- 
fession. To  each  of  these  particulars  it 
will  be  necessary  to  advert  more  spec^ 
fically. 

"  Originally,  the  attorneys  were  reqoiicd  to- 
belong  to  the  Inns  of  Court,  or  the  Inns  of 
Chancery  :  '  There  is  a  rule  as  late  as  the  rdgn 
of  Queen  Anne,'  'reqiiesting  them  to  come 
to  commons/  *  After  that  time  the  haa  ap- 
pear to  have  made  a  number  of  regulation ; 
whether  the  numbers  entering  for  the  bar 
were  too  great,  or  what  the  cause  of  it  aec 
I  am  unable  to  say,  but  of  late  y«ai%  witfus 
the  last  40  or  50  years,  a  role  has  been  raads 
at  all  the  Inns  of  Court,  prohibiting  any  geiu 
tleman  studying  for  the  bar,  who  is  an  attor- 
ney, or  unaer  articles  of  clerkship.  Sincat 
that  time  they  have  ceased  to  belong  to  tboie 
Inns,  except  for  the  purpose  of  holmng  chim* 
bers.'  The  Inns  of^  Chaaceiy  are  at  preaeot 
five:  Qiffi)rd's  Inn^  New  Inn»  Clement's  ha, 
Barnard's  Inn,  and  Staple's  Inn.  Thavies 
Inn  and  Furnival's  are  no  longer  sodetiea,  the 
property  is  in  the  hands  of  individuals. 
The  Inns  of  Chanceiy  are  now  entirely  under 
the  government  at  attorneys,  thm^h  this 
does  not  appear  to  hare  been  the  origimd  een- 
stitution  of  the  societv.  Their  foods  sre.ia- 
considerable,  not  mucn  nu>re  Uiaa  raficiant  to 
pay  the  expensea  of  their  establishments,  de» 
rived  principally  from  the  rent  of  chamben' 
many  of  the  chambers,  it  appears,  have  beea 
purcnased  by  individuals ;  the  proceeds  of  such 
as  remain  in  the  hands  of  the  soeiehr,  with  len 
of  admission,  constitBte  tMr  cntna  toesflSfe 
k  is  now  quits  clear  how  far  the  loat  of  Cai»» 
easy  hadfor  olject  the  taaaaatmmAm  ci  i» 
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iftwiion,  or  thr^fc^niaitMln  of  legal  kaoivledl^. 
Thoe  hwe  beea  oecamonaL  lecUirea  at  some  of 
tlie  Imw-  of  Chancery  aa  well  aa  at  tke  Inns  of 
Goiart.  The  loaa  of  Court  aeed  to  101110  of 
Ibem  &  reader,  who  delivers^  k  ajppears»  only 
one  OB  two  leetorea,  not  to  all  of  them,  but  to 
aome  of  the  minor  imia  only ;  but  this  ia  not 
iateoded  for  purpoaes  of  instructioa»  biu  merely 
in  compikince  with  a  matter  of  form^ '  to*  enabie 
the  aeader  himaelf  to  be  qualified  inhia  progjseaa 
to  the  beach.'  It  evinces  certainly,  as  umilar 
fianna  in  the  Inna  of  Court»  traces  of  an  earlier 
anplicatien  of  these  inna,  aa  well  as  the  Inns  of 
Gnirt,.  to  purposes  of  instruction ;  but  the 
inali^»  if  it  ever  existed  to  any  extent,  has  long 
akiee  passed  away,  and  no  instruction  of  any 
kind  has  been  given  for  a  great  many  years. 
The  enty  use  of  these  inns  appears  to-  be  the 
contuioanee  of  commons  and  chambers,  which 
laltev,,howeve]^  are  not  confined  to  attorneys, 
botmay  beheld,  in  the  quality  of  tenanta  at 
kaat,  1]^  atrangers.* 

^'As  a  substitute  for  this  deficiency  of  in* 
•traction  in  the  Inns  of  Chancerv,  or  rather  as 
a  necessary  accompaniment  to  all  tfaeoretie  in- 
iirattbn^  must  be  considered  the  knowledge 
of  the  practical  part  of  his  profeseiea  (no  doubt 
of  gieat  importance,)  which  it  is  intended  the 
solicitor  should  acquire,  through  the  system, 
nod  during  the  period  of  apprenticeship.  This 
system,  aa  now  carried  on,  is  analogous  to  that 
porsned  by  barristers  when  attending  on  eon- 
Teyancerr,  special  pleader8,and  e<juity  draughts- 
man;- with  this  difiSerence,  that  m  the  ease  of 
the  aoticitor  such  course  is  compulsory  bv-  act 
fli  padiamenty  in  order  to  qualify  for  aomis- 
«on  to  the  profession ;  in  the  case  of  the  bar- 
natar,  though  usual,  altogether  optional.  The 
period  reqiured  by  the  act  to  be  spent  under 
artides  with  the  solicitor  is  five  years.  Pre* 
vioBsly  to  admission  to  the  office  no  exami- 
nation  is  necessary ;  no  particular  amount  of 
knowledge  of  any  description  is  required,  it  ap- 
pean^  by  the  bench  or  by  the  solicitor.  The 
eoorse  of  studies  pursued  in  the  office  is  en* 
tirely  left  to  the  choice  of  the  pupil ;  the  prin- 
cipal may  direct,  but  cannot  in  the  least  degree 
eompel  any  course  to  be  pursued.  Indeed,  it 
ia  a  genecd  complaint  on  the  part  of  the  articled 
deilBi  diemselves,  that  very  little  attention  is 
paid  by  the  solicitor  to  the  direction  of  their 
studies;  in  fact,  it  can  acarely  be  expected 
&am  solicitors  in  any  degree  of  practice;  their 
time  is  so  much  occupied  with  the  duties  of 
fiieir  profession  that  they  can  scarcely  take  up 
the  peintn  which  are  requisite  for  looking  after 
Ihsir  education.  There  is  no  prescribed  course 
a£  occupation  during  the  day :  the  solicitor  may 
pnhapa  direct  a  certain  draft  to  be  drawn,  or  a 
cartBin  paper  to  be  copied ;  and  if  there  be  no- 
tfamg  of  that  kind  going  on,  the  articled  clerk 
is  mppesedto  read.  Even  t2ie  drawing  up  of 
papera,  which  presupposes  some  sbara  of  in- 
tBilactual  eserdse  and  appficataon,  is  altogether 
cttnaL^  it  very  mnch  depends  upon  the  articled 
9iak  ttnoaaU;  he  ia  almost  entirely  left  to  his 


own  discretkm^  and  therefbre,  imksa  he  wa^ 
fies  himsdf  for  that  purpose^  nothing  wm  be 
put  into  his  hands  beyond  ^  what  any  penoa 
could  do,  namely,  copying.  There  is  no  attend* 
ance  in  university,  coHege,  or  any  other  insti- 
tution, nor  any  courseof  legal' lectures,  insisted 
on :  his  very  attendance  at  the  courts-  of  Ipw  ia 
merdy  in  execution  of  duties  of  a  purely  formal 
natttce  imposed,  nor  is  any  for  his  own  use,  by 
the  solicitor  to  whom  he  ia  appi^nticed :  so 
that,  without  exaggeration,  it  may  be  stated^ 
that,  aa  far  as  any  course  of  legal  education  ia 
in  question,  the  apprenticeship  of  the  articled 
clerk  is  generally  occupied  in  very  little  moore 
than  the  learning  and  ap|ilying  of  technical 
terms,  unlesa  indeed  by  individual*  exertion  he 
any  qualify  himself  for  dutiea-  of  a  bighec 
order.  Some  sort  of  check  has  been  songht  to 
be  put  to  this  neglect  by  the  enforcement  of  a 
final  examination  previous  to»  and  as  the  con- 
dition for^  admission  to  the  profession;  but 
this  examination,  eithev  as  to  ^antity  or  qualit^f 
of  knowledge  required,,  mode  in  which  it  is- in- 
sisted on,  or  precision  with  which  it  is  tested, 
appears  to  be  altogether  inadequate  to  the 
purposes  for  which  it  is  presmned  it  was  do- 
signed.  Six  months  previous  application  would, 
in  the  opinion  of  Mr.  Payne,  be  quite  sufficient 
to  enable  an  ordinary  student  to  pass.  The 
Questions  refer  to  forms  and  principles,  though 
the  former  considerably  predominate.  The 
examination  ia  wholly  written,  and  seldom  lasts 
for  more  than  a  day.  There  is  no  inquiry  made 
from  the  candidate  as  to  previous  study,  be- 
yond the  mere  query,  unattended  with  anv 
conseouences,  of  *  What  books  have  you  read, 
and  wnat  lectures  have  you  attended  V  nor  is 
any  notice  taken  of  the  more  or  less  degree  of 
application  evineed  during  his  apprenticeship.** 
So  far,  then,  as  the  mass  is  concerned,  no 
guarantee  whatever  exists  for  that  competency 
which  the  public  have  a  right  to  demand.  A 
certain  number,  no  doubt,  about  one-tenth, 
endeavour  to  supply  these  deficiencies^  bv  at- 
tendance at  barristers'  and  conveyancers'  cham- 
bers, for  about  one  year  of  their  apprenticeship ; 
but  aa  this  exempto  them  from  aU.  duties  to  the 
solicitor*  it  must  be  with  his  consent,  either 
stipidated  for  in  the  articles  themselves,  or  ob- 
tained by  subsequent  arrangement.  Solicitoray 
in  general,  act  liberally  in  this  particular,  and 
this  eoncession,  if  so  it  may  be  called,  goes 
farther  to  secure  to  the  pupil  the  aequisition  of 
some  sort  of  legal  principles  than  any  other, 
partoftbeircouree.*^  The  profeaai<m,  generally, 
have  so  fek  these  defecU,  that,  with  a  very 
laudable  seal,  seconded  by  much  discretion 
and  intelligence,  they  have  endeavoured,  under 
different  forms»  to  provide,  by  individual 
exertion,  a  more  efficient  coarse  of  instructUHi. 
for  the  young  pujul ;  with  this  view,  and  eape* 
cially  in  consequence  of  the  rule  made  at  all  thft 
Inns  o£  Genrt,  within  the  hst  40  or  50  yeara^. 
prohibiting  any  ^antleman  studying  for  the  bar 
who  is  an  BXAonuey,  or  under  artidan  of  clark^ 
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ship,  in  1827i  the  '  locorporated  Law  Society  * 
was  founded  by  Mr.  Bryan  Holme,  and  many 
leading  Bolidtors  of  the  time.  There  was  an 
old  law  society,  indeed,  prior  to  this,  the  im- 
mediate result  of  the  exdosion  from  the  Inns 
of  Court  just  noticed,  but  they  had  no  building 
nor  ^rary  till  the  establishment  of  the  Incor- 
porated Law  Society  of  1827f  gave  rise  to  both. 
This  society  is  governed  by  the  body  itself, 
that  is,  by  30  members  of  the  society,  periodi* 
cally  elected,  called  the  council.  The  number 
of  members  now  amounts  to  1,400,  and  the 
annual  increase  is  qn  an  average  from  50  to  60. 
The  conditions  are  l^.  on  admission,  and  an 
annual  subscription  by  a  town  member  of  2/., 
and  by  a  country  member  of  1/.  The  prin- 
cjpal  object  of  the  society  was  the  founda-> 
tion  of  a  library,  in  which  they  have  amply 
succeeded;  it  was  opened  in  1831,  and  now 
contains  6,000  volumes,  and  is  likely  to  in- 
crease rapidly,  400^  a  year  being  applied  to 
that  purpose :  the  secqnd  was  the  establish- 
ment and  maintenance  of  courses  of  legal 
lectures ;  under  what  conditions,  and  at  what 
rate  of  payment,  is  regulated  by  the  society. 
Three  courses  of  lectures,  each  course  compris? 
ing  12  lectures,  commencing  in  the  beginning 
of  November,  and  terminating  at  the  end  of 
March,  are  annusilly  delivered  by  the  lecturers 
appointed  by  the  society,  to  which  it  would  ap- 
pear others  are  added,  so  as  to  augment  the 
courses  altogether  to  five.  These  courses  em- 
brace most  of  the  great  departments  of  law  i 
there  is  one  on  common  law,  another  on  con- 
veyancing, a  third  on  equity,  a  fourth  on  bank- 
ruptcy, and  a  fifth  on  criminal  law.  There  are 
three  lecturers,  selected  from  the  bar,  and  each 
receives  a  salarv  of  100  guineas  for  a  course  of 
12  lectures.  Fees  are  received  by  the  society, 
and  out  of  these  fees  the  lecturers  and  all  the 
other  necessary  expenses  are  paid.  The  mem- 
bers of  the  Bocietv  have  free  admission,  in  right 
of  their  membership ;  there  are,  besides,  about 
200  articled  clerks  who  are  permitted  to  attend, 
and  who  pay  2^  for  the  whole  of  these  several 
courses,  the  public  at  large  paving  more.  These 
lectures  are  not  accompaniedf  by  any  examina- 
tion or  class  instruction,  nor  is  attendance  on 
them  tested  by  certificate,  or  are  they  in  any 
way  obligatory.  A  final  examination,  indeed, 
takes  place,  (to  which  reference  has  already 
been  made,)  originally  under  a  rule  of  court  (in 
1836,)  and  at  present  under  act  of  parliament 
(7,Vict.  c.  73,)  passed  22nd  Aug.  1843.  Under 
this  act  the  judges  are  directed  to  appoint  ex- 
aminers. A  rule  of  court  determines  the  num- 
ber, nature^  and  order  of  proceedings-  There 
are  ^ve  examiners,  of  whom  fo^r  are  solicitors^ 
selected  by  the  judges  hom  the  council  of  the 
societv,  changing  in  rotation  every  year,  and 


is  as  follows ;  aD  caiidi* 
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dates  are  examinedfeach  term  in  one  day*  Tliev 
begin  at  10  o'clock  in  the  morning,  said  eacn 
candidate  receives  a  paper  of  questions  on  his 
sitting  down  (the  rules  of  court  prescribmg 
written  or  printed  papers,  the  examiners  do  not 
think  themselves  at  liberty  to  put  any  questions 
vhd  voce,)  and  is  allowed  till  4  o'clock  to  an- 
swer them.  These  questions  are  in  dye  depart- 
ments. The  candidate  is  required  to  answer  in 
three  of  them,  two  of  which  must  bo  in  com* 
mon  law  and  equity ;  h^  may  select  convtr- 
ancing,  bankruptcy,  or  crimmal  law  for  the 
third.  There  is  no  examination  for  honours. 
The  examiners  do  not  concdve  theoMelvea 
authorised  under  the  act  of  parliament  or  rules 
of  court  to  confer  honours.  The  certificate  of 
examination  merely  bears  that  the  candidates 
passed  are  fit  and  capable  of  acting  as  at- 
torneys ;  the  degree  of  fitness  or  capacity  the 
exammers  do  not  consider  themselves  war- 
ranted to  determine.  The  examination  thus 
serves  merely  as  a  guarantee  against  absolute 
incompetency.  It  is  merely  a  question,  whether 
the  candidate  shall  pass  or  be  postponed-  In 
1834  the  candidates  were  considerable;  in 
1837  the  numbers  passed  were  424 ;  the  num- 
bers postponed  15 ;  in  1845  the  numbers  ex* 
amined  were  not  more  than  318.  The  total 
numbers  postponed  for  the  last  10  years 
amount  to  200.  When  these  numbers  are 
compared  with  those  attendiiig  upon  tlie  lec- 
tures, it  will  be  seen  that  a  large  portion  of 
the  candidates  can  scarcely  have  availed 
themselves  even  of  that  provision  for  insiruc* 
tion.  When  the  institution  w^  first  esta- 
blished, and  these  lectures  instituted,  the  at- 
tendance amounted  to  about  300;  they  have 
now  decreased  to  200.  The  cause  for  decrease 
in  both  instances  has  been  in  some  meaauro 
accounted  for  by  reference  to  extraneous  causes, 
though*  as  far  as  regards  decrease  kn  the  annual 
admissions  to  the  profession,  the  examination 
itself,  by  excluding  a  certain  proportion  of  can- 
didates, the  totally  unfit,  may  have  also  had  its 
influence.*^ 

*  "There  are  other  institutions  establiahed  for 
similar  purposes,  and  of  analogous  constitution 
to  the  Incorporated  Law  Society,  to  be  met 
with  in  other  parts  .of  Engknd,  to  the  number 
at  least  of  30,  if  not  more.  At  the  head  of 
these,  and  as  the  model  from  which  the  other 
societies  seem  to  have  derived  their  regnl^dons, 
may  be  placed  the  '  Manchester  Law  Society/ 
These  societies  are  altogether  voluntaiy,  and 
have  originated  fipra  the  zeal  and  exei:tignB  of 
a  few  respectable  individuals.  The  Manchester 
Law  Society  appears  to  have  ori§puia|lv  lj«ea 
projected  and  constituted  for  purposes  ot  a  pro- 
fessional nature,  for  the  pfeyenting  of  improper 


presided  over  by  <me  of  the  Masters  of  the  I  practices*  and  watching  pver  sueh  lqgiala)£ve 
three  superior  courts,  taking  it  in  succession,  and  other  proceeding  as  might  affect  ^e  pro- 


one  Master  from  each  court.  They  are  allowed 
fees;  under  the  authority  of  the  act  of  parlia- 
ment, on  the  examinafcionB,  but  the  examiners 
take  no  fees  themselves ;  tW  allow  the  fees  to 
be  applied  to  the  porposee  of  the  society,  and 
give  their  services  altc^her  gratuitously.  The 


fession  and  the  public.  Thf  society  later' ex- 
tended its  views  to  educational  objects.  Many 
of  the  principal  members  thought  it  advisabw 
to  give  lectures  to  the  ardded  clerks,  and  dnr- 
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mg  the  years  1844, 1845,  and  1846,  lectares 
were  so  given  and  are  now  continned.  These 
lectares  are  usually  fumisbed  by  the  members 
of  the  society,  with  the  assistance  of  one  or  two 
barristers,  who  have  been  kind  enougb  to 
volunteer ;  they  are  wholly  ^tuitous.  lliey 
purport  to  embrace  commercial  law,  the  law  of 
evioence,  conveyancing  in  every  department, 
criminal  law,  and  legal  and  moral  training,  fit- 
ting the  younger  branches  of  the  profession  for 
reapecietbly  supporting  their  position.  A  dozen 
are  given  each  year.  Durinff  the  present,  there 
have  been,  on  the  Law  of  Mortmain  and  Cha- 
ritable Uses,  which  may  be  said  to  be  a  part  of 
conveyancing,  two;  on  the  Law  of  Settlement, 
four;  on  the  Law  of  Mortgage,  three;  on  the 
Law  of  Landlord  and  Tenant,  one.  They  do 
not  propose  to  follow  out  the  same  in  continued 
courses,  but  to  take  up  such  subjects  as  are  of 
more  general  or  immediate  interest,  in  detached 
lectures,  unaccompanied  by  private  class  in- 
struction, or  special  or  general  examination. 
The  attendance  is  described  to  have  been  re- 
markablv  good.  The  members  of  the  society, 
chosen  oy  ballot,  amount  at  present  to  200, 
coniprising  nearly  all  the  respectable  sohcitors 
in  Manchester.  The  other  societies  apread 
over  various  parts,  but  especially  the  north  of 
the  kingdom,  do  not  materially  differ  in  con- 
stitution or  object  from  this  of  Manchester, 
though  inferior  in  the  efficiency  with  which 
their  arrangements  are  carried  out.* 

''The  education,  legal  and  general,  of  the  so<- 
ficitor  is  still  more  neglected  in  Ireland  than  in 
England.  The  opportunities  presented'  are 
fewer,  and  less  advantage  taken  of  such  as  are 
found  to  exist.  As  in  England,  the  system  of 
apprenticeship  prevadls,  with  few  even  of  the 
benefits  derived  from  it  in  that  country.  The 
young  apprentice,  previou8l)r  to  his  being  ar- 
ticleo,  is  obliged  to  state  in  his  memorial  at 
what  school  he  has  been  educated,  and  what 
Latin;  and  Greek  works  he  has  read.  No  fur- 
ther inquiry  is  made  as  to  how  he  has  read 
tiiem,  or  what  he  has  retained.  If  he  has 
Ipnadoated  in  the  university,  his  apprenticeship 
SB  indeed  shortened  to  tlu'ee  years  from  five, 
(the  usual  period,)  implying  thereby  the  advan- 
tage of  previous  education,  and  6fiering  a  cer- 
tain inaacement  to  its  acquisition,  but  implying 
it  in  rather  an  inconsistent  manner,  as  if  the 
period  of  apprenticeship  were  applied  to  such 
purpose,  or  mdeed  to  any  other  than  the  fa- 
miliarising the  apprentice,  lettered  or  unlettered, 
wi^  mere  technicalities. 

"  *The  ;^oung  apprentice,'  sajrs  Mr.  Mahony, 
'flcneraliy  goes^  if  he  can,  or  if^his  parents  are 
able  to  afford  it,  to  the  first  Office ;  that  office 
is  fall  of  business,  and  the  heads  of  it  have  no 
tmie  to  ffive  him  ihstnictions ;  and  in  fact  they 
do  not  do  it.'  '^rhe  young  matt  has  an  oppor- 
tune^ of  doing  business  if  he  thinks  fit,  but  it 
is  en^rely  in  ms  own  hands ;  there  is  no  system 
of  infraction  whatever.  Even  if  he  attends  to 
his  profession,  his  study  is  entirely  limited  to 
die  technidilities  and  forms  of  law.    In  the  first 


*  See  Mr,  Taylor's  evidence. 


year  he  is  occupied  in  merely  copying ;  he  ac- 
quires a  habit  of  drawing  law  forms ;  as  he  ad- 
vances, he  goes  through  the  details  of  the  busi- 
ness, and  he  at  last  comes  to  be  what  is  called 
an  out-door  apprentice,  that  is,  doing  court 
business.  Tliis  mformation  is  entirely  technical; 
he  has  no  opportunity  of  learning  upon  ^hat 
principles  these  technicalities  are  founded ;  it  is 
not  the  habit  of  his  master  to  lecture  him,  or 
to  assist  him  in  any  way  whatever.  When  he 
becomes  an  out-door  apprentice,  he  is  employed 
in  the  daily  business  of  the  courts,  attending 
motions  and  causes  at  trial,  and  filing  pleadings, 
but  with  no  farther  aid  in  acquiring  informa- 
tion or  practice  than  what  may  be  furnished  by 
his  own  obsenration  and  industry.  The  opera* 
tion  of  this  want  of  instruction  and  control  is 
forcibly  depicted  by  Mr.  Mahony.  He  states, 
that  in  his  own  person  he  experienced  its  in- 
jurious consequences,  and  has  since  seen  siini* 
lar  results  in  the  character  and  conduct  of 
others.  'I  have  no  hesitation,'  says  he,  'to 
tell  the  committee,  that  when  I  was  sworn  in 
as  an  attorney,  I  was  utterly  ignorant ;  I  spent 
my  time  idling,  and  it  was  not  until  the  neces- 
sity arose  for  my  devotion  to  my  profession  for 
my  own  interest,  that  I  bgan  to  acquire  know- 
ledge.' There  are  many  cases,  however,  in 
which  this  late  reform  does  not  take  place ;~ 
many  cases  in  which  the  idle  apprentice  be- 
comes and  continues  the  idle  solicitor  through- 
out life.  *  I  have  had,  for  instance,'  continues 
the  sanrie  experienced  witness,  'in  my  own 
oflice,  from  time  to  time,  a  great  number  of 
apprentices,  and  I  do  not  think  that,  (with  the 
exception  of  two  or  three  at  most,)  any  of  them 
practised ;  the^  had  the  very  best  opportunities 
of  learning  their  business  there,  all  varieties  of 
business,  perhaps,  but  they  never  have  prac- 
tised ;  they  have  gone  away  completely  igno- 
rant, and  since  have  changed  their  professions, 
and  otheis  are. in  no  profession  at  all/  To 
correct  or  remedy  these  defects,  there  is  no  ex-» 
amination;  no  certificates  beyond  the  usual 
certificates  of  attendance  at  dinners  for  the  spe- 
cified number  of  terms  in  the  English  and  Insh 
Inns  of  Corxrt ;  no  rewards,  no  honours.  Nor 
does  it  appear  that  much  opportunity  is  given 
or  effort  made  on  the  part  of  the  profession,  or 
the  apprentice  himself,  to  supply  these  wants. 
The  pupil  seldom  is  seen  to  attend  the  lectures 
of  the  university,  limited  as  they  are,  nor,  as  in 
England,  a  conveyancer*s  or  barrister's  office. 
It  is  true,  indeed,  some  slight  knowledge  and 
mechanioil  quickness  may  be  gained  from  the 
circumstance,  that  in  Dttbliti>  as  Mr.  Latouche 
states,  conveyancing  is  generally  prepared  by 
the  attorney ;  ^The  first  dhtfts  of  the  deeds  are 
prepared  in  the  soMator^s  o^ces,  and  are  sent 
to  the  counsel  for  revising ;'  but  this  of  itself  is 
only  another  evidence  of  the  gross  neglect  al- 
lowed to  prevail.  Questions  of  great  nicety, 
reposing  upon  important  principles,  and  those 
pnnciples  requiring  greed  judgment  and  know- 
ledge, and  therefore  great  study  and  thought 
for  their  application,  wiiich  in  England  are  re- 
served, on  this  conviction^  to  the  higher  branch 
of  the  profession,  who  specially  devote  them** 
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selv^  to  radh  stodies,  are  devolved  without 
concern  to  the  ordinary  solicitor  throughout 
Ireland,  whose  means  and  seal  for  the  acquisi- 
tion of  legal  knowledge  are,  as  we  have  seen, 
confessedly  inferior  to  those  possessed  hy  the 
solicitor  in  England.  Nor  is  ^is  individual 
neglect  made  up  by  any  public  effort.  A  so- 
ciety there  is,  constituted  for  the  benefit  of  the 
profession,  under  the  name  of  the  Attornies' 
Society,  but  not  only  is  it  purely  voluntary,  like 
that  or  Manchester  and  otner  law  societies  al- 
ready noticed  in  England,  but  uidike  those  so^ 
pieties,  it  in  nowise  contemplates  the  education 
of  its  members ;  it  is  a  mere  society  for  the 
purposes  of  a  library,  and  for  holding  meetings. 
The  sum  total,  therefore,  of  an  Irish  solicitor's 
professional  education,  seems  to  amount  to  just 
that  quantity  of  mere  formal  experience  (it 
^ould  be  hard  to  dignify  it  with  the  name  of 
knowledge)  which  he  may  pick  up,  if  he  be  so 
disposed,  in  doing  the  routine  business  of  his 
master  in  the  office,  or  in  the  courts.*" 


REPORT    OF   COMMISSIONERS   IN 
LUNACY. 


Office  i^  ComaismmterM  in  Lunacy, 
19*  New  Street »  Spring  Gardens, 
^OthJune,  1646. 

In  pursuance  of  the  68th  section  of  the  act 
8  &  9  Vict.  c.  100,  the  commissioners  in  lunacy 
beg  to  submit  to  the  Lord  Chancellor  the  an- 
nexed statement,  containing  a  list  of  the  various 
-County  asvlums,  hospitals,  and  licettsed  houses 
receiving  lunatics  in  Engfland  and  Wales,  and 
setting  forth  the  number  of  insane  patients  in 
•each  at  the  date  of  the  last  visit  df  the  com- 
missioners. 

In  the  discharge  of  their  official  duty  during 
the  last  vear,  many  circumstances  have  come 
under  the  observation  of  the  commissioners 
which  they  propose  to  make  the  subject  of  a 
special  report  hereafter.  At  present,  the  com- 
mission has  been  in  operation  only  between  10 
and  1 1  months ;  and  the  various  returns  and 
reports  to  which  the  commissioners  must 
resort,  in  order  to  enable  them  to  render  a  full 
and  detailed  account  of  the  several  matters  en- 
trusted to  their  care,  are  imperfect,  and  apply 
only  to  a  section  of  the  year.' 

They  propose,  therefore,  as  soon  as  prac- 
ticable after  the  first  year  of  their  labours  shall 
have  terminaied,  and  they  shall  have  obtained 
more  ample  materials,  to  submit  to  the  Lord 
Chancellor  a  more  minute  report  of  all  such 
matters  coming  under  their  cognizance  as  they 
riiall  consider  worfhy  his  especial  notice.  In 
the  meantime  they  deem  it  si^cient  to  advert 
in  general  terms  to  the  condition  of  the  various 
lunatic  establiebnients,  and  also  to  some  of  the 
more  promineBt  subjects  to  which  their  atten- 
tion has  been  dhvcted. 

The  condHion  iffthe  aayhraas,  hospitals,  and 
licensed  houses  tlMotighoat  England  and  Wales 
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is,  generally  speaking,  in  a  satisliaotqrf  state. 
In  some  cases,  however,  the  coBUDisaiaiien 
have  suggested  improvements  in  vdDtilatioi|»  or 
additions  to  the  clothing  or  comforts  af  the 
patients ;  in  others,  a  better  dassificaiioD,  an 
mcrease  of  attendants,  and  a  relaration  of  re- 
straint In  two  instances,  where  they  con- 
sidered the  supply  of  food  iosafficieDt  or  of  an 
unfit  nature,  they  have  Mt  themselves  bound 
to  exercise  the  powers  vested  in  them  by  the 
82nd  section  of  the  act,  and  have  preaciibed  a 
fixed  ^etaryfor  paunor  lunatics;  in  another 
case,  they  have  thougnt  it  right  to  inspoct  one 
of  the  licensed  houses  in  Uie  provinces,  at 
night,  in  pursuance  of  the  powers  given  by  the 
71  St  section  of  the  act;  and  in  a  third,  they 
have  entered  into  a  minute  and  laborious  in- 
quiry, in  reference  to  certain  alleged  Erases 
which,  as  they  were  informed,  existed  in  one  of 
the  large  provincial  asylums. 

No  case  has  occurred  in  which  the  commis- 
sioners have  themselves  been  called  upon  acta- 
ally  to  dischaiige  any  person  confined  as  a 
lunatic ;  but  they  have  repeatedly  promoted  and 
been  the  cause  of  the  liberation  of  patients 
whose  apparent  convalescence  justified,  as  they 
thong)) t,  their  interference. 

The  86th  section  of  the  act  has  been  found 
to  be  useful,  and  many  cases  have  occoned  in 
which  the  commissioners  have  been  induced  to 
authorise  the  removal  of  patients,  for  a  liasited 
time,  to  the  sea-side  or  other  places,  far  the 
benefit  of  their  health.  The  eommissioners 
have  also  occasionally  exercised  the  power 
given  to  them  by  the  85th  section,  by  oi^bwiMr 
the  admission  to  patients  of  their  relations  and 
friends;  and  after  a  careful  examination  of 
many  of  the  registov  and  ether  books  hepi  by 
the  medical  attendants  of  licenaed  houses,  they 
considered  it  expedient  to  put  in  force  thdr 
authority,  under  the  '60th  section ;  and  on  the 
9th  day  of  January  last  issued  an  order,  con- 
taining directions  for  the  form  of  a  *'eaife» 
book, '  and  which,  if  duly  followed,  will  phee 
upon  record  the  history,  the  character  af  the 
disease,  and  the  treatment  of  every  hnnrtic 
patient  thereafter  confined  in  any  of  the 
hospitals  or  licensed  houses  in  the  kingdom* 

The  commissioners  have,  from  time  to  time, 
received  communications  from  variooa  personB, 
that  lunatics  have  been  received  in  faoueea  that 
had  not  been  licensed.  In  each  of  tfasaa  cases 
the  commissioners  made  inquiries  into  1^ -sub- 
ject, but  thev  hapre  not  (except  in  one  innlanee) 
discovered  tnat  any  wilful  breach  of  tibe  law 
had  been  committed. 

In  the  one  instance  adverted  to,  they  thonght 
it  expedient  to  institute  aprosecu^on  aguatX 
the  offisnding  party,  who  pleaded  ifuQ^to  the 
indictment.  In  another  instance,  their  in- 
quiries hddoced  a  person  rsceiving  two  ] 
to  apply  for  a  license,  which  the  ec 
did  not  thiiric  ihemselves  justified  in 
the  oivcumstances  of  the  case  being  andi  as  to 
give  rise  to  some  donbt  as  to  tiM  fa0ft 
Ihfbility,  and  to  aemMiimappafeatlf  of  asMig 
knowingly  violated  the  act. 

Inr^renee  to^odier  powera  of  the  act,  the 
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bplf  to  8tate»  iluit  they  lia«e  xe- 
pmifidly  Made  iaqniriefl,  pBrmuwt  te  the  94th 
■wftHm,  m  cases  mere  they  eupposed  that  the 
property  of  lunatics  was  not  ouly  protected* 
and  hanre  leported  thereon  to  the  Lord  Chan- 
cellor accordingly. 

The  members  of  the  private  committee  have 
aflsovinted  vanoas  single  natknts  under  the 
92nd  section  of  the  act*  ana  have  made  many 
inquiries,  with  the  view  of  ascertaining  the  pro-; 
pnety  of  their  oonfinemeBt,  and  also  whether 
they  were  subjected  to  proper  medical  treat- 
ment, and  enjoyed  such  comforts  as  their 
income  entitled  them  to  exjwct. 

The  commissioners  have  found  it  scarcely 
practicafole  in  many  instances  to  compel 
medical  practitioners,  when  certifying  as  to  the 
insanity  of  private  patients,  to  set  forth,  with 
-any  degree  of  care  or  correctness,  the  facts 
upon  which  their  opinions  have  been  formed ; 
and  the  exceeding  maccuracy  of  numerous  cer- 
tificates has  added  materially  to  the  amount  of 
correspondence  in  which  the  commissioners 
have  been  engaged. 

The  certificates  for  the  reception  of  pauper 
liatients  have  been  more  accurate;  hot  eon- 
siderai^  difficnlty  has  arisen,  as  the  ootmnis- 
Moners  midenrtand,  in  thinly  populated  dis- 
tricts, from  the  necessity  ef  obtaimng  the 
opinion  of  a  medical  practitioner,  not  being  the 
medical  officer  of  the  union  or  parish  to  which 
the  lunatic  pauper  belonged. 

They  consider  it  deeirable,  as  fiur  as  is  con 
It  with  the  liberty  of  the  subject^  that 
'  facility  ehould  be  afiorded  for  enabling 
3es  to  leceivQ  the  benefit  of  pr4>per2nedic2d 
treatment  in  an  asylum  as  soon  as  possible 
'  after  the  omnmencement  of  &eir  disorder.   The 
number  of  pauper  lunatics  on  whose  behalf  ad- 
mission into  asylums  is  now  re(^iured,  is  so 
large,  and  both  the  public  and  pnvate  lunatic 
establishments  are  now    so    deficient  in  the 
.means  of  accommodation,  that  the  commis- 
sioners have  been  induced  to  license  a  large 
house  in  the  neighbourhood  of  London;  and 
.<liey  hare  also,  as  a  temnorary  asylum  only  for 
pauper  lunatics,  licensea  a  part  of  one  of  the 
large  metropolitan  workhouses. 

In  eondttsion,  the  commissioners  beg  to 
state  that,  as  part  of  their  duty,  they  have,  up 
to  the  present  time^  visited  302  workhouses, 
and  that  a  report  thereon  is  now  in  preparation, 
and  will  be  shortly  laid  before  the  Foor  Law 
commissioners^  conformably  to  the  lllth 
^Mction  ol  the  act ;  and  that  they  have  also  re- 
ceived, and  taken  into  their  consideratioa* 
various  plans  and  fHtimates  relative  to  countv 
asylums  (submitted  to  them  under  the  28th 
section  of  the  act  8  &  9  Vict.  c.  126,)  and  have 
made  ^fwiims  exports  thereon  to  hear  If  igasty's 
Principal  Secretaiy  of  State   for  Hie  fiome 

Iyf|liUllHf  lit. 

(fi^gned»}     AsHUBY,  Chaixman. 
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APPROACHING  DISSOLUTION  OF 
PARLIAMENT. 


It  seems  probable  that  the  state  of  public 
business  before  parliament  will  delay  the 
prorogation  for  a  few  days  beyond  the  time 
recently  intimated.  Instead  of  the  15th,  it 
is  said  the  day  will  be  the  22nd,  or  there- 
abouts. The  exact  time  of  the  dissolution 
of  parliament  seems  partly  to  depend  on  the 
state«f  the  harvest. 

So  fiir  as  we  have  yet  heard,  all,  or  nearly 
ail  the  members  of  the  Bar  who  are  in  the 
present  house  will  be  again  returned. 
Several  new  candidates  are  also  spoken  of, 
namely,  Mr.  Serjeant  Sliee,  Mr.  Cock- 
burn,  Mr.  Bethell,  and  Mr.  Rolt.  Be- 
sides the  few  Solicitors  in  the  present  par- 
Itament,  or  members  who  formerly  practised 
in  that  branch  of  the  profession,  it  is  conti>- 
dently  rumoured  that  several  practisingso- 
licitors  will  at  all  events  become  candidates. 
We  wish  them  success.  Mr.  Freshfieldj 
formerly  a  seliciler  of  first-rate  emindlMS 
and  ability,  who  was  several  years  in  iha 
house,  and  retired  from  practice  some  years 
ago,  it  is  expected  will  again  come  forward. 
Although  he  was  called  to  the  bar  in  1842, 
he  possesses,  throiigh  liis  sons,  a  deep  in- 
terest in  maintaining  the  character  and  sta- 
tion of  his  former  lmtlu«n,  and  donbdess 
will  promote  a41  their  just  and  reasonable 
objects. 

Our  readers  are  aware  from  the  address 
of  the  committee  of  the  Metropolitan  aiid 
Provincial  Law  Association,  that  it  is  in- 
tended to  submit  the  state  o£  the  prafessian 
to  Parliament.  It  is  announced  in  the  ad- 
dress that — 

''To  promote  the  rediess  of  the  public  sad 
professional  grievances  which  have  been  touched 
upon,  the  canmiittee  propose  to  bring  the  ge- 
neral stale  of  the  prefesnon  under  the  .een- 
sideration  of  parhameat.  la  the  meantime, 
they  are  tddng  means  to  collect  the  materials 
and  evidence  to  be  adduced;  and  thef  starondy 
wrge  upon  every  member  of  the  profiMsioa,  me 
neeeeeity  of  contribotiag  his  aid,  by  expressiag 
to  the  committee  his  sentiments  on  the  varions 
topics  which  have  been,  noticed  in  the  addbess, 
or  suggesting  others; — ^addncina  at ibe  same 
tiaoe  instances  in  support  of  his  opinions.  The 
committee  fully  expect  from  these  aids,  and 
from  various  sources  of  information  opened  to 
them,  to  be  prepared  ixdth  a  great  body  of  facts 
leadyto  be  established  belore  padiaiseBl. 
The  J 


'the  mihhc 


idw 


am  i&mAfSuiitL    Snch 
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cessary,  not  only  for  the  public,  which  has  at 
present  a  very  superficial  knowledge  of  these 
matters,  but  even  for  the  profession  itself,  which, 
although  the  sense  5f  injury  is  general  amongst 
its  members,  has  yet  to  form  and  mature  its 
own  opinion  on  many  of  the  existing  evils  and 
their  remedies. 

**  An  investigation  before  parliament  of  the 
subjects  referred  to  being  an  essential  object  of 
this  association,  it  will  be  one  of  the  duties  of 
the  committee  to  prepare  the  war  for  it,  so  far 
as  circumstances  will  permit,  by  proper  re* 
presentations  to  members  of  the  legislature, 
and  by  obtaining  the  assistance  of  some  of 
those  individuals  who  may  be  qualified  to  con- 
duct the  proposed  parliamentary  inquiry  in  a 
committee  of  the  House  of  Commons. 

"To  further  this  object,  and  to  secure,  in  a 
future  parliament,  a  candid  hearing  of  their  ap- 
peal, the  approaching  general  election  affords 
to  every  member  of  the  prcfession  an  opportu- 
juty  of  contributing,  by  directing  the  attention 
qf  candidates  and  repreaentatives  to  the  im- 
vortant  tubfects  alluded  to  in  the  address." 

Vie  recommend  our  readers  to  lose  not  a  day 
in  enrolling  their  names  and  communicatiDg 
their  sentiments  to  the  committee. 


SBLECnONS  FROM  CORRESPON. 
DENCE. 

RBGXSTHY  OP  DMD8. 

Sir, — I  have  just  seen  the  letter  of  J.  W.  D., 
in  your  number  of  12th  June,  commenting  upon 
my  letter  in  your  number  of  the^  29th  of  May 
last.  I  confess  my  letter  was  written  in  baste, 
and  consequently  worded  loosely,  but  if 
J«  W.  D.  reads  it  again,  I  think  he  will  agree 
in  opinion  with  me,  that  the  view  I  took  was 
not  erroneous  but  correct.  I  meant  to  say,  if 
A,  held  land  in  July  1827f  and  had  judgment 
duly  registered  agamst  blm  in  the  Common 
Pleas,  (and  I  usra  the  words  *'  duly  entered 
against  him,  and  re-registered  down  to  the  pre- 
sent time  every  five  years,")  and  there  is  a 
purchase  from  A,  but  no  search,  and  various 
subsequent  sales  with  searches,  but  were  against 
A,,  and  I :  still  sav,  as  I  said  before,  that  the 
land  is  bound  with  the  judgment  against  A.,  in 
the  hands -of-T.,  4n  the  month  of  June,  1847. 
J.  W.  D.  must  have  assumed  that  it  was  not 
re-registered  every  Ave  years,  a  point  which  I 
plainly  asserted,  though  after  the  lapse  of  20 
years  from  A*'s  sale,  the  statute,  I  presiime, 
would  bar  A,'s  judgment  creditor. 

A  Constant  Readier, 


COUNTY  COURT  COSTS. 

Sib, — In  reference  to  costs  under  the  County 
Courts  Act,  allow  me  to  trouble  you  with  the 
following  case.  At  the  Marylebone  Court  the 
judge  refused  to  give  me  any  costs  of  attend* 
ance,  on  the  ground  that  my  client,  the  plaintiff, 
•bottld  have  attended  personally,  and  that  the 


claim,  which  was  for  5^  odd,  did  not  require 
professional  support  Mv  client  is  a  sculptor, 
and  being  a  foreigner  could  not  have  conducted 
the  case  himself. 

An  Attorney. 


CIRCUITS  OF  THE  COMMISSIONERS. 

FOR  TUB  RELIEF  OF 

INSOLVENT  DEBTORS. 

AtUumn  Circuits,  1^4?. 
noxE  ctncuiT* 
Henry  Revell  Reynolds,  Esq.  Cbief  Coomii* 
sioDsr. 
Kent,  St  DoTsr,  Friday,  Nov.  5. 
At  the  City  and  Coanty  oftlieCi^y  ofCnterbiiiy» 
Monday,  Nov.  8 
Kent^  at  Maidstouo,  Taeaday,  Nov.  9. 
Susi$x,  at  Lew«s,  Friday,  Nov.  26. 
Hertfordtkire,  at  Heitfbrd,  Friday,  Dec.  3. 

« ISLAND  CimCVIT. 

John  Graathed  Harris.  £sq<»  CoMiaHasioBer. 

£st«r,  at  Chelnsibrd,  Tuesdaj,  Oet.  26. 

Sttex,  at  Colchester,  Wednesday.  Oct.  27, 

Suffolk,  at  iDSiricb.  Thursday.  Oct.  88. 

NorfoU;  at  Yannoutli.  Saturday,  Oct.  SO. 

Norfolk^  at  the  Castle  of  Norwich,  Monday, 
Nov.  1. 

At  the  City  and  County  of  the  City  of  Norwich, 
the  same  day. 

Norfolk,  ai  Lynn,  Tuesday,  Nov.  i. 

Suffolk,  at  Bury  St.  Edmuods.  Thup^ay,No»,  4, 

Cumbridgeshae,  at  Gombridge)  Friday*  Nov. 5. 

Huntingdomhirej  at  Huntingdon.  Satvrday,  Nov. 
6. 

NorLhamptottihire,  at  Peterborough,  Monday^ 
Nov.  8. 

ButtandJiire,  at  Oalham.  Tuesday,  Nov.  9. 

Lineohtihire,  at  Lincoln,  Wednesday.  Nov.  10. 

KoitingliMmdiife,  at  Nottingham,  Friday,  Nov. 
19. 

At  the  TowttandCcunty  of  the  Toivttof  Notting- 
ham, the  same  dar. 

DerUfihive,  at  t)erhy.  Monday,  Nor.  15. 

At  the  City  and  County  of  l^e  City  of  Ijicbficld, 
Tuesday,  Ni}v.  16 

Stafftn^dslnrey  at  Stafford,  Wednesday,  Nov.  17. 

Shropshire,  at  Shrewsbury,  Friday,  Nor.  19. 

Warwickshire,  at  Warwick,  Monday.  Nov,  t2, 

Warwiclshire,  at  Coventry,  Wednesday,  Nov.  2 

LeicesterJiire,  at  fiSicester,  Friday,  NoV.  fS* 

Norihamptaaskire,  at  North'amptoas  Monday,  Nbr. 

Be4/wrdehire,  at  Bedford,  Tuesday,  Not.  SfK 
JiuekinghanUhire,  at  Aylsahury,  Tbufsday^  Dse. 

HerruERN  circqit. 
William  John  Law,  B^.,  CommksioaeN 

Yorhhire,  at  Sheffield,  Saturday,  Oct.  16. 

YorS»hirt.Mt  Wakefield,  Monday^  Oct.  18. 

At  the  Toivtk  and  County  ofthel  own  of  Kingsloii* 
upon-Hull,  Monday,  Oct.  85. 

Yorkshire,  attbeCssds  of  York,  Wo^fMsday^  Oct* 
87. 

Yorhduret  at  Riejinond,  Satndty,  Oet  S», 

Durham,  at  Durham,  Monday,  Nor.  t. 

Northumbtriand,  st  the  Moot  Hall,  N«w«aatle* 
upon-Tyne,  Wednesday,  Nor.  3. 


Circmi  ^tke  CammiiiUnms  of  InaohteHt  D^wrs.'^AttornejfS  to  be  Admitted, 
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At  th9  Towo  aod  County  of  the  Town  of  New- 
castl«»npon-Trne»  tb«  same  dny. 

Cumberland »  ot  Carlisle.  Friday,  Nof.  5. 
Wnttncrtland,  at  Appleby,  Monday,  Nor,  8. 
WeUmoreland^  dt  Kendal.  Tuesday,  Nov.  9. 
iMntashire^  it  Lancaster,  Wednesday,  Nov.  10. 
Laneasft ire,  at  Liverpool,  Wednesday,  Nov.  17. 
Cfushift,    at  the  Castle   of   Chester,  Saturday, 

At  the  City  and  County  of  the  City  of  Chester, 
the  same  day. 

FilttUhire,  at  UM,  Monday,  Nov.  Sf. 
Dtnhighihirtf  at  Ruthin.  Tuesday,  Nov.  23. 
MeriimeikMhiri,  U  Dolgelly,  Thursday,  Nov.  25. 
CarxrartYNuAtrf,  at  Carnarvon,  Monday.  Nov.  29. 
Angletey^  at  Beaumaris,  Tuesday.  Nov.  30. 
MvntgamsrytkvMttX  Welchpool,  Friday,  Dec  3. 

•OOTIIBRN   CincUIT. 

Charles  Fhillipa*  Esq.,  Commissioner. 

BerUhire,  at  Reading,  Friday,  Oct.  15. 
OxfcTiltkvr;  at  Oiford,  Monday,  Oct.  18. 
WcTctMUrthire,  at  Worcester,  Wednesdav,  Oct. 

to. 

Herefardtkir$,  at  Hereford,  Friday,  Oct.  89. 


«. 


Radttcr$hire^  at  Presteigne,  Monday,  Oct.  S5« 
Brecknockthire,  at  Brecon,  Wednesday,  Oct.  27. 
Carmarthenshire,  at  Carmarthen,  FriiJay,  Oct.  29. 
Cardiganthire,  at  Cardigan,  Monday,  Kov.  1. 
Pembrokeshire,  at  Haverfordwest,  Tuesday,  Nov.. 

Gfamorgamhire,  at  Swansea,  Friday,  Nov.  5. 

Clamorganthire,  at  Cardiff,  Monday,  Nov.  8. 
'    Mmm6uth»hir$,  at  Monmouth,  Wednesday,  Nov» 
10. 

GI&ueeiter$hiTet  at  Glonccatcr,  Friday,  Nov.  l!^*S! 

Somertetshire,  at  Bath,  Monday.  Nov.  15.         «i*^ 

At  the  City  and  County  of  (he  City  of  Bristol^ 
Wednesday^  Nov.  17. 

Somertetthire^  at  Taunton,  Friday,  Nov.  19. 

Cornwall,  at  Bodmin,  Tuesday,  Nov.  23. 

Devonshire,  at  Plyraoutb,  l*bursday,  Nov.  25. 

Devonshiret  at  the   Castle  of  Exeter,  Saturday, 
Nov.  27. 

At  the  City  atfd  Oouilty  of  the  City  of  Exeter,  th» 
same  day.   •         •  • 

Dortetshire,  at  Dorchester,  Tnesdny,  Nov.  SO, 

Wiltshire,  at  Salisbury,  Thursday,  Deo.  2. 

At  the  Town  and  County  of  the  Town  of  South- 
ampton, Saturday,  Pec.  4. 

South^mpUm,  at  Winchester^  Mon4&y»  Decr  6. 


A'lTORNEYS  TO  BE  ADMITTED, 
Michaelmas  Term,  1847. 


To  whom  Artioled,  Assigned,  SfC.  Clerks*  Names  and  Residences, 

Ayvs,  Henry;  25«  Liocohi's  Inn  Fields  .   T.  M.  Vickery,  lincoln's  Inn  Fields 

Anix,  Wager  Townley,   11,  Princes'  Street, 

Cavendish  Square    .  .        .        •   George  Hooper,  Lincoln's  Inn  Fields 

Azford>  John,  4,  Hanover  Place,  Regent's 

Park F.  Pain  Axford,  Comhill 

Andrews^  Edward,  3,  Duchesa  Street,  Porliland     George  Andrews,  Weymouth  and  Melcomb^ 

Place ;  Weymouth ;  and  Melcombe  Regis  Regis 

Allan,  Edward,  50,  Upper  Norton  St.,  Fitzroy 

Square John  Lawford,  Drapers'  Hall 

Arnold,  €reorge  Matthews,  83,  High  Holborn ; 

and  Gravesend George  Essell,  Rochester 

Brodrick,  Thomas,  35,  Great  Ormond  Street  .   William  Brodrick,  Bow  Church  Yard 
Blackett,  Henry,  \6,  Bedford  Row;  Islington  .   B.  Lewis,  Xj ray's  Inn  Square 
Barrow,  James,  1,  Princes  Place,  Ehike  Street, 

St  James's;  and  Manchester  .        .        .  'John  P.  Aston,  Manchester 
Brandon,  Gabriel  Samuel,  163,  Strand    .        .  'Heniy  Vallance,  Essex  Street 
Busw^,  William,  67,  Upper  Charlotte  Street, 

Fitcroy  Square ;  and  Leicester  .        ,        .A.  Paget,  X^icester 
BramweU,  Wm.  Henry,  Sunderland;  Hough- 

ton-le-Spring ;  and  Durham    .        .        .  John  Bramwell,  Durham 
Baker,   Isaac  Turner,  Si,   Liverpool  Street, 

KiBg'fl  Cross ;  and  Ipswich     .        .  '     • '  S.  B,  Jackaman,  Ipswich 
Barrett,  John  William,  8,  Great  College  St.,     James  Waldron,  Hartswell 

Westminster ;  and  Wiveliscombe     .        ,       C.  Parsons,  Temple  Chambers,  Fleet  Street 
Brooke,  William  Henry,  Dodlev     •        .        .   Messrs.  Goo4e  and  Bolton>  Dudley 
Bemers,  Henry,  jun.,  9,  Mark  Lane;   and 

Wakefield Benjamin  Dixon,  Wakefield 

Bolton,  John,  39,  Argvle  Street,  New  Road ;     John  Hargreaves,  Blackburn 

Blackbum ;  and  Manchester  Street  •        •       F.'  J.  Ridsdale,  Gray's  Inn 
Brown,  Robert. Hamson,  Wakefield        •        •  John  Lofthouse,  Lee^ 

Henry  Brown,  Wakefield 
Briggs,  F^rederiek,  93>    Kennington  Street,     W.  F.  Low,  Wimpole  Street 

Beresford  Street      .  •        .        . '     M.  Shearman,  18,  John  Street,  Adelphi 

Barnes,  Edward  Samnel,  2,  Falcon    Court, 

Fleet  Stmt;  and  Wells  •       • '     .       •  Robert  Davies,  Wells 
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Biggi,  John  Hall  Newton,  8,  Claremont  Place, 

PentoDTiUe ;  Derby ;  Colebrooke  Row ;     John  Huish,  Derby 

lehngton William  Hallowec,  Bedford  Bow 

Brottgfaton,  Robert,  21,  York  Place,  dtj  Road  Francis  Broughton,  Falcon  Sqfoan 

Jdin  Crick,  Maldon 
Baker,  Samuel  Edward,    27,  Southampton 

Row,    RuBsell   Square;     and   Aldwick 

'  Ck>urt,  Blagdon John  Baker,  Aldwick  Court,  Blagdon 

*Brodhur8t,  Alfred,  45,  Stanhope  Street,  Park 

Place,  Camden   Town ;   Newark-upm- 

Trent Charles  Pearaon,  New  Skaford 

Bleaymire,  Edward,   10,    Granville    Square, 

Pentonville ;  and  Penrith         .  .  William  Bleaymire,  Penridi 

Beattie,  James,  51,  Hans  Place,  Sloane  St.       .   H.  G.  Robinson,  Half  Moon  Street 
*BeU,  James,  Uttozeter ;  and  35,  Arfington     James  Blair,  Uttozeter 

Street,  Camden  Town      ....       Charles  M.  Stretton,    18,    Soudismpton 

Buildings 
Champion,  Charles,  21,  Frederick's  Place,  Wle 

End D.  Jennings,  Whitechapd  Road 

Congreve,  John,  14,  Calthorpe  Street,  Grny's 

Inn  Road  ;  and  Newark-uponlVent        .   Godfrey  TaUents,  Newaik-upon-TVeat 
-Clarke,  William,  26,  Wilmington  ^(yptare; 

Barnstaple ;  Craven  Street,  Burton  Cre- 
scent;  Salisbury   Street,   Strand;   and 

King's  Square ^^CSiarles  Carter,  Barnstaple 

Collins,  William,  jun.,  2,  Islington  Place,  Park 

Road,  Islington;  Winchester;   Thavies 

Inn 4  John  H.  Todd,  Winchester 

Calthrop,  Thomas  Downie,  Morden  College, 

Blackheath;  and  Doddington  Grove,  Ken- 

nington •  J.  S.  Rymer,  Whitehall  Place 

Clough,  Benjamin  Morley,  71,  Harrison  St., 

Regent  Square ;  and  Bawtry     .  .   F.  H.  Cartwright,  Bawtry 

Collins,  Charles    Atkins,    23,  Southampton 

Row,  Russell  Square;  Bath;  Lloyd  Sq. ; 

and  Great  Ormond  Street        .  .   Robert  Cook,  Bath 

Cotterill,  James  Hardman,  32,  Throgmorton 

Street  .        .   W.  Henry  Cotterill,  Throgmorton  Biswl 

Cater,  James,    jun.,  Walsall;  Soham;  and 

Bedford  Row,  Bamsbury  Street        .        .   T.  Hnstwidc,  iSoham 
Carr,  William  James,  Ripponden    .  •  John  Ridehalgh,  Ripponden 

Cattell,  Christopher  William,  1,  Brunswick 

Row,  Queen  Square  .  J.  O.  Hall,  Brunswick  Row 

Cox,  Frederick  John,  14,  Sise  Lane         .        .  George  Coz,  Sise  Lane 
Croft,  John,  111^  Strand;   Castleton;   and 

Judd  Street William  Fooks,  Sherborne 

Cockcroft,  Lonsdale  Maving,  Newcastle-upop- 

Tyne Wllfiam  Chartres,  NeweaatLs-npon-T^fw 

Chew,  Townley,  Manchester   ....  John  Jacques,  Ely  Place 

Christopher  Chew,  Mandieatcr 
Chapman,  William  Emerson,  j\m.,  8,  Arthur 

Street,  Gray's  Inn  Road ;  and  Holbeach  .  Thomas  Stnrton,  Holbeadh 
Cheeseman,  John  Goodger,  Steyning      .        .   G.  Dempster,  Brighton 

C.  Chalk,  Brifffaton 
Dalby,  Jesse,  Wakefield         ....  Joseph  Wainwnght,  Wakefield 
Dixon,  George,  14,  Hawley  Road,  Kentish 

Town ThooM  Henry  BJxm,  New  Botvefl  Gomt 

Duncalfe,  John  Thomas,  36^  Sloane  Street* 

Chelsea;  and  Walsall      ....   William  Thonuui,JQn.j  WabaiR 
Dewes,  William  Pettit*  3»  Rayofiond  Buildings; 

Ashby-de-la-Zouch ;  and  Northampton 

Place,  Canonbury  Square  .  Wiffiam  Dew«8«  AsUgrWb-VZeiidi 

Dickson,  William,  jun.,  \%  ISoley  Terrace 

Pentonville ;  and  Alnwick  .        . '  William  Dldonn,  aen.,  Alnwick 

Duncan,    Andrew,   jun.,    li«   FeaAentone     A.  Duncan,  Featherstone  Bnildingi 

BuUdinga IT.  TJinm,  ftiefBeld 

*  Tlui  ap^lieirtMa  friRbe  madean  tha  CosanuMi 
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John  Fm,  Nottingham 
Samuel  Waller,  Cuckfield 

Heiuy  Hughes,  Clement's  Ina 
Frederick  Day,  Heme!  Hempstead 

T.  F.  A.  Bumahy,  Newark-upon-Trent 
William  Christopher  Cheir ,  Manchester 

Henry  M.  Ford,  Exeter 


Dufty,  Richard  Arthur,  Nottingham 

EPAeth,  George  William  Henry,  jun.,  2,  Mitre 
Court;  and  50«  Southampton  Row  . 

Day,  Henry,  Hemd  Hempstead 

Eagleion,  John  WiUiam»  Arthur  Stroet.  Gray's 
Inn  Road ;  Newark-upon-Trent ;  and 
BeUon 

Eltoft,  Joseph,  Manchester 

Ford,  Brutton  John,  52,  Great  Marlhorough 
Street,  Exeter ;  and  South  Street,  Berk- 
ley Square John  Mitchell,  Wymondham 

Forbes,  John,  26,  Queen's  Row,  Bayswater ; 

and  Sunninghill £.  J.  Jenings,  Mitre  Court  Buildings 

Fellowes,  John  Butler,  14,  Victoria  Road,  Pim- 

lico  ;  Plymouth ;  and  Lombard  Street     .   N.  Lockyer,  Plymouth 

Fuller,   Frederick,   23,  Southampton    Bow; 

LJoyd  Square;  and  Great  Ormond  Street  JohnPhysick,  Bath 

FuUager,  Walter  Home,  Lewes       .        .        .   John  £.  Fullager,  Lewes 

Fisher,  Edward  Freeland,  9>  Sussex  Gardens,     R.  Almack,  Melford 
Hyde  Park      .        •        ,        .        . 

Faithfull,  Frederick  Dundas,  60,  Lincoln's 
Inn  fields ;  and  Wath-upon-Dearne 

Gibbon,  Henry,  32,  Great  James  Street,  Bed- 
ford Row 

Game,  William,  Pointington ;  9,  King's  Bench 


CL  Fletcher  Skirrow,  Bedford  Row 
G.  P.  Nicholson,  Wath-upon^Dearne 
D.  S.  Bockett,  Uncohi's  )nn  Fields 


William  H«nry  Gibbon,  Great  James  Street 
H.  H.  Statham,  and  F.  Homer,  Liverpool 
William  Freer,  Leicester 


Walk,  Temple ;  and  Liverpool 
Gramsbawe,  Robert,  8,  Northampton  Place; 

Canonbury  Square ;  and  Leicester    . 
Godwin,  Alfred,  21,  Frederick  Street,  Gray's 

Inn  Road ;  Essex  Court,  Temple     ,        . 

Gray,  Henry  Andrews,  17,  Brompton  Crescent   Robert  Gray,  New  Inn 
Gale,  Charles  Francis,  10  and  13,  Uueen's 


C.  Bailey,  Winchester 


Square 

Grevile«  Giles,  Bristol 

Gowan,  Willxam,  Dulwich       .        •         .        . 
Husband,    Sidney  Otway,  4,  Mitre    Court 

Chambers;  Wem;  and  Lower  Calthorpe 

•Street 

Hare,  Richard,  41,  Manchester  Street,  King's 

Cross ;  Wyke  Regis ;  IVelleck  Terrace, 

Pimlico 

HaOe,  James,  19,  Charlotte  Street,  Islington; 

Charlotte  Terrace ;  Richmond  Road 
Harvey,  Joseph,  67,  Upper  Charlotte  Street, 

Fitsroy  Square ;  and  Leicester         • 
HoUingshead,  Henry  Brock,  Billing^  Scarr, 

nearBlackbum 

Hodffson,  Richard  Huddleston,  Bradford 
Henderson,  James,  8,  Queen's  Row,  Penton- 

ville;  Blackbam ;  and  Enfield 

Heam,  Thomas  Bayley,  Ryde,  Isle  of  Wight  • 


J.  Bowen  May,  Queen  Square 

C.  Grevile,  Bristol 

A.  T.  Upton,  Great  Winchester  Street 


T.  Dickin  Browne,  Wem 

John   Henning,  Weymou&  and   Meloombe 
Regis 

Edward  Bousfield,  Chatham  Place 

A.  Paget,  Leicester 

O.  Milne,  jun.,  Manchester 

James  Ainsworth,  Blackburn 
William  Wells,  Bradford 
John  Wilkinson,  ditheroe     - 

James  Baldwin,  Colne 

D.  Robinson,  Blackburn  &  Clitheroe  Ctatle 
W.  Heam,  Carisbrooke,  Isle  of  Wight 

J.  H.  Heam,  Newport,  and  Ryde 


Hoh,  Joseph  Parson,  5,  Sdley  Tsmee,  Pen- 

tonviUe;  and  Northallerton 
HaUward,  Charies  Bemers,  151,  Albany  St., 

^Mgetit'e  Pialc ;  and  Swopst^ne  ftddory, 

Leicestershire fi.  T.  Cardale,  Bedford  Row 

Hamer,  Thomas  Gseenai^  2,  New  Millman 

Street;  Wakefield;  and  Upper  Calthorpe 


Thomas  Fowle,  Northallerton 
J.  T.  Ambrose,  Mistley 


T.HaAy,  Wakefield 
J.  Sdioley,  Wakefield 


Holt,  Jona6ian,  2S,  Bennett  Street,  'Stamford 
Street;  MalmeKbury;  Coventty;  New- 
gate Street ;  and  Ifigh  Hdlbora 

Haigfa,  John,  Hiiddersfi^ 

BarVey»  Thomas  Mortoi^,  %ham;  and  36, 
CareyStreet 

Banflfton,  Thomas  WiBiam,  8fi,  Great  Tower 

'Street      .'';'.•:•.       ,    '   .  ^eilih  Barnes,  Spring  Gardens 


A.  Tucker,  Charhjs  Street,  Blackfriars*  RoAd 

C.  J.  Shurefl^  loncoln's  Inn  Fields 
^^^Ifiam  Hajy^fa,  Uudderafield 

Thomas  Harvey,  Egham 


ddi  Att&rne^$  to  be  AdmUied^'-^JMalfAeal  tii^ekV  Cattt ;  (SXrU  qfSqmiy. 

Holland,  William,  3,  Upper  Baker  St^  Pen*   .  '.  ^         u     ^ 

tonville A.  W.  TooWe,  Bedford  Row 


Haldane,  Robert,  29,  Old  Bond  Street;  and 
Old  Burlington  Street      .        .        •        . 

Jule,  George  Montagu,  88,  Ficcadilly 

Janeway,  WilDam,  Portland  Place,  North 
Clapham  Road 

Knapp,  Richard,  4,  Old  Square,  Lincoln's  Inn; 


T.  G.  Norcutt,  Queen  Square 
F.  Smcdley,  Jenuyn  Street 

John  James  Josepk  Sndloir,  phancerj  Lan^ 


Benjamin  HoUowav,  New  Woodstock 
•     F.  P.  Chappell,  Quality  Court 


square,  J 
11,  Lower  Charles  Street,  Northampton 
Square ;  36,  Southampton  Buildings ;  1 1 
and  51,  DeT^onshire  St.,  Queen*8  Square  . 

Latch,  George,  32,  Golden  Square;  Newport, 

Monmouthshire Stephen  Towfood,  Newport,  lionmouth 

Lanfear,  William  Burbidge,  5,  liamb's  Con- 
duit Street ;  and  Aldersgate  Street   . 

Lambert,  Alfred,  13,  Upper  Stamford  Street 

Lewis,  L.  Winterbotham,  Cheltenham    . 


H.  R.  Hill,Tbit>gmoittm  Street 

John  Iltffe,  Bedtod  Row 

L.  Wiiiterbotham,  Tewkesbury 


J.  Thomas,  Tewkesbury 

J.  B.  Winterbotham,  Cheltenham 


•John  Mowrilyao,  Sandwich 
J.  Raw,  &,  Fumival's  Ion 


Leith,    Frederick,    King's    Square,  Goswell 

Road ;  Jewtn  Street         .... 
Milward,  George,    13,   Half   Moon    Street, 

Piccadilly Geo.  Fred.  Prince  Sutton,  Baunghall  Street 

[This  list  will  be  oonttnued  in  our  neact.]  * 


ANALYTICAL  DIGEST  OF  CASES, 

RBPORTBD  IN  ALL  THS  COURTS. 

dTouttjs  o{  Squitg, 
LAW  OF  ATTORNEYS  AND  COSTS. 

BILL   OF   DISCO VBRY. 

Orders  of  1845.  —  The  l«6th  Order  of 
May,  1845,  is  not  applicable  to  the  case  of 
a  plaintiff  at  law,  being  also  a  ddfendant  in 
equity,  who  files  a  bill  for  diacovery  in  ud  of 
his  action,  although  the  subject-matter  is  the 
same  in  the  action  and  suit.  Therefore,  a  de- 
fendant, when  he  has  put  in  his  answer  to  such 
a  bill,  may  obtain  an  order  of  course  for  the 
pajrment  of  costs,  and  a  writ  of  attachment  may 
oe  issned  on  nonpayment.  DingwaU  r.  Hem- 
'  9,  33  L.  O.  428. 


BREACH   OF  TRUST. 

^  1.  Solicitor's  liability, — A  solicitor  having  ad- 
vised his  client  (a  person  in  an  humble  station 
of  life)  to  commit  a  breach  of  trust  by  sellinJir 


in  the  defendants.    Lawrence  v.  Boir<r,  2  FhilL 
140. 

DRLIVBRY   or  BILL. 

The  motion  to  commit  for  non-deliTery  of  a 
biU  of  costs  nrast  be  preceded  by  an  order  for 
its  delivery  within  four  days.  Rt  Whekkm^  32 
L.  O.  371* 

DBLivBRY  QF  FAPRRS. 

See  Si^md  BiU. 

EXBCUVORS. 

See  Taxation. 

FUND  IN   OOUBT, 

See  Lien, 

LKOATBB, 

Cosls.Soliciior  and  Clwsrf.— Costa  as  be- 
tween solicitor  and  client  wH!  be  allowed  to  the 
plaintiff  in  a  legatee^s  suit,  where  there  is  a  de- 
ficient fund.    BurHtt  v.  Ranstrtn,  2  ColL  536. 

LlEN. 

Ftmd  in  Co«rf.-*>Liea  of  a  solicitor  upon  a 


out  stock,  of  which  the  client  was  a  trustee,  and  |  fund  in  eourt  for  his  costs  of  smit,  protected  by 
having  himself  profited  by  the  breach  of  trust,  ^  g^^p  order. 

was  ordered  to  be  struck  off  the  RqU,  unless  he  [  ^^  effective  proceedittga  coirid  be  taken  in  a 
showed  good  cause  to  the  contrary ;  but  hav- 1  g^j^  ^  consednenoe  of  the  cooteii^  of  twode* 
mg,  m  obedience  to  the  decree  m  the  cause, .  fe^danU :  HeW,  that  the  phonliff's  si^citor  wis 
replaced  the  stock,  and  paid  the  costs  of  the !  gn^jtied  to  a  taxation  of  hia  <ipsU,  and  to  a  stop 
suit,  the  court  (taking  mto  consideraUon  his  j  qjJ^  ^  ^^  £^^^8.  £Uem  v.  Sketrwood,  8 
jouth  and  other  circumstances)  abstained  from  Beav^  486y 


further  proceedings  in  the  motion,  upon  his 
undertaking  to  pay  to  the  said  parties  to  the 
suit,  their  costs,  charges,  and  expenses.     Good- 
win V.  GosneU,  2  Coll.  462. 
See  Striking  off  the  Roll. 


MAL^RACTICB. 

Disallowamee  ofcosts^-^A  solicitor  employed 
in  the  sale  ot  an  estate,  kne\r  that  the  title- 
deeds  were  .in  the  poss.essioH  of  an  adverse 


breach  of  trust,  the  court,  in  decreeiog^  relief,  in 
respect  of  it,  decrees  the  costs  of  the  smt  against 
them  an,  on  the  principle  of  giving  the  plaintiff 
the  greater  security  for  the  payment,  and  with- 
out regard  to  the  relative  degrees  of  culpability 


2.  When  several  defendants  are  involved  in  a  party;,  he  however  nrocee^e^to  furepare  and 


obtained  the  e^ecutioi^  o^.  the  conve^ce  and 
membriaL  The  s^e  want  o^T  in  conseqaence 
of  the  absence  of  tbe  title-de^ds..  He  was  dis. 
allowed  the  cpsts  of  the.  procee$og,  and  the 
deed  bdng  a  doud  on  the  title,  be  was  also 


AtuOgilea  Digeit  qfCoiei  #  (\mrt$  qfE^puif. 


«M 


ordered  to  deliTer  Hwhlioat  bein^  paid  the 
eosts  thereof.    Poits  y.  DutUm,  3  BeaT.493« 

PARLIAMENTARY   COSTS, 

See  Taxation,  8. 

RR8PON8IB1LITY  OF  SOLICITOR. 

A  solickdr  took  an  bsnffident  security  for 
his  client,  and  the  nature  of  the  transaction  was 
such,  as  in  the  opinion  oC  the  court  to  create 
a  case  of  combined  s^ency  and  tirust.  He  was 
held  (nnder  the  drcnnistane^s)  personally  re- 
sponsible for  the  deficiency,  and  for  the  costs 
of  the  suit.    Craiff  v.  Watstm,  8  Beav.  427. 

8ECV»ITT  ^0«.  COSTSi 

1.  Misdescrintwn.'-'^jnrttn^qf'TtttBj^T^ 
pkmtiff  brought  her  bill  for  Tedemption,  de- 
scribing herself  as  A.  S,,  the  widow  of  Ihe 
mortgagor,  tod  clnming  as  Ms  defisee  and 
executrix ;  but  she  obtained  probette  of  llhe  will 
as  A.  C,  otherwise  B.,  spinstef:  'Held,  that -as 
the  description  of  the  plaintiff  in  the  suit  in- 
volved tKe  <|fiestioR  of  her  tfUe  imder  the  will, 
the  shore  variance  did  not  entitie  the  plaintiff 
to  have  the  bill  taken  off  the  file,  or  security 
given  for  co^ts.  Qrifith  v.  BkketU,  ^  Hare^ 
195. 

Caie  cited  in  the  jadgjneqt;  l||org«|M  ▼.  Bridges, 
1  B.  &.  A.  647. 

2.  KmopQl  of  ««r/ ./K^JidL— *In  a  suit  in 
which  one  af  the  plaintiffs,  all  of  whom  veva 
out  of  the  jurisdiction,  appeared  by  her  next 
friend,  an  order  to  substitute  a  new  next  friend 
for  the  then  existing  bne,  alleged  to  be  a  per- 
son of  insufficient  substance,  and  a  menial  ser- 
vant of  the  solicitor  who  conducted  the  suit, 
and  was  also  a  defendant,  or  to  give  security 
for  costs,  was  varied  by  allowing  such  next 
^end  to  continue^  security  for  costs  being 
given  by  consent. 

Qscre,  whether  a  defendant  can  demand  se- 
curity for  costs  in  a easewhere  all  the  plaintiffs 
are  beyond  the  jurisdiction  of  the  court*  but 
one  of  whonv  not  being  an  infant,  appears  by  a 
next  friend  within  the  jurisdiction.  Landor  y, 
Parr,  34  L.  O.  33. 

0IONSP  9ILL. 

1.  Cotutrmeium  o/6  &  7*  Viot,  o.  "r^-^Jmis- 
^Hctum^-^Order  to  Miperiij»fMper«.*~- An  order 
of  course  may  be  obtained  for  taxing  a  solici- 
tor's bill  of  costs,  under  6  lb  7  Vict.  c.  73>'s. 
37*  if  the  ssbm  faave  been  aotoaUy- deli^rad, 
sWioiigh  it'  may- not  have  been  signed  ores, 
clottd  in  n  letter  signed  by  tiM  solicitor. 
^  The  riMv^^tatute- does  not  afibct  the  origuHd 
juris^ction  of  the  court  to  order  delivery  of 
papers,  &c.,  by  a  ^citor  on  payment  of  his 
taxed  costs. 

An  ofdle^  for  H  ^ITcitor  to  dcfHV^  up  dU 
peepers.  tct.l  bdoUfllUg' to  his  Client  is  restncted 
to  such  pajiei^  asm^  to  thid  business  iii  re- 
«pect  of  Whtdi  theHeft  acwse;  and  it  will  not  be 
•ct  ai(ide  us  1rt«go!ai',  because  it  ipay  nteraUy 
hiclnde  oth^  papet^,  &c.*  'b«l6nging  to  the 
jwne  client;  ■upon  wWch  tfhere  may  exist  a  lien 
w  other  bfttiriess.    2l<f  Pemfet'*  33  U  O.  43. 


2.  The  provisions  of  the  37th  ckose  of  the 
6  &  7  Vict.  c.  73,  for  the  authentication  by  sig^ 
nature  of  a  solicitor's  bill  of  costs,  are  intended, 
for  the  protection  of  the  client  only,  and  there-> 
fore  where  a  bill  has  been  delivered  without 
such  authentication,  that  circumstance  is  no 
objection  to  an  application  by  the  client  for  its 
taxation. 

I^e  decision  in  Bxparte  Gaiiskell,  in  which 
it  was  held  that  applications  for  the  taxation  of 
bills,  in  the  second  class  of  cases  provided  for 
by  the  87tb  section  of  the  statute,  do  not  re* 
quire  notice*  confirmed.    Pender,  in  re,  2  PhUl* 

BTRWLlVfQ  OFF  THB  ROLL. 

Breach  o/*n«f.— PKum?.— On  a  bill  filed  by 
parties  interested  under  A  will,  against  the  sole 
acting  trustee  and  executor,  and  against  his  so<^ 
licitor,  under  whose  advice  the  trust  property 
had  been  improperly  sold  out  by  the  trustee, 
and  applied  principally  to  the  solicitor's  use* 
praying  that  tne  stock  might  be  replaced,  the 
court,  at  the  hearing*  after  directing  certain  in^ 
c^uiries,  ordered  that  the  solicitor  should  show 
cause  whjr,  having  regard  to  his  answer  and  th^ 
evidence  4n  the,  cause,  his  name  should  not  be 
struck  off  the  roll  of  solicitors  of  the  Court  of 
Chancery;    Goodwin  v«  Oosnell,  2  Coll.  457. 

Case  cited  in  the  judgment:  Dangez  ▼.  Angove* 
R.  L.  1793^  A.  f.l48l 

TAXATIOK. 

1.  "  Spcciflf  cir(?ttf)i*f«»cc."— Where  a  cestui 
que  trust  eeeks  to  tar  the  solicitor's  bill  paid  by 
fads  trustee,  on  the  ground  of  overcharge*  he 
nrast  allege  and  prove  spedfic  items. 

It  is  a  *^  special  circumstance,"  wiihin  the 
meaning  of  the  6  &  7  Vict,  c.  7^»  where  a  bo« 
lidftor  pradnees  his  bill  at  the  time  appointed 
for  the  settlement  of  a  transaction,  and  refuses 
to  complete*  except  on  payment  thereof. 
Bennea,  tnine,  8  Beav.  467. 

2.  *' Special  circumstance  "--^A  mortgagee^i 
solicitor  would  not  part  with  the  deeds  until 

Sayment  of  his  bill  of  costs,  which  had  been 
elivered  to  the  mortgagor's  solicitor  a  month 
previously.  Held,  that  this  was  not  a  sufficient 
case  of  pressure  to  induce  the  court  to  order  a 
taxation. 

A  mortgagor  has  not  a  right  to  have  thebips 
of  the  mortgagee's  solicitor  taxed  upon  different 
principles  from  those  which  would  be  applied 
to  th^  taxation  of  the  same  bill  upon  tne  pe- 
tition of  the  mortgagee. 

Payment  of  a  solicitor's  bitt,  delivered  at  the 
kst  moment  of  settling  a  mortgage,  being  in<» 
sisted  on,  without  an^  opportunity  of  examina- 
tion beinig  afforded,  &c.,  a  ''special  circum^ 
stance/'  within  the  meaning  of  the  Solicitors* 
Act.    Jones',  in  re,  8  Beav.  479- 

3.  "  Special  circiMiiifafice."-T- Where  payment 
of  a  bill  of  costs  has  been  obtained  by  undue 
pressure,  a  taxation  may  be  directed  on  proof 
of  overcharge,  without  showing  that  such  over- 
charges are  so  gross  as  to  amount  to  fraud. 

It  is  a  "special  circumstance"  within  the  5 
8c  t  Vict.  c.  73,  where*  on.  paying  off  a  mort^ 


^e,  a  sottolar  proteer  Ui  fafll  wd  inakts 
Ma  conditum  lor  inmediate  cam- 
items  ane  objected  to>  aad 
i  wiUl>e  duFeetedafior  fmpamt,  if 
are  apparent  o^Brchargas* 

A  taxation,  at  the  intanee  of  a  mortgagor^  of 
the  bill  of  l^e  mor^agee^e  aetteitor,  mait  be  aa 
between  the  solicitor  and  his  client^  the 
gagee. 

Upon  an  application  t»  tax  a  paid  billy  die 
eoficitor  will  not  be  permicited  to  add  to  vmj 
imder-charges  contained  therainy  but  the 
tion  most  be  had  onthe  bill  aa  dattvend  and 
paid.     Wells,inre,sBeBV,  416. 

4.  When  F«/i»Md^— Tha  lapee  of  12  calendar 
months  after  payment  of  a  bill  of  costs  pre- 
dndes  taxation  under  the  Solicitors'  Act. 

'Fhe  rule  applies  where  payment  is  made  by 
trustees,  Sec.,  and  the  apphcatios  for  taxation  is 
made,  under  the  38th  section  of  the  6  &  7  Vict. 
e.  73,  by  a  party  ''liable  to  pay.**  Jfossey,  m 
re,  8  Beav.  458. 

6.  FFwieji'  Tffiu€d,  —  Jwrisdietion,  —  PartSea 
agreed  to  compromise- a  suit,  and  the  tmetee's 
costs  were  to  oe  deducted  out  of  a  fond  in  his- 
hands.  By  an  order  of  ^e  Yice-GhaneeUcHr  of 
England  the  compromise  was  confirmed.  It 
appeared  to  be  the  agreement  between  the 
parties,  that  the  costs  should  be  taxed  in*  tlie 
oaae.  An  application  to  the  Mastsr  of  the 
Rolls  for  taxation  under  die  statute  was  refused 
with  costs. 

Jurisdiction  of  the  Vice-Chancellor,  under 
die  6  &  7  Vict.  c.  73»  to  order  the  taxation  of 
biUa  of  costs.    Howard,  in  re,  8  Beav.  424. 

6,  Where,  upon  an  application  for  taxation 
under  the  Solicitors'  Act,  it  sppears  probable, 
d«t  upon  grounds  not  determinable  under  that 
juiisdiction,  payment  ought  not  to  be  made 
without  further  investigation,  this- court  may 
pvoperly  abstain  from  ordering  payment,  or  from 
ordering  die  delivery  up  of  de^s,  till  the  ques- 
tion which  cannot  oe  determined  under  that 
jdrisdictiouj  have  been  properly  investigated 
and  determined  etoewhare.  DaUnfy  i»  re,  8 
Bear.  469. 

7.  Executors,— A  solicitor  waa  emidoyed  by 
a.  testator  in  his  life  time,  and  by  his  executors 
and  trustees  after  his  death.  The  latter  applied 
for  the  taxation  of  the  bills  subsequent  to  the 
dttftCh :  Held,  that  the  solicitor  was,  on  this  ap- 
nlication,  entided  to  have  a  taxation  of  all  the 
biUs.    Dolby,  in  re,  8  Beav.  469. 

.  8.  Parlieunentary  ^tutaese. — If  a  bill  of  costo 
contains  charges  relating  to  parliamentary  bun- 
BOS,  and  also  charges  relating  to  g^eneral  busi- 
ness, the  Court  of  Chancery  haa  jurisdiction, 
under  the  act  6  &  7  Vict,  c  73>  to  make  an 
order  for  ite  taxation ;  and  it  is  unnecesearv  to 
obtain  the  Speaker's  warrant,  under  the  6  U.  4, 
c.  123,  for  taxing  those  coste  which  relate  to 
die  parliamentary  matters,  la  re  Georoe  Aiw^A, 
33  L.  O.  187. 

9*  breguhr  order, — A,  Ji.»  who  claimed 
some  property,  conv^ed  it  to  trustees^  upon 
truste  for  carrying  on  the  litigation  and  pay- 
QiCBt  oi  the  cost%  &e.  Tha  tmateea  employed 
a.  solicitor,  and  they  raised  a  snm  of  money 


npon  A,  R,'g  nola  immn  Car  that  pntytji 
which  they  placed  in.t)le  solisitor's  handa.  A^M^ 
alone  obtained  an  exparte  order  for  taxation ; 
it  was  discharged  for  irregtdarity.  Mobh9,  ex- 
parte, 8  Beav.  499. 

10.  Order  of  course  discharged,  on  the  ground 
of  the  case  being  mis-stated  npon  the  petition 
for  the  Older.  A  soinior  basing  deliTered  his 
bi]l»  is  bound  by  i^  and  the  tucaftioa  miiBt  be 
OR  tha  bill ;  he  is  not  efltitled,  aa  of  coaree,  to 
reduce  hia  demand,  or  to  reserve  the  power  of 
adding  to  the  charges.  Qm^en,  mre,%  Ben:; 
4(36. 

mUBTBB. 


1.  Solicitor, — A  traatee  acting  aa  solicitor  in 
the  trust  matters,  is  merely  entiued  to  easts  out 
of  pocket.  The  rule  is  not  inflexible*  amfcon. 
pensation  mav,  in  special  cases*  be  made  him, 
ander  the  auUmritji  of  the  cour^  by  a  fixed  al- 
lowance, but  not  bv  allowing  him  to  make  the 
usual  professional  chasgesL.  JBoui&^^e  v.  Bioir, 
8  Beav.  588. 

Ctses  cited  ki  die  jodgment:  lf«w  v.  JoBM»f 
Jwman  Blytb*  338 ;.  Moers  v.  Frowd,  3  MyL 
Sc  Cr..45 ;.  ManbaU  v.  UoUoway,  t  Svtm.  4aS. 

2.  Local  act, — 32iMf  Order  qf  August,  l^U 
—Parish  ofiicers  having  received  information 
that  a  person  was'  a  pauper  lunatic,  lik^  to 
do  mischief,  caused  an  order  to  be  left  with 
A,  JBL,  who  Ihred  at  his  house,  and  appeared  to 
have  tha  cars  of  him,  for  his  removal  to  the 
workhouse.  A,  M*  soon  aftorwania,  assisted  by 
othes  persons^  took  him  forcibly  to  the  work- 
house in  a  strait  waistcoat,  tie  remained  in 
the  workhouse  about  a  week,  at  the  expiration 
of  which  he  was  bgought  before  a  map^jtrate 
and  discharged.  He  then  brought  an  action 
for  an  assaidt  and  false  imprisonment,  and  an 
action  of  trespass,  against  the  parish  officen^ 
and  in  one  of  tbem  recovered  400/.  ^"**pn. 
which*  upon  a  motion  for  a  new  trial,  were  re- 
dnced,  by  consent,  to  2002.,  no  new  trial  being 
granted.  The  other  action  was  not  tried.  The 
trustees  of  die  parish  having,  under  a  local  act, 
auk)Mrity  to , manage  the  parish  accounte  and 
to  superintend  the  treatment  of  the  poor, 
charged  the  damages  and  costs  incurred  in 
these  actions  against  the  poor-rates  of  the 
ptfrish.  The  rates  so  charged  were  snbae- 
qaentiy  allowed  in  open  vestry,  and  the  ch 
paid  out  of  them.  Upon  aa  information 
against  the  trustees,  for  the  purpose  of 
pelling  them  personally  to  refund  the  money  aa 
paid,  as  for  a  breach  of  trust,  the  cofwt  din* 
missed  the  information,  being  satisfied  npon 
the  evidence  before  it,  without  ragned  to  the 
proceedings  at  law,  diat  the  parish  c^Bosin  had 
not  partidpaitod  in  die  forcible  vemovai  of  tha 
pauper,  and  had  in  other  respecte  acted  i 


ably,  tiiough,  perhaps,  not  steiody  according  to 
law,  in  the  oischarge  ot  dieir  doty;  tonss 
ouently,  that  they  were  entided  to  be  allowad 
tne  payment  so  made,  either  moder  tha  Sfith 
section  of  the  local  act„  which  provided  Chat  ail 
costa  and  caqpenses  to  be  incnmd  by  the 
trustees^  or  any  peradn* employed  by  t' 
proaecnting  or  MbMd^  any      ' 


AmIgikaiDSgatqf 


tfiA  eseurtkm  of  Uis  ac^  ahoold  bedefiafed  out 
of  the  moBgy  ariBiog-  by  virtue  of  the  ect,  or 
the  general  lav  agplicabk  to  overseers  and 
tfacir  aceomitSk 

The  32nd  Order  of  August,  1841,  applies  to 
the  case  of  an  infianxiation  filed  agaioet  indi- 
Yidnal  laembers  of  a  body  of  public  trustees, 
chai^fpng  such  individuals  witn  a  breach  of 
tnist  JtronMy-GoMroi  y.  Pearsw,  2  CoU. 
SfiU 


Cam  titod  in  the Jadgment 
Cooiiton,  1  Y;  &  C    '~ 


Attonu»y-G«oerai  ▼. 
C.  G.  417. 


3.  ^^porlMHiJiuii/  between  retd  and  pentmal 
estefr.— The  trusts  of  a  mixed  residnarv  gift  of 
real  and  personal  estate  hariog  fdled,  tne  costs 
of  a  smt  oy  die  next  of  Ion,  chdming'  the  whoTe 
on  the  ground  that  the  real  estate  was  converted 
ont  and  out,  were  appfroprtated  between  the  i 
real  and  personal  estates,  altliougii  the  title  of ' 
Aeheirtotfie  land  was  held  to  be  so  clisarl 
dtat  the  court  aiQuged  it  to  lum  in  die  absence 
of  some  of  die  next  of  kin.    Christian  r.  Foster, 
%  Phin.  161. 
Cs8«s  cited  in  the  jodgment :  Howae  r.  Chap- 

mm,  4  Ves.  549  ;  Ackroyd  r.  Smhbton.  1  Bro. 

C.  C.  509;  AtCoraev-Genenil  r.  Lord  Win- 

dieIsM,  S  Bro.  C.  C.  373 ;  Attofiiey^eiient 

T.  Hafst«  S  Cox*  364w 

See  Breach  of  Tmst. 


ftECENT 


DECISIONS  IN   THfi  SUPE- 
BIOR  COURTS. 


xspoaTxa  bt  BAaxisrsas  or  the  sxvaBAi. 
cotrars. 

iUrlr  CtaiurHor. 
Re  Nku.    May  8th,  1847. 

PRini.SGB    OV   SOLieXTOIL  FBOH  A&BB8T. 

JMobviom  deviation  J^om  the  direot  route. 


€omttis  Lord  ChanoMn-. 


infermed  the  oflker  at  the  time  of  his  arrait 
that  he  ims  proceeding  to  procure  refreshnoent^ 
and  Mr.  Eomilljr  contended  that  he  had  not 
unaecessarily  deviafesd  beyond  such  limits  aa 
the  court  would  allow.  He  cited  Hatch  yj 
BU$uU^  Gtlb.  308;  Ugh^oat  v.  CofNercm,  2 
Wm.  Blackstone,  1113;  Pitt  v.  Coomes^  & 
Barn,  k  Adol.  1078,  and  the  cases  there  quoted 
by  UttUdale,  J. ;.  Exj^rU  ClarK  B*  Setcer- 
hro^^  2  Dea.  &  Chitty,  99 ;  EaepaHe  JVatkimt^ 
in  the  Attomesf-Geueral  v.  Skinner^  Cofnpaay» 
1  Cooper,  1,  (also  in  8  Sim.  377) ;  and  Re  J.  T., 
in  Attomejf' General  v.  Leatherseliers*  Company, 
7  Beav.  157. 

Mr.  Rolt  opposed  the  application,  and  relied 
upon  the  case  before  the  Vice- Chancellor  of 
Efngland,  {Exparte  fVaikins,  suprh,)  and  upon 
the  circmnstemce  of  the  intention  to  dine  ndt 
having  been  communicated  at  the  time  to  the 
officer* 

The  Lord  Chanceilor,  after  hearing  Mr. 
BomiUy  in  nply,  said  he  did  not  thank  he  could 
eitend  the  prolectioa  to  the  present  case.  In 
requiring  the  party  to  retum  stnoght  home 
the  court  did  not  mean  to  say  that  be  was  to 
proceed  in  the  most  direct  line  possible ;  hut 
here  there  was  a  deviation  of  nearly  400  yards 
out  of  his  route.  The  affidavit  did  not  stal» 
that  he  told  the  officer  he  was  going  to  dine  aAi 
the  place  near  which  he  was  arrested,  anck 
thereibrsit  wae  not  proved  to  his  lordMup's 
satisfaction.  The  application  must  be  reftteed^ 
witheostSb 


▼.  Buckte.    March  26tfa,  1847. 

DISCHARGING  QBOBB  OF   COURSS. 

An  order  of  coarse  can  onh  be  discharffed 
iq>on  the  ground  of  isregmarity  w  ohtam* 
ing  it. 

Mr.  Lee  and  Mr.  Selwyn  said,  that  in  this 
cause  James  and  Bucklis  had  been  appointed 


mesplamed  at  the  time  of  being  taken  into  joint  receivers.     Buckle  had  also  an  interest  in 


sastodg,  wUl  deprive  a  aoHsitor  of  his  pru 
9ilege  of  freedom  from  arrest  mhikt  return^ 
ing  home  from  the  court  in  whioh  he  has 
beisn  engaged  in  the  suit  of  his  client, 
Mr.  RomiUg  stated  that  this  was  an  applica- 
tion by  the  solioitor  for  the  plaintiff  in  the  cause 
of  Jones  V.  Hoss^  to  be  dischaiqg;ed  from  custody 
Quder  the  following  circumstances  : — Upon  re- 
turning to  his  office  in  Copthall  Court,  in  the 
city,  from  the  Lord  Chancellor'a  Court  at  West- 
■iaster,  oa  the  previous  Saturday,  where  he 
had  atteoded  profoseionally  in  the  suit,  he 
hadtakea  the  steam-boat  to  London  Bridg^e, 
and  was  proceeding  to  the  Ship  Taarem,  in 
Water  Lans,  jEes  the  purpose  of  obtaining  his 
dinnw,  when  he  was  aireated  betweea  the 
vcsCsrm  door  of  the  Custona^Honse  and  the 
deal  Rrchangei  vadar  a  wiit  of  attachment 
Med  by  the  Master  of  the  Rolls  on  the  2l8t 
«f  Dec.  hot.  ThedivomncB  froBi  the  direct 
wahthma  LoadeaBsi^e  to  Copthall  Court 
was  ahttle  above  300  yards,  and  be  was  taken 
ii*>  fMlo4[  at  a  qpweles  befoia  a  o'cloch^  hav- 
«i  Mt  WiatMiiistrr  a  Urn  miiwfesa  after 
3  o'clock.    Theaffidantdidnotstatvtiathe 


the  suit;  and  was  desirous  of  getting  in  the 
accounts.  Being  prepared  with  his  own,  but 
unable  to  procure  those  from  James,  he  took 
out  a  warrant  for  the  latter  to  carry  in  his  ac- 
counts, and  procured  an  order  from  the  Master' 
that  they  should  be  brought  in  within  a  specL- 
iied  time.  After  the  expiration  of  the  time 
allowed,  the  Master  certified  that  James  had 
made  default  in  bringing  in  his  accounts,  and* 
Buchle,  on  the  18th  of  Feb.  last,  obtained  the 
usual  four  day  order  that  James  should  bring, 
them  in  within  four  days  after  personal  service* 
of  it.  This  order  was  subsequently  discharged 
by  Vice-Chancellor  Knight  Bruce,  upon  motion 
by  Counsel  for  James,  and,  as  was  renresented, 
on  the  grounds  that  the  court  woula  not  en- 
coura^B  Receivers  in  a  cause  to  go  out  of  the 
course  of  their  ordinary  business  and  take  an. 
active  part  in  the  proceedings.  The  present 
motion  was  to  discharge  his  Honour^s  order. 

Mr.  JL  Farher  and  Mr,  Hardy,  who  kh 
peansd  for  Jeamh  haviag  acqnieeeed  in  the 
labovaslatsuninty 

TheZxM*d  ChaneeUor  remaikcd,  that  he  could 
jnot  camBMn  Bpoa  what  gpn—da  they  had  #- 


2Mi8 


Superior  C&ttAs :  ^)!tM.^^^H^4''Chiskeifthr.^^  Bflidl. 


plied  to  the  Viee-GHkitacellor  to  disictiari^e  the 
order  of  course.  Tliey  migbt  possibly  have 
contested  the  Mastei^s  order  td  1[>Hi)g  in  the  ac- 
counts ;  hut  that  not  having  been  done,  and 
the  certificsd»  of  the  Master  hovhig  been  regu*- 
larly  obtained,  the  four  day  erder  followed  of 
course.  An  order>of  oourae  cas  only  be  dift^ 
charged  on  the  ground  of  irregularity  in  ob- 
taining it,  for,  as  the  term  implKs,  a  party  who 
has  a  right  to  apply  ior  it  ie  entitled  to  have  it 
granted.  This  motion  onist  therefbie  be  al- 
towed.  V 


lUiTte  pc[tnft  (  ;, 

Bodkh  V.  Gtmdelk    May  22,  )847 . 

PRODTJCTION    OP,  PAI^BRS.  — '.SOLiciTORS' 

It  is  no  answer  to  a  motion  for  the  production 
qfdocumentSy  to  show  that  the. party  is  a 
bankrupt y  and  that  the-docum^s  are  injthe 
possession  of  his  solicitor,  who  ciain^  a  lien 
upon  them  for  costs. 

This  was  a  motion  for  the  production  of 
documents. 

Mr,  Turner  and  Mr.  Roundell  Palmer,  for 
the  motion,  stated,  that  it  was  opposed  upon 
the  ground  that  the  solacitor  of  the  ^mrty  against 
wh<»n  the  motion  was  made,  had  a  lien  upon 
ihe  papers  for  his  costs,'  and  that  therefore  the 
party  was  unable  to  produce  them.  •  They  cited 
Furlong  y.  Howard,  2  Sch.  &  Lef.  115  -,  ^Taylor 
V.  Rundall,  Cr.  &  PhiU.  164 ;  and  Braesinffton 
y.  Brgssington,  1  8un..&  8tn.  101, 4Qjdu>w  that 
the  court  would  not  allow  Uie  solioitor^s  right  to 
obstruct  the  course  of  justice,  but  it  would  give 
time,  if  necessary,  to  enable  a  party  to  ipto&tce 
the  documents  required. 

Mr.  Olttsse,  in  opposition  to  the  motion,  re- 
ferred to  a  dictum  of  Lord  Eldon  in  es^art^ 
Shawt  Jac.  270,  to  show  that  a  patty  could  not 
compd  his  solicitor  to  give  up  documents  o>n 
which  he  had  a  Hen,  without  paying  his  bill. 
But  in  this  case  the  party  had  biecome  bank- 
rupt since  the  debt  to  tue  sohcitor  waa  in^ 
curred ;  and  how  could  he  be  compelled  to  dis- 
charge the  solicitor's  lien. 

Lord  Langd&h  expoessed  Ins  opinion,  that 
the  party  was  bound  to  produce  the  idocumentSi 
If  a  difficulty  acose  in  Uie  waj  of  their  produc- 
tion, the.  court  would,  give  him  time 'to  take 
such  st€a>8  ae  were  neceesMry  for  that  purpose. 
Ue  would  make  the  order  subject  t&subh  ap- 
I^icAtiqn  as  the  party  might  midte  in  ca6e  he 
iisas  unable  to  obtain  possession  of  the  docu- 
ments. '       . 


Johnson  v.  Tucken    June  12th,  1847. 

•irOTICK    OP    PILING    BBPLlCAflON. -— 23RD 
ORIMBR  OP  OCTOBBA,  1S42. 

JVhere  notice  of  the  filing  of  a  replication  is 

not  served,  pursuant  to  the  23rd  Order  of 

October,  1 842,  the  replication  ordered  to  be 

taken  off  the  file. 

*  In  this  case  a  replication  had  been  filed  on 


the  fl A  of  jMiarc^  la^t,  W  nfiHf^  fkmhV^ 
had  noit  be^  aecyed  v^.ihfi  \iik  AptC  The 
23rd  Order  ot  October,  JLft4|»  ^ffecte'  tjcwi  no- 
tice of  replic9tipn.,8]iaUl)?^giyeu.tte  aaioe  day 
on  which  it  is  filed.        ........      ,  ■ 

Mr.  Bf^M^  and  >tr^  ^^f  jp^ow^nioTed  that 
the  replication  be  taken  pjs^  jh^,  fi)i^  ;|q^uTegu- 
lari^,  or  that  the  sendee  of  fee  noticcaf  lepfi- 
cation  ^e  set  aside  for  i^egalanl^.  Th^  eon- 
tended  that  the  word^  of  th^  omer  were  clear 
an^.precise,  and  that,  a^^  all  ^u^ffeiiittit  steps 
in  the  cause  daEed  froin  the  d^  on.  wnidh  the 
replication  ^vas  filed,  it  w6ii^l.pf:,  m/pet.  by 
keepifl,y  the  defendant  in  igqpj;^c^  of^U^.^Gng 
of  w  rfpri£(^ion^.to  d^nyehiip^of.l^  lapae  be 
waa.entiUed  to^^a^d  ccpm^el  hirn^  ^&i^  ^  ^^ 
Mjistfx  to  enlarge  pMMic9tionu '  Tk^  m.  the 
case  oif  X<pr4!5t|^/^i^  JS^sd.  Leff»0b3.JPec.  19, 
1846,  ihe^l^ter  g£  theitcals^hf^  gf^^i^  an 
applicatipQ..  of  a  simila;r.  despiptioij,  .[Mw  had 
ordered  4  cprti^cate  oi  the  ^laufEi^ei^qr.of  as 
answer  to  be  taken  Q^tbe,  j%  fox:  iromlanty. 
Thev  also  cited  Johnson  y^  Bar^es^  )A  Jw*  26l. 

Mr.  J.  P^er  aud  Mr»  Glasse,,cinUK  urged 
that  the  application  was  pi-ematiuiief  and.  that  at 
present  there  wa^  nothing  irregu)^  £a  any  of 
the  proceedings.  In  the  ca^  of  4^rd  S^^^eLi 
y«  Bond,  Rubsequent  steps  had  |>qen'«takien  in 
the  cause  after  the  certificate  had  beep  0ied;  it 
therefore  differed  from  the  present  case,  where 
nptlui]^  had  been  done  bjr  the  plaintifiT  subse- 
quent to  filing  the  rieplicatioQ,  and  the  defend- 
ant had  not  been  hindered  in  ans  way. 

The  7ice-CiancWlorsaid,h^4i4>^fB^'>^^'^^ 
that  this  question  had  ey^.  ariwA  WoTe;  it 
appeared  to  him  a  yery:  reasonable  application. 
It  was.  not  denied  that  the  d^endan^  t)iron^ 
the  conduct  of  the  plaintiff  in  xibt.  giving  hun 
notice  pursuant  to  the  23^4  Order  of  O^ober, 
1842,  might  be  obliged  by  the  course,  of  the 
coiul  to  take  a  proce^dling  which,  wow  not 
otherwise  haye  been,  lorced  upon  bu^  He  did 
not  think  tbat,  the  pl^tiff  had,  ^  wht  to  put 
the  defendant  in  such  a  position,  and  he  should 
thei^fore  direct  the  replication  to  be  taken  off 
the  file,  and  that  the-piaintiff  should  pay  the 

COStBv;.  »         •  -.    ..  \'       viV        r       . 

Gurfn'43toi^ 

(JElefore  the  f^our  J[adgefl4^' 
Tlie  Queefkx.  Qiffttrfi-  ,|5aater/Ke5m,yl84r. 
'    * '    MANiiAHU8;«**^piiAcrtGar^ 

Ap(ttish'6tiirhyias  liisfkts}^^  J^  Ids  office 
"  oh  a  qharae  if  miiscoiiiduct  by  ike  tKewa- 
beht  in  Nor.  1841^  '^tbho  died  in'  the  year 
iB44.  *the  hUrk  madeiSritiin  appUeations 
ioiheineimbentintihexyeat^lS^'emd  1445, 
but  ^tnUd  obkdfsnd  anelcer*  *  A  >«fe  nisi 
fhr  a.mandmnue^  to  the  imoiumbemt  to  restore 
him  to  the  dffiee  M}ae  -  iibtnm&^  i»  Jamuary 
last,  and  it  wois  stafetf  on  tfie  affidavits  that 
the  povitty  of  Me  appHcant  was  the  reaeon 
why  an  earlier  .a/>p«»cafto».  had  mot  been 
inade,  " 

Held,  that,  under  the  facts  of  this  case,  tie 
a^Splkatimf^  a  mqmbumts^maa  mist  made 
to  the  court  in  proper  Onie, 


,^^p€nor,  Cm^i,  QM^V.fciic&. 
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A  AULB  msi  had  be«i  obUaned^p4}^  .^P^^ 
Mr.  Gifeml.  the  incumbent  of  Shidforay  to  snow 
canse  why  be  should  not  restore  G.  Start  to 
the  office  of  parish  clerk. 

Sir  F.  Tkesiger  f  with  whom  was  Mr.  Beetham) 
showed  cause,  ana  contended  that  the  applica- 
tion was  too  late.  Stmt  had  been  removed 
from  the  office  of  parish  clerk  on  a  chaise  of 
embeulement,  in  Norember,  1841,  by  Mr. 
Onslow,  who  was  then  incnmbent  of  the  parish, 
and  who  died  in  1844.  Since  that  time  there 
have  been  three  incumbents,  and  no  application 
is  made  for  a  mandamus  till  January,  1847. 
(He  was  stopped.) 

Mr.  Self  m  support  of  the  rule.  It  appears 
firom  the  affidavits  that  Start  by  being  deprived 
of  the  vfSct  of  parish  clerk  was  reduced  to  great 
poverty.  That  in  the  year  1843,  and  on  two 
oecaflons  in  1845,  appucakions  in  writing  had 
been  made  by  him  and  his  friends  to  Mr. 
Onsbwand  the  incumbent  who  succeeded  hiin, 
but  the^  could  not  obtaia  any  answer  to  their 
applications,  and  until  there  had  been  a  refusal 
the  applicant  was  not  in  a  situation  to  come  to 
this  court  for  a  mandamus,  jlllr.  Juetice 
Wigltmaiu  The  rule  is,  that  the  application  I 
most  be  madf  promptiy,  otherwise  the  court  will 
not  listen  to  it.]  The  delay  has  arisen  from  the 
poverty  of  Stnrt,  and  the  application  has  been 
made  as  eariy  as  possible  under  the  circum- 
stances of  the  case. 

Mr.  Justice  Patteson,^    There  is  no  precise 
role  of  court  as  to  the  time  within  which  an  ap* 


ing  eausti  o^roMis^  a  rnlefor  a  tMmdamm$, 
nfl/eff  the  order  had  heenfir$t  brought  imto 
tki$  courfby  certiorari, 

A  RULB  urn  had  been  obtained,  calling  upon 
the  overseers  of  tJie  townships  in  the  Oldham 
union  to  show  cause  why  a  writ  of  mandamus 
should  not  iesoe  conmianding  them  to  assemble 
and  appoint  a  barrister  to  act  as  returning  officer 
at  a  certain  election  of  guardians  forthat  union  in 
pursnanoe  of  the  directions  of  an  order  of  the 
Poor  Law  Commissioners, 

Mr.  /.  Cobhett  showed  cause,  and  contended 
that  the  order  of  the  Poor  Law  Commissioners, 
which  was  now  sought  to  be  enforced,  was  in* 
valid.  [Lord  Denman,  C.  J.  Can  vou  raise  an 
objection  to  die  validity  of  the  oraer  without 
having  first  brought  up  the  order  by  writ  of 
certiorari  ?]  The  4  &  5  W.  4,  c.  7^,  s.  105, 
does  not  say  that  orders  of  the  Poor  Law  Com* 
raissioners  can  only  be  questioned  when  brought 
up  by  certiorari. 

Mr.  TomUnton  contiiL  These  orders,  by  the 
42nd  section,  have  the  same  effect  as  if  thev 
were  embodied  in  the  act,  and  then  the  105tn 
section  provides  the  remedy  by  certiorari. 
Inhere  is  therefore  no  other  mode  of  impeach* 
ing  the  validity  of  this  order. 

Lord  jDmipcafi,  C.  J.  I  entertain  a  clear 
opinion  that  the  Poor  Law  Commissioners  have 
fvdl  power  to  make  any  order  with  respect  to 
the  regulation  of  the  relief  of  the  poor,  and  that 
an  order  made  by  them  relating  to  such  matters 


role  ctf  court  a«  to  the  tmiewitiiinwmcn  an  ap.!  eqial  to  a  legislative  enactment; 

pbcaiiooonhiBkindmaybemade,buttiie£arts|^^l^^  i^  ^^j  ^^^J 

and  circumsunccs  of  e«Ji  case  must  guide  the  been  brought  up  bydtertiomri  and  quashed.  If, 
court  m  the  exercise  of  its  discretion.  I  do  j^^^^^;;«|«  ^/^e^  ^^own  that  thfe  order  wai 
not  thmk  we  ought  to  grant  a  rule  for  a  man-  „^j  ^^^^  -^  ^  matter  relating  to  the  administra- 
damus  under  these  circumstances.  I  do  not  ^j^  ^^  ^^  ^^^  La  and  consequcntiy  that 
say  that  Doverty  would  not  be  a  sufficient  ex-  ^^e  Poor  Uw  Commisskmen  had  no  jui^sdic- 
cuse  under  any  atate  of  facts,  but  m  this  case  I  •  tion  on  the  subject,  then  the  order  must  fall  of 
can  imagine  it  might  have  been  most  material  i  -^^^  ^  ^ 

diat  the  application  shoiUd  have  been  made  \     ^{^  j  ^^^^^  ^^en  contended,  that  a  return- 


during  the  hfe  of  Mr.  Onslow. 
Justices  Wighimamad  Erie,  concurred. 
Rule  refused, 


ing  officer  for  several  parishes  or  townships 


irerai  pans 
was  not  an  officer  named  in  the  4  &  5  W.  4,~e. 
I  76.  The  effect  of  a  eontrary  decision  would 
;  be  to  make  overseers  union  officers,  and  to 
;  cause  them  to  depart  from  those  duties  which 
•  the  law  calls  upon  them  to  dischaige. 

LordJ>mmmi.    It  appears  to  me  that  the 

appointment  of  a  retimiing  officer  is  one  of 

those  things  which  most  be  aoneforthe  general 

execution  of  the  powers  given  by  the  act. 

PatUion,  J.    I  think  ike  40th  and  46th  see* 

n  «.;^-#^  n..^hu  ^^  ««««;«/  n  illSS/SJ.  t">°«*  token  together,  dearly  show  that  the  Poof 


The  Queea  v.    The  Overseers  qf  the   Oldham 
Union.    Trinity  Term,  1847. 

ORUBE   OF    POOft    LXW     COMHISSIONBRS.— - 

The  Poor  Law  Coiunissioners  made  an  order 
direetiaig.tke  overseers  qf  the  townships  of 


election  qfguardians»    A  rule  for  a  man- 
damus to  the. over  seer  having  heen  obtained, 

Held,  iAdI  ftov  IPOS  ho/Am^  4m  tiie  fate  of 
theofder  io  show  tkat  the  Poor  Law  Com- 
miitioHan  had  ^eosdod  tho  jurisdiction 
given  thwnbg  th€*4  4- 4S  TT.  4,  c 76. 

Held,  oho,  that  if  thi  Poor  Law  Cov^mis- 
sioners  had  power '^0  make  the  order,  the 
validity  of  it  could  not  be  discussed  in  dhow- 


Lord 


C;  #.,  htfd  left  the  eoilrt. 


returning  officer  to  be  appointed  for  eerrymft 
into  effect  the  general  purposes  of  the  act. 

Coleridge,  J.,  concurred. 

Erie,  J.  I  am  of  opinion  that  the  commis* 
sioners  have  power  to  make  an  order  like  the 
present,  and  if  it  is  within  their  jurisdiction, 
then  the  validity  of  it  cannot  be  disputed^ 
unless  first  Inrought  up  by  certiorari. 

Rule  absolute* 


CDI  0tSi  tffjf9ffUnK9€  JMNWI  Vt  flOtSIMfw  fv 

«mtwi^teg  </imijmygw«rf  imv  Id  ftope  ife 
control  of  the  eompta^s  •^ain,  ^md  to 
apjOy  fkefimdg,  ifc.  Held,  ^utt  mo  cvAo- 
Tttyf  cither  expmst  or  m^Abb^  idw  ^vm  w 
f  A«  manoj^wt^  coHmsMee  lo  eowltract  os  He 
credit  "^  the  prwinotud  eoMMttteem 

Semble,  tibo/  aujf  mUhoriiy  gioeu  by  the  termg 
of  a  prospectus  is  not  to  be  eomeiderml  as 
derived  stdely  from  the  prvoiaiomal  earn' 
mitiee* 


n»  Superior  Cowrtst  QmenU  9mtek ^wdfog  Cbw I.^Cammm  Pkos. 

(Before  Mr.  Justice  Wighlman.) 

Bowdilch  ¥.  TbiiMik    Emkct  Tenn,  Mi^  S9^ 
IB47« 

In  a  writ  of  eimmom  the  descrwfhn  cf  the 
defendant'i  residenee  was,  **  of  C^ham,  in 
the  county  of  Surrey.**  Held,  o»  a  motion 
to  set  mide  the  writ  and  service  thereof, 
that  this  deseripfion  was  suficient,  there 
being  no  evidence  before  the  court  of  the 
description  ofplaoe  Ciaphsm  was. 

Hoggins  moved  for  a  rule  calling  on  the 
plaintiff  to  Bbow  cause  why  the  writ  of  sum- 
mons^  copy,  and  service  thereof  in  this  action 
should  not  be  set  aside,  on  the  f^round  that  the 
description  of  the  residence  of  the  defendant 
was  bad  as  being  too  general.  The  description 
was,  "To  Edward  Toulmin,  of  Qapham, in  the 
county  of  Surrey."  This  it  was  submitted  was 
not  a  sufficient  description  within  2  W.  4,  c. 
39>  s.  1,  which  requires  "  the  place  and  county 
ctf  the  residence  or  supposed  residence  of  the  | 
party  defendant,  or  wherein  the  defendant  shall 
oe  or  shall  be  supposed  to  be,  shall  be  men- 
tioned." 

WightnuMy  J.  I  really  don't  see  whv 
^  Qapham  "  is  not  sufficient ;  you  have  both 
(he  place  and  the  county  of  the  defendant's 
vesidence. 

,  Hoggins.     But  Qapham  is  a  large  plaoe, 
conaisdng  of  many  streets. 

Wightman,  J.  Have  you  stated  that  fact  in 
your  affidavit,  for  if  not,  I  cannot  take  judicial 
notice  of  the  size  of  Clapham ;  it  may  be  but 
one  house  of  that  name  lor  all  I  know. 

Hoggins,  It  is  not  distinctly  stated,  but 
fhe  defendant  describes  himself  as  of  South 
island  Place,  Clapham  Road,  which  goes  to 
show  that  the  description  "  Clapham "  is  too 
general. 

Wightman,  J.  I  don't  think  that  it  is,  and, 
in  the  absence  of  any  statement  in  the  affidavit, 
as  to  the  sise  of  Clapham,  think  it  suffi- 
cient In  the  case  of  Cooper  v.  Wheal,  4 
HowL,  the  defendant  was  described  as  of 
^'Tufton  Street,  jn  the  county  of  Middh»- 
•ex,"  and  Mr.  Justice  Littledale  held  dbat  de- 
scription sufficient,  sayings  thM  "it  was  not 
necessary  to  describe  the  particular  town  or 
village  in  the  county  within  which  the  pacticu- 
lar  street  may  be  situated;"  now  it  stakes  «ne 
that  the  present  deacripkion  is  not  more  general 
than  *'  Tufum  StMet,"  £pr  Tufton  Street  may 
have  been  a  mile  long. 


CenaumSUas* 

Dawson  and  others r.  Morrison,    TriBity1!yBnB, 
M4r. 

tmiLWAY  PKOVIBIOKAI.  COHJaXTTBB. — COK- 
STIWCTXGN  OF  PB08PSCTU8. — AUTHORITY 
bF   MANAGING   COMMITTEE. 

Where,  in  addition  to  the  cireumstanoe  of  the 
drfendanfs  being  a  member  of  a  railway 
provisional  committee,  it  was  proved  that 


This  was  an  action  to  recover  a  As 
for  advertisements  rdstiTV  to  the  "Ozfertl 
Witney,  Chdtenham,  and  Oloneeeler  rade* 
pendent  Extension  ftsalway.''  At  the  truH  be- 
rore  Coltman,  J.,  at  vk  last  summer  assises  at 
'Guildford,  it  appeared  that  in  the  pioepettua 
the  defendant's  name  was  published  samng 
those  composing  &e  provisional  eommittoe; 
that  the  jnrospectns  also  contmned  the  namestrf 
a  managing  committee  of  which  the  defendaM 
I  was  not  one,  and  then  set  forth  several  para- 
graphs, amongst  whteh  were  the  two  foDov- 
ing: — 

The  first  stated — ^^The  provisioinl  comuiiWee 
of  management  now  inform  the  partiee  to  das 
undertaking  that  the  preliminary  snrveye  have 
been  completed.**  The  second,  that  "  ontil  dv 
act  of  pariiament  should  be  obtuned,  diealbirB 
of  the  company  shall  be  under  ^e  contrel  of  the 
committee  of  management  for  die  time  veing, 
to  whom  power  is  given  to  allot  the  shares,  niul 
to  apply  the  funds  of  the  com^Nmy  for  aSi  the 
expenses  incurred  in  the  formation  oi  the  com* 
pany,  and  in  the  preparation  of  tiie  pbna  and 
sections  to  be  submitted  to  parliament.'* 

Some  evidence  was  given  to  show  diat  the 
defendant  knew  of  the  contents  of  the  prospec- 
tus, and  that  the  orders  under  whicfa  dbe  pihun^ 
tiff  acted  had  emanated  from  the  luanagmg 
committee.  The  jury  found  a  verdict  lor  the 
defendant,  and  a  nde  nisi  having  been  obtaansd 
for  a  new  trial  on  the  ground  of  the  verdict 
being  against  the  evidence* 

M.  Chambers  now  showed  cause.  The  on^ 
argument  on  the  other  side  in  support  of  the 
rule  is,  that  the  two  paragraphs  indie  proapec- 
ttts  ahowlhat  the  deteadBnt,«a««e  of  the  ibd* 
visional  coaamittee,  gave  aadyarity  to  the 
managing  committee  to  pledge  hia  credit ;  but 
it  is  snibmitted  that  the  paragnipha  show  qnite 
the  contrary.  'The  present  is  IHce  the  cases 
decided  with  reference  to  dub-hoases.  and 
Which  are  referred  to  and  relied  imon  in  Wglde 
V.  Hopkins,^  The  evidence  failea  to  make  out 
in  any  way  the  liability  of  the  defendant,  and 
the«ae^iif.asat^Um«gMliarinii  jqvit  end 
in  a  '■up!>«M'*^  QT  a  •p'^*?^^^  verdioL 

iSle^te|ettit,kieiipportaf  te  side.  The 
plamtf  had  te  sake  ottt  that  the  dsCeadant 
contracted  with  him ;  and  assoming  that  the 
defendant  knew  tf  the  prospedoa,  it  is  aoiwiit" 
ted^  on  the  authority  of  Wilis  v.  thptins,  and 
the  paragraphs  in  the   prospectus,  that  the 


m 


uiuBii  uf  VM  •piftiwigiiiy  cotninitto  wtra  aj  •'ike 
satlioxity  of  the  defendant  as  6Qe  of  tke  pro- 
mmmaaA  commitMw.  Im  die  uooauLpmeagta^ 
more  particuknif  tha  pgwmwiiii  oommittee  are 
evideirfly  apealdnfff  and  ifaatemraaKtend  to  the 
dtEtnovinn^  the  auTcrliBeiiiente  to  be  ordered  on 
their  credit;  the  jury,  therefore,  were  not  war- 
ranted by  the  evidence  in  the  verdict  they 
found*  and  the  rule  ought  to  be  made  absolute. 
Wildty  C.  J.  1  entertain  no  doubt  as  to  the 
present  role.  .  So  far  from  the  jury  having  done 
wrong  by  the  conclusion  at  which  they  have 
arrived,  it  is  difficult  im  say  how  they  could 
fiave  fbund  difFeroullju  it  may  be  ^mnned 
Chat  the  defendant  was  a  member  of  the  pro- 
visiona]  committee,  and  the  ijuestton  is,  what 
more  has  been  shown?  I  cannot  certainly 
adopt  the  paragraphs  in  the  prospectus  as 
speaking  only  the  language  of  the  provisional* 
committee.  It  seems  to  have  been  published 
by  the  managing  committee,  the  provisional 
committee  concmring  oiily  so  far  as  as  their 
not  objecting  goes.  The  effect  of  the  para< 
graphs  is,  that  the  whole  management  of  the 
concern  was  to  be  nnder  the  control  of  the 
committee  of  management.  Then  irom  whom 
is  that  authority  derived  ?  Not,  aa  has  been 
aasnmed,  entirely  from  the  provisional  com- 
mittee, bnt  from,  as  I  think,  the  same  source 
aa  Ike  existence  of  the  provisional  committee 
themselves,  namely,  the  si;dMcribe»  geBorally. 
Be  that  however  as  it  may,  it  appears  to  me 
that  the  terms  of  the  paragraphs  negative  any 
anChofily  to  the  nMOsaging  conmuttee  to  con- 
tract on  behalf  of  >the  provisional  committee, 
mad  that  they  rather  give  notice  that  the  fonner 
are  not  to  deal  aa«ihe  credit  of  the  Utter;  nor 
is  there,  to  be  fojond  in  "Hw  proapectna  any  part 
giving  the  slightest  authority  to  the  maiiiBffin|f 
oommittee  to  contract  on  any  credit  but  tneir 
own.  The  only  effect  of  tne  evidence  is  to 
eatabliah  thai  the  defendant  was  a  member  ei 
the  prerisiomd  ooaaauttee,but  by  that  oharacter 
these  was  ^KTimplied  anthonty  toxrontcact  upon 
hie  credit  given,  and  ao  fiu:  as  the  express 
authority ''goes,  it  plainly  means  that  the 
fing'  committee  are  to  have  the  diapo- 
of  the  funds  on  the  terms  of  ready 
^  'iaalmga,  xather  than  vpon  those  of 
cndilL-^I  tha^^ierefine  the  verdict  ought  to 


(Befive  iiMsTroa,  B.,  sitting  alsne.) 

Bj§€r  yg.  Dismty.    Easter  Tenn,  Sth  May.  1 84;. 

mMsmm^n  «KBVAifT«-^&anrr«^-*4»iavti««oa. 

Tke  "  Somgrtst  Herald**  is  a  servant  in  nrH" 
marjf  of  the  Queen,  toith/ee,  and  ^urtfore 
pncUegedfrgm  arrest^ 

Ites  was  a  nUe  esHiag  on  Hi^  phontiff  to 
5  why  tiie  4afendimt  rihoirid  not  be 
onltrflte  OMtody of  «he«henff  of 


AeHrfewriaat  was  apfioiiitsd  to  the  office  of 
Somonst  Herald  by  the  Lord  Chamberlain,  at 
a  salaiy,  Mid  that  he  received  4>ther  perquisites^ 
diat  his  dufeiBS  consisted  in  attendiAg.tfae  Queea 
whenever  and  wherever  required ;  that  it  was 
part  of  his  duties  to  attend  on  royal  marriages, 
or  on  the  arrival  of  an  ambassador,  sx  upon 
the  opening  or  prorogation  of  parliament.  It 
also  apmnd  that  petiUons  had  oeen  presented 
to  the  Earl  Marshal  and  the  Lord  Chamber- 
lain, for  liberty  to  arrest  the  defendant,  but 
those  officers  conceived  that  they  had  no 
authority. 

Bromw^  showed  caose.  This  very  case  has 
been  decided  by  the  Court  of  Exdiequer,  and 
they  refiised  to  interfere  on  motion,  but  left  the 
defendant  to  sue  out  his  writ  of  privilege,  heslie 
V.  Disfiey,  3  Dow.  P.  C.  437.  He  also  cited 
Imntle^  r.  BatHne,  2  B.  ft  Aid.  234.  Bymv. 
IHMin,  3  Dow.  P.  C.  446 ;  Com.  dig.  tit.  pri- 
vilege, (A3);  HoHday  r.  Pkt,  Cas.  Tem. 
Hardw.  28  ;  fVinterY,  Miles,  10  East,  578. 

Hoffj^ms  in  support  of  the  rule.  In  conse- 
qneooe  of  the  decision  of  this  court  in  Leslie  v. 
XMmm,  the  defendant  prepared  a  writ  of  privi- 
lege, but  the  officer  would  not  sign  it  because 
there  was  no  precedentof  such  writ  to  be  found 
in  the  books.  Search  had  been  made  in  the 
Petty  Bag  Office,  the  Record  Office,  the  Signer 
of  Writs'  Office,  and  other  offices  of  the  Court 
of  Chancery,  but  without  success.  He  thcQ 
argued  that  it  clearly  appealed  from  the  affida- 
vits that  the  defendant  was  a  servant  in  ordi* 
nary  of  tlie  Queen,  with  fe^  and  therefore  en- 
titled to  his  privilege*  He  cited  Kimg  v.  Foster^ 
2  Taunt.  167 ;  Fo«/sr  v.  Hopkins,  2  Chit.  Rep. 
46 ;  BartleU  ▼.  Hebbes;  5  T.  R.  686. 

Cur^  adv.  wdU 

AMermm,  B.  The  qnestion  is^  whether  the 
delendant  has  made  out  to  my  satisfaction  that 
he  is  a  seevant  in  urdinary  with  fee.  When  this 
case  was  formerlv  before  the  court.  ( Li^ie  Vm 
Disney)  they  douDted  whether  that  sufficiently 
appeared,  and  on  that  ground  the  court  dis- 
cnarged  the  rule  and  directed  the  defendant  to 
sue  out  his  writ  of  privilege.  On  the  present 
occasion  it  is  clearly  made  out  by  affidavit  thitt 
the  defendant  is  a  servant  in  ordinary  with 
fee.  It  is  mads  out  that  he  is  in  continuous 
attendance  np<m  her  Majesty,  inasmuch  as  his 
services  inMf  be  required  at  any  lime,  and 
^  those  times  are  uBcertani,  it  would  be 
tasprajpsr  ts  pfreventhim,  by  arrest,  irom  dift 
^ehargmg  thoss  datsesy  sad  theOrown  from  hav- 
ing its  due  and  ordinary  stale.  In  the  caae  of  a 
irfaapisan,  he  is  not  leaniBsd  to  be  oontimiaHy 

Ereochinff  befose  the  Qneen,  but  he  is  liable  to 
e  called  upon  at  an^  time  to  do  dubr,  and 
therefore  he  has  a  contmiwms  service,  aUkough 
performed  at  reasonable  interfsals.  So  «ith  re^ 
spect  to  the  lighter  of  fiaas  and  candles  to  tfag) 
yeomen  of  ^  gnsrds,  although  in  the  summer 
they  might  not  require  fires,  and  would  need 
lem  canoes,  still,  inaamoch  as  4he  tiaes  mt 
which  Aey  wosSd  be  requited  era  noeertain,  he 
is  privileged,  Foghr  t.  HqitsM,  8  CSiit.  Rep. 
46.  It  is  the  same  with  respect  lo^a  "page  of 
.<te  ^Mavits  liiatj<amssewiddsss,^ak«4of  thsT    ' 


Rule  discharged. 


Hi    Sitfwrjor  Comrts ;  Swekepier.^Profltitkiml  LuU.'^Fmt.  Fnee9iki§$.^LiHer  Bw. 


I  therefore  think,  that  the  Sotnereet  Herald  it 
in  the  continaous  service  of  the  Crown,  and  it 
18  inconsistent  with  the  privilMies  of  the  Crown 
that  he  should  be  arrested*  It  is  not  neoeasary 
for  me  to  say  what  is  the  proper  coarse  in  a 
case  like  this.  In  2  Keeble,  3,  it  ia  said  that 
the  Lord  Chamberlain  ''most  either  remove 
such  or  make  them  pay  their  debts,  the  privi- 
le^  being  the  king's,  not  the  parties."  But 
with  that  I  have  nothing  to  do. 

Rule  absolute. 


Vogel  amd  anoiker,  e^ectUorM  of  Aim  FogW,  v. 
7%oiM(pMfi.    Trinity  Term>  1  June,  1847* 

BXBCUTOR8. — SCIRE   FACIAS. —  JUDGMENT. 

Where  esceeuiore  move  for  jwdgmeiU  om  the 
sheriff's  return  of"  ml "  to  a  writ  qf  scire 
£Bicias,  the  qfidamt  in  support  qf  the  appU 
cation  must  state  that  probate  has 
taken  out. 

In  this  case  the  plaintiffs,  as  esecutors  of 
Ann  Vogel,  issued  a  writ  of  scire  facias  to 
revive  a  judgment  recovered  by  their  testator. 
The  sheriff  having  returned  "  ml,** 

Mitler  moved  for  judgment  upon  an  affidavit 


MASTERS  EXTRAORDINARY  IN  CHAN* 

CBRV. 
Frem  Um^  9Mto  Jwne  I8(ik,  1847«  htik  mdmsm^ 

Ashton,  WiUiam  Henry,  Stookport.    Jane  4. 
Browne,  Eylas  Irwia    CaoUeld,    Kiddenninster. 

Junes. 
Ciianley,  Frederiek,  Amersham.    June  15. 
Clarke,  Edwin,  Longton.  June  18. 
Fenwiek,  John  Clexevaolx,  Newcastle-apen-Tyae. 

Jane  8. 
PlemiBer,  Stephen,  jun..  Canteihery.    Ifiy  e& 
Reynolds,  Heniy,  Handeworlli.    June  IS* 
Selby,  Frraeis  Thomas,  Spalding.    Alay  S5. 


atating,  that  on  the  3rd  January  the  judgment  mitted. 


PROCEEDINGS   IN  PARUAMENT  RE- 
LATING  TO  THE  LAW* 

'  Kooae  o(  Rorlia. 

MBW  BILLS  IN   PROOEBSa* 

London  City  Small  Debts.  Ptased. 
Juvenile  Omnders.    For  3rd  reading. 
Highway  Rates.     Fot  2nd  reading. 
Clergy  Offences.    In  Committee. 

Roafc  af  Camaatts. 

I  NBW  BILLS   IN  PROOREas. 

Encumbered  Estates  (Ireland).       Re-com- 


was  recovered  by  the  testatrix,  and  that  the 
phdntiffs  were  executors ;  but  the  affidavit  did  > 
not  state  that  probate  had  been  taken  out.         I 

Pollock,  C.  6.  The  affidavit  is  insufficient , 
Before  we  ffrant  this  application  we  ought  to  ■ 
be  satisfied  that  the  plaintiffs  have  obtained ' 
probate  of  the  will.  ; 

Alderson,  B.    The  affidavit  might  have  been 


Registration  of  Voters.    Re-committed. 
Parliamentary  Eleetora.    For  2nd  reading. 
Vexatious  Actions.    In  Committee. 
Insolvent  Debtors.    For  2nd  reading. 
Joint  Stock  Companies.    In  Committee. 
House  of  Commons  Taxation  of  Costa.     For 
further  consideration  of  report. 
Poor  Laws  Adminiatntion.     For  3rd  read* 


sufficient  if  this  were  a  proceemng  in  which  ing. 

the  plaintiffs  could  get  probate  at  any  time  I     Abolition  of  Mastership  in  Chancery*    For 

during  the  course  of  it;  but  here  the  plsintiffs  2nd  reading. 

ask  for  judgment;  they  ought  therefore  to  show  j     Abolition    of  Public   Office  in    Chancery* 

that  they  have  obtained  probate.    The  affidavit  For  3rd  reading. 

must  be  amended.  ! 

. _  I         THE  EDITOR'S  LETTER  BOX. 

DISSOLUTIONS  OF  PROFESSIONAL  PA RT- '     A  corrbspondbnt  inquires  whether  a  per- 
NKRSHIPS.  '  son  can  be  restrained  from  making  a  patent 

FromMayt5th  toJnne  mh,lB47,both  .Wii^i.^!*^^^*  "^.^^^  ^°' *^"  ^^.V«?^  '     ^^ 


with  dtitet  wh4H  gazetted, 

Ffooks,  William,  Henry  Charles  Goodden,  and 
Tliomas  Ffooks,  Sberboroe,  Attorneya  and 
Solicitors,  so  far  as  regards  the  said  Henry 
Obaries  Goodden.    June  t 

Gibaon,  John  RobiDaon,and  John  Alesender  Spald- 
ing, 9.  Copthall  Court,  Attorneya,  Solicitora, 
and  Coaveji  ancers.   Juoe  11. 

Heild,  Heory  laaae,  and  Frederick  George  Uawin, 
40,  £ly  Place,  Attoroeya-at-Law.    Jane  ]. 

Pool,  Joseph  Edmund,  and  Frederick  Horatio  Boul- 
ton,  1 ,  Walbrook  Buildioga,  City,  Attorneys  and 
SoUoitors.  June  15. 

Blade,  John,  and  William  Denson  Jones,  Devisee, 
Attorneys,  Solicitora,  and  Conveyancers.  June 
11. 

Wartnaby,  Henry,  Ilichard  Aastwick  Waatbrook, 
and  George  Gitby,  Ware,  Attomeya-Bt-I^w, 
ao  far  at  concerns'  the  aaid  Menry  Wartnabr. 
May  «8.  ' 

.Willeafocd,ClMnlee.and  John  Tucker,  Tariatook, 
Attornays  and  Solicitor*.    June  11. 


In  the  iettcn 

Satent  all  persons  are  prohibited  from  "ather 
irectly  or  indirectly  making,  using,  or  puHimg 
ffiDracfice  the  invention.'*  In  Mr.  Hiadmarch's 
elaborate  work  on  the  Law  of  Patents  it  is  said 
that  '*  the  subject  of  the  grant  thus  made  by  the 
patent  is  a  sole  and  exclusive  frivUege  ndiich 
extends  to  the  using  and  exercising  c/  f  Ae  te- 
vefUion  or  art  invented  by  the  patentee ;  to  the 
making  of  articles  by  means  of  the  invention  or 
the  exercise  of  it ;  uad  to  the  vending  of  such 
articles  to  the  public."— Page  53.  "If  any 
person,  except  the  patentee,  fkake  artidea  ac* 
cording  to  the  patentee's  invention,  he  commits 
an  infringement  of  the  patent. 

A  trustee  under  a  will  of  personal  property, 
is  directed  to  lay  it  out  on  government,  or  real, 
or  good  personal  security.  He  has  lent  the 
trust-money  to  JB.,  (who  has  become  a  hank« 
nipt,)  on  his  bond  or  note  of  hand.  Can  the 
ee^liif  one  fras^  call  upon  the  trustee  to  make 
gtxkl  the  trust-ftsmd  out  of  his  own  pockets 

''An  Articled 'Oterk'a"  letter  shaU  be  at- 
tended  to. 


DIGEST,    AND   JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  JULY  10,  1847. 


•   ■*     ■' "  Quod  xBBgis  Hd  Nos 
Pertinet,  et  nesdre  maltim  est,  a^tamus." 

HORAT. 


BUSINESS  OF  THE  COMMON  LAW 
COURTS. 


COMTXMPORANBOUS    SITTINGS     IN     BANCO 
AHU  NISI   PBIU8. — ^SBPARATR   BABS. 

A  GiRCOMSTANCE  occurred  at  the  banco 
sitting  of  the  Court  of  Exchequer,  one  day 
during  the  past  week,  which  has  had  the 
effect  of  directing  public  attention  to  the 
preient  stat^  of  the  busiiiess  in  the  courts 
of  common  law.  In  all  three  of  the  courts 
there  la  a  considerable^  ftrrear,  and  with  the 
praiseworthy  de^gn  of  reducing  the  num- 
ber of  causes  remaining  for  hearing  at  the 
termination  of  Trinity  Term,  the  judges  of 
the  Coiorts  of  Qyeen'a  Bench  and  Ex- 
chequer, under  the  authority  of  the  statute 
I  St  2  Vict*  c.  32,  appointed  certain  days 
for  Sitting  in  banco  at  Westmiasterr  con* 
teroporaaeously  witk  which  these  courts 
were  sitting  fttnisiprius,  at  Guildhall,  for 
the  triat  ofissued/  the  venire  in  which  was 
laid  in  London.'  '  This  arrangement  has 
proved  most  inconvenient  to  tli/s  profession, 
and,  in  many  instances,  disastrous  to  the 
suitor.  Unless  tii&.  leading  counsel  gene- 
rally declined  aeoepting  btiefs  at  the 
London  -  sittings,  -  ^6  courts  sitting  in 
Banco  could  not  be  punctually  attended, 
and  points  reserved  $Lt  nisi  prius,  in  order 
that  an  opportunit^y  might  be  afforded  for 
deliberate  argumenti  xausti  ,.in  all  proba- 
bility,  be  disfxised  of  io  the  absence  of  the 
counsel  who  had  pfeviously  conducted  the 
easei  and  upon  whose  exertions  the  oHent 
mainly  relied  for  bringing  the  merits  fairly 
and  fully  before  the  court. 

The  mischief  and  injustice  occasioned 
by  the  existence  of  such  a  state  of  things 

Vou  XXXIV.  No.  I9OO9. 


ma^  be  more  readily  understood  than  ex- 
plamed.  The  suitor  is  more  damnified, 
and  feels  more  dissatisfied^  by  a  speedy  de<* 
cisioQ  given  under  such  circumstances  than 
by  delay;  and  the  administration  of  justice 
itself  Is  prejudiced  by  having  pomts  of 
''great  pith  and  moment  *'  determined  after 
a  partial  investigation  and  imperfect  argu- 
ment, or  it  may  be,  in  the  absence  of 
counsel,  and  without  any  argument.  These 
evils  were  so  strongly  felt  by  the  leading 
members  of  the  bar,  that  a  public  and 
formal  representation  was  made  to  the 
Barons  of  the  Court  of  Exchequer  on  the 
subject,  who,  it  is  only  doing  them  justice 
to  state,  met  the  matter  with  the  greatest 
candour  and  fairness.  It  was  admittedi 
that  the  contemporaneous  sittings  of  the 
same  court  at  Westminster  and  Gruildhall 
was  most  inconvenient  and  detrimental  to 
the  public  interests,  and  that  a  general  un- 
jderstanding  prevailed  in  the  profession, 
I  when  the  statute  authorising  sittings  after 
I  Term  in  Banco  was  in  progress  through 
parliament,  that  those  additional  sittings 
were  not  to  interfere  with  the  nisi  prius 
sittings  in  London  after  Term.  As  4ir  as 
we  can  understand,  it  is  not  proposed  that 
the  Court  of  Exchequer  should  again  ap- 
point sittings  in  Banco,  whilst  the  court  is 
held  at  Gaildhall  for  the  trial  of  m'n  prius 
causes.  Of  course,  the  inconvenience 
complained  of,  will  continue  to  exist,  unless 
the  Courts  of  Queen*s  Bench  and  Common 
Pleas  adopt  the  same  rule  as  the  Court  of 
Exchequer,  and  refrain  from  appointing 
those  simultaneous  sittings*  Should  a 
uniform  practice  in  this  respect  be  adopted 
by  all  the  courts,  as  it  is  cleat-ly  desirable 
there  should  be,  the  question  remains,  how 
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is  the  arreur  of  business  at  present  existing 
to  be  got  rid  of,  or  prevented  from  increas- 
ing? The  additional  sittings  in  Banco 
were  considered  necessary,  because  the 
Terms  were  found  ipsufiici^nt  for  th^  dis- 
posal of  the.  bwiaetft  broH^  hefiiie  the 
courts  during  Term.  Should  the  duration 
of  the  Terms  be  protracted,  or  should  an  ! 
additional  court  be  established  with  con- 
current  jurisdiction,  to  lighten  tlie  pressure 
which  begins  to  be  so  severely  felt  by  the . 
judges  of  the  existing  courts?  , 

This  is  a  matter  requiring  serious  and  I 
anxious  consideration  from  those  on  whom  i 
the  responsibility  devolves  of  providing  for 
the    due    administration   of  justice.     To 
lengthen    the   duration  of  the  Terms,  it 
would   become  indispensably  necessary  to 
alter  the  periods  appointed  for  holding  the: 
circuits,  and  to  adopt  fresh  arrangements 
in  ncaj'Iy  every  branch  of  the  administra-  { 
tion  of  justice  in  which  tlie  common  law 
judges  aie  engaged,     Whetlier  a  cliange 
of  arrangements  could  be  devised  wliicb 
would  not  produce  greater  inconveniences 
than  those  it  is  proposed  to  remove,  is,  at 
the  best,   extremely  doubtful.     The  ex- 
pense of  establishing  and   maintaining  a 
new  court  of  co-ordinate  jurisdiction  with ' 
the  three  courts  of  common  law,  is  the  ob- 1 
jection,  we  doubt  not,  wiih  which  any  such 
proposition  would  be  met  at  the  outset,  al- 1 
though  it  is  the  objection,  pcrliaps,  of  all  \ 
others,  entitled  to  the  least  weight.     The ' 
inhabitants  of  a  country  so  highly  taxed  as 
this  is,  have  indeed  reason  to  complain  of  | 
the    manner    in    which   their    afiairs  are' 
managed,  if  sufficient  cannot  be  spared  to . 
defray  Uie  comparatively  trivial  expenses' 
incidental  to  tlie  efficient  administration  of. 
justice.     Be  tliat  as  it  may,  no  practicable 
arrangement  could  be  suggested  to  prevent 
the  inconvenience  and  prejudice  to  suitors 
which  must  arise  from  liaving  distinct  and  | 
independent  sittings  of  tlie  same  court  in  ; 
different  and  distant  localities.     We  con- 
fidently hope,  therefore,  to  see  a  plan  open 
to  so  much  and  such  well-founded  objection 
abandoned  at  once  and  for  ever,  whatever 
may  be  substituted. 

The  difficulty  of  securing  the  attendance 
of  leading  counsel,  even  M-hen  all  the 
courts  are  silting  in  Westminster  Hall,  is 
Aotorioos*  The  anxiet}',  disappointment, 
and  not  unfrequently,  the  posi live  injustice 
to  which  clients  and  their  responsible  ad- 
^ubiected  in  consequence  of  the 
^sbsence  of  a  counsel  at  the 
i  services  are  needed,  can 
by  those  practically  ac* 


quainted  with  the  business  of  the  courts. 
The  obvious  remedy  for  this  evil  is,  that 
the  leading  counsel  should  select  particular 
courts  and  practise  exclusively  in  those 
oaurts,  TJiis  course  has  hfioi  voluntarily 
aiopiled  bj  mmy  eminent  advocates  with 
equal  advantage  to  themselves  and  satis- 
faction to  their  cUents.  The  present  Chief 
Justice  of  tiie  Comnon  Pleas,  (Sir  Thomas 
Wilde,)  and  Mr.  Baron  Plait,  for  many 
years  confined  their  practice,  the  one  to 
the  court  over  which  lie  now  so  wortbiiy 
presides,  and  tlie  other  to  the  Court  of 
Queen  s  Bench.  The  three  courts,  we  be- 
lieve, furnish  instances  in  which  gentlemen 
of  acknowledged  capacity  and  extensive 
practice  have  attached  themselves  to  a  par- 
ticular court.  The  certainty  of  having  a 
counsel  always  at  his  post  when  the  cause 
in  which  he  is  retained  is  called  on,  is  an 
advantfi^e  too  obvious  not  to  be  readily  ap 
precis  ted.  Those  who  have  adopted  a  re- 
solution so  satisfactory  to  their  clients,  and 
so  consonant  with  that  which  the  public  at 
large  consider  to  be  tlie  correct  comve,  wifl 
be  sure  to  find  their  reward.  We  trust 
their  example  will  be  speedily  followed  by 
all  who  have  arrived  at  the  position  to  ac« 
cept  leading  business  at  tlie  bar.  It  Is  w^ 
necessary,  and  would  be  injurious,  to  nn* 
pose  such  a  restriction  upon  juoiors.  Aa 
already  iiinted,  however,  if  the  prindple  of 
selecting  a  particular  court  was  adopted 
by  the  bar  to  the  fullest  extent,  it  would  be 
ineffectual  if  the  same  court  held  its  sit- 
tings  at  different  places  contem(>oraneoiis4yft 
Such  a  system  unreasonably  requires  tbe 
discharge  of  duties  from  their  nature  irre* 
concilable,  and,  desirous  to  see  all  the  regUi- 
lations  of  our  courts  approved  of  and  re* 
spected,  we  trust  it  may  not  be  persevered 
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INSUFFIC&NT    MOTJCK   TO    QUIT. 

The  latest  pi^blished  minil»er  of  reports 
of  the  Court  of  Queen's  Bench*  oontainstwo 
cases  upon  the  suficiencj  of  notices  to 
quit,  to  be  added  to  die  multitude  of  caaei 
already  determined  and  ranging  under  Cbe 
same  head.  Upon  a  hasty  review  of  Ms 
dass  of  cases,  it  may  be  ooMceived  tlie  mk 
requiring  hatf-a-year's  notice  to  qaat  was 
so  inconvenient  that  it  ought  never  to  Jiave 
been  established ;  but  upon  a  closer  oani- 
nation  of  those  cases,  it  wiH  be  found  thttt 
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tbe  difficolty  and  nacertamtj  have  been 
produced  mainly  by  a  de{>arture  from  the 
plaia  rule,  and  by  the  adaption  of  aubtle 
diatiactiona  auggeated  with  the  deatgn  of 
preventing  the  tew  firoai  operating  harshty 
in  particttlar  instances. 

AiDOngat  tbe  cases  to  which  this  obser- 
vation applies  ]8«  that  of  Doe  dem.  Lord 
Huntinglower  ▼•  Culitford^  which  was 
pressed  upon  the  oourt  in  a  late  case,  atid 
has  now  for  the  first  time  been  expressly 
overrated.  There,  a  notice,  dated  the  27th 
Sept.,  required  a  tenant  who  was  let  into 
possession  on  the  4th  August^  to  quit  **  at 
Lady-day  next,  or  at  the  end  of  your  cur- 
leot  year ;"  the  current  year  expired  on 
tbe 29th  Sept.;  and  tiiis  was  held  to  be  a 
good  notice  for  tbe  current  year  ending  at 
Lady-day,  because  a  two  days*  notice  could 
not  be  intended  ;  and  Bayley,  J.,  said,  ap- 
parently with  the  concurrence  of  the  rest 
of  the  coort,  that  the  notice  must  be  un- 
derstood so  as  to  be  effective.  Doe  dem. 
Lord  Humingtower  v.  CuUiford  was  cited  in 
a  subsequent  case  of  Doe  dem.  WiHiams  v. 
Smiih.^  In  that  case  the  tenancy  expired 
in  February,  and  the  notice,  dated  2 1st 
October,  1833,  was  as  follows :— "  at  the 
expiration  of  half  a  year  from  the  delivery 
of  this  notice,  or  at  such  other  time  or 
times  as  your  present  year's  holding  of  or 
in  the  said  premises,  or  any  part  thereof 
respectively,  shall  expire  after  the  expira- 
tion of  half  a  year  from  the  delivery  of  this 
notice."  Here  the  present  year's  holding 
expired  in  February,  1834,  but  as  the 
notice  necessarily  referred  to  some  time 
after  the  expiration  of  half  a  year  from  the 
notice,  it  was  held  that  the  word  "present  ^ 
m^t  be  rejected,  and  the  notice  applied 
to  February,  1835.  Both  those  cases 
were  brought  luider  the  consideration  of 
the  Court  of  Queen's  Bench  in  the  late 
case  of  Doe  denu  the  Mayor  of  Richmond  v. 
Morphett.^  There  tbe  defendant  held 
under  the  corporation  of  Richmond  from 
Miartinmas  to  Martinmas,  and  by  a  notice 
dated  and  served  on  the  21st  Oct.,  1842, 
he  was  called  upon  to  quit  <'on  the  13th 
day  of  May  next,  or  upon  such  otlier  day 
or  time  as  the  current  year  for  whi«*.h  you 
now  hQld  the  same  will  expire."  The  ob- 
jection to  this  notice  was,  that  it  was  either 
a  notice  for  Martinmas,  1842,  in  which 
case  the  time  was  insufficient,  or  for  13th 
May.  1843,  in  which  case  it  did  not  expire 
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at  tbe  end  of  a  year's  tenancy.  TheT^court 
was  clearly  of  opinion  that  the  notice  was 
insufficient :  it  could  not  be  good  for  May, 
and  the  current  year  expired  in  November, 
a  few  days  after  the  date  oi  the  notice.  If 
there  was  an  absolute  inconsistency,  the 
court  might  perhaps  reject  part,  bat  a 
notice  bad  in  its  origin  could  not  be  made 
good  by  putting  a  strained  interpretation 
on  terms  quite  clear  in  themselves.  The 
judges  also  expressly  declared  that  Doe 
Lord  ffuMiingtower  v.  CuUiford  was  not 
good  law,  and  that  the  doctrine  there  laid 
down,  that  the  language  of  a  notice  might 
be  altered  to  give  it  effect,  was  not  main- 
tainable. **  If  we  were  to  interpret  notices 
upon  the  principle  there  acted  upon,"  says 
Patteson,  J.,  **  where  could  we  stop  ?"  It 
would  be  to  say  at  once  that  every  notice 
shall  be  valid. 

Three  of  the  four  judges  who  thus  ex- 
pressed themselves  in  Doe  dem.  Mayor  <^ 
Richmond  v.  MorpheUy  determined,  in  tbe 
case  of  Doe  dem.  fVilUctme  v.  Smith,  that 
the  word  **  present "  may  be  rejected  as 
surplusage,  and  a  notice  held  valid  which 
was  admitted  to  be  lame  and  inaccurate. 
The  distinction  between  that  case  and  tbe 
more  recent  case  of  Doe  dem.  Mayor  of 
Richmond  v.  Morphett  is,  that  in  the  last 
case  the  court  was  not  only  called  upon  to 
reject,  but  to  add  words,  and  to  read  tbe 
notice  as  if  it  ran, — «*  the  current  year  fiexf 
ending  half  a  year  after  this  notice." 

In  the  second  case  now  reported,*  ^A 
yearly  tenant  gave  his  landlord  notice  on 
the  3 1st  January,  to  quit  on  the  1st  May 
following,  and  it  was  admitted  that  the 
notice  was  insufficient,  but  the  question 
was,  whether  there  was  not  a  waiver  of  a 
half  year's  notice.  It  appeared  that  the 
landlord  at  first  acquiesced,  but  ultimately 
refused  to  accept  tne  notice.  The  tenant 
quitted  according  to  his  notice,  and  the 
landlord  then  entered  and  did  some  repairs. 
He  afterwards  brought  his  action  for  use 
and  occupation,  for  the  half  year's  rent  due 
after  the  tenant  quitted,  and  the  Court  of 
Queen's  Bench  held,  upon  the  authority  of 
Johnstone  v.  Hudlestone/  that  the  tenancV 
was  not  determined  by  the  acts  of  the  land- 
lord, and  that  he  was  entitled  to  recover 
against  the  tenant.^ 


«  BateeUv.  Ltrndsberg,  7  Q.  B.  636« 

'  4  Bm.  k  Cress.  922. 

9  The  qoestion  whether  a  surrender  can  ba 
lafinred  mm  the  mere  cwndiaot  of  parties^ 
wkboat  any  act  doae  which  would  take  effect 
as  aa  estoppel,  was  discuaeed  in  a  Uite  case  o£ 
Ltfon  V.  Reed,  in  the  Exchequer,  reported  13 
Mees.  &  W.  285.  u  2 
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NEW  STATUTES  EFFECTING  ALTERA.  I 
TIONS  IN  THE  LAW. 

ABOLITION  OF  A  MASTERSHIP  IN  CHANCERY. 

10  &  II  Vict.  c. 60. 

An  Act  to  abolish  One  of  the  Offices  of  Master 
in  Ordinary  of  the  High  Court  of  Chancery. 
[2nd  July,  1847.] 

1.  Recites  3^4  ^.  4,  c.  94,  appointing 
masters  and  giving  salaries,  ^c.  to  thetr  clerks. 
5  Vict*  c,  5,  abolishing  master  of  Exchequer 
and  ajfmointing  Mr,  Richards,  Resignation  of 
Mr,  Lynch,  One  mastership  abolished,  — 
Whereas  by  an  act  passed  in  the  3  &  4  W.  4, 
c.  94,  it  was  enacted,  that  the  appointment  of 
all  masters  in  ordinary  of  the  High  Court  of 
Chancery  should  be  vested  in  his  M^esty,  his 
heirs  and  successors,  and  that  such  master 
should  thereafter  be  appointed  by  letters  patent 
under  the  great  seal  of  Great  Britain ;  and  it 
was  by  the  said  act  also  enacted,  that  the  salaries 
to  be  paid  to  the  chief  and  junior  clerks  of  each 
of  the  said  masters  should  be  1,000/.  a  year  and 
150/.  a  rear  respective]^,  and  that  it  should  be 
lawful  tor  the  said  junior  clerks  to  receive  and 
take  l^d.  per  foho  of  90  words  for  every  copy 
of  every  document  or  writing  made  in  the  office 
of  the  said  master :  And  whereas  by  an  act 
passed  in  the  5  Vict.  c.  5,  Richard  Richards, 
Esquire,  then  one  of  the  masters  of  the  Court 
of  Exchequer,  was  appointed  as  an  additional 
master  in  ordinarv  of  the  High  Court  of  Chan- 
cery, and  it  was  thereby  enacted,  that  upon  the 
death,  resignation,  or  removal  from  office  of 
the  said  Richard  Richards  it  should  be  lawful 
for  her  said  Majesty  from  time  to  time  by  letters 
patent  under  the  great  seal  to  appoint  a  fie  and 
proper  person  to  supply  such  vacancy :  And 
whereas  Andrew  Henr)r  Lynch,  Esouire,  late 
one  of  the  said  masters  in  ordinary,  aid  on  the 
25th  dav  of  March  now  last  past  duly  resign 
his  saia  office,  and  the  same  thereby  became 
and  now  is  vacant :  And  whereas  it  is  expedient 
that  the  number  of  the  said  masters  in  ordinary 
of  the  High  Coiu't  of  Chancery  should  be  re- 
duced to  the  same  number  as  existed  before 
the  passing  of  the  said  last-mentioned  act :  Be 
it  therefore  enacted  by  the  Queen's  most  ex- 
cellent M^esty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual,  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  bv  the  authority  of  the  same. 

That  it  shall  be  lawful  for  ner  Majesty  not  to 
fill  up  the  office  so  vacant  by  the  resignation  of 
the  said  Andrew  Henry  Lynch,  but  that  the 
same  shall  be  and  the  same  is  hereby  abolished. 

2 .  Chief  and  second  clerks  retained  for  period 
not  exceeding  twelve  months, — ^That  for  the  con- 
venience of  prosecuting  the  causes  and  matters 
rderred  to  the  said  Andrew  Henry  Lynch,  and 
now  transferred  to  the  other  masters  in  ordinary, 
it  shall  be  lawful  for  the  Lord  Chancellor,  if  he 
shall  think  fit,  to  retain  George  Barrett  and 
Edward  Wright,  the  late  chief  and  second 
clerks  of  the  said  Andrew  Henry  Lynch,  as 
chief  and  second  clerks  respectively,  with  all 


the  duties,  rights^  privileges,  and  emolnmeniS 
thereto  belongings  as  if  a  master  in  ordinaiT 
had  been  duly  appointed  to  succeed  the  saio 
Andrew  Henry  Lynch,  but  nevertheless  for  a 
time  not  exceeding  twelve  months  from  the 
passing  of  this  act ;  Provided  always,  that  in 
the  event  of  the  death,  resignation,  or  removal 
of  the  said  George  Barrett  and  Edwud  Wright, 
or  either  of  them,  before  the  expiration  of  the 
said  twelve  months,  it  shall  be  lawful  for  the 
Lord  Chancellor,  if  he  shall  think  fit,  to  appoint 
a  successor  to  them  or  either  of  them  during 
the  time  aforesaid. 

3.  Cbn^ensation  to  chief  and  second  elerks,-^ 
That  it  shall  be  lawful  for  the  Lord  Chancellor^ 
with  the  consent  of  the  commissioners  of  her 
Majesty's  treasury,  to  award  such  compensatioii 
(if  any),  and  in  such  manner  and  upon  such 
conditions,  as  he  mav  think  fit,  to  the  said 
George  Barrett  and  Edward  Wright,  or  either 
of  them,  in  consideration  of  the  loss  they  or  he 
may  have  sustained  by  the  abolition  of  tne  said 
office  of  master  in  oroinary. 

REPRESENTATION  OF  THE  PRO- 
FESSION IN  PARLIAMENT. 


At  the  commencement  of  the  present 
year  we  called  the  attention  of  our  readers 
to  the  want  of  due  professional  representa- 
tion in  parliament.  Looking  at  the  events 
of  the  session,  we  cannot  say  that  our 
**  learned  friends  '*  on  either  side  of  *the 
house  have  rendered  much  ''suit  and 
service,"  either  to  the  law  itself,  or  to  any 
branch  of  the  profession.  The  only  ex- 
ception we  can  find  is  in  the  labours  of  Mr. 
Watson's  committee  for  inquiring  into  the 
enormous  amount  of  fees  of  courts  of  law 
and  equity.  We  anticipate  that  much 
good  will  ultimately  result  from  the  investi- 
gations which  are  in  progress  in  that  com- 
mittee, relating  to  the  taxes  on  justice* 
The  report  of  the  Legal  Education  Coro- 
mittce,  founded  on  the  evidence  of  the  pre« 
vious  session,  is  also  a  valuable  contribution 
to  our  defective  stock  of  information  on  the 
state  of  the  profession. 

Whilst  we  think  the  members  of  these 
committees  are  entitled  to  all  praise  for 
their  devotion  of  time  and  attention  to  the 
important  subjects  before  them,  we  search 
in  vain  for  any  other  evidence  of  profes* 
sional  zeal  amongst  the  many  eminent  law- 
yers who  adorn  the  roll  of  parliament. 

It  will  not  be  a  useless  employmeot,  if 
our  readers,  in  contemplation  of  the  close 
of  the  present  and  the  election  of  a  new 
parliament,  will  go  over  the  names  of  the 
members  of  the  bar  who  hold  seats  in  the 
House  of  Commons,  first  examining  thoie 
who  are  either  well  known  in  Westminster 
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Hall  or  in  the  ranks  of  law  reform.  Let 
Uiem  ponder  upon  the  deeds  done  by  these 
gentlemen  towards  the  real  improvement  of 
the  administration  of  justice,  or  the  due 
maintenance  of  the  station  and  character  of 
professional  men,  and  we  shall  be  infinitely 
obliged  by  receiving  a  statement  of  their 
senatorial  labours,  whether  successful  or 
otherwise. 


NOTICES  OF  NEW  BOOKS. 


TAe  Lord  ChaneeUars  and  Keepers  of  the 
Seal  in  the  reign  of  King  John.  Com- 
municated  to  the  Society  of  Antiquaries 
by  Edward  Foss,  Esq.,  F.S.A.,  and 
published  in  the  Archaok^iu,  vol.  xxxii. 
London  :  J.  B.  Nichols  &  Son.     1847. 

This  is  an  exceedingly  interesting  dis- 
sertation on  the  Chancellors  and  Keepers 
of  the  Seal  in  the  reign  of  King  John. 
Notwithstanding  our  natural  respect  for 
most  of  the  subjects  which  relate  to  ages 
long  passed  away,  we  must  admit  that 
many  topics  of  antiquarian  research  are 
not  deserving  of  the  expenditure  of  learn- ' 
ing  and  ingenuity  which  are  sometimes  be- 
stowed upon  them.  Here,  however,  we 
heartily  enter  into  the  controversy,  and 
rejoice  that  Mr.  Foss  has  investigated,  with 
his  accustomed  accuracy  of  research  and 
force  of  reasoning,  the  several  questions 
which  arise  on  this  important  portion  of  our 
legal  history.  A  discussion,  indeed,  which 
relates  to  the  Charters  of  a  reign  me« 
morable  for  the  greatest  of  all  our  charters, 
cannot  fail  to  interest  every  reader.  It  is 
very  remarkable,  as  pointed  out  by  Mr. 
Foss,  that 

"  Scarcely  two  writers  agree  either  in  the 
names  or  the  succession  of  the  Lord  Chan- 
cellors of  the  reign  of  Kinff  John.  The  earlier 
compilers  of  the  list  of  those  officers  had  to 
rdy  either  on  the  historians,  who  were  often 
mistaken,  or  on  their  own  examination  of 
original  documents,  which  was  necessarily 
limited  and  unsatisfactory.  Since  the  publi- 
cations issued  by  the  Record  Commission,  and 
subsequently  by  royal  auUiority,  the  means  of 
arriTing  at  correctness  have  been  materially 
increased;  and  recent  authors  must  be  pre- 
sumed to  have  used  them.  Much  allowance 
is  therefore  to  be  made  for  the  (errors  of  the 
former,  while  the  assertions  of  the  latter  be- 
come a  fiEor  subject  of  critical  inquiry;  the 
man  especially  in  John's  reign,  most  of  the 
records  of  which  have  been  published  m  ex' 
ieu$o/r 

Mr.  Fobs  then  states  the  names  of  the 
principal  writers  who  have  treated  of  the 
Lord  Gbancellors  of  this  period)  and*  pro- 
ceeds thus:*- 


''The  only  certain  evidence  of  the  names 
and  succession  of  John's  Chancellors  is  to  be 
collected  from  the  pubhc  records  of  his  reign ; 
and,  inasmuch  as  there  are  among  them  few 
direct  entries  of  the  disposition  of  the  Great 
Seal,  similar  to  those  which  were  introduced 
in  subsequent  reigns,  such  evidence  can  only 
be  obtained  by  a  careful  examination  and  com- 
parison of  dates  and  facts  in  the  various  rolls 
which  have  come  down  to  us.  The  Patent, 
and  Close  RoUs  contain  important  testimony, 
and  incidental  notices  appear  on  the  Rotuli  ae 
Finibus  and  other  Rolls;  but  the  principal 
dependence  must  be  placed  on  the  proofs  which 
the  Rotulos  Chartarum  affords. 

*'  The  general  impression  has  been,  that 
when  a  charter  is  authenticated  by  the  words 
'  Data  per  manum  A.  B.  or  C.  D.'  the  person 
so  subscribing  was  either  a  Chancellor,  or 
Keeper  of  the  Great  Seal,  or  Vice-Chanccdlor. 
This  mode  of  authentication  has  occasioned 
the  discrepancy  in  the  various  lists  hitherto 
published ;  some  authors  designating  as  Chan- 
cellors persons  whom  others  call  Keepers  or 
Vice-chancellors." 

The  object  of  Mr.  Foss's  present  disqui- 
sition is,  to  remove  the  confusion  which 
has  thus  arisen,  by  fixing  with  greater  cer- 
tainty the  names  and  order  of  the  Chan- 
cellors, and  by  considering  the  real  cha- 
racter borne  by  those  who  have  been  thus 
called  Keepers  or  Vice-Chancellors. 

"  It  is  not  to  be  presumed,  however,"  (says 
our  author,) "  that  all  the  charters  of  this  reign 
are  subscribed  in  the  manner  above  mentioned. 
They  are  attested  in  all  varieties  of  forms; 
sometimes  solely  by  the  King  himself,  and^ 
sometimes  by  him  in  the  presence  of  a  witness 
or  witnesses  ;  sometimes  by  one  witness  alone, 
and  sometimes  by  several;  and  sometimes  with 
and  sometimes  without  the  before-mentioned 
additional  authentication,  commencing  with 
the  words  *  Data  per  manum.' 

"Throughout  the  reign  there  are  comparative- 
ly  few  charters  which  are  so  authenticated  by  the. 
Chancellors  themselves.  That  it  was  not  their 
positive  duty,  even  when  present,  to  affix  their 
names  to  this  form,  is  proved  by  the  fact,  oc- 
curring in  multitudinous  instances,  of  a  Chan- 
cellor l>eing,  eo  nomine,  one  of  the  witneseety 
when  the  fonnal  authentication  has  been  made 
by  one  of  the  so-called  Keepers.  In  every 
case,  however,  where  the  name  of  a  known 
Chancellor  appears,  his  title  is  distinctly  added, 
except  in  one  instance,  to  be  afterwards  ad- 
verted to  ;  while,  on  the  contrary,  with  respect 
to  those  who  have  been  denominated  Keepers, 
in  no  one  instance  is  there  any  addition  to  theit 
names,  beyond  Uie  clerical  dignity  they  hap- 
pened to  hold  at  the  time. 

''The  question  then  that  first  occurs  is,- 
What  was  Uie  official  character  of  those  per- 
sons who  thus  authenticated  the. charters,  to 
whose  names  the  designation  of  Chanoe^r. 

I  was  not  added ;  and  whether,  even  if  it  be 
^owed  that  they  were  in  some  way  connected 
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with  the  Great  Seal,  theyhave  been  properly 
desurnated  aa  Keepert  or  Vzce-Chuicellors  ? 

"In  the prenom  reiffn  of  Hichard  I.,  when 
the  King  went  to  the  Holy  Land,  he  left  one 
seal  m  England  to  be  used  by  the  Chancellor 
Lon^hamp,  whom  he  had  deputed,  with 
othera,  to  rule  the  kingdom  in  his  absence; 
and  he  took  another  seal  with  him,  under  the 
cars  of  an  officer,  who  was  called  Tice-Cban- 
(SeHot.  Roger  Mains  Catulus  was  one  of  those 
who  held  tins  office,  and  the  seal  was  suspended 
rmmd  his  neck  when  he  was  unfortunately 
drowned  off  the  Isle  of  Cyprus.  These  officers 
authenticated  the  charters  that  were  granted 
sfbroad,  by  adding  their  names  to  the  words 
'Data  per  manum;'  but  when  they  did  so, 
they  abnost  invariably  appended  the  designation 
of  'Vice  Cancellarins,'  or  'tunc  agens  vices 
Csncellarii  nostri.'  The  constant  omission 
then  of  this  title  by  the  subscribers  of  the 
Charters  of  King  John  forms  a  strong  pre- 
sumption that  they  did  not  possess  it. 

''Again,  the  fact  already  mentioned,  that  the 
Chancellor,  as  Chancellor,  is  often  named  as  a 
fiitness  to  charters,  the  formal  authentication 
of  which  is  signed  by  one  of  the  so-called 
Keepera,  proves  that  such  formal  subscriber 
was  not  a  Keeper  appointed,  as  in  Richard's 
reign,  to  act  merely  in  the  absence  of  the 
Chancellor. 

'  In  addition  to  this,  there  is  the  converse  of 
tlM  fact;  many  instances  occurring  in  which 
one  or  other  of  these  officers  was  a  witness  to 
charters  authenticated  by  the  Chancellor  him- 
self. 

"Moreover,  as  mH  subsequently  appear, 
there  were,  at  the  same  period  of  time,  two  or 
three  and  sometimes  four  individuals  perform- 
ing ikt  eame  duty  of  authenticating  the  charters 
in  this  manner. 

"And,  lastly,  no  document  exists  evidencing 
anv  appointment  of  Keeper  or  Vice-chancellor, 
unless  a  single  entry  with  regard  to  Ralirii  de 
Neville  may  be  considered  an  exception. 
.  "  It  is  scarcely  too  much  to  say  that  any  one 
of  these  facts  would  be  sufficient  to  ground  a 
pfeaomption  that  these  officers  were  neither 
Keepers  of  the  Seal  nor  Vice-ChaDcelk)r8. 

"if  then  they  were  not  Keepers  nor  Vice- 
Ghancellors,  what  character  did  they  really 
bear? 

"There  is  ample  evidence  to  shew  that  all 
of  them  held  situations  about  the  Court,  with 
other  official  duties  connected  with  the  payment 
or  reeeipt  of  the  revenue  or  otherwise,  and  that 
amne  of  them  were  in  constant  attendance  on 
the  king  ih  his  perpetual  movements  from 
jh/ee  to  place.  They  were  also,  without  ex- 
oeption,  ecclesiastics,  rewarded  with  benefices, 
and  gradually  promoted  to  various  clerical 
^ignities,-~canonries,  archdeaconries,  deane- 
riea,  and  sometimes  bishopricks. 

"  Now  there  were  two  classes  of  officers  to 
whom  this  description  would  particnlarlv  ap- 

e,  vis.,  the  Clerks  of  the  Treasmy  or  CiMm- 
'  of  the  Exchequer^  and  the  Clerks  of  the 
Chancery, 

"The  rolls  of  sobsequent reignv prore that 


the  Great  Seal  was  fxequentlv,  if  not  usnaDy, 
deposited  in  the  Treasury  of  the  Excfaeq[aer; 
of  course  under  tiie  cmrt  of  its  offieen,  wIm> 
were  anaweraUe  for  its  safe  coalody,  and  i 
it  was  required  to  be  used  woold  be  in  aH 
ance  for  the  purpose  of  producing  it,  IIm 
Clerks  of  the  Chancery  also  were  high  < 
performing  certain  important  fimctbns,  fo 
mg  part  of  the  state  of  the  Chancellor ;  and 
when  the  office  was  vacant,  the  Great  Seal  wwt 
secured  under  the  private  seals  of  two  or  time 
of  the  principd  among  them.  Some  of  tlieai 
were  no  doubt  in  daily  attendance  on  the  Lord 
Chancellor,  as  is  the  case  now  with  ^kmr  re- 
presentatives the  present  Masters  in  Chanoarf^ 
relieving  each  other  in  turns,  and  at  thai  time 
probably  uerforming  in  succession  the  duty  of 
affixing  the  fomud  authentication  to  the  docsH 
ments  sealed  in  thesr  presence. 

"  A  curious  confirmation  of  the  preamnpdan 
that  they  were  no  mors  than  offieers  in  attesid- 
ance  on  the  Lord  Chancellor,  occuvs  in  tsro 
instances  of  charters  in  2  John,  authenticated 
in  this  form  by  the  Chanedlor,  to  wiiick  the 
only  witnesses  are  Hhnon  Archdeacon  of  Wcna, 
John  de  Grsy,  Archdeacon  of  Cilonfieater,  and 
John  de  Brancestre,  Archdeacon  of  Worwa 
ter;*  all  three  of  whom  are  represented  as 
Keepers  at  this  very  time,  and  were  then  aoo- 
thenticating  charters  in  the  same  manner. 

"  There  is  no  single  fact  that  tends  to  con- 
travene the  probabihty  that  these  so-c^led 
Keepers  or  Vice-Chancellors  were  either  0lB» 
cers  of  the  Treasury  of  the  EaefaeqiiBr  or 
Clerks  of  the  Chancery  >  and,  in  ponmng  tine 
inquiry  into  the  names  of  the  Chancellors  and 
their  deputies,  this  presumption  wiH  appear 
more  probable.  Indeed,  the  dates  of  the  at- 
testation of  the  officers  in  question  are  in  aach 
regular  succession,  a9  almost  to  enabk  na  to 
distinguish  the  order  of  their  attendance.** 

All  writers,  as  Mr.  Foss  observes,  agree 
in  making  Hubert  Walter,  Archbishop  of 
Canterbury,  the  first  Chancellor  of  the 
reign,  and  that  he  was  appointed  at,  or 
soon  lifter,  the  coronation  of  the  ki^^  oo 
the  27th  May,  1199.  The  period  of  Im 
retirement  is  varioosly  stated  by  PhiGpot 
and  Dugdale ;  but  Air.  Foss  considers  it 
certain  that  Hubert  continued  Chancellor 
from  his  first  appomtment  till  his  death,  on 
the  13th  July,  1205. 

**  During  the  earlier  part  of  his  tenure  of  the 
office,  his  name  frequently  appears  to  the  char- 
ters after  the  words  '  Data  per  manum ;'  but  in 
the  later  years  his  authentication  occura  hot 
seldom  and  at  long  intervals.  To  the  officers 
who  so  signed  them  when  he  did  not.  Mr. 
Hardy  and  Lord  Campbel}  save  the  title  of 
Keepers  of  the  Seal,  or  vice-ChancelldrB. 
They  state  them  to  be  Simon  Fitz-Robert, 
Archdeacon  of  Wells,  and  John  de  GmT« 
Archdeacon  of  Cleveland,  Jointly ;  John  de 
Brancestre,  Archdeacon  of  Wosteatw';  Hnigfa 

•'  Hot.  Chart.  %  John,  voL  L  pw  64. 
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in  the  King's  hands  during  the  wliole  of  the 
period  in  ^oestioB*  end  was  no  domht  given 
out  to  be  need  under  his  orders^  as  occasion 
required,  by  the  customary  officer  of  the  court* 
A  positive  proof  of  this  is  recorded  on  the 
Patent  Roll,  Where  there  is  the  entry  of  a 
qtrittance  to  Adam  de  Essex,  a  chaplain  to  the 
King,  and  a  cferk  in  one  of  the  Chancery 
offices,^  on  hie  accounting  for  S7L  Zs.  Sd.,  the 
proceeds  of  the  Chancery,  while  it  woe  in  the 
Kinfs  hands  after  the  Archbishop's  death,  viz., 
from  Thursday  next  after  the  Feast  of  St. 
Mildred  (July  13)  to  Saturday  next  after  the 
Feast  of  St.  Michael  (September  29)  7  John;« 
a  period  occupying  the  whole  of  the  interval  up 
to  die  appointmeBt  of  Walter  de  Gray." 


JhttyWy  BislMp  of  lineoln,  (mening  Hugh  de 
WeBi»  so  cased  Iran  the  ]dace  of  his  hwth) ; 
and  Joaesiine  de  Wells,  whom  Lord  Campbell 
by  misiyte  ci&  a  layman,  hs  in  Ud  afbnruds 
Bishop   of   Bafb    and    Welk:— a 
of  Keepers    during   one 
up  of  only  six  years'  duration  ! 
'  ^'Jhen  is  no  doubt,  however.  Chat  these 
fifv  pcfsons,  whatever  was  the  character  of 
thdr  office,  performed  the  duty  of  authenti- 
fining  the  charters  during  Hnl>erC's  Chanel 
Isnrittp;  and  the  foHowing  sumonry  of  their 
signabnes  will  shew  that  there  wvre  no  less 
than  seven  different  modes  in  which  these  five 
deputies  acted.    From  October,   1   John,  to 
Jfne,  S  John,  the  names  of  Simon,  Archdeacon 
of  Wafls,  and  John  de  Gray,  appear ;  in  gene- 1 
lal  joiady,  but  on  some  occasions  within  these ' 
months  each  of  them  signs  alone.    On  thej 
elsntion  of  John  de  Gray  to  the  Bishoprick  of  j 
Norwich  in  2  Mm,  Simon  de  Wells  continued 
to  sign  idone,  tin  June,  6  John,  when  he  was  I 
^ippointed  Bishop  of  Chichester.    During  the' 
eame  period,  John  de  Braneestre  and  Hugh  de ! 
WeBi,  for  a  short  time  together,  and  each  of  I 
them  sspomteiy,  and  also  Josceliae  de  Wells, 
mbecribed  the  charters  in  the  same  manner. 
There  is  one  instance  also  in  which  John  de 
BcMcestrs  ^^^ned  alone  on  the  same  day  on 
il4nch  he  baa  affixed  his  signature  in  conjunc- 
tion widi  Hugh  de  Wells. 

'"Thus,  if  mcse  attestations  are  to  be  deemed 
pfuofo  of  their  being  Vice-Chancellors  or 
Keepers,  there  would  be  at  least  three,  if  not 
four,  enjo^ng  that  character  at  the  same  time." 

After  the  death  of  Archbishop  Hubert, 
u^en  the  *«Chanoerj"  came  into  the 
king's  hands,  Lord  Campbell  states,  that 
I*  then  the  Great  Seal  remained  some  time 
in  the  custody  of  John  de  Braneestre,**  im- 
plying that  he  held  it  till  the  appoiDloient 
of  the  new  Chancellor,  Walter  de  Gray ; 
and  Mr.  Hardy's  arrangement  would  lead 
to  the  saaie  conclusion.  ^The  Charter 
Roliy^hourever/  says  Mr.  Foss,  "  does  not 
support  this  view." 

**  It  is  true  that  John  de  Braneestre's  name 
is  8ttK:bed  to  the  charter  next  following  the 
entry  as  to  the  deadi  of  the  Archbishop,  dated 
Jidv  24,  ISOS :  but  it  is  to  that  chetrter  aiones 
and  he  not  only  never  afterwards  signs  another 
charter  in  thnt  duuaeter,  but  the  next  two 
charters,  dated  on  the  aSth  July,  are  anthenti- 
dUed  by  another  officer.  There  is  nothing  to 
shew  that  he  held  it  beyond  the  da^  on  wUch 
he  signed  that  single  charter ;  and  if  that  at- 
tashrtion  constitutes  him  a  Keeper,  the  title 
would  be  more  justly  apphcaUe  to  Hugh  de 
Wells  and  Joscehne  de  Wells,  under  whose 
handn  all  the  other  charters  during  the  inter- 
vening months  are  given.  The  learned  asidiors, 
however,  have  passed  them  over  at  this  period, 
abhoi^  tiwT  mentioned  them  as  Keepers  when 
pvfatBBiiig  die  saase  duty  under  Hubert. 

"^TlMfiictia^thattiie  Gnat  Seal 


Another  error  relates  to^the  chancellor* 
ship  of  Richard  de  Marisco,  die  clfiim  in 
whose  behalf  (until  a  much  later  period)  ifl» 
we  think,  condusively  disposed  of  by  our 
acute  and  diligent  antiquary  who  states 
that — 

"  Widter  de  Gray  being  about  to  proceed  to 

Flanders  on  a  temporary  mission,  he  sent  the 
Seal  to  the  King  by  Richard  de  Marisco,  who 
£4»pears,  by  many  entries  on  the  Pkitent  Roll/ 
to  have  b^n  a  clerk  of  the  Chamber  of  the 
Exchequer,  which  was  the  place  where  the 
Seal  was  usually  deposited ;  and  he  no  doubi 
was  the  officer  responsible  for  its  safe  custody, 
and  was  naturally  employed  to  deliver  it  to  the 
King.  A  royal  mandat?,  dated  the  10th  of 
October,  the  very  day  after,  is  directed  to  the 
Sheriff  of  Kent,  commanding  him  to  provide  a 
vessel  for  the  voyage.*  Not  only  in  that  docu- 
ment, but  in  many  subsequent  records,  to  as 
late  a  date  as  Julv  7,  16  John^  1214,  Walter 
de  Gray  is  invariably  mentioned  with  the  title 
ofChaneellor."f 

Mr.  Foss  next  notices  anotlier  claimant 
who  is  put  forward, — Ralph  de  Neville, 
afterwards  Dean  of  LicMeld  and  Bishop 
of  Chichester,  to  whom  the  seal  was  de- 
livered on  the  22nd  Dec,  1213.  But  this 
claim  is  deemed  equally  untenable  until  a 
later  period.  It  is  remarked  also  by  Mr. 
Foss,  as  an  extraordinary  circumstance* 
that  though  others  have  been  introduced  as 


i»  I  eonoeivu  that  Adam  de  Esaez  wss  per- 
haps the  Clericus  or  Magister  Scriptoril,  or 
more  probably  the  Scriptor  Rotuli  CanceUariae, 
and  kept  the  duplicate  of  the  Great  Roll,  called 
the  Chancellor's  Roll,  of  which  a  specimen, 
that  of  3  John,  has  been  published  by  the 
Commissioners  of  Public  Records.  Under  an 
entry  in  the  Patent  Roll  of  6  John,  p.  62,  the 
following  memorandum  appears :  '  iNon  est  in 
Rotulo  A.  de  Essex  qnia  oblit'  est.' 

«  Rot.  Pat.  8  John,  voL  i.  p.  70. 

*  Rot.  Ptait.  vol.  i.  pp.  74,  81,  82,  83,  86,  91. 

•  Rot.  Ckus.  16  John,  vol.  i.  p.  156. 

'  Ibid.  pp.  161, 162, 168.  Rot.  Pat.  vol.  i. 
p.  105^  108,  109,111. 
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Chancellors,  or  Keepers,  solely  on  the 
ground  of  the  mode  in  which  the  charters 
were  authenticated,  the  name  of  Peter  de 
Aupibus  has  been  hitherto  omitted  in  every 
list,  either  as  a  Chancellor  or  a  Keeper; 
and  yet  there  is  no  doubt,  on  the  unques* 
tionable  evidence  now  adduced,  that  he 
was  Chancellor  during  Walter  de  Gray's 
absence. 

*'The  order  in  which  the  Chancellors  suc- 
ceeded each  other,  are  shewn  in  a  tabular  view, 
and  a  second  table  is  added,  exhibiting  the 
names  knd  succession  of  those  officers  of  the 
Treasury  of  the  Exchequer,  or  clerks  of  the 
Chancery,  who  authenticated  the  charters  when 
the  Chancellors  did  not ;  together  with  a  state- 
ment of  the  time  during  which  each  of  them 
acted.  A  comparison  of  these  dates  will  maJce 
it  manifest  that  these  persons,  were  merely  offi- 
cial instruments,  exercising  a  formal  duty  at 
stated  intervals  during  the  same  period  of  time, 
and  that  thev  were  not,  as  they  have  been 
called,  either  Keepers  of  the  Great  Seal  or  Vice- 
Chancellors." 

We  are  glad  thus  to  see  that  Mr.  Foss, 
who  is  honourably  known  to  our  readers  as 
the  author  of  "  The  Grandeur  of  the  Law," 
still  continues,  in  his  retirement  from 
the  profession^  to  pursue  his  learned 
researches  into  the  history  and  antiquities 
of  the  law.  We  understond  that,  ere 
long,  two  volumes  will  appear*  of  his 
large  biographical  work  of  our  illustrious 
judges. 
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Thb  Report  of  the  Select  Committee  of 
the  House  of  Lords  on  the  execution  of 
the  Criminal  Law,  has  just  been  published. 
It  states,  that  many  witnesses  have  been 
examined  and   answers  received   to  the 

?uestions  submitted  to  the  Judges  of  the 
Jnited  Kingdom,  and  the  committee  re- 
port as  follows  :—- 

^*  In  the/r«/  place,  nearly  all  are  agreed  that 
the  punishment  of  transportation  cannot  safely 
be  abandoned ;  that  it  has  terrors  for  oflfenden 
generally  which  none  other  short  of 


possesses ;  that  no  such  fear  attends  imprison- 
ment,  especially  for  hardened  offenders;  that 
no  hope  exists  of  imprisonment  beinff  so  far 
rendered  more  formiaable  as  to  supply  in  all 
respects  the  place  of  transportation.  There 
prevails  some  slight  difference  of  opinion,  but 
more  in  appearance  than  reality,  as  to  what 
classes  of  criminals  dread  it  tae  most;  for 


when  one  or  two  of  the  vratneases  state  that 
prisoners  in  a  superior  station,  as  mercbaBts 
or  bankers'  clerks,  or  persons  in  the  law,  con- 
victed of  forgery,  would  prefer  beiog  sent 
abroad  because  they  are  observed,  when  under 
sentence  of  imprisonment,  to  hsve  a  peculiar 
fear  of  b«ng  seen  and  recognized,  the  same 
witnesses  allow  that  these  individuals,  if  im- 
prisoned in  places  where  they  are  uidmown, 
would  deem  the  punishment  much  less  heavy 
than  transportatioiL  The  evidence  all  plamfy 
points  to  the  condusion  that  this  punishment 
has  i>ecu]iar  terrors  for  such  persona,  and 
there  is  only  one  c^inion  given  by  all  the  wit- 
nesses, or  rather  one  fact  stated  by  then,  as  to 
receivers  of  stolen  goods,  by  whom  trans- 
portation is  dreaded  in  an  extreme  degree. 

*'  It  ought,  however,  to  be  observed,  ihat  the 
deppree  of  weight  which  may  be  ^ven  to  the 
evidence  generally,  or  to  the  testimony  of  par* 
ticular  witnesses,  in  any  discussion  upon  tiie 
administration  of  criminal  justice,  must  depend 
in  great  measure  upon  the  answer  to  anotiier 
question,  viz«,  what  particular  mode  of  ex- 
ecutin|r  the  sentence^  either  of  transportation 
or  of  imprisonment,  is  in  the  contemplanon  of 
the  witness  or  of  the  persons  whose  opinions 
he  professes  to  five. 

"  There  can  be  little  doubt  that  a  sentence 
which  imports  an  entire  separation  for  life,  or 
for  a  very  long  period,  from  his  criminal  asso- 
ciates and  from  nis  family,  must  have  a  greater 
dep^e  of  terror  for  an  offender  than  any  im- 
prisonment at  home  which  holds  out  the  hope 
within  a  shorter  period  of  rejoining  lus  femilyj 
and  renewing  all  his  criminal  aseodataona. 
But,  before  forming  any  sound  opinion  upon 
the  relative  merits  of  these  different  modes  of 
secondary  puni^ment,  it  would  be  necesaaiy 
to  cleiurl^  understand  and  fully  to  consider  afi 
the  details  through  which  either  one  or  the 
other  is  to  be  carried  into  execution. 

"Upon  the  subject  of  transportation  nearly 
all  the  learned  jud^ges  are  clearly  and  strongly 
of  the  same  opinion;  they  consider  that  H 
would  be  extremely  unwise  to  abandon  it. 

"Secondly, — That  imprisonment  as  usually 
practised  is  not  an  efficacious  punishment, 
though  accompanied  with  hard  labour,  and 
with  separation  or  with  silence,  as  it  is  in  some 
prisons,  is  Ukewise  the  result  of  the  evidence. 
Only  those  who  undergo  it  for  the  first  time 
appear  to  feel  it  much;  this  suffering  soon 
s  off.  A  second  commitment  maa  the 
criminal  by  no  means  unprepared  to  nndeigo 
it,  and  it  ever  after  ceases  to  exercise  a  deter* 
ring  effect.  The  number  of  times  that  young 
offenders  have  been  committed,  some  of'^tiiem 
twelve  or  fifteen  times  within  a  few  years,  seems 
death  I  strongly  illustrative  of  this  position ;  whereas 


OF 


convicts  returned  from  transportation,  ettho 
by  escape  or  by  expiration  of  their  sentences, 
regard  mth  the  utmost  terror  the  repetition  of 
that  punishment. 

'*  How  fer  imprisonment  can  be  so  for  altered 
as  to  be  efficacious,  either  as  prmratory  to 
transportation  or  as  a  punishment  oy  itsdf,  h 
a  question  of  difficulty,  upon  wfaidi  little  evi* 
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dence  could  be  given,  ioasmuch  as  no  sufficient 
experience  has  yet  been  had  of  the  improved 
systems  which  are  now  in  partial  operation. 

*•  TMrdlif^^The  evidence  all  tends  to  show 
the  peat  importance  of  improving  our  prison 
dieapline.  Solitary  confinement  ought  on  no 
account  to  be  inflicted  beyond  a  very  short 
time,  as  three  or  four  weeks  with  a  consi- 
derable interval  after  each  week,  and  only  two 
or  at  most  three  weeks  during  a  period  of 
eighteen  months  or  two  years.  Its  effects  on 
both  the  bodily  and  mental  health  are  such  as 
plainly  to  prescribe  these  limits. 

"  Ine  evidence  also  establishes  an  important 
distinction  between  solitary  confinement  and 
the  discipline  of  the  separate  system.  For  the 
cure  of  moral  evil,  time  is  so  essential  a  condi- 
tion that  any  system  incapable  of  being  long 
continued  must  fail  of  attaining  its  object.  For 
this  reason  solitarv  confinement,  which  cannot 
be  prolonged  without  mjury  to  the  prisoner, 
most  foil.  The  silent  system,  as  it  has  been 
termed,  L  e.,  criminals  working  together  in 
oJence,  is  objectionable  as  leading  to  a  mul- 
tiplicity of  gaol  offences,  and  inefiicient  as 
wanting  that  power  of  forcing  men  to  com- 
mune with  themselves,  which  criminals  espe- 
cially dread  and  reouire.  The  separate  system, 
where  it  has  been  fairly  tried,  seems  to  suoply 
exactly  what  is  needed,  forcing  the  mina  to 
sdf-oommunion,  and  allowing  this  to  be  bro- 
ken only  by  communication  with  those  morally 
the  superiors  of  the  convict  Nor  does  this 
■ystem,  on  the  balance  of  the  evidence,  appear 
to  the  committee  to  be  inconsistent  with  the 
health  of  the  prisoners  in  body  or  mind, 
although  on  this  last  point  there  is  a  difference 
of  opinion,  some  witnesses  regarding  this  dis- 
cipline aa  hurtful,  not  indeed  to  the  structure 
and  functions  of  the  understanding,  but  to  die 
energies  of  the  will.  On  this  subject  the  com- 
mittee would  recommend,  first,  that  great  care 
be  taken  in  administering  the  system  of  sepa^ 
rate  confinement  with  labour,  and,  secondly, 
that  the  number  of  prisons  adapted  to  the 
practice  of  it  be  multiplied. 

"  Fourthly. — The   evidence   throws   some 

,ht  upon  the  treatment  of  young  offenders, 
bat  the  contamination  of  a  gaol  as  gaols  are 
usually  managed  mav  often  prove  fatal,  and 
must  alwajrs  be  hurtiul  to  boys  committed  for 
a  first  offence,  and  that  thus  for  a  very  trifling 
act  they^  may  become  trained  to  the  worst  of 
crimes,  is  dear  enough.  But  the  evidence 
^ves  a  frightful  picture  of  the  effects  which 
are  thus  produced.  In  Liverpool,  of  fourteen 
cases  selected  at  random  by  the  magistrates, 
there  were  several  of  the  boys  imd^  twelve 
who  in  the  space  of  three  or  four  years  had 
been  above  firteen  times  committed,  and  the 
ayera^  of  the  whole  fourteen  was  no  less  tlum 
nine  times.  The  opinions  of  competent  judges, 
especially  on  the  bench,  vary.as  to  the  expe- 
&Dcy  of  giving  to  magistrates  a  power  of 
summary  conviction  in  such  cases;  but  the 
inclination  of  opinion  is  in  favour  of  confining 
this  to  proleamonal  persons  exercising  judicial 
or  police  fonctions ;  or  if  two  ordinary  justices 


should  be  entrusted  with  it,  to  interposing  the 
check  of  a  jury,  composed,  however,  not  of 
twelve  but  of  three  or  four  persons.  It  is  also 
the  very  general  opinion  that  magistrates  may 
safely  and  advantageously  be  armed  with  a 
power  of  discharging  for  slight  offences,  upon 
taking  the  recognizances  of  parents  or  masters 
for  the  good  behaviour  of  the  party.  Im- 
portant evidence  will  be  found  in  the  appendix, 
especially  from  Birmingham  and  Manchester, 
in  favour  of  a  judiciously  exercised  discretion 
in  discharging  boys,  especially  when  appre- 
hended for  the  first  time.  The  principal  oifiS- 
culty  of  giving  a  summary  jurisdiction  arises 
from  the  difiiculty  of  fixing  a  limit  in  point  of 
age,  and  of  ascertaining  in  each  case  that  the 
party  comes  within  the  line.  But  the  com- 
mittee are  strongly  inclined  to  think  that  much 
of  this  might  be  got  over,  even  without  ap- 
pointing special  justices,  by  enabling  magis- 
trates  in  petty  sessions  to  exercise  the  summary 
power,  with  the  previous  consent  of  the  parties* 
themselves  to  submit  to  such  tribunal,  confining 
the  jurisdiction  to  certain  offences,  and  the 
punishment  of  six  months  imprisonment,  with 
or  without  labour,  or  to  the  infliction  of  whip- 
ping in  the  presence  of  certain  appointed  oflicers, 
with  or  witnout  such  imprisonment. 

"The  question  of  punishment  of  juvenile 
offenders  is  a  further  and  distinct  one  beside 
that  of  the  jurisdiction  and  power  of  conviction 
in  their  case.  Very  important  evidence  has^ 
been  given  in  favour  of  dealing  with  such- 
offenders,  at  least  on  first  convictions,  by 
means  of  reformatory  asylums  on  the  principle 
of  Parkhurst  prison,  rather  than  by  ordinary 
imprisonment;  the  punishment  in  such  asy- 
lums b^g  hardly  more  than  what  is  implied 
in  confinement  and  restraint,  and  reformation  > 
and  industrial  training  being  the  main  features 
of  the  process.  Without  gomg  beyond  the- 
principle  which*  should  be  followed  on  this 
question,  the  committee  are  disposed  to  recom- 
mend the  adoption,  by  way  of  trial,  of  the 
reformatory  asylums  as  above  described,  com* 
bined  with  a  moderate  use  of  corporal  punish- 
ment. The  committee  idso  recommend  the 
trial  of  a  suggestion  made  by  witnesses  who 
have  given  much  attention  to  this  subject,  that, 
wherever  it  is  possible,  part  of  the  cost  attend- 
ing the  conviction  and  punishment  of  juvenile 
offenders  should  be  legally  chargeable  upon 
their  parents. 

"  Fifthly. — ^The  working  of  convicts  exposed 
to  public  view  is  condemned  by  most  of  those 
who  have  been  consulted  or  examined  as  a 
practice  tending  to  harden  the  offender,  as  re- 
volting to  the  feelings  of  the  community,  and 
even  as  calculated  to  excite  a  feeling  in  the  con* 
vict's  favour.  The  French  authorities  have 
with  great  courtesy  and  candour  communicated 
to  the  committee  valuable  information  upon 
this  subject;  and  this  information,  corroborated 
by  a  witness  examined  upon  the  state  of  the 
Bagnes  or  places  of  forced  labour  in  France, 
leads  to  a  very  unfavourable  opinion  respect- 
ing  this  punishment  as  there  conducted. 

"  It  is  moreover  dear  upon  the  evidence  that 
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this  kind  of  working  wavld  tend  to  nndo  the 
effects  of  any  reformatory  system  which  might 
be  adopted  prior  to  such  working. 

*'Tbe  objections,  however,  to  this  practice  are 
materially  diminished  if  the  convicts  be  em- 
ployed in  remote  and  comparatively  unpeopled 
"  districts,"  such  as  may  oe  found  in  some  of 
the  colonial  possessions  of  the  crown,  or  in 
other  situations,  where  the  labour  of  convicts 
may  be  employed  without  all  the  evils  attendant 
upon  working  under  the  public  gaze. 

Sixthly, — "  Witnesses  of  the  most  competent 
authority  from  Ireland  are  of  opinion  that  the 
system  of  employing  large  bodies  of  convicts 
together  in  the  public  view  could  not  be  adopted 
with  safe^  in  that  countrv,  where  the  sympathy 
of  the  mass  of  the  people  would  be  in  favour 
of  the  criminal,  especially  in  all  cases  of  agra- 
rian crimes,  and  that  it  would  be  consequently 
necessary  to  transfer  to  Bngland  all  Irish  cri- 
minals destined  to  be  employed  on  public 
works,  in  case  this  mode  of  punishment  were 
adopted. 

**  Seventhly, — ^There  is  almost  entire  unani- 
mity in  opinion  against  imprisonment  for  short 
terms.  'Vhere  is  no  prospect  of  the  reforma- 
tion of  any  class  by  such  punishments  while 
their  tendency  is  eertain  to  accustom  young 
offenders  to  the  infliction,  and  thereby  to  lessen 
its  deterring  effects.  If,  however,  it  is  found 
in  the  administration  of  the  criminal  law  that 
short  imprisonments  must  still  be  inflicted,  the 
committee  see  no  reason  why  solitary  confine- 
ment should  not  form  part  of  such  sentences, 
subject  to  the  formerly  stated  limitation  in 
respect  of  time. 

** Eighthly, ^ThA  evidence,  both  from  France 
and  elsewhere,  of  the  evil  effects  produced  by 
the  liberation  of  many  convicts  yearly  as  their 
terms  of  imprisoBment  ez]Mre,  would  seem 
strongly  to  inculcate  the  necessity  of  obviating 
the  great  inconvenience  of  setting  at  liberty  in 
this  country  on  the  expiration  of  their  sen- 
tences those  who  had  once  been  convicted  of 
serious  crimes. 

**  It  appears  that  Christiana,  the  capital  of 
Norway,  is  so  injuriously  affected  by  the  pro- 
portion which  the  liberated  convicts  bear  to  the 
population— nearly  one  in  thirty— that  the  in- 
habitants have  been  called  upon  by  the  i)olice 
to  provide  the  means  of  their  own  security  from 
such  persons.  In  France,  where  between 
7,000  and  8,000  convicts  are  liberated  yearly, 
the  superintendence  of  the  police  (surveillance), 
and  the  compulsmy  and  flxed  residence  of  the 
convict,  are  found  very  insufiicient,  especially 
since  the  invention  of  railways.  The  residence 
of  the  liberated  convicts  is  found  to  be  a  per- 
manent danger  to  society.  The  system  of  im- 
prisonment (ReeluHon),  or  of  the  Bagnes  or 
Travauic  forc^,  is  of  little  effect  in  reforming, 
or  even  in  deterring  from  a  repetition  of  the 
offences  punished,  and  the  proportion  of  those 
recommitted  for  new  offences  is  not  less  than 
thirty  per  cent.  Thus  of  about  90,000  peraons 
tried  in  the  whole  kmgdom,  above  15,000,  or 
one  sixth  of  the  whole  number,  had  Already 
suffered  imprisonmevt,  to  say  notfamg  of  the 


corrupting  effects  produced  on  the  cominuiut]^ 
even  by  those  who  escape  a  second  punifdi- 
ment. 

*'  Looking  to  these  facts,  the  conunittee  are 
of  opinion  that  the  punishment  of  transporta- 
tion should  be  retained  for  serious  offences ; 
that  such  punishment  should  in  some  cases  be 
carried  into  effect  immediately,  m  others  at  a 
later  period;  that  the  first  stages  of  the 
punishment,  whether  carried  into  effect  in  this 
country  or  in  the  colonies,  should  be  of  a  re- 
formatory as  well  as  of  a  penal  character,  and 
that  the  later  stages  at  aU  events  should  be  car- 
ried into  effect  in  the  colonies,  the  coni-ict 
being  for  that  purpose  retained  under  that 
qusdifled  restraint  to  which  under  the  existkig 
system  of  transportation  men  holding  tickets 
of  leave  or  conditional  pardon  are  subjected. 

*•  The  particular  spots  to  which  convicte  may 
be  thus  sent,  and  the  degree  of  superintendence 
to  which  it  is  expedient  that  they  sbould  for  a 
limited  time  be  subjected,  are  matters  requiring 
the  most  attentive  consideration  of  the  gonmr 
ment,  with  whom  much  discretion  respect- 
ing them  must  of  necessity  be  left;  they  wiH 
I  have  to  make  their  decision  upon  these  points 
!  from  time  to  time  according  to  the  vaijiog 
circumstances  of  different  localities,  such  as 
the  state  of  the  labonr  market  and  the  mond 
condition  as  well  as  the  feelings  and  wishes  of 
the  free  colonists. 

"  The  papers  lately  presented  to  parfiament 
and  referred  to  the  committee  lead  to  the  in- 
ference that  in  many  parts  of  our  colonial  pos- 
sessions there  will  be  a  readiness  to  receive  and 
employ  convicts  after  they  have  undergone  a 
period  of  reformatory  discipline  either  at  home 
or  in  the  colonies:  The  accounts  received  of 
the  behaviour  of  the  prisoners  sent  out  from 
Pentonville  and  Parkhurst,  and  the  opinions 
expressed  in  the  colonies  respecting  them,  an 
very  encouraging  on  this  point. 

''The  committee  must  not  be  supposed  to 
have  either  overlooked  or  underrated  the 
alarming  state  of  crime  and  depravity  whidi 
appears  to  have  arisen  in  parts  of  the  Austra* 
lian  colonies,  but  they  think  that  these  evils 
might  be  remedied  by  alterations  in  the  policy 
the  penal,  the  religious,  and  the  mor^  system 
to  which  the  convicts,  after  undergoing  refcv- 
matory  discipline  either  at  home  or  in  the  eok>- 
nies,  are  subjected,  together  with  such  measures 
as  would  remedy  the  existing  disproportion  ef 
the  sexes  in  the  colonies. 

"Ninthly. — Respecting  the  expediency  of 
abolishing  capital  punishments  the  committee 
found  scarcely  any  difference  of  opinion.  Al- 
most all  witnesses,  and  all  authorities,  agree  in 
opinion  that  for  offences  of  the  gravest  kind 
the  punishment  of  death  ought  to  be  retained. 
But  the  committee  find  considerable  difference 
of  opinion  upon  the  deterring  efiect  of  punisii- 
ment  generally.  But  it  is  remarkable  lliaEt 
those  who  have  actual  intercourse  with  con- 
victs are  they  who  feel  the  least  sanguine  as  to 
this  deterring  or  exemplary  effect  of  penal  in- 
fliction, and  who  h^an  the  most  to  make  trial  oT 
punishment  as  i^ording  thii  means  of  refomuH 
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tion.  Tbe  experiment  that  has  been  tried  at 
Stretton  on  Dnnsmore  in  Warwickshire  for 
abore  twentj-eight  years,  and  similar  experi- 
ments at  Horn  near  nambargb,  and  at  Mettray 
in  France,  and  eleven  other  establishments  in 
imitation,  during  the  last  eight  yearv,  afford  a 
highly  gratifying  view  of  this  efficacy  of  refor* 
matoiT  disciplme,  especially  upon  young 
offeodert. 

"Lastly, — Upon  one  subject  the  whole  of 
the  evidence  and  all  the  opinions  are  quite 
unanimous — ^the  good  that  may  be  hoped  from 
education,  meaning  thereby  a  sound  moral 
and  religious  trainrag,  commencing  in  infant 
schools,  and  followed  up  in  schools  for  older 
pupils ;  to  these,  where  it  is  practicable,  inthts^ 
trwl  frotm'n^  should  he  addea.  There  seems  in 
the  general  opinion  to  be  no  other  means  that 
afford  even  a  chance  of  lessening  the  number 
of  offenders,  and  diminishing  the  atrocity  of 
their  crimes. 

*"nic  committee,  therefore,  deem  that  they 
should  not  be  discharging  their  duty  if  they 
did  not  earnestly  press  these  momentous  sub- 
iects  upon  the  attention  of  the  legislature. 
Without  raising  any  speculative  question  upon 
the  right  to  punish  tnose  whom  the  state  has 
left  in  ignorance,  it  may  safely  be  affirmed  that 
the  duty  of  all  rulers  is  both  to  prevent,  as  far 
as  may  be  possible,  the  necessity  of  punishing, 
and  when  theydo  inflict  punishment  to  attempt 
reformation.  The  committee,  therefore,  strong- 
ly recommend  the  adoption  of  effectual  mea- 
sures for  fiffusin^  generally,  and  by  permanent 
provisions,  the  inestimable  benents  of  good 
training  and  of  sound  moral  and  religious  in- 
struction ;  while  they  also  urge  the  duty  of  im- 
proving extensively  the  discipline  of  the  gaols 
and  other  places  d  confinement." 


ILLEGAL  ASSOCIATIONS  FOR  THE 
RSCOVBRY  OP  SBiALL  DEBTS. 

It  is  carious  that  the  Small  Debts  Act,  which 
was  supposed  to  have  reduced  the  costs  of 
IqSal  proceedings  to  ihe  smallest  possible 
amount,  has  so  far  already  failed  in  its  effect, 
that  associations  are  springing  up  in  different 
pails  of  the  country  formed  by  tradesmen^ 
sttbserihing  a  small  annual  sum  to  remunerate 
the  solicitor  of  the  society  for  his  services  in 
recovering  debts  in  these  courts. 

One  of  these  sodeties  is  called  "  The  Trades- 
inen's  County  Courts  and  Protective  Associa- 
tion l"  another  "The  Small  Debts'  Court  So- 
oeJ^;'*  and  a  third  ''The  Association  for  the 
Protection  of  Trade."  The  members  subscribe 
an  annual  sum,  for  which  each  is  entitled  to  the 
^ioe  and  assistance  of  the  solicitor  in  any 
matter  or  suluect  within  the  County  Courts 
Ad,  the  memhen  respectively  paying  the  so- 
licitor the  aums  disbursed  on  their  behalf: — 
and  in  soaie  cases  a  per  centeffe  of  the  debts 
noovered,  as  a  fond  for  punisbiiDg  fraudulent 
debtors. 


It  is  avowed  in  the  prospectus  of  these  so-*, 
cteties,  that  they  are  formed  for  the  purpose  of 
enabling  creditors  to  obtain  legal  assistance  in 
recovering  their  debts  in  the  county  courts,  at 
a  small  annual  charge,  and  the  duties  of  the 
solicitor  are  thus  defined :— To  issue  from  the 
county  clerk's  office  summonses  to  the  debtors 
to  appear  before  the  court ;— to  collect  the  ne- 
cessary evidence  in  support  of  the  creditor's 
claims  ;-*to  attend  the  courts  on  their  behalf; 
and  to  perfonn  all  the  other  matters  appertaiu-/ 
ing  to  the  recovery  of  the  amounts  due  from 
the  debtors,  or  to  their  commitment. 

The  Incorporated  Law  Society  having  re- 
ceived complaints  against  these  establishments^. 
submitted  a  case  for  the  opinion  of  counsel, 
and  are  advised  as  follows  : — 

"The  object  of  the  societies  appears  to  be, 
that  the  members  of  it  shall,  out 'of  a  common 
fund,  assist  each  other  in  carrying  on  suits  in 
the  small  debts  courts  although  they  have  no. 
common  interest  in  the  subject  matter  of  the 
suits.  This  is  clearly  illegal.  (Hawkins,  P. 
C,  book  1,  ch.  83.  GwiUim  on  Tithes,  4th  voL« 
1381,    Oliver  v.  Bakcwell)." 

"There  may  be  difficulty  in  saying  whether 
such  conduct  can  be  proceeded  against  as  a 
violation  of  any  of  the  statutes  passed  in  early, 
days  against  maintenance,  but  it  is  unnecessary 
to  consider  that  question,  it  being  clear  that 
maintenance  is  an  offence  at  the  common  law* 
independent  of  the  statutes.  (Hawkins,  s.  28, 
ch.  83.  Pechell  v.  Watson,  8  Mees.  and 
Welsby,  691)." 

The  council  of  the  Incorporated  Law  Society 
have  given  notice  to  the  soUcitors  of  these  asso- 
ciations in  order  that  they  may  withdraw  there- 
from, or  at  least  abstain  from  carrying  out  the 
illegal  objects  contemplated  by  them,  otherwise 
it  appears  the  Law  Society  will  prosecute  all 
the  parties  concerned. 

Independently  of  the  iUegaUty  of  such  pro- 
ceeding, it  is  professionally  improper  in  the 
solicitors  concerned  in  them  to  seek  employ- 
ment from  the  clients  of  other  solicitors  w^om 
pretence  of  conducting  their  business  on 
cheaper  terms  than  usual.  It  is  open  also  to 
the  suspicion,  that  whilst  they  are  thus  con- 
cerned in  small  debt  cases,  they  will  seek  em^ 
ployment  from  the  clients  of  their  brethren  in 
more  important  matters.  "  Let  it  be  reformed 
altogether." 


CONSTRUCTION  OF  COUNTY  COURTS 
ACT. 


Ths  59th  section  requires  that  the  plaint 
shall  be  entered,  stating  the  suhsttmee  ^  t\s 
action,  and  thereupon  the  summotis,  staiing  the 
substanoe  of  the  action,  shall  be  issued  under 
the  seal  of  the  court;  and  the  Snd  and  ^  Tulet 
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of  practice  require,  that  the  phdntiffshallyif  the 
sum  sought  to  he  recovered  exceeds  5/.,  deliver 
certain  copies  of  the  statement  of  the  particuiars 
of  the  demand  or  cause  of  action,  and  that  one 
copy  thereof  shall  be  annexed  to  the  summons. 
In  some  cases  in  which  I  was  recently  engaged 
for  the  defence,  I  took  objections  to  the  sum- 
monses, on  account  of  tne  defendant's  being 
only  required  to  appear  and  answer  the  plaintiff 
''in  an  action  of  contract,  the  particulars  of 
which  are  hereunto  annexed." 

I  contended  that  the  substance  of  the  action 
ought  to  be  set  out  Cos  if  it  were  declared  on)  in 
the  summons:  and  that  the  particulars  of  the  de- 
mand annexed  did  not  cure  the  defect,  nor  v>ere 
alone  student  j  for  that  above  51.  both  were 
requisite ;  the  statement  of  the  substance  of  the 
action  being  required  by  the  act,  and  the  par- 
ticulars by  the  rules  ot  practice. 

l*he  learned  judge  of  the  Somerset  court, 
however,  decided  that  it  was  not  necessary,  in 
actions  above  5/.,  that  the  substance  qfthe  action 
should  be  stated  in  the  summons:  that  it  was 
sufficient  if  the  particulars  were  annesed:  that, 
in  fact,  both  ^vere  not  necessary ;  and  that  it 
was  only  necessary  in  actions  under  6/.  for  the 
substance  of  the  action  to  be  stated  in  the  sum- 
mons. I  doubt  the  prudence  of  too  much  laxity 
of  practice,  and  this  point  appears  to  me  to  in- 
volve important  considerations.  I  shall  thank 
some  of  your  readers  for  their  opinion  thereon, 

A  SUBBCRIBSR  FOR  SEVBRAL  YEARS. 

SOCIETY  FOR  PROMOTING  THE 
AMENDMENT  OF  THE  LAW. 

THE   FOURTH   ANNUAL  REPORT  OF  THE 
COUNCIL. 

In  presenting  its  fourth  annual  report,  the 
council  have  the  high  satisfaction  of  congratu- 
lating the  society  on  its  continued  progress 
and  prosperity.  Its  income  exceeds  its  expen- 
diture, and  more  members  have  been  elected 
within  the  last  twelve  months  than  in  either  of 
the  preceding  vears;  nor  is  this  advantage 
counterbalancea  b)r  the  death  of  any  distin- 
guished colleague  in  the  great  work  of  law 
amendment 

When  the  society  looks  back  at  the  difficul- 
ties attending  ite  original  formation,  the  reluc- 
tance of  mankind — and  especially  of  profes- 
sional classes—to  fall  in  with  new  views ;  the 
fears  of  the  timid ;  the  rashness  of  the  sanguine ; 
the  apathy  of  the  indolent;  the  apprehensions 
of  pecuniary  interests ;  the  jealousies  of  official 
prejudice;  and  the  host  of  objections  which 
these  and  other  motives  raised  against  its  insti- 
tution, it  will  find  ample  reason  to  rejoice  that 
so  much  of  opposition  has  been  allayed  or 
neutralised ;  ana  that  so  many  prophecies  of 
dangjer  have  been  unfulfilled.  U  the  society 
had  mdeed  been  composed  of  rash  innovators, 
dilettante  legislators,  and  unpractical  declaim- 
ers,  its  final  failure  would  have  been  assured ; 
it  might  have  commenced  in  pomp,  but  it  must 
have  ended  in  insignificance.  But  practice, 
practice,  practice,  has  been  its  rule  ox  action; 


its  inquiries  have  been  directed  to  subjects  of 
immemate  importance,  of  which  the  remedies 
were  not  so  remote  as  to  give  to  the  subject  no 
other  than  a  speculative  interest ;  and  while  it 
adopts  the  often- repeated  maxim  of  advocating 
the  reform  of  all  proved  abuses,  it  takes  pains 
to  discover,  and  to  prove  thenu  It  is  for  this 
latter  object  that  it  has  so  earnestly  invited  the 
assistance  of  nbn-professional  members;  of 
men,  who,  unimbuedwith  tedmical  prnudicec, 
can  see,  and  often  most  acutdy  fed,  ttie  evils 
of  a  system,  though  they  may  be  unable  to 
contrive  the  practiod  remedy :  cmque  earte  am 
credendMn  applies  to  the  stretching  of  a  dboe, 
more  than  to  the  discovery  of  where  it  pindes. 
Even  on  technkal  matters,  and  among  practical 
men,  there  is  a  technical  bigotry,  imch  often 
prevents  a  man  from  being  the  best  rcforoter 
of  his  own  professional  practice.  Sir  Samuel 
Romilly  was  great  on  the  reform  of  criminal 
law,  and  the  late  Mr.  Justice  Williams,  when 
a  common  law  barrister,  was  the  most  fiNmid- 
able  assailant  of  the  abuses  of  the  Court  of 
Chancery.  When,  therefore,  we  are  answered 
by  a  non-professional  friend,  whom  we  invite 
to  become  a  member  of  the  society,  thai  he 
knows  notlung  on  the  subjects  of  ite  investiga- 
tion, we  say,  in  reply,  "  Come,  that  we  may 
teach  you ;"  and  be  assured,  that  in  diat  pro- 
cess of  teaching,  we  shall  become  aetf-in- 
stancted.  This  argument  also  applies,  mad 
with  greater  force,  to  those  junior  meaabers  of 
the  profession,  whom  a  laudable  difBdeoce 
might  otherwise  deter  from  joining  us.  Tliey 
may  doubt  their  own  nseftdness,  Si  rewanded 
that  the  task  of  drawing  up  the  reports  of  cosn- 
mittees  will  generally  devolve  upon  them,  and 
that  in  the  execution  of  that  task,  they  wifl 
have  at  once  an  opportunity  of  imjaaveBKOt 
and  distinction. 

The  caution  with  which  our  proceedings  are 
conducted  is  another  leading  feature  in  the 
practice  of  the  society ;  there  is  no  acting  upon 
impulses,  there  are  no  hurried  reports,  no  hasty 
resolutions.  Giving  their  committee  eveiy  ^le 
credit  for  the  great  care  and  continuous  dOi* 
gence  witii  whi(£  then'  inquiries  are  condnctody 
the  general  meetings  of  the  society  do  not  Ihmi- 
tete  to  send  bsck  for  revision  any  sid>iect  vIucIl 
they  do  not  believe  to  have  been  fully  investi- 
gated, on  which  new  obiecte  of  investi^ntion 
appear  to  have  arisen  in  the  course  of  daMsns- 
sion,  or  of  which  the  importance  appears  to 
demand  a  more  extensive  range  of  examination. 
This  may  give  to  our  proceraings  the  appear- 
ance of  slowness.  It  is  at  any  rate  an  ananaer 
to  tile  hnputetion  of  rashness.  We  do  not  ask 
to  be  judged  by  the  number  of  our  Tepofrte>  bat 
by  their  importuice.  Neither  do  we  estimate 
the  value  ot  our  institution  by  ite  direct  rtanlti 
alone ;  its  mere  existence  has  its  practiesl  ad- 
vantages ;  the  mere  question  '*  why  is  Acre 
such  a  society }"  must  induce  a  beneficial  in- 
vestigation in  the  mind  of  tiie  inquirer.  Ulna 
it  is  that  from  this,  and  othw  co^opentig^ 
causes,  the  amendment  of  1^  law  is  nov  ra- 
ceivmg  much  more  of  popular  attention,  aod 
much  sounder  views  are  entertained  i 
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it,  than  at  any  former  period.  The  enonnous 
increase  of  national  wealth,  and  the  corre- 
sponding complesdties  neceasarily,  not  artifi- 
cially, incident  to  the  multiplication  of  property, 
muldplication  not  in  the  amount  alone,  but  in 
the  natures  and  descriptions  of  such  property, 
will  readily  account  for  the  public  anxiety  on 
this  head.  Men  fed,  in  their  daily  dealings, 
that  the  institutions  of  tbe  Plantagenets  and 
the  Todors  are  as  little  applicable  to  the  ma- 
nsgement  of  a  jcnnt^stock  company,  as  their 
suits  of  armour  would  be  to  the  purposes  of 
locomotion.  The  courts  themselves  practically 
demoastnte  their  incapadtv  to  deal  with  un« 
anticipated  relations ;  and  the  arrears  in  every 
one  of  the  higher  tribunals  prove  the  necessity 
for  new  and  increased  jurisdictions. 

Under  these  circumstances  your  council  call 
upon  you  in  the  fullest  confidence,  to  continue 
your  exertions  in  extending  the  range  of  the 
aodety's  operations,  by  recruiting  its  numbers, 
and  adding  to  the  publicitv  of  its  proceedings. 
Yon  inn  point  with  lauoable  self-satisfaction 
to  the  instances  in  which  your  labours  have 
already  prepared  the  public,  and  even  the  legis- 
lative mind,  for  great  and  important  changee-*- 
you  wiU  turn  to  statutes  already  passed  at  the 
suggestion  of  the  society;  and  you  may  be 
permitted  to  speculate  on  the  influence  which 
Its  proceedings,  or  anticipated  proceedings, 
ma^  have  had  in  hastening  other  measures, 
wUdi  sight  otherwise  have  been  indefinitely 
Qewysd. 

Tken «  no  Wandb  in  which  these  effects 
have  been  more  oonsincuous  than  in  that  of 
Real  Property  and  Conveyancing.  Of  this  the 
Act  for  extinguishing  Satisfied  Terms  is  a  very 
remarkable  example.  Its  utility  has  been 
nco^nised  both  in  courts  of  law  and  equity, 
and  its  provisions  have  been  found  to  be 
Attended  inth  those  beneficial  results  in  prac- 
tice which  you  anticipated  from  them.  We 
have  high  authority  for  stating  that  in  one  pro- 
perty alone  several  thousands  were  saved  dur- 
ing the  first  year  of  its  operation. 

yfe  noticed  in  our  last  report  that  a  com- 
mittee of  the  House  of  Lords,  composed  of 
noembers  entertaining  ipreat  diversity  of  opi- 
mons  on  most  other  points,  had  unanimously 
reonired  "  a  thorough  revision  of  the  whole 
suDJect  of  conveyancmg,  and  the  disuse  oi  the 
present  prohz,  expensive,  and  vexatious  sys- 
tem." This  has  led  to  the  appointment  of  a 
commission  to  inquire  into  the  measures  neces- 
sary for  carrying  the  wishes  of  the  lords  into 
effiect;  and  it  is  now  shown  by  the  most 
UDMuivocal  signs,  that  not  only  the  great 
hmded  proprietors,  and  the  general  body  of  the 
public,  but  a  great  majority  of  the  profession 
of  the  law,  ore  prefnied  for  the  extensive 
change  which  such  a  resolution  demands. 
Concnrrently  with  these  demonstrations,  during 
ihe  present  year,  your  committee  on  the  Law 
of  Property  has  continued  its  investigations  on 
Aeenbject,  and  has  presented  a  report  on  the 
popriety  of  eetablishiog  a  general  map  of  the 
lands  of  Knyland  and  Wales,  and  on  the  ma- 
tcnab  now  m  exiatince  for  .making  such  a 


map.  It  has  made  another  report  on  the 
practicability  of  connecting  the  principles  of 
insurance  with  tities  to  land.  Ihese  reports 
have  been  very  amply  discussed,  both  within 
and  without  the  precincts  of  the  society.  The 
council  feels  itself  spedally  called  upon  to 
acknowledge  the  services  of  this  committee, 
which  is  still  continuing  its  labours  on  several 
important  subjects  referred  to  its  consideration* 

During  a  great  portion  of  the  last  half  cen* 
tury,  the  state  of  tne  Court  of  Chancerv  has 
occupied  the  attention  of  statesmen  and  law- 
yers ;  while  its  delays,  expenses,  and  vexations, 
have  most  severely  taxed  the  patience  and 
purses  of  its  suitors.  Three  new  judges,  and 
a  numerous  stafif,  have  been  added  to  its  judi> 
cial  strength ;  but  the  word  **  arrear  '*  has  not 
been  banished  from  its  vocabulary.  Popular 
opinion  has  long  pointed  to  the  Masters'  Office, 
and  the  system  of  references  and  reports,  con* 
firmations  and  revisions,  as  the  main  cause  of 
these  obstinate  evils.  Your  council,  therefore, 
thought  it  a  fit  subject  to  be  referred  to  your 
Equity  Committee,  and  that  committee  haa 
made  a  report  *'  on  the  improvements  which 
may  be  made  in  the  Masters'  Offices."  The 
report  contains  many  valuable  suggestions,  and 
has  given  rise  to  a  verv  full  discussion  of  the 
whole  procedure  of  (Jourts  of  Equitv.  But 
the  subject  is  very  far  from  being  exnausted, 
and  the  council  look  forward  to  a  series  of 
reports,  and  hope  for  numerous  papers,  on  this 
most  important  and  most  intricate  branch  of 
inouiry. 

The  committee  on  criminal  law  has  pre- 
sented a  report  on  the  various  plans  which 
have  been  tried  or  proposed  for  ttie  improve- 
ment of  the  treatment  of  criminals,  and  on  the 
principles  on  which  punishment  ought  to  be 
awarded.  This  subject  was  ahK>  very  fully 
discussed ;  and  the  society  had  the  advantage 
of  a  draft  report,  prepared  by  Mr.  M.  D.  HilJ, 
which,  though  it  differed  in  some  respects  from 
the  report  which  was  adopted,  contained  very 
valuable  sug|(estions.  The  council  have  had 
the  gratification  of  knowing  that  in  the  subse- 
quent discussions  on  secondary  punishments 
which  have  taken  place  in  both  Houses  of 
Parliament,  during  the  present  session,  the 
views  contained  in  the  report  of  our  Crinunal 
Law  Committee,  which  were  distinctly  brought 
under  the  notice  of  the  House  of  Lords  by  the 
noble  president  of  this  society,  were  very  gene- 
rally recognized  and  adopted. 

Another  report  from  this  committee,  as  to 
whether  juvenile  offenders  might  not  be  advan- 
tageously submitted  to  the  jurisdiction  of  the 
petty  sessions,  has  also  been  made  the  subject 
of  legislation.  The  bill  has  passed  the  Com- 
mons, and  will  probably  become  law. 

Viewing  with  great  interest  the  subject  of 
the  administration  of  justice  in  our  numerous 
colonies,  and  convinced  that  the  hold  which  a 
full  and  implicit  confidence  in  the  law  exer» 
cises  on  the  affections  of  a  people,  long  after 
military  or  any  other  force  would  fail,  affords 
the  best  security  for  allegiance  to  the  mother 
[country;  and  peculiarly  attracted  to  the  ques*^ 
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lion  hj  the  state  of  those  penal  colonies,  the 
diiiieiikies  of  the  due  ^ovemmeat  of  which 
were  specially^  suggested  by  the  preceding  in- 
^piiries  as  to  criminal  punishments,  jour  coun- 
ot  commenced  an  intended  series  of  references 
to  the  colonial  committee,  by  an  inquiry  **  as 
to  the  law  and  practice  relating  to  colonial 
judges,  in  respect  to  their  remoral  from  office/' 
The  committee  has  presented  a  report  which 
has  been  receired  with  general  satisfaction.  It 
demonstrates  that  the  present  state  of  the  ad- 
ministration of  justice  in  our  vast  colonial  em- 
pire is  in  many-  respects  unsatisfactory,  and  re- 
quires careful,  fearless,  and  unprejudiced  in- 
ijniry.  That  judicial  independence,  in  all 
jurisdictions,  is  the  first  ffuarantee  of  good 
government,  is  a  proposition  so  universally 
admitted,  that  your  council  would  not  pause  to 
comment  on  it,  but  for  the  opportunity  of  sug- 
gesting that  slight  inconveniences  arising  from 
want  of  subordination  are  of  little  moment, 
and  of  easy  remedy,  compared  with  the  danger 
to  be  apprehended  from  any  derogation  from 
the  judicial  character.  Your  council  trust  that 
this  committee  will  continue  the  deliberations 
which  it  has  so  weU  commenced. 

Your  council  regret  that  the  committee  on 
the  law  of  debtor  and  creditor  has  nmde  no 
progress ;  and  that  the  numerous  bills  on  this 
mtncate  subject  which  have  been  brought  into 
parliament  during  the  present  session  are  not 
destined  to  produce  any  immediate  advantage  to 
the  trading  and  other  classes  interested  in  them. 

The  progress,  however,  of  a  measure  of  the 
last  session  in  some  degree  diminishes  that  re- 
gret. The  council  has  viewed  with  great  plea- 
sure the  establishment  of  a  system  of  local 
judicature  throughout  England  and  Wales; 
and,  though  it  may  be  premature  to  speak  at 
present  of  the  ultimate  operation  of  that  mea- 
sure, we  may  be  permittea,  from  all  indications, 
to  anticipate  great  benefit  to  the  community, 
without  any  real  loss  to  the  profession. 

It  is  indeed  with  very  considerable  satisfac- 
tion that  your  council  is  able  to  trace  a  great 
abatement  in  that  species  of  self-interested 
opposition,  which  in  former  times  so  injuriously 
impeded  the  amendment  of  the  law.  With  a 
few  exceptions,  lawyers  are  now  taking  larger 
views  of  professional  protection ;  they  find  that 
in  most  instances  the  public  interest  is  their 
own;  and  in  the  few  cases  of  exception,  or 
supposed  exception,  they  feel  that  a  class-inter- 
est cannot  be  permitted  to  stand  in  the  way  of 
social  progress.  That  laws  are  to  be  made 
for  the  benefit  of  the  people,  and  not  of  the 
lawyers,  is  now  an  admitted  truth:  prolix 
pkadings  and  conveyances,  useless  and  multi- 
nuious  appeals,  motions  and  petitions  of  course, 
unattended  warrants,  unissued  writs,  fictitious 
procednre,  unearned  fees  and  sinecure  offices, 
have  had  their  day ;  and  though  a  few  yet  re- 
mwa,  your  council  fully  anticipate,  that  at  no 
distant  day,  they  will  be  extinguished,  (cer- 
tainly that  no  new  claims  to  compensation  will 
be  created,)  and  that  they  will  yet  see  the  time, 
when  no  judge,  officer,  advocate  or  attorney, 
wiB  look  to  profit  from  any  source,  from  which 


the  suitor  or  client  does  not  derive  an  adeqoate 
and  direct  advantage. 

The  time  has  now  arrived  when  your  comndi 
is  to  surrender  into  your  hands  the  trust  you 
have  reposed  in  them.  Hitherto  its  memben 
have  been  annually  re-elected,  without  any 
change ;  but  it  is  far  from  their  wish  that  this 
should  be  considered  a  matter  of  coarse,  nor 
would  any  individual  deem  himself  aggrieved, 
if  another,  better  qualified  in  the  opinion  of  die 
society,  should  be  substituted  in  his  place.  In 
some  instances,  the  pressure  of  other  avoca- 
tions has  prevented  some  of  the  members  of 
the  committee  of  management  and  chairmen  of 
committees  from  giving  to  the  society  aQ  the 
attention  they  would  have  desired. 

With  every  wish  for  your  progress  and  pros- 
perity, and  the  fullest  determination  on  the 
part  of  those,  who  may  have  the  honour  to  he 
re-elected,  to  continue  their  exertions,  iSie 
council  takes  its  leave. 


TITH£  COMMISSIONBRS'  REPORT. 

The  Tithe  Commissioners  have  made  the 
following  Report,  addressed  to  Sur  Gooige 
Grey,  the  Home  Secretary: — 

**  It  is  our  duty  to  report  to  j;ou  -die  progress 
of  the  Commutation  of  Tithes  in  England  and 
Wales,  to  the  close  of  the  year  1846. 

"We  have  received  notices  that  rolontazy 
proceedings  have  commenced  in  9,627  tithe 
districts :  of  these  notices  4  were  received  dur- 
ing the  year  1846. 

"  We  have  received  7,044  agreements,  and 
confirmed  6,749:  of  these,  13  nave  been  ro- 
ceived,  and  45  confirmed,  during  the  yesr 
1846. 

'*  6,072  notices  for  making  awards  have  been 
issued,  of  which  583  were  issued  daring  the 
year  1846. 

*•  We  hare  received  4,470  drafts  of  compul- 
sory awards,  and  confirmed  3,878 :  of  tniBse, 
554  have  been  received,  and  502  have  been  con- 
firmed, during  the  year  1846. 

"We  have  received  9,565  apportionments, 
and  confirmed  9,262;  and  of  these,  570  have 
been  received,  and  602  confirmed,  duiing  ^bs 
year  1846. 

"  In  10,627  tithe  districts,  as  will  be  seen 
from  the  above  statement,  the  rent-charges  to 
be  hereafter  psud,  have  been  finally  estabSshed 
by  confirmea  agreements  or  confinned  awards. 

'*  We  have  in  our  possession  agreements  and 
drafts  of  awards  as  yet  nnconfirmed,  which  will 
mclude  887  additional  tithe  districts ;  and  make 
a  total,  when  completed,  of  11,614  districts  in 
which  the  tithes  will  have  been  commuted. 

**  We  have  to  repeat  the  assurance  which  we 
have  happily  been  able  to  give  in  all  onr  former 
reports,  that  the  process  of  commutation  are 
going  on,  on  the  whole,  tranquilly  and  satis^ 
factorily. 

**  We  have  adveited,  in  thtee  former  reports, 
to  &e  state  of  the  law  under  what »  calleoLord 
Tenterden*s  Act. 
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*'  We  have  to  express  our  deep  reg^ret  that 
that  kw  remaios  as  unsatisfactory  as  ever. 
While  this  uncertainty  continues,  it  is  impos- 
sible for  us  to  adjudicate  mfh  any  justice  to  the 
parties  in  very  many  cases  which  await  our  de- 
cision, and  in  which  proceedings  are  necessarily 
suspended. 

"  After  our  preliminary  adjudications^  some 
litigation  in  the  superior  courts  and  some  cases 
of  contested  and  protracted  appointments  will 
assuredly  follow.  We  have  repeatedly  ex- 
plained and  lamented  the  very  serious  delays 
which  must  thus  result  from  the  continued 
postponement  of  any  rule,  either  legislative  or 
judicial^  which  we  can  apply  to  these  cases. 
(Signed)  "  T.  Wbwtworth  Bullbb, 
"  Bd.  Jonbb." 


ANALYflCAL  DIGBST  OF  CASES, 

REPORTED   IN   ALL  THE    COURTS. 

In  our  last  number  we  closed  the  Series  of 
the  Digest  of  Cases  in  the  Courts  of  Equity  ; 
and  it  may  here  be  convenient  to  refer  to  the 
several  sections  in  the  present  volume  of  that 
part  of  the  Digest.    They  are  as  fioUow:— 

Law  of  Wills,  p.  56. 

Law  of  Property  and  Conveyancing,  p.  74. 

Construction  of  Statutes,  p.  101. 

Principles  of  Eqmty,  p.  127- 

Plea^gs,  p.  148. 

Practice,  p.  173. 

Evidence,  p.  199. 

Law  of  Attomejrs  and  Costs,  224. 
9r<bs  Council. 
APPEALS. 

CHURCH  RATE. 

Bythestat.  59  6. 3.  c.  134,  s.  14,  it  is  enacted, 
that  it  shall  be  lawful  for  the  church-wardens 
of  any  parish,  with  the  consent  of  the  vestry, 
to  raise  and  borrow  money  upon  the  credit  of 
the  churcfa-rates  of  any  parish,  for  the  purpose 
of  defraying  the  expenses  of  any  church  or 
cbapeL  Held,  by  the  Judicial  Committee  of 
the  Privy  Council,  (reversing  the  judgment  of 
the  Arches  Court  of  Canterbury,)  not  to  autho- 
rise churchwardens  to  borrow  money  upon  the 
credit  of  the  church-rates,  for  repayment  of  a 
debt  incurred  in  past  years  for  repairs  to  the 
parish.     Figgott  v.  BearUock,  4  Moore,  399. 

Cite  ettad  ia  the  judgmeat:  Bex  v.  Chorsh- 
ward«M  of  Dorsley,  5  A.  4p  £.  10. 

COLONIAL  APPEAL. 

Pradiee, — Appeal  allowed,  under  the  7  &  8 
Vict  c.  69»  direct  from  the  Court  of  Assize  of 
the  Island  of  Jamaica,  to  her  Majesty  in  council, 
without  brining  a  writ  of  error  In  the  Court 
of  Erron  (the  intermediate  court)  in  the 
island. 

Such  appeal  ia  not  of  course,  but  requires 
special  grounds  to  be  shown,  to  warrant  the  ap- 
plication.   Barneit,  in  re,  4  Moore,  453.' 


DIVOBCS. 

Cokmial  Appeah — Prac/tce.— The  diarterof 
Justice  of  the  Mauritius  gives  no  right  of  ap- 

Seal  to  the  Queen  in  council  from  a  sentence  of 
ivorce. 

But  the  Crown  can,  upon  special  petition 
for  that  purpose,  grant  such  leave.  Appeal 
granted  by  the  Cour  d'Appel  m  the  Mauritiiu 
from  a  sentence  of  divorce,  d  vinculo  matrimonii, 
upon  petition  of  respondent,  discharged  as  in- 
competent. But  on  special  petition,  leave  to 
appeal  granted  by  the  Judicial  Committee, 
upon  terms  of  the  appellant's  lodging  his 
printed  case  within  a  given  time,  or  the  appeal 
to  stand  dismissed.  lyOrliac  v.  IfOrUac,  4 
Moore,  374. 

DOMICILE. 

See  WiU,  1. 

ECCLESIASTICAL   COURTS. 

Practice.-— The  rejection  of  a  urituess  in  the 
course  of  the  hearing  of  a  cause  in  the  Eccle- 
siastical Court,  on  the  ground  of  interest,  is 
not  of  itself  an  appealable  grievance,  the  hear- 
ing  bdng  one  continuous  act,  and  an  appeal 
being  competent,  after  sentence,  from  any  com- 
partment of  the  cause. 

A  party  in  a  cause  in  the  Ecclesiastical 
Court,  in  consequence  of  the  rgection  by  the 
court  of  a  material  witness,  withdrew  himself 
from  the  further  contest  of  the  cause;  the 
judge  decreed  the  cause  in  pain  of  his  coa«! 
tumacy.  Held,  by  the  Judicial  Committee,  that 
such  withdrawal  was  not  contumacious,  so  as 
to  preclude  him  from  his  right  of  appeal  from 
the  sentence.  Htmdley  v.  Edwards,  4  Moore» 
407. 

Cases  cited  ia  the  judgment:  Barry  r.  Botlin^  1; 
Moore,  96  ;  Harriaon  ▼.  HarrisoD,  3  Curt  1. 

And  see  Marriage, 

STIDEIfCC. 

See  WiU,  2. 

POREIGN   LAW. 

Lomer  Canada.— Practice.—Registration.-^ 
The  firm  of  S,  &  W.  H,  in  Lower  Canada, 
bdng  indebted  to  /.  IV,,  transferred  75  pro- 
missory notes  to  a  factor,  on  his  account.  At 
the  time  of  the  transfer  S.  &  IV.  if.  were  em 
d^confiture.  A  sais4e  arr/t  having  subse* 
guently  issued  by  order  of  the  creditors  of  5.  & 
Iv,  H.,  the  75  notes  in  the  hands  of  the  factor 
were  attached.  Held,  by  the  Judicial  Com- 
mittee, that  the  transfer  having  taken  place  be* 
fore  the  execution  of  the  sais^  arrit,  was  valid 
by  the  French  law  in  force  in  Lower  Canada. 

A  cooinriesion  for  examination  of  witnesses  in 
Canada,  to  prove  such  d^eemfitwlre,  in  the  cir- 
cumstances, refhsed. 

Sen^U,  By  the  old  French  kw,  prevailing 
in  I^wer  Ganadi^  all  Onfomimices  not  regis- 
tered are  void.  HvfcMMOM  v.  Oillespie,  4 
Moore,  378* 

MARRU.OS* 

Spiritual  Cwrt.^Semtenee.-^The  validity  of 
a  sentence  passed  in  1816,  by  the  Consistory 
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Court  of  London,  decreeing  a  divorce,  h  vinculo, 
in  a  suit  of  nullity  of  marriage,  may  be  im- 
peached in  a  suit  brought  in  1842,  in  the  Pre- 
rogative Court,  for  granting  letters  of  adminis- 
tration, by  the  issue  of  the  marriage,  pro- 
nounced null  and  void  by  the  sentence  of  f  81 6. 

But  in  order  to  set  aside  such  sentence,  col- 
lusion between  the  parties,  and  fraud  practised 
thereby  upon  the  court,  must  be  satisfactorily 
shown. 

An  allegation,  impeaching  a  sentence,  and 
pleading  facts  which,  if  proved,  might  amount 
to  fraud,  but  not  collusion,  rejected.  Meddow- 
erqft  v.  Huguenin,  4  Moore,  386. 

Case  cited  ia  the  judgment :  Thomis  v.  Kette- 
ricbe,  i  Ves.  sen.,  333. 

OFFICER  OF  THB   COURT. 

By  a  general  order,  made  on  the  equity  side 
of  the  Supreme  Court  of  Madras,  it  was  ordered 
that,  "  whenever  it  shall  appear  that  the  pro- 
perty of  any  infant  is  unprotected,  and  not  se- 
cured for  his  or  her  benefit,  the  registrar  shall, 
with  the  previous  consent  of  the  court,  or  a 
judge,  institute  proceedings  on  behalf  of  such 
mfan^  for  the  purpose  of  protecting  his  or  her 
person  or  property."  In  pursuance  of  this 
order,  the  Registrar  of  the  Supreme  Court, 
upon  petition,  obtained  an  order  giving  him 
Hoerty  to  file  a  bfU  in  the  ecjuitv  side  of  the 
Supreme  Court,  as  the  next  frtena,  and  on  be- 
hau  of  infante,  for  an  account  of  Uie  estate  of 
thdr  father,  who  died  intestate,  against  their 
mother,  the  administratrix;  and  notwithstand- 
ing an  appeal  against^such  order,  such  bill  was 
filed,  to  which  the  defendant  put  in  a  plea, 
which  bmng  overruled,  a  further  appeal  from 
such  decision  was  interposed  to  her  Majesty  in 
council. 

By  the  practice  of  the  Supreme  Court,  the 
registrar  is  entiUed  to  a  commission  of  5  per 
cent,  on  all  sums  of  mone^  paid  into  court. 
Held,  by  the  Judicial  Committee,  that  the  order 
of  the  equity  side  of  the  Supreme  Court,  being 
made  under  the  general  jurisdiction  of  the  Su- 
preme Court,  and  not  under  the  stat.  2  &  3 
Vict.  c.  34,  was  void,  it  being  against  public 
policy  to  allow  an  officer  of  the  court  to  insti- 
tute suits  in  the  conduct  of  which  he  might 
have  a  direct  personal  interest,  and  the  orders 
made  in  pursuance  thereof  reversed.  Kerakoose 
▼.  Serle,  4  Moore,  459* 

PATENT. 

Term  of  letters  patent,  for  refining  sugar  by 
filtration  through  beds  of  granulated  animal 
charcoal,  extended  for  six  years,  on  the  ground 
of  the  advantage  the  pubuc  had  reaped  from 
the  dkcovery,  notwithstanding  that  the  novelty 
of  the  invention  was  emaU. 

Where  the  party  applying  for  an  extension  is 
resident  abroad,  ana  has  no  manufacture  in 
England,  advertising  in  the  newspapers  pub- 
lished in  the  towns  or  county  when  the  penons 
to  whom  he  has  granted  licenses  are  resident,  is 
a  sufllcient  compuance  with  5  &  6  W.  4,  c.  83, 
9.  4.    Derasne's  Patent,  tn  re,  4  Moore,  416. 


RATS9. 


See  Ckwrek-Bait. 


BLAXlt  TRADE. 

AboUtum  Act.^K  party  attached  for  nonpay- 
ment of  costs  decreed  against  him  in  an  appeal 
under  the  Slave  Trade  Act,  in  which  the  Crown 
and  tlie  captors  were  the  respondenta,  upon 
supersedeas  by  the  Crown,  ordered  to  be  dis- 
charged out  of  custody,  notwithstanding  the 
captors'  objection  to  the  crown  receiving  cosu 
out  of  the  proceeds  of  the  sale  of  the  ▼easel 
condemned.  By  the  44th  section  of  5  Geo.  4, 
c.  113,  the  captors  of  a  vessel  employed  con- 
trary to  the  provisions  of  the  act,  are  only  en- 
titled to  a  moietv  of  the  proceeds  of  the  sale 
thereof,  after  deducting  the  costs  of  the  profle- 
cution.    Jennings  v.  HiU,  4  Moore,  369. 

WILL. 

1.  Domicile.  —  RepubUeation, — A  domiciled 
Englishman  (while  resident  at  Milan)  execated, 
in  October,  1838,  a  codicil,  disposing  of  per- 
sonal  propertv  situate  in  the  United  States  of 
America.  Ttnn  codicil  was  holograph,  signed, 
though  not  attested,  but  was  well  executed  ac- 
cordmg  to  the  Austrian  kw.  Heltf,  by  the 
Judicial  Committee  (affirming  the  judgment  of 
the  Prerogative  Court,)— 1st,  that  the  validity 
of  the  comcil  was  to  be  governed  by  the  law  of 
the  domicile;  and  2ndly,  that  the  proviaiona 
of  the  1  Yict.  c.  26,  applied  to  testamoaUry 
papers  made  in  foreign  countries  by  a  domicilea 
Englishman. 

Testator,  by  his  will,  made  in  1823,  directed 
his  executors  to  pay  any  legacies  he  migbt 
afterwards  give  by  any  testamenlwry  writing* 
witnessed  or  not ;  and,  after  making  vwions 
codicils,  he,  in  1838,  made  a  codicil,  wIh^  waa 
signed,  but  not  attested;  and  by  a  fnrther 
codicil,  in  1839,  duly  signed  and  attested,  be 
declared  that  he  therebv  *' ratified  and  con- 
firmed his  said  will  and  codicils.  Heid,  tbat 
such  general  reference  was  not  sufficient  to 
identi^  and  incorporate  the  codicil  of  1838  in 
that  ot  1839,  and  probate  of  such  codidl  refused. 
The  Stat.  1  Vict.  c.  26,  extends  generally  to 
wills  made  previously  to  the  passing  of  the  act^ 
where  alterations  have  been  made  affecting  anch 
bills,  subsequent  to  the  1st  of  January,  1838. 
Croker  v.  Mar^  qf  Hertford,  4  Moore,  339- 

Cases  cited  in  the  jadgmeat :  Brooke  r.  Kent,  3 
Moore,  354;  Aodraws  v.  Tani«r,  9  Q.  H.  177  ; 
Wilson  r.  Msrryttt,  8  T.  R.  31 ;  M»liass  v. 
MsUass,  3  Curt.  231 ;  Hibergbam  v.  Vineeot, 
8  Ves.  Jan.,  231 ;  Smart  r.  Pnxjean,   6  Vcc 
561. 
2.  Evidence, — The  factum  of  a  will,  held 
under  the  circumstances  of  the  case,  to  be  suf- 
ficiently proved,  ^ugh  one  of  the  subscnfaiag 
witnesses  deposed  that  he  did  not  see  all  thai 
the  testator  wrote,  only  the  large  initials  of  his 
christian  name ;  and  the  other  witness  stated, 
that  she  did  not  see  what  he  wrote,  but  that  he 
acknowledged  ihe  paper  to  be  his  will,  in  their 
joint  presence.    Evidence  of  illiterate  witnesses 
as  to  acts  affecting  their  interests,  when  op- 
pos^  to  the  probaole  acta  of  an  educated  inan« 
no  fraud  being  in  question,  is  to  be  recrived 
with  great  caution.    The  Dill  contahied  altera- 
tiona  and  erasures,  affecting  the  amount  and 
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objects  of  tbe  testator't  bocmty^  ihe  ezistence  of 
w&cb,  at  tbe  time  of  ibe  execution,  the  attest- 
ing intness  could  not  depose  to :  Held,  by  the 
jadidal  committee,  in  the  absence  of  all  mrect 
evidence  as  to  the  alterations  and  era8mies,that 
the  presumption  of  lav  was,  that  such  altera- 
tions and  erasures  were  made  after  the  execu- 
tion of  the  will,  and  probate  of  the  wXl  granted 
in  its  original  form.  Cooper  r.  Broekeii,  4 
Moore^  419. 

Case  cited  io  the  judgment :  Larking  ▼.  Lsrkins, 
3  B.  &  P.  16. 

RECENT   DECISIONS  IN   THE  SUPE. 
RIOR  COURTS. 

BBFOJITSD    BT    BARBISTnilS    OF    THB    SBYBRAL 
COUBTS. 


Htsttft  of  ftorlni. 

Hon,  H.  Trevor  v.  Hon.  G.  Trevor, 
1847. 


June  28, 


i>JBYI8B.  —  *'  ISBUB." 


'ISSUB    IN    TAIL 


MALB. 


The  following  is  the  opinion  delivered  by 
Ae  judges  on  the  question  of  law  propounded 
to  them  in  tWs  case  by  the  House  of  Lords  :— 

Lord  CMtf  Justice  PTtWc.*— The  question 
proposed  by  your  lordships  has  reference  to  a 
statement  to  the  effect,  that  George  Rice  Rice 
Trevor  died  leaving  no  son^but  leaving  one 
daughter  who  had  a  son  who  attained  21 ;  and 
that  the  motlier  and  son  have  agreed  to  sell  the 
Bedfordshire  estates  to  A,  B,,  and  to  make  a 
good  title  thereto,  and  have  brought  an  action 
against  A,  B,  upon  their  agreement.    And  the 

anestion  proposed  by  your  lordships  is,  whether 
ie  only  daughter  of  George  lUce  Rice  Trevor, 
and  her  son,  can,  vnth  the  concurrence  of  the 
trustees,  make  a  sood  title  to  those  estates  ? 

In  answer  to  tnat  question  I  have  to  state, 
that  it  is  the  unanimous  opinion  of  the  judges 
who  heard  the  argument  at  your  lordships  bar, 
that  a  good  tiUe  can  be  made  by  the  parties 
mentioned  in  the  question  to  the  estates  therein 
referred  to. 

The  answer  to  your  lordships'  ouestion  de- 
pends npon  the  construction  of  uie  devise  of 
tbe  Bedfordshire  estates,  contained  in  the  se- 
cond will  of  Lord  Hampden,  which  devise  is  ex- 
pressed in  the  following  words :  "  I  give  and 
devise  unto  General  the  Hon.  Henry  Brand 
(meaning  the  appellant)  and  Joseph  Rogers, 
gentleman,  and  tnelr  heirs,  all  ana  every  my 
real  estates  in  the  county  of  Bedford,  whether 
freehold  or  copyhold,  upon  trust,  that  they  or 
the  survivor  of  them,  or  his  heirs,  do  and  shtdl 

■  The  foUowmg  judges  were  also  present  :^— 
Mr.  Baron  Parke  j  Mr,  Baron  Aldersonj  Mr. 
Justice  Patteson:  Mr.  Justice  Coleridge  j  Mr. 
Justice  Coltman;  Mr.  Justice  Maule;  Mr. 
Baron  Bolfe;  Mr.  Justice  W%g%tman:  Mr. 
Justice  CressweU:  Mr.  Justice  ISrle:  Mr. 
Baron  Piatt:  and  Mr.  Justice  Vcmghan  Wil- 
Uams, 


settie  and  convey  the  same  to  the  use  of  or  in 
trust  for  the  Hon.  Geoive  Rice,  son  of  Lord 
Dynevor  (now  the  respondent  the  Hon.  Geom 
Rice  Rice  Trevor)  for  life,  without  impeach- 
ment of  waste,  except  permissive  waste  or  spoli- 
ation, with  remainder  to  lus  issue  in  tail  male, 
in  strict  settiement,  upon  condition  that  all 
person  or  persons  from  time  to  time  to  come 
mto  possession  of  the  said  settled  estates  do 
and  snail,  within  one  year  afterwards,  take  the 
name  and  bear  the  arms  of  Trevor.  And  alsoj 
upon  the  like  condition  to  that  I  have  made  in 
my  win  of  my  Sussex  estate,  so  far  as  the 
change  of  circumstances  will  permit,  that  the 
.said  estate  shall  go  over  to  the  party  next  en- 
titled, or  the  person  for  the  time  being  pos- 
sessed becoming  entitied,  to  the  baronv  of 
Djrnevor;  and  in  defoult  of  such  issue  ot  the 
said  George  Rice,  I  devise  my  said  Bedford- 
shire estate  unto  the  said  Henry  Brand,  his 
heirs  and  assigns  for  ever.'* 

The  question  upon  this  devise  is,  whether 
under  the  word  "issue"  or  the  words  'Mssue 
in  tail  male"  sons  are  only  comprised,  or 
whether  daughters  as  well  as  sons  were  in- 
tended to  take  ? 

The  trusts  in  the  will  being  executory,  it  is 
clear  George  Rice  Rice  Trevor  was  not  entitied 
to  more  than  a  life  estate,  and  that  his  issue, 
whether  males  only  or  msJes  and  females,  were 
to  take  by  way  of  remainder  as  purchasers.  It 
is  not  contraverted  that  the  word  "  Issue  *'  in 
its  ordinary  and  proper  sense  includes  all  de- 
scendants, however  remote,  and  includes  fe- 
males as  well  as  males.  That  such  is  the  pro- 
per construction  of  that  word  is  too  well  es- 
tablished to  render  it  necessary  to  refer  to 
authorities  upon  the  subject.  In  this  will, 
therefore,  *'  Issue "  as  a  word  of  purchase  is 
synonvmous  with  "  children."  But  it  is  con- 
tended on  the  part  of  the  appellant  that  the 
"  issue  "  in  this  will  cannot  be  in  any  manner 
severed  in  construction  from  the  words  **  in 
tail  male"  which  follow  it ;  and  that  the  words 
**  issue  in  tail  male  "  must  be  considered  as  one 
entire  and  indivisible  expression,  describii^ 
the  first  takers  and  the  estate  to  be  taken ;  and, 
consequentiy,  that  the  parties  thereby  desig- 
nated as  the  first  purchasers  are  the  issue 
male,  or  sons  of  George  Rice  Rice  Trevor,  to 
the  exclusion  of  the  daughters. 

The  respondents  contend  that  the  word 
**  issue "  is  used  in  its  natural  and  admitted 
ordinary  sense,  inckidinff  females,  and  that 
such  sense  is  not  varied,  or  in  any  respect 
affected  by  the  words  "  in  tail  male."  That 
the  word  "  issue  "  expresses  the  parties  to  take, 
and  the  words  "m  tail  male"  the  esUte  to  be 
taken. 

It  seems  to  be  agreed  that  the  construction 
of  tiie  devise  as  to  the  pomt  submitted  to  the 
judges  is  not  affected  hy  the  words  "in  strict 
settiement;"  and  we  thmk  that  it  is  not. 

The  devise,  if  read  in  the  manner  contended 
for  by  tiie  appellant,  must  be  deemed  to  be 
framed  in  a  very  untechnical  and  inaccnrate 
manner.  The  issue  areto  take  as  purchasers,  and 
the  word  ''issue"  is  a  proper  and  apt  word  to 
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d^Hsibe  those  who  are  bo  to  take;  but 
m  tail  male''  is  not  an  uaual  or  apt  form  of 
expresnon  to  describe  the  first  taker  of  an  eft- 
tale  taiL  '^  Issue  in  tail  male  "is  an  expressioa 
oaly  correct  when  used  in  reference  to  an  es- 
tate already  settled ;  "  Issue  in  tail  male ''  bciog 
die  ordinary  and  correct  form  of  expression  to 
describe  one  taking  by  descent  under  an  estate 
teil  vested  in  the  ancestor;  and  the  words 
.issue  in  taQ  "  are  used  in  this  sense  and  as 
contrasted  iNoth  the  ancestor  or  first  taker  by 
Lord  Coke  in  the  passages  which  have  been  re- 
fisired  to  and  in  the  text  books.  lit  Sec 
638-642.  Co.  Lit.  a26  b.  327  a.  327  b. 
.  The  question  in  this  case  seems  to  be  nar- 
rowed to  the  pointy  whether  in  construing  this 
devise  the  word  "issue''  is  to  be  read  in  its 
ordinary  sense,  as  including  females  as  well  as 
males,  or  whether,  by  the  addition  of  the 
words  ''  in  tail  male  "  in  immediate  connexion 
with  the  word  ''  issue,"  or  £rom  other  parts  of 
the  will,  it  is  manifested  that  the  word  *' issue '' 
was  not  used  in  such  ordinary  and  usual  sense, 
but  in  a  restricted  and  limitea  sense,  as  indud- 
ijig  males  onlv. 

it  cannot  be  necessary  to  cite  any  of  the ; 
uomerous  determinations  in  which  the  rule  of 
oonstruction  has  been  recognised  in  the  courts 
of  law  and  equity,  and  affirmed  by  your  lord- 
ships' house,  that  in  a  will,  words,  whether 
tflchnical  or  otherwise,  are  to  be  understood  as 
used  in  the  sense  ordinarily  and  properly 
applied  to  them,  unless  from  the  whole  context 
of  the  will  it  shall  appear  satisfactorily  and 
clearly  that  the  words  to  be  construedf  have 
been  used,  and  were  intended  to  be  understood 
in  some  other  sense. 

We  are  of  opinion  that  the  word  '*  issue  *' 
was  used  in  the  present  will  in  its  ordinary 
sense,  and  comprised  females  as  well  as  males, 
and  that  such  meaning  is  not  controlled  or 
aflfected  bv  the  words  "  in  tail  male "  which 
immediately  follow  the  word  "  issue,"  or  by 
anyother  part  of  the  wilL 

The  words  ''  issue  in  tail  male  "  were  a  con- 
venient and  not  incorrect  form  of  expression  to 
denote  the  first  purchasers,  and  the  estate  to  be 
taken.  The  takers  by  the  word  "  issue."  The 
estate  to  be  taken  by  the  words  *'  in  tail  male." 
^Piere  is  no  reason  against  an  estate  *'  in  tail 
ptale"  being  limited  to  a  female,  or  an  estate 
in  tail  female  to  a  male,  and  the  limitation  of 
an  estate  tail  of  one  kind  or  the  other  has  no 
necessary  effect  in  denoting  the  sex  of  the  first 
taker,  the  effect  of  the  words  of  such  limitation 
not  being  to  describe  the  first  taker,  but  sioiply 
to  make  the  course  of  descent  from  such  &-8t 
taker.  If  the  word  •'issue "  may  be  correctly 
construed  as  describing  the  first  purchasers, 
and  the  words  "^ in  tail  mak ''  bea correct  legal 
description  of  the  estate  to  be  taken  by  sock 
purchasers,  there  should  be  found  some  very 
distinct  and  substantial  reason  for  so  construing 
the  entire  expression,  as  to  render  it  an  incorrect 
form  of  devise. 

^  Therefore,  as  an  estate  in  tail  male  may  be 
limited  to  a  daughter  as  well  as  to  a  son,  and 
as  daughters  come  within  the  detcription  of 


issuer  there  seems  no  good  reason  acconfing -to 
the  ordinary  rules  of  construction  fiir  deesuag 
this  devise  ambiguous. 

The  argument  on  the  part  of  the  appellant  to 
prove  that  the  devise  in  question  ought  to  be 
read  as  including  males  only  has  been  moinlj 
derived  &om  other  parts  of  the  will,  and  espe- 
cially from  those  parts  which  refer  to  the  dispo- 
sitioB  and  limitations  relating  to  the  Sussex  es- 
tates contained  in  the  first  vnll,  and  in  showBD^ 
that  the  testator  has  limited  those  estates  to 
males  only,  and  from  thence  mferring  thai  the 
testator  intended  to  limit  the  Bedfordshire  es- 
tates also  to  maie9  only." 

We  think  it  would  be  dangerous,  and  lead 
to  a  great  uncertainty  in  construing  a  devise 
relating  to  one  estate,  to  infer  an  intention  not 
expressed  in  it,  from  the  intention  apparent  in 
regard  to  a  totally  independent  estate,  and  de- 
vised in  terms  altogether  different ;  but  we  see 
no  ground  for  inferring  an  idenfity  of  intention 
on  the  part  of  the  testator  in  regard  to  the  two 
estates.  Indeed  as  it  appears  that  the  first  will 
is  distinctly,  aptly,  and  correctly  framed  to  efiTec- 
tuato  the  intevtion  of  limiong  the  Susgen: 
estates  to  descendants  Ihrotigh  males  only,  the 
reference  to  the  terms  of  that  will  appears  to 
the  judges  to  afford  arguments  rather  opposed 
to  the  appdlaat's  construction  of  the  devue  in 
question,  than  in  support  of  it. 

The  numerous  and  important  authorities  re* 
garding  the  true  rules  of  the  construction  of 
wills,  determine  that  a  departure  from  the  onfi- 
nary  meaning  of  the  words  contained  in  it 
should  only  be  adopted  from  necessity  and  in 
cases  where  the  context  or  other  parts  of  tlie 
will  satisfactorily  manifest  that  the  language  of 
the  will  has  been  used  in  some  other  t£ui  sucii 
ordinarv  sense,  and  adopting  the  principles  of 
those  decisions,  many  of  which  mve  recexT^d 
the  sanction  of  this  house,  ^e  judges  are  una- 
nimously of  the  opinion  I  have  before  expressed, 
namely,  that  the  only  daughter  of  George  Rke 
Rice  Trevor  and  her  son  mentioned  in  the 
statement,  with  the  concurrence  of  the  trustees, 
can  make  a  good  title  to  the  Bedfordshire  es- 
tates. 


IrOrlr  C^xncrHor* 
Co]^  T.  BmsBeU.    May  2ted,  1847. 

SUBSTITTrrSD   SKKVICS. 

In  a  suit,  the  object  of  which  was  to  reader  a 

judgment  obtained  in  an  action  at  law  a 

charge  upon  the  real  estate  of  the  defemdamt 

who  was  out  of  the  jurisdictiom,  the  coari 

refused  to  allow  substituted  service  qf  nft- 

pcma  upon  a  person  who  had  been  the  de^ 

fendant's  attorney  in  the  action^  kui  wka 

was  not  proved  to  be  stiU  his  agent. 

Mr.  R.  Levmge  Swift  stated  that  this  waa  an 

application  for  leave  to  serve  the  defendants 

attorney  in  a  previous  transaction  with  a  s«b» 

pcena  to  appear  to  the  plaiotiff'a  biU,  mder  the 

foUowiiu^  circnmstancea: — ^Tlie  nfatiBtiff   had 

obtttneaiudgment  agaimefk  the  defendant  in  an 

action  at  law,  to  restrain  ndiick  the  dcfendanft 

had  filed  a  bill  which  was  ultimately 


ComtU  i  Lord  Chm9§ilor,'^Vie9*Caume§U$r.*^Qfmm*s  Bmek. 
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and  the  plaintiff  now  aooght  hyhiik  pxeatot  suit 
to  nDdcr  such  judgment  a  cbaige  upon  the  de- 
fendant's real  estate.  The  defendant  was  oat 
of  the  jonsdictMMi,  and  the  partf  upon  whom  it 
vas  witbcd  to  effect  thesuhsdtuted  service  had 
heen  his  attorney  in  the  said  action,  and  his  so- 
lidtor  in  his  suit  to  restrain  it.  Mr.  Swift  read 
extracts  from  a  correspondence,  hut  could  not 
prodace  any  evidence  that  this  partv  still  acted 
£or  the  defendant.  He  contended  that  the  sub- 
ject-matter of  the  action  and  this  suit  was  the 
same,  and  he  cited  Hobhoute  v.  Ctmrtney,  12 
Sim.  140;  Homiy  t.  Hobnes,  4  Hare,  306; 
and  JIbnvir  r.  Vifort,  1  PhiU.  521. 

The  Lord  CkoMcellor  said,  that  there  must  be- 
something  to  show  that  the  par^  upon  whom 
service  was  to  be  subslitutea  had  been  autho- 
rised by  the  defendant  to  acc^  it.  In  Hob- 
house  v.  Courtney,  (mfrh,)  there  was  a  power 
of  attorney  given;  and  in  Murray  v.  Vijpart,^ 
(svpra^  there  was  an  acting  in  the  same  suit. 
But  hoe  the  suit  was  at  an  end,  and  the  corres- 
pondence merelj  showed  that  the  former  at- 
torney and  solicitor  now  merely  considered 
himself  as  a  channel  of  conmumrcation  between 
tlie  plaintiff  and  defendant.  From  the  short 
statement  of  the  facto  in  the  report  of  Hornby 
V.  Hoimesy  it  was  difficult  to  ascertain  them, 
bnt  m  Hdkouse  v.  Courtney  all  the  cases  had 
been  carefully  reviewed  by  the  Vice-Chancellor 
if  Endand,  and  if  the  former  case  went  fur- 
ther, his  lordship  should  not  be  disposed  to 
follow  it.  Notlung  could  be  more  dangerous 
than  to  niake  such  an  order  as  was  now  re- 
quired in  the  absence  of  any  evidence  showing 
that  the  party  sought  to  be  served  was  the  de- 
fendant's agent ;  but  if  an^  further  evidence 
should  be  procured,  the  plwutiff  might  make  a 
short  application  to  the  court. 

Motion  refused. 


WinHS^amtHttt  iff  anglattdr. 


KmU  T.  Cktukriek.    June  21, 1847* 

DKXURRKR.— MULTirXRIOUSNESS. 

Where  a  bill  prays  for  a  general  account,  as 
against  two  irfendamU,  and  it  appears 
that  one  of  them  is  connected  wttn  the 
pUiintiff,  merely  as  being  the  endorsee  of  a 
bm  of  exchange  accepted  by  pknntiff,  A 
dmmntt  for  mnlHfarioMsness  allowed. 

In  this  case,  the  plaintiff  had  been  engaged 
m  certain  railway  contracts  with  Chamvick, 
and  money  transactrons  had  token  place  be- 
tween them,  and  a  bin  for  1,500/.  drawn  by 
Cbadwick  was  accepted  by  plaintiff;  and  en- 
dorsed to  Nicholson,  another  defendant.  Ni- 
cholson commenced  an  action  against  plaintiff, 
om  the  bill,  noon  which  plaintiff  filed  his  bill 
m  equity,  making  NicfaoMon  a  defendant.  The 
nil  stated  that  varkms  money  transactions  had 
t^n  yiaoe  between  jMntiff  and  defendant 
^•dwi^  snd  tint  pfanntiff  had  signed  many 
hw  ei  cschaage  for  wfeodi  no  considerstion 
had  been  ffrm ;  and  Aat  one  ei  watch  bSls  was 


the  one  for  l,5eo/.  endorsed  over  to  NicholsoDi 
it  also  charged  that  Nkholson  was  a  truston 
for  Cbadwick,  and  prayed  for  a  general  aceount 
as  against  Cbadwick  and  Nicholson,  and  that 
Nicholson  might  be  restnuned  from  proceeding 
with  his  action.  To  this  bill  Nicnolsoa  do- 
murred  for  multifariousness. 

Mr.  Wichens,  in  si^>port  of  demurrer,  coik 
tended  that  as  the  bUl  prayed  for  a  general 
account,  and  defendant  Nicholson  had  nothing 
to  do  with  any  of  the  other  transactions  which 
took  place  between  plaintiff  and  Cbadwick,  it 
was  clearly  nmltifenous.  He  dted  MUier  v. 
Walker,  9  Jurist  197. 

Mr.  "Prior,  contrii,  urged  that  defendant  Ni» 
cholson  was  so  mixed  up  with  all  the  trans- 
actions that  had  taken  place  between  plaintiff' 
and  Chadwick,  that  the  only  remedy  frfaintiff 
had  was  to  have  a  general  account  as  against 
both  defendanta,  and  that  it  sufficiently  ap- 
peared from  the  bill  that  plaintiff  was  entitled 
to  such  an  account.  He  cited  ^/omey-Genero^ 
v.  Corporation  of  Poole,  4  MyL  &  Cr.  17 ;  and 
Turner  v.  Robinson,  1  Sim.  &  St.  313. 

TIm  Vice-Chancellor  said  it  appeared  to  him 
that  all  the  matters  alleged  in  the  bill,  except 
as  regarded  the  transaction  with  respect  to  the 
bill  fer  1,500/.,  were  things  with  which  tfao 
defendant  Nicholson  had  nothing  to  do,  and 
that  the  claim  which  arose  on  that  bill  for 
1,500/.  was  totally  distinct  from  any  account 
as  between  plaintiff  and  defendant  (;hadwick» 
If  the  plaintiff  had  any  equity  as  sgainst 
Nicholson,  he  might  have  brought  it  forward 
by  a  bill  in  equity.  Demurrer  allowed,  with 
costs. 


€LvitttCi  Hend^. 

(Before  the  Four  Judges.) 

Doe   dem.    Hemming   and  others  t.  Barratt, 
Easter  Term,  1847. 

BJSCTMBNT.  —  COflTS. — 1    &  2  VICT.  C.  110, 
S.  18. 

In  an  action  of  ejectment  in  wiich  a  verdict 
was  found  for  the  drfendant,  costs  taxed, 
and  the  Masier^s  aUocntwr  finr  the  amount 
indorsed  on  the  consent  rule,  nAteA  was 
served  on  the  attorney  for  the  lessors  of  the 
plaintiff,  and  the  amount  not  being  paid  on 
demand  made  on  one  rf  the  lessors  of  the 
plaintiff,he  drfendant  iseuedawrit  </ fieri 
facias. 

Held,  tkie  w&s  an  order  for  the  payment  qf 
costs  under  the  I  ^  2  Viet,  e.  110,  #.  18, 
and  the  court  discharged  n  rule  obtained 
for  the  purpoae  vf  setting  aside  the  writ  for 
irregularity, 

Tbis  was  an  action  of  ejectment  in  which  a 
verdict  was  found  for  the  defendant,  but  a  writ 
of  error  was  pending.  The  costs  were  taxed, 
and  the  Masters  allocatur  for  the  amount  of 
the  costs  was  made  and  indorsed  on  the  consent 
nde,  whicii  was  served  on  the  attorney  for  the 
lessors  of  the  plaintiff,  and  demand  made  on 
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one  of  the  lessors  of  the  phdntiff,  there  being 
several.  The  costs  not  being  paid,  a  writ  of 
fieri  facias  issued,  in  pursuance  of  the  statute 
1  &  2  Vict.  c.  110,  s.  18.  A  rule  nut  was  after- 
wards obtained  to  set  aside  the  writ  olfi.fa,  for 
irregularity,  with  costs. 

Mr.  Wallinger  showed  cause,  and  contended 
that  the  writ  of  fi.  fa,  had  properly  issued  in 
pursuance  of  the  statute  1  &  2  Vict.  c.  110, 
8.  18.  The  cases  of  Jofie*  v.  WUUams^^ 
Hawkins  v.  Beii/on,^  are  cases  of  awards  where 
the  courts  have  ssdd  that  it  was  not  a  necessary 
consequence  of  the  submission  to  arbitration 
that  any  monev  would  become  payable.  But 
the  cases  of  Jones  v.  Williams,^  Doe  v.  Brad^ 
ley,  vndi  Hodson  v.  Patterson,^  are  strong 
authorities  to  show  that  where  the  master  has 
taxed  the  defendant's  costs  on  the  consent  rule, 
nothing  further  remuned  to  be  done,  and  that 
the  writ  offi.fa,  properly  issued. 

Mr.  Hurlstone  contril.  It  is  part  of  the 
consent  rule  that  if  a  verdict  shall  be  found  for 
the  defendant,  or  the  plaintiff  shall  not  further 
prosecute  his  writ,  that  the  plaintiff  shall  pay 
the  costs  to  be  in  that  case  adjudged,  lliis 
depends  on  a  contingency,  and  contemplates 
something  more  being  done.  [Wightman,  J. 
That  is  Bupphed  by  the  master's  allocatur.] 
This  is  not  an  order  for  the  payment  of  costs 
under  the  statute  of  Victoria.  The  principle 
of  Jones  V.  Williams'  is  the  same,  and  that 
objection  would  apply.  The  consent  rule  forms 
no  part  of  the  record,  and  cannot  be  made 
such  in  any  part  of  the  proceedings. 

Lord  Denman,  C.  J.  I  do  not  think  that 
there  is  any  irregularity  in  these  proceedings. 
The  case  of  Jones  and  Williams  seems  to  me 
clearly  distinguishable. 

Patteson,  J.  In  Jones  v.  Williams  it  was 
onlv  the  submission  to  arbitration  which  was 
maoe  a  rule  of  court,  but  this  is  a  common  rule 
for  the  payment  of  costs  which  I  think  comes 
within  the  very  terms  of  the  act  of  parliament. 

Wightman  and  Erie,  J.'s,  concurred. 

Rule  discharged. 

€i\itm*i  3Sni4l  ^racttce  Court. 
Exparie  Weymouth.    June  tth,  1847. 

ATTOBNBY. — STAMPED    CERTIFICATE. — 
NOTICES. 

Where  an  atlomey  has  neglected  to  procure  a 
stamped  certificate  to  practise  within  twelve 
months  from  the  time  of  his  admission,  the 
court  will,  under  special  circumstances,  dis- 
pense unth  his  giving  the  requisite  notices 
under  the  rule  (^Easter  Term,  1846,  and 
allow  him  to  take  out  his  certificate  at  once, 
without  payment  of  any  arrears, 
H.  T.  Cole  moved  for  a  rule  caUing  on  the 
r^strar  to   issue  his  certificate  to  the  Com- 
missioner of  Stamps  to  enable  Mr.  T.  Wey- 
mouth, an  attorney  of  this  court,  to  take  out  his 
stamped  certificate  to  practise,  without  giving 

•  Adol  Sc  Ellis.  176.  ^  2  powl  &  Lownd,  465, 
«  8  Mee.  &  Wei.  349.    ^  1  Dowl,  N-  S,  25ft. 

•  4  Man.  &  Gr.  333.  '  1 1  Adol  &  EUifl,  17$. 


the  notices  required  by  thende  of  Easter  Tcrm^ 
1846.  Hie  application  was  made  on  affidavits 
which  stated  that  Mr.  W^rmouth  was  admitted 
an  attorney  of  this  court  in  Easter  Term,  1846. 
and  had  up  to  the  present  time  negleefeed  to 
procure  a  stamped  certificate.  Ever  since  his 
admission  he  had  been  acting  as  a  clerk  to  his 
father,  an  attorney  practising  at  Kingsbiidge, 
Devon. 

When  the  new  Coun^  Courts  Act  was 
brought  into  operation,  Kingsbridge  waa  se- 
lected as  one  of  the  towns  in  which  a  di^nct 
court  should  be  held,  and  Mr.  T.  WeymonUt 
was  anxious  to  practise  in  that  court  for  liia 
father,  as  he  was  to  do  so,  having  more  im- 
portant professional  engagementa  to  attend  to. 
it  was,  however,  sworn  that  the  judges  of  the 
district  courts,  and  particularly  the  judge  of  the 
district  court  holden  at  Kingsbridge,  had  de- 
cided not  to  allow  any  one  to  address  the  coort 
or  assist  a  suitor  there  in  any  way,  unless  he 
were  a  barrister  or  a  solicitor  duly  authorise 
to  practise.  It  was  further  sworn  that  Mr.  T« 
Weymouth  did  not  become  acquainted  with 
this  decision  of  the  judge  until  too  late  for  him 
to  give  his  notices  pursuant  to  the  rule  of  court 
of  Easter  Term,  1846,  so  as  to  enable  him  to 
apply  at  the  end  of  the  present  term  for  his 
stamped  certificate  to  practise;  and  that  it 
would  injure  him  in  his  profession  of  an  at- 
torney if  he  was  prevented  from  prartising  in 
said  County  Court  of  Kingsbridge  until  after 
the  next  Michaelmas  Term.  It  was  also  dis- 
tinctly sworn,  that  Mr.  T.  Weymouth  had 
never,  either  directly  or  indirectly,  practised  in 
his  own  name  or  on  his  own  account.  It  vras 
therefore  submitted  that,  under  these  drcomi 
stances,  the  court  would,  if  it  had  the  power  to 
do  so,  dispense  with  the  usual  notices,  and 
allow  Mr.  T.  Weymouth  to  take  oat  hia 
stamped  certificate  at  once. 

Mr.  Justice  Wightman,  after  consoltiDg  fh» 
Master,  granted  the  rule,  and  without  payment 
of  any  arrears. 

Rule  absolute  to  take  out  the  certificate  at 
once,  without  giving  any  notices  or  paying  any 
arrears. 


Camtmiii  fXtw* 
In  re  Kinmng.    Trinity  Term,  June  4, 1847. 

SMALL  DSBT8  ACT. — PAYMENT  BY  IKBTAL- 
MENT8.— SUMMONS  OB  NOTICK  TO  I>KBTOB 
BBPORB   COMMITTAL. 

A  creditor  seeking,  under  the  provUioiu  of 
the  Small  Debts  Act,  8  4*  9  Vict.  e.  127, 
s,  1.  to  obtain  oa  order  of  cosmsftei 
against  his  debtor  for  drfauU  innoipojfiag 
an  instalment  qf  his  dtbt  aJt  the  time  dmly 
fixed  for  that  jpwrpose,  must  first  serve  a 
summons  or  nat%co  on  such  debtor,  stmtiM§ 
his  intention  to. apply  for  such  eomsmttA 

Where  therrfore  a  judge,  having  jmrisdMom 
under  the  provisione  qf  the  smd  act,  gnmied  • 

.  a  warrmU  wiidk  Mijily-  set  forth  tkmt  He 
debtor,  had  not  paid  the  amount  qfO^Jiret 
inetabneni  as  direetedhy  the  order  made  for 
that  purpose,  although  the  fane  of  the  pay* 
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meni  iherm/kad  «{ttpf«d^,  dwf  the  $am€  knd 
hem  My  demnded  qjT  the  said  debtor, 
ifCf'  wUkomt  Us  tmpearmg  that  the  dMor 
had  heem  premousfy  smmomed  to  show  the 
emeeof  his  drfmUt:  Held,  that  the  tm- 
pnstmmeui  vnder  such  warrant  was  illegal^ 
and  the  debtor  eoHtled  to  his  discharge. 

A  WRIT  of  habeas  corpus  was  yesterday  ob- 
tained in  this  case,  directed  to  the  keeper  of  the 
debtor's  prison  of  London,  commanding  him  to 
bring  np  the  body  of  Thomas  Kinning,  a 
prisoner  m  his  custod^r  for  debt,  and  to  return 
the  cause  of  his  imprisonment.  Accordingly, 
the  prisoner  was  brought  up  to-day,  and  the 
retnm  to  the  writ  showed,  as  the  cause  of  his 
imprisonment  the  following  warrant  of  com- 
nutnaent: — ^"  Whereas  Thomas  Kinning,  of 
Fleet  Lane,  Farringdon  Street,  in  the  city  of 
London,  on  the  7th  day  of  December  last,  being 
indebted  to  William  Townley,  &c.,  in  a  sum 
not  exceeding  20/.,  besides  costs  of  suit,  that  is 
to  say,  m  the  sum  of,  &c.,  by  force  of  the  judg- 
ment hereinafter  mentioned,  and  then  being  m 
Fleet  Lane,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  this  court,  was  duly  summoned 
to  appear  on,  &c.,  at  this  court  to  answer  such 
quesUons  as  might  be  put  to  him  touching  the 
not  harmg  paid  to  the  said  W.  T.  the  sum  of 
money  recovered  in  a  certain  judgment  of  this 
court,  on,  &c.,  and  the  said  T.  K.  having  ap- 
pnred  before  me  at  the  time  and  place  afore- 
said, and  it  thereupon  then  appearing  to  me  by 
the  admission  of  the  said  T.  X.,  that  the  said 
T.  K.  had  the  means  of  paying  the  said  debt 
and  costs  aforesaid  in  manner  tnereinafter  men- 
tioned, I  did  then  and  there  order  that  the  said 
Thomas  Kinning  should  pay  the  said  debt  and 
costs  aforesaid  to  the  said  William  Townley,  in 
manner  foDowing,  that  is  to  say,  the  sum  of  21. 
part  thereof,  on  the  12th  day  of  January  then 
next,  and  the  residue  thereof  bv  instalments  of 
22.  on  the  12th  day  of  every  suDsequent  month 
untfl  the  said  debt  and  costs  were  fully  paid : 
And  whereas  it  has  this  day,  at  this  court,  been 
duly  ptxived  before  me  that  the  said  T.  K.  has 
not  paid  2/.,  the  amount  of  the  first  instalment 
as  directed  by  the  said  order,  although  the 
time  of  the  payment  thereof  has  elapsed,  and 
the  same  has  been  duly  demanded  ot  the  said 
T.  K.,  and  the  said  T.  K.  has  been  personally 
aenred  with  a  copy  of  the  said  order,  and  the 
original  order  was  at  the  same  time  shown,  and 
that  2/.,  the  amount  of  the  first  instalment,  is 
■till  due,  owing,  and  unpaid  to  the  said  W.  T., 
contrary  to  the  tenor  and  effect  of  the  said 
order;  these  are,  therefore,  to  require  and  au- 
thorise you,  immediately  upon  the  receipt  here- 
of, OT  as  soon  after  as  may  be,  to  take  into 
Cr  cnstody  the  body  of  the  said  T.  K.,  and 
safely  to  convey  Co  her  Majesty's  Debtors' 
Prison  of  Londoai  and  Middlesex,  in  the  city 
of  London,  being  the  common  gaol  wherein 
the  debtors  under  jud^ent  and  execution, 
&c.,  may  be- confined  within  the  city  of  Lon- 
don, biingllwcity  within  which  the  eaid  T.  K. 
hath  besi  leaiden^  and  there  to  deliver  him  to 
the  keeper  of  the  aaid  prison,  who  is  hereby 
nqaiwi,  tef  and  him  tahly  to  keep  and  de- 


tain in  the  said  prison  for  the  space  of  40  days 
from  the  time  of  his  arrest  under  this  warrant* 
or  until  he  shall  be  discharged  out  of  custody 
by  leave  of  me ;  and  for  so  doing  this  shall  oo 
your  sufficient  warrant. 

"  Given,  &c. 
*' Edward  Bullock, 
"  Bamster-at-law,  and  Judge  of  the 
said  Ck>urt. 
''To  Lloyd  Simpson,  serjeant-at-mace, 
and  to  Thos.  Burden,  keeper  of  the 
debtors'  prison  aforesaid,  or  his 
deputy  there.'* 
The  statute  under  which  the  warrant  was 
granted,  was  the  8  &  9  Vict.  c.  127,  entitled 
''  An  Act  for  the  better  securing  the  payment 
of  Small  Debts."    The  first  section  provides 
that  in  cases  of  debt  by  force  of  a  judgment, 
or  order  of  a  court  of  competent  jurisoiction, 
the  creditor  may  obtain  a  summons  from  any 
of  the  commissioners  or  courts  therein  specially 
named,  within  the  jurisdiction  of  which  the 
debtor  shidl  reside  or  be,  &c.,  according  to  the 
form  in  schedule  A  to  the  act  annexed,  See*, 
and  the  debtor  appearing  before  such  court  or 
commission,  at  the  time  appointed  in  such 
summons,  shall  be  examined  and  interrogated, 
&c.,  touching  the  manner  and  time  of  his  con- 
tracting his  debt,  the  means  or  prospect  of 
payment  he  then  had,  the  property  or  meana 
of  payment  he  still  hath  or  may  nave,  the  dis- 
posal he  may  have  made  of  any  property  since 
contracting  such  debt ;  and  such  creditor  shall 
also  be  interrogated,  if  necessary,  &c.,  touching 
^e  said  claim  against  the  debtor;  and  it  shall 
be  lawful  for  the  commissioner  or  court  to 
make  an  order  on  the  said  debtor  for  the  pay- 
ment of  his  debt  bv  instalments  or  othemrise ; 
and  in  case  such  debtor  shall  not  attend,  &c*, 
or,  if  attending,  refuse  to  disclose  his  property, 
&c.,  or  if  he  appears  to  have  the  means  ot  pay- 
ing the  same  by  instalments  or  otherwise,  and 
sluill  not  pay  the  same  at  such  times  as  the 
commissioner  or  court  shall  order,  &c, ;  then 
it  shall  be  lawful  for  such  commissioner  or 
I  judge  of  such  court  to  order  such  debtor  to  be 
committed  for  any  time  not  exceeding  40  days 
to  the  common  gaol,  &c. 

Pashley,  on  behalf  of  tiie  prisoner  Kinning, 
now  moved  for  his  discharge.  (There  were 
sevend  grounds  of  objection;  the  following, 
however,  was  the  only  one  on  which  the  court 
decided.*)  The  commitment,  it  is  submitted, 
is  bad,  inasmuch  as  it  had  been  made' without 
any  notice  to  the  prisoner  of  an  intention 
to  apply  for  a  warrant  of  commitment,  or 
anv  summons  or  notice,  bj  which  he  was 
afiK>rded  an  opportunity  of'^  explaining  how 
it  was  that  he  had  made  the  default  for 
which  he  was  imprisoned.  It  was  contrary 
to  every  principle   of  English    law   that   ft 


*  On  the  same  ground  of  objection,  as  well 
as  on  another  of  those  raised,  the  prisoner  had 
been  remanded  to  prison  in  the  Court  d 
Queen's  Bench  on  the  day  the  writ  in  the  pre- 
sent case  was  obtained,  the  judges  of  that 
court  hnving  been  equally  divl^  in  o^nion* 


•hovld  bo  iiupi'iooBod  without  MTn^ 
bMD  int  heard.  Bendes,  m  the  preseM  esse, 
llw  dear  inteolioa  of  the  etati^  was  that  an 
iaquiiy  ahoold,  in  ^e  drat  inatance,  be  made 
as  to  tne  debtor's  means  of  paymg  at  the  time 
when  the  mstakneate  became  due.  At  most 
it  was  like  a  case  of  a  contempt ;  and  under 
the  tems  of  the  act,  the  simple  production  of 
the  order  to  pay  by  instalments  showed  no 
contempt.  The  dictum  of  Mr.  Baron  Alderson 
in  the  case  of  mpmrte  Foolkes,  15  L.  J.^  N.  S. 
Excb.  300,  wiU  be  rdied  upon  on  the  other 
side ;  but  it  is  submitted  that  can  be  no  au- 
thority against  the  present  application.  Then, 
on  the  other  hand,  the  cases  of  Ra  v.  SmUk, 
Sa  B.  614;  Gi^T.  C;UM,2Cr.  &J.  588; 
Harper  y.  Cmrr,  7  T.  R.  270,  were  direct 
authorities  to  show  diat  a  party  in  the  position 
of  the  prisoner  here  should  have  been  flwa- 
moned  before  gnnting  the  warrant  of  com- 
mittal. 

Peiertdorff,  oontriL  It  seems  to  be  taken 
for  granted  that  the  proceedings  under  the 
statute  in  question  were  of  a  penal  character, 
but  it  is  submitted  the  statute  was  not  of  thst 
nature,  llie  present  commitoienl  bears  a  strong 
analogy  to  an  amst  on  mesne  process,  for  ^ 
purpose  of  obtaining  baiL  In  both  cases  the 
intervention  of  a  judge  is  necessary,  and  hero, 
as  there,  only  an  egparte  inquiry  is  required, 
there  being  no  words  in  the  statute  to  render 
necessary  the  intervention  of  a  summons  before 
issuing  the  warrant  of  commitment,  llie  order 
of  coramitmeDt  was  only  a  limited  kind  of  ca.  m. 
as  was  laid  down  by  Mr.  Baron  Alderson  in 
tJie  case  of  aq>mrte  Fmdkes,  There  is  no 
pore  injustice  in  the  present  mode  of  proceed- 
ing than  on  an  arrest  on  mesne  process,  and  to 
giif«  notice  to  the  party  would  frustrate  the 
very  object  of  the  net,  which  was  to  fadfiUte 
the  recovery  of  debts.  On  the  odier  objectiona 
raised  he  was  stopped  by  the  coort. 

WUde,  C.  J.  The  court  looks  very  nicely 
at  the  question  which  arose  on  this  part  of  tkia 
statute,  when  it  was  said  that  it  had  been  before 
another  court,  which  could  not  come  to  a  salas- 
&ctory  conclusion  on  the  question,  very  learned 
persons  differing  in  the  view  to  be  taken  of  the 
statute.  I  think  the  return  is  not  sufficient, 
and  that  the  prisoner  is  entitled  to  be  dis- 
diargcd  by  reason  of  the  deficiency  of  the 
warrant  on  whidi  he  was  taken  into  custody. 
Hie  statute  in  question  is,  to  a  considerable 
extent,  penal,  because  it  gives  the  imprison- 
ment not  akine  by  way  of  the  satis^Kstion  of 
the  debt  If  a  poty  be  taken  under  a  writ  of 
oa.  £a^  the  impnsonment  suffered  under  that, 
is  a  satisfurtion  of  the  debt;  but  here,  appa- 
rently, the  imprisonment  is  used  asmlT  by 
way  of  punishment  or  eoeickm,  and  it  m  to 
vary  according  to  the  circumstances  of  each  par* 
ticidar  case.  It  appears  from  the  first  section 
of  the  statute  in  question,  that  if  a  party  wishes 
to  enforce  payment  of  his  debt,  be  is  to  apply 
to  some  one  of  the  courts  mentioned  lor  an 
order  on  his  debtor,  who  is  to  be  first  sum- 
Qumed  and  Sttb|ected  to  an  inquiiv  as  to  certain 
matters,  one  oiwhich  is  his  "pf^i^  o£  payu^g. 


The  judge  is  Iben  to  mmekm  hk  AnRtioD 
with  regard  to  the  time  tobe given  fsrpsjnwDt 
of  tiie  debt,  tfaatifiscietiim  bong appsnotlyto 
depend  on  the  individnal's  means  to  pay.  TIm 
power  ofeommitnient  ispmntedoutbydieact 
m  certain  specified  cases,  and  amongst  odien 
it  applies  to  where  it  is  found  that  die  ddrtor 
has  the  means  to  pay,  and  iriU  not.  Itaiyetni 
then,  that  the  party's  means  are  to  be  ni4gBd 
of  with  reference  to  the  period  wheauvai 
ordered  to  pay,  and  it  is  obvioos  tbt  it  ii 
equally  material  at  each  time  of  pajment,  wka 
the  dxfB  are  fixed,  to  know  wbetner  tbe  pu^ 
has  the  means  of  payment.  The  statoti  s&lf 
deals  with  the  person  of  the  dd>toi;  sod  leavei 
all  other  proceedings  as  to  his  prc^wr^,  nadir 
the  old  acts,  umdtered.  It  was  appmadr 
passed  much  with  the  view  of  punishisg  bni, 
and  gives  the  remedv  of  eommitmeiit  oolj 
when  the  debtor  withoolds  a  debt  whick  be  ii 
able  to  pay.  It  is  based  on  the  iahamsBi^of 
sending  a  person  to  gaoi  who  had  oat  tbe 
means  of  paying;  but  where  it  i^ipean  thit 
;  the  party  has  the  means  of  paying  hj  imtil- 
Iments,  and  shall  notpay  at  the  timefiiedfor 
payment,  then  he  may  be  coounitted.  It  ii 
necessary,  in  order  to  direct  the  judge'c  ^ 
cretion  as  to  the  periods  of  payment,  that  be 
I  should  inquire  into  the  circumstanceg  of  tbi 
•  debtor  aa  to  his  future  probaUe  meaos,  becnw 
I  the  act  oresupposes  no  present  meim  to  pif 
:  all  the  debt,  and  only  on  that  mnaptio^ 
\  authorises  the  granting  of  time  tor  pijfiMat 
When,  therefore,  time  is  granted*  it  naut  be 
with  reference  to  the  paity'a  mesastopayit 


the  periods  when  the  payments  are  to  be  inde. 

'Then  it  further  appeared  from  theaet,tbatif 

'  payment  be  not  mnde  according  to  the  9tda, 

^  the  judge  had  power  to  commit  for  a  ten  not 

exceeding  40  da^s.  Now,whatistoi«gaiate^ 

judge  in  prescnhing  the  taaacw  what  iitobe 

I  the  ground  of  the  judgment  to  be  fimned  vii 

'  regard  to  the  time  of  committal  i    Gaa  it  In 

dMibted  that  the  party's  means  to  pay  omit  bi 

the  only  essential  point  of  inquiry  i  and  if  tbt 

be  8o,  how  can  you  make  aa  ettectnsl  isqaiiy 

into  the  party's  means,  unless  you  bear  the 

ry  who  must  best  know  his  meani»  end  mf 
the  only  person  who  does  know?  iy 
period  of  coiomitment  bring  discretioau^i  it 
presui^ses  a  previous  inquiry;  and  ii  i^ 


common  iustice  seems  to  require  that  a  pM 
who  possesses  the  fullest  means  of  uamtsa^ 
the  inquiry,  should  appear.  It  may  oaabe  tbe 
most  material  difiference  whether  the  conaiit' 
ment  be  for  two  weeks  or  for  f<Nrty  days;  vA 
it  seems  to  iioUow  that  a  party  who  pueewij 
the  best  means  of  knowledge,  and  bsd  ui 
deepest  interest,  should  be  snmmnafd  m 
heard.  The  ground  of  the  statotes»  takes  m 
together,  rests  on  the  prindpk  that  adeUir 
shall  not  be  impnisoned  finr  a  debt  srbieblii 
had  not  the  means  to  p^ ;  and  ^henfoc^ 
appeare  to  me  the  proper  wid  sonnd  coaem* 
tion  is,  that  a  debtor  ansi  be  tammaafd^m 
he  makes  adefonltin  pmnent,  SBdtke«n^ 
tor  applies  for  a  committal,  is  9cdtf  tbit  thi 
judge  may  know  what  iathapn|NrpMd* 
tmprisonitaent. 


f^Nirnr?*  Oimmoii  ^Iww.""*. 


Colhiukt  J.  TIrv  appeal  to  me  to  b«  a 
verr  clear  cuia.  Tka  act  diMa  it  a  judicial, 
ana  not  a  muiistanal  act,  and,  accordix>|^  to 
general  principlea,  such  as  ia  lidd  down  in 
Hof^er  V.  Carr,  7  T.  R.  270,  it  could  o61y 
have  been-  vQgvleriy  done  after  lieariiig  wliat 
the  party  had  to  say  on  the  ether  side.  The 
only  argfoment  osed  te  the  eontrary-was,  that 
to  do  so  wocdd,  in  a  eaae  like  the  preaent,  be 
wvj  xactmreaieai,  beeaaie  to  grre  nolice  to 
the  debtor  would,  in  effect,  be  to  teSl  lum  to 
abecond ;  hoi  I  do  not  Unnk  that  it  ia  practi- 
cally piobaMe  thai  such  would  be  the  effect; 
lor  idi  the  eases  witfaia  the  joriedietion  in 
qaestion,  are  those  of  extremely  small  debta. 
Consideriag  how  higUy  peaod  the  atatate  is— 
that  a  debtor  may  be  imprisoned,  toiieM  pioties, 
until  he  haa  paid  the  debt — I  am  not  disposed 
to  depart  from  ordinary  piinciples ;  and  there- 
fore, it  seems  to  me,  there  ought  in  this  case 
to  hare  been  an  inqtnry  before  commi  ting  for 
any  time.  The  judf^  ehould  have  been  aware 
of  all  the  circumstances  which  could  have  been 
brought  before  him  as  to  the  default  made; 
and  as  that  was  not  done,  the  pnsoner  must  be 
(fischarged. 

MmUe,  J.  I  am  ite  of  opinion,  that  «m  the 
substantial  ol^ection  taken,  the  defendant  is 
entitled  to  his  discharge.  The  power  of  com- 
mitment git^en  by  the  statute  was  intended  to 
be  exerctwd  in  tne  particular  caaes  of  fraud  in 
the  conduct  of  Ifac  aebtor,of  the  nature  therein 
potnted  oat,— the  not  doing  sonMthii^  which 
he  is  bound,  both  legally  and  morally,  to  do, — 
the  not  paying  when  he  is  able  to  pay.  The 
conmntment  la  bv  way  of  punishment  and 
coercion,  and  ancilliary  to  the  payment  of  the 
debt.  Now  certainly,  upon  any  general  prin- 
ciple of  law,  it  would  be  necessary  that  the 
party,  before  he  ia  punished  for  misconduct, 
should  be  heard ;  and  if  the  order  to  commit 
had  been  made  after  the  proceedings  under  the 
summons  mentioned  in  schedule  A  of  the 
statute,  the  debtor  here  would  have  had  an 
opportunity  of  being  heard.  Now,  the  ability 
or  non- ability  to  pay  when  the  instalments  be- 
come due,  could  not  be  ascertained  under  that 
summons,  and  it  must  be  taken  that  non-pay- 
ment of  the  instalments  when  the  party  had 
the  means  of  paying,  constituted  the  offence. 
That  being  so,  to  commit  the  debtor  without 
his  being  heard,  or  any  notice  given  to  him, 
would  be  contrary  to  the  general  principles  of 
the  laws  of  Sn^^d,  and  even  to  natural  jus- 
tice ;  and  the  question  then  is,  whether  there  is 
an^lhing  to  take  thia  case  out  of  those  general 
prmciplea.  In  the  express  provisions  of  the 
act,  ceitainlf  there  is  nothiug.  It  was  true 
tlu^  &e  act  fiar  holding  persons  to  bail  did 
infringe  on  those  general  principles ;  but  that 
was  becanae  it  waa  thought  that  greater  advan- 
ta^  would  be  obtained  by  preventing  fraudu- 
lent persons  from  flying  the  country ;  and  the 
power  ia  there  gfiien  in  teona  which  leave  no 
doid>t  at  an ;  ha^des  which,  that  act  gives  a 
speedy  leaoedy,  bv  appeal,  to  a  party  who  ia 
im^KToperly  ameatea,  Wmlat  under  the  present 
atatate  tlie  osAf  jBodefor  a  party  to  obtain  his 


tsi 


^Racfhme,  is  vnnder  ^e  ibkd  aeetion.  Mr, 
rt^tstwdont  cofAd  not  deny  thttt  a  aecondtii^ 
(jaBiy,  €wp(Kft9f  waa  Te^utred.  ^ew,  it  wvcdsl 
be  a  strange  Hiin^  tint  there  shoold  be  aiiell 
aa  itiquiry  required,  and  that  the  act  should 
not  also  secure  an  oppoituiuty  for  calfing  vpon 
the  debtor  to  ahow,  HF  he  could,  lliat  he  nad 
really  no  means  of  paying ;  yet  that  would  be 
the  state  of  the  law  to  whi«i  the  constrndaoB 
would  lead,  if  adapted.  That  being  so,  and 
the  words  of  the  statute  not  exdading  tiie 
suBCimoning  and  hearihig  of  the  debtor,  I  tiunk 
the  general  principles  cS  hrw  must  apply,  and 
that  the  part^  here  ought  to  be  discharged. 

Cr€99weU,  J.  I  am  of  the  same  opinion. 
It  is  unneceesary  to  si^  whether  an  order  to 
commit  might  have  been  embodied  in  the 
ovder  to  pay,  made  in  the  first  instance.  If 
(^  judce  poescsscd  such  power,  he  had  not 
exercised  it,  but  had  simply  made  an  oider  for 
payment  without  any  statement  as  to  what  was 
to  be  done  in  the  event  of  the  party's  not 
obeying.  Tlien,  subsequently,  it  appeared,  an 
order  was  made  for  committing  the  party  ^lb- 
out  any  inquiry  or  notice  to  show  cause  as  to 
whether  tiie  party  had  means  of  any  kind  to* 
meet  the  payment  I  think  that  commitment, 
as  a  judioiad  act,  was  clearly  bad,  and  tho 
prisoner  entitled  to  his  discharge. 

Prisoner  diachaiged. 

€mvA  of  ar^efttfr. 

Marks  v.  Bidgway,  Collins  v.  Eidgway,  Trinity 
Term,  May  22,  1847. 

INTSRPLSADBR   ISSUB. —  JUDGE   AT  CHAU- 
BBR8. — COSTS. 

Where  a  judge  at  chambers  has  directed  an 
interpleader  issme,  4my  nAeeqmeni  applica- 
tion as  to  costs,  Sfc^  must  be  made  to  the 
same  judge,  and  not  to  the  court. 

In  these  cases  Erie,  J.,  at  chambers,  had  di- 
rected an  interpleader  issue,  and  ordered  that 
the  sum  of  261.,  the  proceeds  of  a  ]evy«  should 
be  paid  into  court  to  abide  the  event.  The  in- 
terpleader issue  was  tried  and  found,  as  to  part, 
for  the  claimant,  and  part  for  the  execution 
creditor.  A  rule  was  then  obtained  calling  on 
the  dffliaant  to  show  cause  why  the  %6i.  paid 
into  court  in  pursuance  of  the  order  of  Erie,  J., 
should  not  be  paid  out  of  coUrt  to  the  plaiiitilf, 
and  why  his  costs  should  not  be  paid  by  the 
claimant. 

FashUy  showed  cause.  *  Tlie  application 
should  be  made  to  the  judge  who  directed  the 
interpleader  iseve.  Hie  1  &  2  Vici.  c.  45,  a.  2, 
confers  on  a  judge  the  same  power  with  respect 
to  interpleader  orders  as  the  court  prenousljr 
exercised  undef  the  1  &  2  W.  4,  t,  58,  and  it 
enacts,  **  tintt  Aeeosts  of  such  proceeding  shall 
be  in  the  discretion  of  such  judge. ^^  'Hie  effect 
of  those  words  was  under  consideration  in  the 
case  of  Burgh  v.  Sekofield,  9  M.  &  W.  4/8. 
He  also  argued  that  the  application  was  prema- 
ture, inasmuch  as  judgment  had  not  been  en- 
tered ap.  Coemer  v.  i^ead  SmMng  Coa^Mmy, 
9  Bing  634;  Dickemmm  v.  Eyre,  7Q.  B.  307; 
I  King  ▼.  Simmonds,lb.  289. 


256      Stg^erior  Ctmrts :  E&ekepm'.'^Lttm  PmmitiimU'^Parl*  Procieikgs.-^Letter  JBoe. 


MiUer  in  support  of  the  rale.  The  caae  of 
Bmrgh  v.  Schofield  is  distiiig;iiiahable,  because 
thore  the  interpleader  order  had  been  aban- 
doned before  triaL  Here  a  trial  has  taken 
pUce,  and  the  matter  is  before  the  coort  in  the 
same  way  as  any  other  issue.  In  the  case  of 
an  application  for  a  new  trial  on  the  ground  of 
mismrection^  or  of  the  verdict  being  against 
e?idence»  the  court  would  interfere.  The 
power  of  the  court  in  such  a  case  can  only  be 
under  the  statute. 

PoUoch,  C.  B.  If  the  point  were  new,  I 
should  be  disposed  to  decioe  it  as  already  de- 
cided. But  as  it  is  not  new«  the  previous  de- 
cision of  this  court  is  binding  on  us,  and  the 
n^  must  be  discharged  with  costs. 

Alderson,  B.  Where  the  interpleader  order 
has  been  made  bv  the  court,  the  subsequent 
application  must  also  be  to  the  court ;  but  where 


the  court,  the  statute  enables  him  to  refer  it  to 
the  court. 

Rule  discharged. 


LAW  PROBJOTION. 

Tbb  Qoeen  has  been  pleased  to  appoint  William 
Scrope  Ayrton,  of  the  Altddle  Temple,  Esq., 
Barrister-at-Law,  to  be  one  of  the  Commia- 
aionera  of  the  Court  of  Bankruptcy,  to  act  in 
the  prosecution  of  fiats  in  Bankruptcy  in  the 
country. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  LAW. 

Kofial  SfStnttf.    July  8, 1847. 
Masters  in  Chancery. 
Quakers  and  Jews  Marriages. 
London  Small  Debts. 

Kott«e  of  ftorta. 

NEW  BILLS  IN  PB0GBB88. 

Juvenile  Offenders.    Passed. 

Ecclesiastical  Jurisdiction.  For  2nd  read- 
ing. 

Police.    For  3rd  reading. 

Trustees  Relief.    In  Committee. 

Clergy  Offences.    To  be  reported. 

Poor  Laws  Administration.    In  Committee. 

Poor  Removal.    For  2nd  reading. 

Tithes.    For  2nd  reading. 

Copyhold.     For  3rd  reading. 

Threatening  Letters.  For  consideration  of 
amendments. 

Kottse  of  Contnioiiff. 

NBW  BILLS   IN   PBOGBE88. 

Encumbered  Estates  (Ireland).  Postponed. 
«  House  of  Commons  Costs  Taxation.  For 
ard?eadiBg. 


Insolvent  Debtors,    To  be  reported. 

Healtfi  of  Towns.    In  Committee. 

Custody  of  Offenders.    P^med. 

Joint  Stock  Companies.    Passed. 

Winding  up  Joint  Stock  Companies  (No.  3). 
For  2nd  readmg. 

Prisons.    In  Commitiee. 

Bankruptcy  and  Insolvencv-    In  Committee. 

Masters  in  Chancery  Affidavit  Office.  To 
be  reported. 

Registration  of  Voters.    In  Committer. 

Parliamentary  Electors.    For  2nd  xeadioir* 

Parliamentary  Electors,  (No.  2.)  For  Snd 
reading. 

Vexatious  Actions.    In  Committee. 

Poor  Removal,  (No.  2.)    For  2nd  naudang. 

Trust  Monies  Investment.   For  2nd  readuig. 

THE  EDITOR'S  LETTER  BOX- 


Notwiihstanding  the  session  will  probaiUy 
close  without  any  rery  important  acts  affect- 
ing the  principles  of  law— and  although  the 
threatened  reform  in  Conveyandng  and  the 
Law  of  Debtor  and  Creditor  are  postponed 
for  the  present — there  vnll  still  be  several  pro- 
jects ripened  into  statutes  which  most  be  sub- 
mitted to  our  readers  without  delay.  We  shall 
probably  print  an  occasional  extra  half  shcH 
(but  without  any  extra  charge)  in  order  that 
such  statutes  as  are  useful  may  be  speedfly 
brought  to  notice  and  the  notes  on  the  altera- 
tions thereby  effected  will  follow  in  due  course. 

We  apprehend  that  in  the  case  refisrred  to 
by  **  A  Young  Practitioner/'  the  judse  of  the 
county  court  must  have  been  satisfied  that  tke 
tenant  continued  to  hold  over  at  the  tune  be 
granted  his  warrant  to  give  possession.  If  the 
&ndlord  had  alreadv  taken  possesston  the 
warrant  would  be  wnolly  inoperative.  If  the 
judge  came  to  an  erroneous  conclusionupon 
the  facts,  as  we  have  already  had  occasion  to 
renmrk,  the  law  affords  no  means  of  setting 
the  matter  right  by  appeal  or  otherwise. 

We  are  much  obliged  to  T.  W.  H. 

A  correspondent  odls  attention  to  an  adver- 
tisement in  the  Times  of  June  24tb,  iu  whicb 
it  is  stated  that  ''A  solicitor  of  some  years' 
standing  in  the  profession,  and  who  is  about 
establishing  himself  in  town  would  be  willing 
to  make  immediate  arra$ufements  with  any 
respectable  party  not  duly  qualified  for  con- 
ducting their  business."  The  object  of  the 
advertiser  is  so  apparent  on  the  face  of  the 
advertisement,  that  we  trust  some  steps  wiQ  be 
adopted  to  detect  and  punish  the  dehnquent, 
and  prevent  unqual^iA  persons  practwing 
under  the  name  of  the  advertiser. 

In  answer  to  "  Apprenticius/'  a  man  may  be 
guilty  of  forgery  who  ngns  his  own  name  of 
''Thomas  Jones"  to  a  drat  upon  bankers  in 
imitation  of  the  signaturs  pf  Thomas  Jones 
who  keeps  an  account  at  those  bankers. 
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SATURDAY,  JULY  17,  1847. 


"  Qaod  magis  td  nos 
Pertinet,  et  nescire  malum  est,  agitamus." 

HORAT. 


LAWYERS  IN  PARLIAMENT. 

Both  town  and  country  are  now  busily 
engaged  in  the  approaching  general  election 
for  members  in  parliament,  and  although 
there  is  do  great  party  question  particu- 
larly predominant, — no  very  exciting  sub- 
ject, either,  on  the  one  hand,  of  aristocratic 
interest,  or  on  the  other  of  popular  griev- 
ance,— ^yet  there  is  a  considerable  stir  in 
many  constituencies  :  new  candidates  are 
invited,  or  are  presenting  themselves  ;  and 
those  classes  of  the  community  who  are  not 
sufficiently  represented,  or  who  think  their 
interests  and  opinions  have  not  been  duly 
regarded,  naturally  seek,  on  the  eve  of  a 
new  septennial  election,  for  the  means  of 
improving  their  position. 

It  is  no  province  of  purs  to  enter  into 
political  controversies.  Concerned  only  in 
the  passing  of  useful  laws  and  the  conve- 
nient admmlstration  of  them,  it  is  imma- 
terial to  us,  as  mere  lawyers,  how  the  great 
political  parties  are  broken  up  or  sub- 
divided.* The  great  bulk  of  the  profession 
18  indeed  conservative,  but  in  these  times 
it  seems  of  little  moment  who  rules  the 
day.  Ultra  or  moderate  Tories,  high 
Conservatives  or  liberal  Conservatives,  old 
aristocratic  Whigs  or  liberal  Whigs,  are 
now  of  comparatively  little  moment.  The 
Radicals  and  the  Chartists  are  the  only 
sections  against  whom  the  lawyers  would 
lift   up  their  voice  on  high.      Heretofore 


»  A  member  of  the  bar,  afterwards  an  excel- 
lent jud){P,  was  pressed  in  a  social  meeting  of 
hi«  brethren  as  to  his  poHtical  opinions, — "  Now 
tell  us,  what  are  you  ?'*  said  they :  "  I  am  a 
special  pleader,"  said  he. 
Vol.  XXXIV.  No.  1,010. 


the  leaders  and  followers  of  the  various 
divisions  in  the  political  ranks  were  sup* 
posed    to  represent    large    or    important 
masses  of  the  community,  each  professing 
certain  principles,  and  holding  certain  doc* 
trines,  which  they  set  forth  as  beneficial  to 
the  nation  at  large.     But  of  late  years  a 
considerable  number  of  members  of  the 
House  of  Commons,  whilst  they  mav  be 
more  or  less  attached  to  one  of  the  political 
sections  we  have  enumerated,  are  really 
the  representatives  of  important  c/as«-in* 
terests.      The  county  members  may  be 
consklered  as  peculiarly  representing  the 
I  landed  interest,  and  the  members  for  cities 
:and  large  towns,  in   various  degrees,  the 
interests  of  trade,  commerce,  and  manufac- 
tures.    The  railway  interest  comprehends 
!  members    of   all    political    feelings,    and 
reckons,  in  point  of  number,  the  highest  of 
'  all  class-representation.     The  manufacture 
|ing    class — the  "  Cotton    Lords" — come 
;  next  in  importance,  with  other  branches  of 
I  manufacture.       Again,  the    shipping  in- 
I  terest  is  well  represented.   And  so  of  other 
large  and  wealthy  portions  of  trade  and 
'  commerce.     The  great  sections  in  religion 
'  are  also  well  supported,  and  there  are  quite 
a  sufficient  number  in  favour  of  the  doc« 
trine  that  all  legislation  should  be  purely 
secular. 

Turning  to  the  professional  classes,  we 
find  the  interests  of  the  Church  well  pro« 
vided  for,  through  the  medium  of  the  great 
universities  of  which  they  arc  members. 
The  army  and  navy  also  have  their  able  de- 
fenders, from  captains  to  field-marshals.  It 
might  be  reasonably  inferred  also  that  the 
whole  legal  profession  was  fully  and  fairly 
represented  by  the  law  lords  m  the  upper 


258 


hawyers  in  Partkanent 


house^  and  by  40  or  50  barristers  in  the 
lower.  The  feeling,  however,  appears  to 
be  very  general,  both  among  the  junior  bar 
and  the  attorneys  and  solicitors,  that  the 
leaders  of  th^  k>«g  rabe,  liovfever  high  in 
character,  eminent  in  talents,  or  profoand 
in  learning,  are  mainly  seeicing  their  own 
personal  advancement,  rather  than  the 
honour  of  their  profession^  or  the  real  im- 
provement of  tlie  administration  of  justice. 
Other  men  work  for  a  general  purpose, — 
the  success  of  their  party,  tho  promotion 
of  certain  political  principles,  or  public  ob- 
jects ;  but  the  lawyers  in  parliament,  with 
rare  exceptions,  seem  each  to  represent  only 
his  own  personal  interests.  We  do  not 
blame  them  individually.  The  fault  lies 
not  so  much  in  them  as  in  the  present 
system  of  law  promotions.  Unhappily  the 
eminent  positions  on  the  bench  are,  for  the 
most  part,  attainable  only  through  political 
influence.  The  great  advocate  relies  for 
his  advancement  more  on  the  service  he 
can  render  as  a  politician  than  on  his 
forensic  achievements.  So  soon  as  he  has 
established  his  reputation  at  the  bar,  he 
looks  around  with  natural  ambition  for  a 
seat  in  parliament  as  the  surest  course  to 
obtain  the  highest  honours  of  the  law. 
Though  rejoicing  in  whatever  exalts  the 
members  of  the  profession,  we  regret  for 
some  of  its  best  interests  that  the  chief 
seats  on  the  bench  and  the  woolsack  can 
only  be  obtained  through  political  influence. 
With  such  high  pnzes  in  view,  it  may  be 
no  matter  or  wonder  that  the  barrister, 
when  he  has  secured  his  seat,  should  look 
more  to  the  measures  wliich  may  uphold 
his  friends  in  power,  or  thwart  or  over- 
throw his  opponents,  thnn  to  the  great 
duties  involved  in  the  improvement  of  the 
laws  and  their  pure  administration. 

In  this  state  of  things,  it  behoves  the 
great  body  of  the  profession,  whose  in- 
terests are  inseparable  from  those  of  the 
community  in  general,  to  take  up  the 
matter  equally  for. the  public  and  them- 
selves, and  to  aid  and  promote  the  return 
toparliament  of  persons  who  will  faithfully 
attend  to  their  high  calling. 

Amongst  the  candidates  from  the  bar 
who  come  forward  for  the  first  time,  are, 
Mr.  Sergeant  Shec,  for  Marylebone ;  Mr. 
Bethcll,  for  Greenwich ;  Mr.  Cockburn,for 
Southampton ;  Mr.  Bolt,  for  Stamford. 
And  we  are  glad  to  learn  that  Mr.  Ser- 
^KlfMH^!>»>&^    ^^  ^"  ^^^  probability  again 

jilemen  and  others  we  trust 
!  to  pursue  «  better  ccnxrse 


for  the  profession  than  has  hitlierto  pre- 
vailed, and  in  this  hope  we  wish  them  good 
speed. 

It  may  be  supposed,  from  their  experi- 
ence in  public  disciissi6n»  that  the  mem- 
bers of  the  bar  are  better  adapted  for  the 
'  senate  than  the  other  branch  of  the  pro- 
I  fession,  but  it  will  be  readily  conceded  by 
'  all  who  are  acquainted  with  the  practical 
'  knowledge  and  habits  of  business  of  emU 
{neat  solicitors,   that   they  will    be    most 
valuable  members,  not  only-  on  many  ge- 
neral questions,  but  especiall}'  in  consider- 
j  ing  ail  the  practical  details  which  are  ao 
essential  to  be  attended  to  in  working  out 
any  important  legislative  measures. 

It  is  for  the  want  of  the  extensive  in- 
formation and  experience  of  solicitors  that 
many  of  the  plans  for  the  amendment  of  the 
I  law  have  altogether  failed  in  accomplishing 
I  their  objects.  The  general  design  may  be 
suggested  from  a  motive  of  real  improve- 
ment, and  not  for  the  purpose  of  strengthen- 
ing power  by  increased  patronage;  but 
whatever  may  be  the  ultimate  end,  it  is 
rarely  attained,  for  want  of  the  aid  w]ii<:h 
the  skill  and  experience  of  practical 
lawyers  could  readily  apply. 

It  is*  we  are  persuaded,  for  the  ialeresi 
of  the  public  that  in  the  next  parliament  a 
due  proportion  of  the  second  brandiof  the 
profession  should  be  returned,  and  we  trust 
that  the  solicitors,  active  as  tliey  are  for 
their  clients,  but  sbw  to  move  where  tfaeir 
own   interests  are  coacenied»  will  be  in- 
duced   on  this  occasion  to  unite  for  tJbe 
general  good.     Some  who  possess  wealth, 
talent,    and  leisure,  will,  we  hope»    allow 
themselves  to  be  put  in  nomination.     It 
appears,  indeed,   that  several  wIki  are,  er 
iiave  been,  in  tliat  branch  of  tlie  proleaaiop, 
are  already  proposed  as  new  candidates. 
The  city  practitioners  are  coming  forward 
in  no  small  number,  via.,  Mr.  Fresltfield,  a 
tried  and  useful  member,  well  Icaown  and 
respected  as  the  late  bank  solicitor^   and 
who,  besides  the  commercial,  will  also  re- 
present the   Protestant  interests    of    the 
community.      In  t«'o  of  the  nietrofMGtan 
boroughs  there  are  also  able  oaodidates  in 
the  field,  namely,  Mr.  Pearson,  the  City 
Solicitor,  for  Lambeth,  and  Mr.  Harvey, 
theChief  Commissioner  of  Police,  for  Maty* 
lebooe.     Then  Mr.  Wire,   w)io  has  often 
served  the  office  of  Under-Sheriff  in   the 
city,  is  a  candidate  for  Boston.     All   these 
gentlemen  possess  great  ability  and  expe- 
rience, and  woald  be  eminently  nselul  in 
many   of  die  most    importaat    roeaaores 
which  are  likely  to  be  broqn^  bcfane  tbe 
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IwiiiaauHt.  But  we  iiope  to  see 
^thersy  both  in  ioirn  and  coqaIt^  ready  to 
«erve  bach  the  public  and  their  profenion. 
T^e  Metropolitan  and  ProviixasLl  Lam  As- 
acMnatiof)  cannot  do  better  than  direct  tlicnr 
>first  efforts  towards  securing  a  full  and  fair 
oepreseatatioii  of  the  geneml  body  of  the 
professioR,  and  tliroogh  them,  of  the  true 
«nd  substantiaJ  interests  of  the  conin>onity. 
It  may  be  oaeFul  to  subjoin  a  Hst  of  the 
pvcsent  members  well  known  in  the  courts 
4rf'Weiftmiafiter,  a»d  who,  in  all  preiiability, 
will  lind  the  same  or  other  seats  ready  for 
tbek  acoeptance. 

Bodkin,  W.  H.,  Bochester. 

Dondasy  SirD.,  (Q.  €.)>  Solicitor-Genera], 
Sai^uriaiidMre, 

Godson,  R.,  (Q.  €.),  Kiddemmater, 

OiBoger,  T.  C,  Dmrhnm,  (City). 

Jenris,  Sir  J^  (O-  C),  Attoraej^-Geoeral, 
*^^etler 

Kc%,  BirE^  (Q.  C),  Cambridge.  (Borough). 

Law,  C.E.,  (Q.  C),Cambridge,  (University). 

Nichon,  Right  Hon.  J.,  (D.C.L.),  Cardiff, 

Roebnck,  J.  A.,  ('Q.  C),  Bath. 

Romilly,  John,  (Q.  C),  Bridpart, 

Stnart,  J,,  <Q.  C),  Newark-on-Trent. 

Thesiger,  Sir  F.,  (O.  €.),  AHnffdon, 

Wal|x>le.  S.  H.,  (Q.  C),  Midkurst. 

Watsoo,  W.  H„  (a  C),  Kinsale. 

Wortley,  Hon.  J.  S.,  (Q.  C),  Buteshire. 

Tbe  following  meaiberB  are,  or  formerly 
OTcae,  practising  soBcitovs  of  much  eminence : — 

Benbow,  J.,  Dudley. 
Blewitt,  R.  J.,  Monmouth. 
GnmedKch,  T.,  Macclesfield. 
Nerid,  J.,  Ckippekkam. 
O'Biiea,  C,  Clare,  (County). 
PhaipoCts,  J.,  Glomoester. 

In  addition  to  the  preceding  list,  there  are 
many  other  members  wbo,  though  not  now  in 
aetiire  practice,  or  who  were  nerer  more  than 
Ikonorary  members,  yet,  being  actually  called  to 
ibe  Bar,  may  not  unreasonably  be  expected  to 
feel  an  intesest  in  the  prosperity  of  the  general 
body.    Th^  are  as  follow : — 

Agboaby,  W.  H.,  Codxrmoutk. 

iUAam,  W.,  Leeds. 

Aikarrighty  G^  Leominster. 

Baldwin,  C.  B.,  Toiness. 

Bankes,  G.  Dorsetshire. 

Beraal,  R.,  9Veymouth. 

Bmges,  W.  H.  L.,  Deffiges. 

Biiflcr,  C,  (Judge-Advocate),  Idskoard. 

GaodweU,  K^  Oaheroe. 

Cfarotae,  W.  D,,  IV^mouth. 

Ciippe,  W.,  Cirencester. 

Davies,  D.  A.  S.,  Carmarthenshire. 

D^yncourt,  Right  Hon.  C.T.,  Lambeth. 

Dnndas,  Hon.  J.  C,  Ricibnojid. 

El|Aanstoiie,  Sir  H.,  D.  C.  L.,  Lewes. 

~       '       W^  LoaoaalM,  (Nortl^. 


Escott,  B.,  WisKckethr. 

Eslcourt,  T.  G.  B.,  D.  C  L.,  OKfaid,  (Gso- 
I  lenity). 

Ewart,  Wm.,  Duxtfries. 

Greene,  T.,  Lancaster^ 

Grey,  Right  Hon.  Sir  G.,  Bart.,  (Secretaiy 
of  Sjtate  for  the  Home  Department),  Devon- 
port. 

Hardy,  J.,  Bradford. 

Hayter,  W.  G,  (a  C),  mUs. 

Hogg,  Sir  J.  W.,  Bart.^  Beverley. 

HoOond,  R.,  Hastings. 

Hughes,  W.  B.,  Carnarvon  district. 

IngSs,  Sir  R.  H.,  Bart.,  Oxford,  (University). 

Lefevre,  Right  Hon.  C.  S.,  (Speaker)  North 
Hampshire. 

Le  Marcfaant,  :^r  D.  Bart.,  Worcester. 

Ogle,  S.  C.  H.,  Norikumberhmd,  South. 

Parker,  J.,  SMSe/d. 

Round,  C.  J.,  Mssex,  (North). 

Strickland,  Sir  G.,  Bart.,  Preston. 

Tancred,  H.  W.,  (Q.  C),  Banbury. 

Trelawny,  J.  S.,  Tavistock. 

ViUiers,  Hon.  C-  F.,  Wolverhampton. 

Wood,  lUght  Hon.  Sir  C,  Bart.,  Halifax. 

Yarke,  Hon.  R.  T.,  Cambridgeshire* 

[This  list  does  not  comprise  the  Scotcb  m 
Iriflh  members  wbo  belong  to  l^e  profession  in 
those  parts  of  the  emjure.J 

LAW  RELATING  TO  THIE  BAN& 
RUPTCY  OF  RAILWAY  COM- 
PANIES. 

As  fiats  in  bankruptcy  have  now  issued 
against  more  than  one  railway  company, 
and  similar  proceedings  are  said  to  be  oob- 
tem  plated  in  respect  to  many  other  com* 
panies,  it  may  be  convenient  to  refer,  aa 
briefly  as  the  subject  will  admit,  to  the 
leading  provisions  of  the  several  statutes 
bearing  directly  on  the  question.  Great 
misappreliension  prevails  as  to  the  effect  of 
bankruptcy,  not  only  as  regards  the  lia- 
bilities of  directors,  conraiitteemen,  and 
shareholders,  respectively,  but  also  witli 
reference  to  the  daims  of  individual  credi- 
tors; and  although  the  law  has  not  yet 
been  brought  so  extensively  into  operation, 
as  to  enable  any  one  to  predicate  confi*- 
dently  as  to  the  result  in  numerous  cases 
where  the  statutes  are  ambiguous  oi*  oa»» 
dieting,  on  some  few  points  the  provisions 
are  so  dear  as  not  to  afford  any  room  for 
the  existence  of  reasonable  doubts.  At 
present  the  snlyect  rests  altogether  upon 
the  statutiesy  as  there  are  no  reported  de* 
cisions  to  serve  as  guides  through  the  laby- 
rinth of  enaotmeols  in  which  the  law  ia 
involved. 

The  roost  recent  statute  in  poinft  «f 
ttme,  but  that  which  is  first  in  order  as 
relating  to  baakrupt  railway  eontpaotesy  is 

N  2 


960 


Law  reUUwff  to  the  Banknptcy  ofBmlmujf  Ompamu^ 


the  act  9  &  10  Vict  c.  28,  known  as  Lord 
Dalhousie'fl,  and  which  is  entitled  <*  An  Act 
to  facilitate  the  Dissolution  of  certain  Rail- 
way Companies.''  The  clauses  in  this  act 
which  relate  to  the  bankruptcy  of  railway 
companies  are  not  numerous.  Under  the 
provisions  of  that  act^  a  meeting  of  share- 
holders may  be  called  for  the  purpose  of 
determining  whether  the  company  shall  be 
dissolved,  and  by  section  23, — <*In  addition 
to  the  question  of  dissolution,  it  shall  be 
imperative  on  the  meeting  to  decide 
whether  such  dissolution  shall  or  shall  not 
be  taken  to  be  an  act  of  bankruptcy,  for 
the  purpose  of  having  the  afiairs  of  the 
company  wound  up  under  the  provisions  of 
the  act ''  for  winding  up  the  affairs  of  joint- 
stock  companies."  The  9  &  10  Vict.  c.  28, 
8.  27^  also  enacts,  <*  that  it  shall  be  lawful 
for  any  three  of  the  committee  of  n  com- 
pany so  dissolved,  at  any  time  after  the 
dissolution  thereof  shall  have  been  so  re- 
solved, or  for  any  creditor  or  creditors  of 
such  company  to  such  amount  as  is  now  by 
Jaw  requisite  to  support  a  fiat,  within  three 
months  afler  the  dissolution  thereof  shall 
have  been  so  resolved,  to  petition  that  a 
fiat  in  bankruptcy  may  issue  against  such 
company.*'  The  28th  section  then  pro- 
ceeds to  enact,  that  upon  the  production  of 
the  Gazette  containing  the  resolution  of 
such  meeting  that  the  dissolution  of  the 
company  shall  be  an  act  of  bankruptcy,  or 
upon  the  petition  of  any  three  of  the  com- 
mittee, or  of  any  creditor  under  the  last 
clause,  a  fiat  in  bankruptcy  shall  issue 
against  the  company,  which  shall  thereupon 
be  deemed  to  be  subject  to  the  provisions 
of  the  act  for  winding  up  the  affairs  of 
joint-stock  companies,  in  all  respects  as  if 
a  fiat  in  bankruptcy  had  issued  against  the 
company,  under  the  said  act^  before  its 
dissolution. 

It  will  be  perceived  that  the  provisions 
of  the  statute  9  &  10  Vict.  c.  28,  have  no 
reference  to  the  bankruptcy  of  any  com- 
pany)  in  respect  to  which  there  has  not 
been  a  resolution  in  favour  of  dissolution,  at  a 
meeting  of  the  shareholders  duly  convened 
under  the  provisions  of  the  act.  The  re- 
solution of  dissolution  is  in  the  nature  of  a 
condition  precedent,  which  is  requisite  to 
give  the  enactments  relating  to  bankruptcy 
any  operative  effect.  The  dissolution  hav- 
ing been  resolved  upon  by  the  share- 
holders, it  may  lead  to,  and  be  followed  by, 
three  distinct  proceedings: — 1st,  The 
meeting  which  resolved  upon  dissolution 

^  See  the  act  itself.  Leg.  Obs.^  vol.  33. 


may  also  resolve  that  sudi  dissolotioo 
shall,  or  shall  not,  be  taken  to  be  an  act  of 
bankruptcy.  2ndly,  Any  three  of  the 
committee  may  petition  for  a  fiat  at  any 
time  a(\er  dissolution.  AndSrdly,  Acre* 
ditor  in  the  requisite  amount  may  petition 
for  a  fiat  within  three  months  after  diaaolo* 
tion.  The  act  also  provides  that  the  reso- 
lution  to  dissolve  a  company  shall  not  alter 
or  affect  the  rights  of  creditors,  or  other  per- 
sons not  being  shareholders ;  and  that  afier 
a  resolution  of  dissolution,  if  judgment  be 
recovered  in  an  action  against  a  member  of 
the  committee  for  a  debt  of  the  companj» 
the  judgment  debtor  is  entitled  to  be  re- 
paid by  contribution  from  the  other  mem- 
bers of  the  committee  in  equal  shares. 
The  operative  provisions  of  Lord  Dal- 
housie's  Act,  so  far  as  regards  the  bank- 
ruptcy of  railway  companies,  are  confined 
to  the  enactments  above  set  forth.  All  the 
subsequent  proceedings  are  founded  upon, 
and  directed  by,  the  act  for  winding  up  the 
affairs  of  joint-stcck  companies,  to  which  it 
is  now  proposed  to  advert. 

The  Joint-Stock  Companies'  Act,  7  &  8 
Vict.  c.  Ill,  s.  1,  provides,  that  if  any  trad- 
ing company  shall  commit  any  act  thereby 
deemed  an  act  of  bankruptcy  on  the  part 
of  siich  company,  a  fiat  in  bankruptcy  may 
issue  against  the  same,  and  be  prosecuted 
in  like  manner  as  against  other  bankrupts^ 
subject  to  the  provisions  of  that  act,  with 
this  important  proviso,  that  the  bankruptcy 
of  the  company  is  not  to  be  construed  to 
be  the  bankruptcy  of  any  member  in  his 
individual  capacity,  (sect.  2).  What  are 
to  be  considered  acts  of  bankruptcy  on  the 
part  of  a  company  are  enumerated  in  sec- 
tions 4  to  7,  inclusive.  They  are  as 
follow  : — 1st,  A  declaration  of  insolvency^ 
in  pursuance  of  a  resolution  of  directors, 
under  the  seal  of  the  compan}',  or  signed 
by  the  chairman  and  attested  by  the  so- 
licitor of  the  company,  and  filefl  in  the 
office  of  the  secretary  of  bankrupts.  Sndly, 
Company  not  paying,  securing,  or  com- 
pounding for  a  judgment  debt,  upon  which 
the  plaintiff  might  sue  out  execution  with- 
in 14  days  after  notice  requiring  payment. 
3rdly,  Company  disobeying  order  of  a  court 
of  equity  for  payment  of  money  aAer 
service  of  order  for  payment  on  a  peremp- 
tory day  fixed.  And  lastly,  a  creditor 
filing  an  affidavit  of  debt  and  issuing  a  writ 
of  summons,  and  the  company  neglecting, 
within  a  month,  to  pay,  secure,  or  com- 
pound, to  the  satisfaction  of  the  creditor, 
or  to  appear  to  the  action  and  satis/y  a 
judge  that  they  intend  to  defend  on   the 
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merits.  It  18  expressly  provided,  that  no 
action  or  suit  by  a  creditor  is  to  afTect  his 
right  to  issue  or  prove  under  a  fiat  against 
the  company  for  an  unsatisfied  debt,  and 
that  the  fiat  or  proof  under  it  is  not  to 
affect  the  action  or  suit. 

There  is  a  general  provision  that  the 
law  and  practice  in  bankruptcy  is  to  ex- 
tend, so  far  as  applicable,  to  fiats  issued 
against  joint-stock  companies,  but  special 
provision  is  made  for  cases  in  which  it  was 
foreseen  that' the  law  and  practice  would 
prove  inapplicable  to  the  bankruptcy  of  a 
company.  Thus,  provision  is  made  for  the 
service  of  adjudication  of  bankruptcy  on 
the  company,  and  the  manner  of  surrender- 
ing to  the  fiat.  (Sect.  3.)  The  court  is 
to  order  the  directors,  or  so  many  of  them  as 
the  commissioner  thinks  fit,  to  prepare  and 
file  a  balance-sheet  of  accounts,  and  verify 
the  same;  the  persons  so  ordered  to  prepare 
the  balance-sheet  must  submit  to  be  ex- 
amined, &c.,  and  are  to  have  the  same 
freedom  from  arrest  as  an  ordinary  bank- 
rupt Again,  the  court,  after  adjudication, 
may  order  any  treasurer,  solicitor,  or  agent 
of  the  bankrupt  company  to  deliver  to  the 
official  assignee  all  monies  or  securities  for 
monies  held  on  behalf  of  the  bankrupt 
company,  and  any  person  disobeying  an 
order  made  by  the  court,  may  be  commit- 
ted to  prison  until  he  conform,  or  until  the 
court  or  the  Lord  Chancellor  shall  other- 
wise order ;  and  any  member  of  a  com- 
pany adjudged  bankrupt,  with  a  knowledge 
of,  or  in  contemplation  of  bankruptcy,  de- 
stroying the  books  of  the  company,  or 
making  false  entries,  is  to  be  deemed  guilty 
of  a  misdemeanor. 

It  is  also  enacted,  that  the  assignees  of 
a  company  may  recover  a  debt  due  from 
any  member  to  the  company,  and  that  a 
member  may  claim,  under  a  fiat,  any  debt 
due  to  him  on  a  balance  of  accounts  be- 
tween him  and  the  company ;  but  it  is  ex 
pressly  declared  that  any  claim  a  member 
may  have  in  respect  of  his  share  in  the 
•  company,  is  not  to  be  set-off  against  any 
demand  the  assignees  of  the  bankrupt  com- 
pany may  have  against  him. 

The  Joint-Stock  Companies'  Act  con- 
templates two  distinct  courses  of  proceed- 
ing ulterior  to,  and  in  some  respects,  con- 
sequent upon,  the  proceedings  in  bank- 
raptcy»  the  one  resulting  in  an  application 
to  the  Court  of  Chancery,  and  the  second 
in  a  reference  to  the  Board  of  Trade. 

The  Court  of  Bankruptcy  is  authorised 
to  direct  the  assignees  of  a  bankrupt  com- 
pany to  petition  the  Court  of  Chancery  for 


directions  for  winding  up  the  affairs  of  the 
company,  upon  which  petition  an  order  of 
reference  may  be  made  and  accounts  taken^ 
and  upon  the  confirmation  of  the  Master's 
report,  a  receiver  may  be  appointed ;  and 
the  Chancellor,  with  the  assistance  of  the 
other  equity  judges,  is  empowered  to  make 
rules  and  orders  for  settling  and  enforcing 
contribution  amongst  members. 

The  reference  to  the  Board  of  Trade  is 
required  in  the  manner  following.  Pre- 
vious to  passing  the  last  examination,  the 
court  is  bound  to  inquire  into  the  cause  of 
the  failure  of  the  company,  and  after  the 
last  examination,  to  certify  the  cause  of 
failure  to  the  Board  of  Trade,  and  transmit 
a  copy  of  the  balance-sheet  to  that  depart* 
ment.  After  such  certificate  has  been  for- 
warded, the  Board  of  Trade  may  recom» 
mend  her  Majesty  to  revoke  any  privileges 
granted  to  the  company,  and  to  determmd 
it,  or  lay  the  papers  of  the  company  before 
the  Attorney- General,  with  a  view  to  his 
directing  a  prosecution  against  any  director 
or  officer  of  the  company. 

Such_|are  the  novel,  peculiar,  and  some* 
what  complicated  proceedings  it  is  pro* 
posed  to  put  in  operation,  as  regards  cer- 
tain railway  companies  which  appear  to  be 
unable  to  meet  their  pecuniary  engage* 
ments.  Whether  a  fiat  in  bankruptcy  can 
be  worked  out  successfully,  that  is  to  sayi 
with  advantage  to  the  creditors  of  the 
bankrupt  company  under  such  a  system* 
remains  to  be  seen.  Three  fiats  only,  we 
believe,  have  been  issued  against  com- 
panies under  the  existing  law.  The  earliest 
was  in  the  case  of  the  Forth  Marine  Assur- 
ance Company,  where,  after  a  protracted 
investigation  in  the  Court  of  Bankruptcy,  a 
petition  was  presented  to  the  Court  of 
Chancery  for  winding  up  the  affairs  of  the 
company,  upon  which  petition  an  order  of  re- 
ference was  made  to  the  Master,  under  the 
7  &  8  Vict.  c.  1 11,  s.  20,  and  the  matter  still 
rests,  we  understand,  in  the  Master's  office* 
The  second  fiats  issued  against  the  Tring 
and  Reading  Railway  Company,  the  act  of 
bankruptcy  being  founded  on  a  resolution 
of  the  shareholders,  under  Lord  Dalhousie's 
Act,  that  the  dissolution  should  be  taken 
to  be  an  act  of  bankruptcy.  In  that  case 
all  the  creditors,  we  understand,  have  been 
satisfied,  and  an  application  has  been,  or  is 
about  to  be  made,  to  supersede  the  fiat 
with  Uieir  consent.  The  third  fiat  has 
been  issued  in  respect  of  the  Birmingham 
Extension  Railway  Company,  and  the  pro* 
ceedings  under  it  are  now  depending  in  the 
Court  of  Bankruptcy,  and  also  before  the 
Court  of  Review. 
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HSesssrrr  op  plbadiito  paymtwct. — rw- 

STOFICTIBNT  COSTS  OF  PLEAIHlfOSb 

Tbk  transfer  of  jurisdiciion  from  the  Sur 
perioF  Courts  to  the  County  Courts,  in  cases 
where  the  debt  or  damages  do  not  exceed 
2fO/.y  renders  it  both  reasonable  and  expe- 
dient that  a  more  Kberal  principle  should 
prevail  upon  the  taxation  of  costs  in  the 
Superior  Courts.  The  disproportion  be^ 
tureen  the  amount  claimed,  and  the  ex- 
penses of  bringing  a  defended  action  for  a 
small  sum  to  trial,  was  an  evil  so  striking, 
that  the  courts  were  gradually  induced  to 
establish  a  scale  of  taxation  so  low  as  to 
operate  unjustly  to  the  suitor  in  many 
casesy  whilst  it  throws  an  unfair  share  of  re- 
sponsibility upon  the  attorney.  The  allow- 
ance, for  advising  on  and  preparing  plead- 
ings of  an  ordinary  description,  is  so  snfiall 
as  to  preclude  an  attorney  in  general  from 
consulting  a  pleader  or  barrister  with  re- 
gard to  the  sufficiency  of  pleadings  of  a 
common  form.  Nice  and  difficult  points 
frequently  arise,  however,  in  respect  of 
such  pleadings,  which  the  attorney  must 
either  take  upon  himself  to  determine,  or 
pay  for  advice  with  the  certainty  tlias  it 
win  not  a£^wards  be  allowed  him  on  tax- 
alioB, 

The  plea  of  payment  fin^nishes  one  of  the 
most  common  defences  in  actions  for  the 
recovery  of  debts.  We  have  already  seen 
what  difficulty  the  judges  appear  to  have 
bad  in  framing  an  unobjectionable  form  of 
plea^  when  the  payment  baa  been  made 
iMo  court  after  the  action  has  com»- 
meiieed.^'  Wbete  the  defence  is  ibunded 
Oisa  payment  before  action,  the  new  plead- 
ing rules,  H.  T.94  W.4,.  require  that  such 
defence  diould  be  specially  pieaded^  The 
form  of  the  plea  of  payment  does  not, 
periiape*  involve  any  pecnliar  difficulty; 
but  the  Gourts  are  fiu:  frofi  being  agreed 
as  to  whet  com^Untes  a  paymemt  in  every 
CMOiSo  as  to  reqwre  a  special  pleaof  pay- 
QMiil  to  let  in  evidence  of  the  faels. 

In  Autq^  v.  Baimeiif^  which  was  an 
aetiott  for  goods  sold  and  delivered^  there 
wm  evidence  to  prove  that  withia  ten 
npjnutes  after  the  delivery  of  the  gsods  at 
the  defendant's  heiiBe>  he  paid  for  tbem.  in 
f«l^wi4k  the  exception  of  4i.  M.,  whieh  was 
the  subfecft  of  a  plea  of  tender.  It  mas 
olfecsteiA  thai:  the  tlefence  was  iHMiaussiWe 
aS' there  was  no  plea  of  paymeirt,  and  the  ! 
-■■  -■-•  1.1 
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evid^ce  couid  not  be  received  aadet  fike 
plea  of  uunguam  mdeUtatus^  The  Comt 
of  Exchequer,  however,  though  the  ds- 
fcnce  was  admissible  without  a  plea  «f  psy- 
ment..  <*  The  uMHoeni  goods  are  deliveidl 
on  credit,"  (said  the  coort  in  that  casej- 
'*  a  comtract  arises  whereby  the  de&sAnt 
becomes  indebted ;  but  where  there  ii  a 
contract  for  the  sale  aad  delivery  of  noodi, 
for  ready  money,  and  r^dy  monif  ispsid 
there  is  no  debt." 

The  authority  of  iliis  case  hasheeo  mj 
much  shaken,  however,  by  a  dedsioaof  the 
Court  of  Queen's  Bench,  in  «  htte  case  t£ 
LUtkchUd  V.  Bemhsj  EMeuirix^  la  this 
case  the  plaintiff's  claim  was  for  hay  seUitBl 
delivered  by  him  to  the  testator.  Thekay 
was  bound  on  the  plaintifPs  premisesh  and 
removed  by  tiie  testator's  laboarers.  The 
defence  set  up  was,  tliat  the  hay  hsd  bcea 
paid  for  by  tl)e  testator  whenrenao«eil,iiMi 
this  defence  was  objected  to  as  iaadausaihk^ 
because  there  was  no  plea  of  psyiae&t 
When  the  point  came  under  discussioD,  the 
case  of  BusHy  v.  Barmit  was  relied  upas 
by  the  defendant;  but  PaUesom^  J^  is  re- 
ported to  have  said, — ^*  Aceopdisg  ts 
Bws9ey  V.  Bamett^  if  there,  was  a  iesd|]F 
money  payment,  there  never  was  a  debt 
1  cannot  a^ee  in  that  law.'*  And  €elend§«f 
J.,  illustrated  the  poim  in  this  wa^t  *«— '^^^ 
said  he,  "  tliere  were  an  express  agreemeot 
to  buy  and  sell  on  the  principle  of  iioii** 
diate  payment,  and  the  purchaser  taoh 
away  the  gooda  without  paying,  wosU  nat 
a  debt  be  created?"  The  othei  jodg^ 
appear  to  have  concurred  in  theae  nevii 
and  decided  accordingly. 

The  practical  result  to  be  drawn  froia 
the  case  kat  mentioned  is»  that  where  tke 
defence  involves  the  faet  ol  payaaaat, 
under  whatever  eireumstaaces  thepayaMOt 
took  place,  it  is  expedient  to  pot  a  plea  aC 
payment  on  the  record.  What  weventiae 
humbly  to  protest  agiunsi  la^  that  qaestifisa 
of  this  nature^  involving  stibtle  distmclioo^ 
and  the  correct  deteniMoatio^  of  which 
supposes  a  profound  knowledge  of  ihe  * 
acienee  of  pleadings  aad  aai  intionaieas- 
quaintance  with  jucUcial  decisioasv  thooii 
be  thrown  upon  the  attorney^  wkibt  the 
rate  of  allowance  for  business  i»  whi^ 
questions  of  this  nature  constantly  ariac  ia 
ao  small,  as  to  preclude  him  frons  cenanMsg 
those  who  have  made  this  branch  of  the 
law  their  peculiar,  study  and  eoei^etisa. 
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NEW  BILLS  IN  PAW>IAMRNT> 


nrrvsTMBNT  of  tbitst  monies. 

This  is  a  bill  to  facilitate  the  Investment  of 
Trust  Monies  in  the  Imjirovement  of  Land. 

The  preamUe  atalea»  thai  it  is  expedisBt  that 
farther  fi^eilitien  shoidd  be  given  m  the  per- 
nuacni  impioveaieQt  of  laiul ;  that  there  may 
be  now  or  hereafter  in  the  hands  or  standioK  to 
the  account  of  the  tmstees  of  a  settlement,  will 
or  codicil,  monies  produeed  by  the  sale  or  re- 
ceired  for  equality  oC  exchange  of  settled  landed 
estates  nader  a-  power  of  si^  or  exchange,  or 
Qader  trMste  for  sale  in  such  ssttleoMn^  will  or  j 
co£gS  oontaiaedf  or  stocks  or  securities  par- 
chassd  with  su/eh  monies*  and.  which  monies 
ase  liable,  to  be  laid  out  in  the  purchase  of  other 
lands,  to  be  settled  in  the  same  or  the  like  uses, 
or  upon  and  for  the  same  or  the  like  trusts  and 
purposes  aa  the.  estates  from  the  sale  or  ex- 
cfaaan  of  which  sudi  moniss  were  produced, 
and  mere  may  be  now  or  hereafttf  in  the  hands 
or  standiiy  to  the  account  of  the  trustees  of  a 
sfltlanent,  will  or  codicil,  monieB  the  produce 
of  settled  estates  sold  eompulsorily  or  otherwise, 
for  the  purposes  of  a  railway  or  other  public 
work  or  unaertaking,  or  other  monies,  stocks 
or  securities  liaUe  to  be  laid  out  or  empk^ed 
in  the  porchase  of  lands;  uid  it  may  happen 
Aa(t  the  said  monies,  stock  or  securities  re- 
spectirdv,  may  be  advantageously  laid  out  or 
emplofta  in  the  permanent  improvement  of 
lands  mmainia^  unsold  or  in  settlement ;  that 
there  may  be  now  or  hereafter  in  the  hands  or 
Htaiuting  to  the  account  of  trustees  or  guardians 
for  infants  or  others  under  legal  disability,  or 
in  the  hands  or  standing  to  the  account  of  the 
committees  of  persons  of  unsound  mind, 
monies,  atoeka  or  socurilies,  which  may  be  ad- 
vanfcageonaiy  laid  out  or  employed  in  the  per- 
manent improvement  of  the  lands  of  such  in- 
fsnts,  persons  of  misound  mind,  or  others 
under  k^gal  disability ;  it  is  therefore  propoeed 
tocnac^ 

1«  Trustees  of  settled  estates  may  apply  to 
Gonrt  of  Caumeery  by  petition. 

S.  Goort  may  refer  such  petition  to  a  Master, 
and  obtaia  hia  report. 

3.  Court  may  confirm  report,  and  make  an 
order  thereosi. 

4.  Master  to  inquire  and  report  'va  the  due 
expenditure  on  improvements  as  ordered. 

5.  Advances  to  be  c^nrged  on  lands  im- 
piDVed. 

#.  'taiaBta  for  Mt  to  keepdown  charges  and 

7>  laterprcstation  of  terms. 

8.  Act  not  to  extend  to  Scotland  or  Ireland. 


REPORT  ON  LEGAL  EDUCATION. 


EFFSCTS   OF  THE  PKBSENT   8Y8TSH« 

Undbr  the  second  head  pf  their  report 
the  eommittee  proceed  to  state  the  efftctof 
tke    ffremtd  mfiitm    9f  Ug/al   educoHotu 


Amoogat  the  witnesses  examined^  and  who 
may  be  considered  as  fair  representatives 
of  the  several  classes  of  the  profeission  tor 
terested  in  the  subject  of  legal  education^ 
there  is  but  one  opinion  of  the  inefficieiiGj 
of  the  present  system^  the  injurious  con- 
sequences which  have  resulted  from  it,  and 
the  urgent  necessity  of  Immediate  altera- 
tion, both  in  reference  to  extent  and  imi- 
provement*  The  committee  quote  largely 
from  the  opinions  of  the  witaesses  who  have 
been  examined.  We  shall  venture  to  con- 
dense their  statements,  and  accompany 
them  with  a  few  observations. 

Whilst  it  is  shown  that  neither  at  the 
colleges  nor  universities,  nor  in  the  Iiuis  of 
Court,  IS  any  satisfactory  system  of  legal 
educatmn  pursued,  it  mtist  not  be  forgotten 
that  the  deficiencies  of  those  establishments 
are  in  a  considerable  degree  supplied  by  pri- 
vate study  and  individual  instruction.  The 
men  who  enter  the  profession  for  the 
emoluments,  tlie  rank,  and  Iionour  which 
are  held  out  as  the  result  of  a  successful 
career,  usually  pursue  their  studies  under 
the  guidance  of  able  pleaders  and  banristerSy 
and  are  exercised  as  pupils  in  all  kinds  of 
practice.  Doubtless,  the  student  ought  to 
be  helped  in  bis  career  by  the  best  lectures^ 
and  stimulated  by  the,  prospect  of  aa 
efficient  examination.  The  foundation 
should  be  laid  at  the  college,  and  perfected 
in  the  Inns  of  Court. 

As  the  bar  In  its  present  slate  has  pro- 
duced men  of  the  highest  eminence  in  alf 
departments,  the  committee  have  duly  con- 
sidered the  preliminary  question — wiiether 
better  results  than  now  prevail  €»a  be  ex« 
pected  from  a  clumge  of  system  ? 

"  This  concluakm  has,  howev^,  been  repu- 
diated by  almost  every  witneae,  and  in  an 
especial  manner  by  liord  Campbell,  who  states 
that  <  he  does  not  attach  any  weight  to  that 
argument  at  all ;  for  he  thinks  that  all  the  great 
men  who  have  acquired  eminehce  in  the  pr»- 
fessbn  of  the  law  in  England  would  hare  been 
equally  great  if  they  had  had  a  regular  legal 
education,  and  m&ny  of  thssa  would  have  per* 
fionned  their  dutses  in  a  still  more  distinguished 
and  satisfactory  manner;  while  many  of  those 
who  have  acquired  Ugh  olBce  in  England  by 
their  abihties  and  th^  interest,  being  deficient 
in  legal  acquirements,  have  not>  he  tl^ks,  per- 
fom^  the  duties  aasigned  to  them  at  all  in  a 
manner  so  wdl  as  they  would  have  done  if 
they  had  beea  more  particularly  and  movS' 
systematicaQy  educated.'  He  thmks  that  no 
dutinctmn  whaterer  shoidd  be  made  in  that 
particular  between  the  bar  and  the  profesaions 
olthe  church  and  of  medicine;  that  the  caae  is. 
^uite  amdogous  to  that  of  the  medyhcal  proles- 
sioa,  when  is  required  not  only  caamination» 
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btit  proof  of  havinpr  attended  a  certain  course 
of  study ;  in  a  word, '  a  combination  of  exami- 
nation and  of  a  regular  course  of  study  at  some 
established  and  recognised  place  of  education.' 
Mr.  Starkie  thinks  '  an  educational  test  would 
not  injure  any  party,  but  be  of  great  benefit  to 
the  younger  student  and  to  the  public'  Dr. 
Phillimore  is  of  the  same  opinion.  Mr.  Creasv 
supports  similar  views  in  detail,  and  with  mucn 
force  of  evidence  and  argument.  Far  from  re- 
cogniiing  the  assertion  just  noticed,  he  sees 
reason,  on  moral  as  well  as  intellectual  grounds, 
for  insisting  on  an  improved  system.  'You 
must  not  test,'  he  observes,  '  the  condition  of 
the  profession  with  reference  to  itself  and  so- 
ciety generally  by  the  few  brilliant  stars  that  it 
Has  produced ;  but  you  must  look  to  the  gene- 
neral  state  of  its  members  in  the  aggregate.  I 
think  the  course  of  study  which  I  have  been 
indicating  would  tend  to  rsdse  the  character  of 
the  bar,  not  only  with  reference  to  their  legal 
qualifications,  but  also  to  that  general  high 
tone,  which  I  think  so  desirable, .  for  the  sake 
of  all  the  community,  that  it  should  pos- 
sess/ Mr.  Bethell  shares  the  same  convic- 
tion, and  urges  i^  with  great  force  through- 
out the  greater  part  of  his  evidence.  Mr. 
Lyle,  Professors  Lawson  and  Longfield,  Mr. 
Barry,  Sir  G.  Stephen,  earnestiy  concur.  But 
the  consideration,  of  the  (question  itself  will 
more  eflfectually  combat  this  plausible  objec- 
tion than  any  authority,  however  eminent.  The 
force  of  the  argument  depends  upon  two  pos- 
tulates, that  the  condition,  moral  and  intellectual, 
of  the  diflferent  branches  of  the  profession,  and 
of  those  classes  who  have  analogous  duties  to 
perform,  is  in  as  high  and  wholesome  a  state 
m  reference  to  those  bodies,  and  to  the  public 
at  large,  as  well  could  be  desired  on  one  hand, 
and  on  the  other,  that  even  if  such  were  not 
the  case,  there  is  nothing  in  an  improved  and 
extended  system  of  legal  education  which  could 
contribute  to  raise  or  oetter  it.  Your  commit- 
tee have  examined  the  grounds  on  which  these 
assertions  are  supposed  to  rest,  and  have  come 
on  both  to  the  opposite  conclusion. 

"  The  first  assertion  sets  out  on  two  fallacies : 
2.  That  the  high  eminence  to  which  some  dis- 
tinguished men  have  risen  is  conclusive  agunst 
the  possibility,  under  still  more  favourable  cir- 
cumstances, of  their  rising  to  an  eminence 
much  higher ;  and  2.  That  the  superiority  of 
the  few  is  conclusive  as  to  the  abilities,  ac- 
quirements, and  character  of  the  many.  Now, 
as  the  public  have  to  do  not  only  with  the  few, 
but  also  with  the  many  of  the  profession,  it  is 
of  the  same  importance  to  the  pubhc  as  in  the 
two  other  learned  professions,  that  they  should 
be  enabled  to  assure  themselves,  with  as  near 
an  approach  to  truth  as  may  be,  of  how  far  the 
many  as  well  as  the  few  are  quahfied  to  perform 
satisfactorily  their  respective  duties. 

"  In  each  of  these  respects  the  evidence  be- 
fore your  committee  gives  diflferent  results  from 
what  are  usually  assumed.  The  conclusion  to 
which  it  leads  is,  that  eminent  men  might  have 
been  far  more  eminent,  their  excellences  en- 
hanced, their  errors  and  deficiencies  abated, 
under  a  better  system ;  but  what  is  of  higher  I 


and  wider  influence,  that  the  great  body  of  the 
profession  might  have  been  rescued  from  many 
of  those  crying  evils,  injurious  to  themselTefl^ 
injurious  to  the  public,  under  which,  on  the 
avowal  of  the  most  enlightened  of  its  mexnberB^ 
they  at  present  labour. 

*'  In  the  high  places  of  the  profeaaon,  oo  tlie 
bench  itself,  these  evils  are  discovorable.  Hie 
want  of  an  early  well-directed  and  w^-^gested 
philosophical  system  of  study  may  f<x  a  Uang 
period,  in  the  more  technical  pursuits  of  the 
profession,  be  felt  but  partially.  Hie  young 
man,  from  his  knowledge  of  practice  or  from 
his  connexion  wkh  attorneys,  mky  he  puehed 
forwards,  and  elevated  rapidly  in  his  profaiwrion. 
But  when  the  period  of  life  comea  at  which  he 
is  to  become  a  senior  counsel,  he  then  falls 
from  the  eminence  he  has  acquired  by  tiiis  nice 
knowledge  of  technicalities,  unless  at  that  criti- 
cal period  he  be  saved  from  falling  bjr  eecuriug 
a  seat  upon  the  bench.  This  evil  is  still  farther 
developed  by  Mr.  Bethell,  to  whose  ophuoB  of 
its  eflTects,  not  merely  on  the  officer,  but  chi  the 
office,-  and  on  the  very  principles  and  prae^oe 
of  the  science,  we  refer.  Lora  Brongucm  has 
very  distinctiy  followed  out,  through  its  whole 
progress,  the  consequences  of  the  present  mode 
of  legal  education  upon  the  judicud  portion  of 
the  profes^sion.  He  sees  in  the  want  of  syete* 
matic  study  and  knowledge  in  the  famyer  the 
natural  tendency  there  is  to  read  up  for  ihm  im* 
mediate  occamon  only,  and  the  coneeonent 
ignorance  of  other  questions  when  ctOea  on* 
'  On  coming  to  discuss  the  same  poiut  of  Jaar,' 
says  the  noble  lord,  'perhaps,  in  another  caae 
which  they  had  not  read  up  for  in  the  same 
way>  they  were  totally  at  sea ;  they  had  for- 
gotten the  law  which  they  had  got  up  on  the 
former  occasion.  Now,  to  a  certain  define, 
the  same  imperfection  will  bo  found  in  all  Uiw- 
yers  who  have  not  studied  the  learning  of  thcsr 
profession  systematically,  and,  (if  I  may  so 
speak,)  scientifically,  but  ha\'e  gathered  it  by 
degrees,  picking  it  up  as  they  have  had  oceasian 
for  it  in  the'  course  of  their  business  :  they,  to  a 
certain  degree,  are  less  accomplished  lawyers, 
and  have  a  less  accuitite  knowledge  of  the  pnn- 
ciples  than  if  they  had  learned  them  more  eye- 
tematically.  And  this  will  no  doubt  vppbr  to 
the  judgments  of  the  judges  on  the  bencn  as 
well  as  to  the  arguments  of  counsel  at  the 
bar.'  Lord  Campbell,  reverting  to  hia  own 
large  experience,  corroborates  this  opinioia. 
'  One  inconvenience  that  I  myself  have  kiKiwn 
to  arise  from  it,'  he  observes,  'is  this,  that 
suppose  a  yomig  man  is  called  to  the  bsor  wiOk 
very  littie  legal  proficiency,  or  even  ^feantenl 
education  (because  to  be  entered  of  the  inns  of 
court  they  do  not  require  even  an  examinaticm 
in  classiod  learning),  he  is  pushed  on  by  hts 
friends :  he  has  great  natural  vigour,  and  he 
pushes  himself  on,  and  has,  perhaps,  great 
merit.  He  is  made  ajudge,  but  he  is  quite  in- 
competent for  the  office.  I  have  known  in- 
stances of  that,  to  the  great  detriment  of  the 
public'  But  if  this  be  observable  at  home,  it 
18  far  more  conspicuous  in  our  foreign  poeaea* 
sions.  Lord  Brougham  corroborates  thia  in 
detail :  <  With  respect  to  the  judges,  the  de. 
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ficiency  of  the  means  of  legal  education/ 
he  states,  'is  pecoliarlv  to  be  remarked  in 
the  case  of  colonial  juages;  less  so,  perhaps^ 
in  the  case  of  Indian  judges.  —  A  very 
young  barrister,  or  a  barrister  who  has  failed 
to  obtain  practice  at  the  bar,  is  thus  sent  out 
either  before  he  has  become  fit  to  practise  at  the 
bar,  much  more  to  decide  as  a  judge,  or  after 
his  unfitness  has  been  ascertained  by  his 
feilnrc/" 

The  report  then  proceeds  to  detail  the 
unhappy  consequences  of  these  defects  in 
admioistering  the  law  in  the  colonies,  and 
this  part  of  the  subject  is  thus  concluded : 

"The  consequence  has  been,  that  in  this 
oountrv  we  hare,  generally  speaking,  but  few 
eiamples  of  that  important  class  of  thinkers . 
and  writers  who,  in  other  countries,  standing 
on  the  summits  of  the  professiyi,  and  disen- ' 
gaged  from  the  turmoil  and  labour  of  its  daily  j 
technical  duties,  have,  with  disposition  audi 
capacity,  leisure  also,  and  opportunitv  to  keep ', 
the  profession  up  to  the  inteUectual  neight  to 
which  it  shouH  he  its  proudest  boast  to  aspire. 
Abroad  publicists  and  professors  form  a  class 
mrt,  occupying  the  most  honourable  posts  in 
their  profession,  and  in  the  service  of  the  state. 
Here  such  a  class  is  comparatively  unknown, 
and  individual  examples  are  rare ;  and  vet  few 
countries  have,  from  the  principles  ana  forms 
of  its  government  and  constitution,  greater 
need  of  such  a  body  than  ours.  Were  such  a 
body  in  existence,  it  is  scarcely  possible  that 
our  le^sladon  would  have  presented  the  many 
ofiRsnces  against  the  first  principles  of  logical 
and  legal  arrangement,  nor  been  exposed  to  the 
numerous  incongruities  of  manner  and  matter 
with  which  so  many  of  our  acts  of  parliament 
abound.  Nor  is  its  absence  the  only  deficiency 
which  the  public  has  to  regret.  From  the  con- 
centratbn  of  all  intellectual  effort  within  the 
narrow  limits  of  our  ordinary  courts,  there  are 
few  who  devote  themselves  to  studies  which, 
though  possibly  of  less  profit  to  the  individual, 
are  of  serious  unport  to  the  public.  Interna- 
tional law,  commercial  law,  are  only  touched  on 
incidentaUy,  in  the  course  of  other  studies,  or 
just  as  much  of  the  leading  forms  of  procedure 
(with  little  or  no  reference  to  principle)  is 
caught  up  in  the  progress  of  a  controverted 
question  as  will  be  sufficient  to  bear  a  man  of 
average  courage  and  capacity  through;  and 
whilst  in  other  countries  the  passage  from  one 
department  to  another  of  the  profession  is  com- 
paratively easy,  from  the  circumstance  of  the 
lawyer  having  mastered  the  great  scientific 
principles  on  which  all  equally  rest,  amongst 
us,  where  such  application  to  first  principles, 
that  is,  to  law,  as  a  science,  is  comparatively 
unknown,  the  transitbn  from  one  to  another  is 
a  matter  of  empiricism,  and  the  success  with 
which  it  is  accomplished  almost  exclusively  as- 
cribable  to  mere  oexterity  or  chance." 

Such  are  the  alleged  effects  of  the  pre- 
sent system  on  the  bar.     With  regard  to 
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solicitors,  the  committee,  quoting  from  the 
evidence  of  Sir  George  Stephen,  say— i 

" '  It  is  hardly  possible  to  mention  any  topic, 
or  any  subject  upon  which,  sooner  or  later,  a 
solicitor  in  larffe  practice  may  not  find  himself 
deeply  engaged.  It  is  quite  possible  to  define, 
within  a  narrow  compass,  the  nature  of  a  so- 
licitor's busiqess;  it  extends  to  iinything,  it 
extends  to  everything ;  the  fact  is,  that  we  are, 
as  professional  men,  entrusted  to  a  very  great 
extent  with  the  confidence  of  gentlemen ;  we. 
are  entrusted  to  a  very  great  extent  with  the 
most  sacred  matters  connected  with  the  families 
of  gentlemen.  It  often  happens  that  the  pro- 
tection of  their  honour  and  their  character,  and 
of  course,  of  their  property,  is  left  to  our  zeal 
and  our  integrity ;  and  where  we  are  brought 
into  this  confidential  and  habitual  intercourse 
with  men  of  every  class  in  society,  the  highest 
as  well  as  the  lowest,  I  think  that  it  is  most 
important  that  the  profession  should  be  so  edu- 
cated as  to  be  qualified  for  carrying  on  that 
intercourse  as  gentlemen  themselves;  but  I 
apprehend  that  that  qualification  cannot  be  at**- 
tained  except  by  educating  them  as  gentlemen, 
with  much  greater  attention  to  their  general 
endowments  and  information  than  is  at  present 
the  case.'  The  variety  and  extent  of  informa- 
tion, as  well  as  perfect  propriety  of  conduct 
and  character  necessary  for  such  duties  are 
obvious,  but  both  require  very  considerable  ad- 
ditions wh6n  the  sohcitor  comes  in  contact,  in 
a  country  like  this,  with  ibfe  public  generally. 
The  diversity  of  subjects  to  wnich  any  respect- 
able solicitor  must  in  the  course  even  of  a  single 
day  attend  to,  many,  too,  demanding  much 
more  than  a  superficial  knowledge,  needs  not  to 
be  insisted  on.  The  example  furnished  by  Sir 
George  Stephen,  from  his  own  experience,  may, 
without  exaggeration,  be  considered  as  common 
to  most  of  the  more  eminent  members,  at  least, 
of  his  profession.  It  can  scarcely  be  doubted^ 
under  present  circumstances,  and  from  the 
amount  and  quality  of  the  present  provision 
for  legal  education,  that  these  requisites  are  in 
very  few  cases  attainable.  Very  few  even  of 
the  more  ordinary  branches  of  knowledge  in- 
dispensable for  a  fair  discharge  of  common 
duties,  as  detailed  by  Sir  George  Stephen,  are 
to  be  met  with ;  and  under  the  present  system 
are  not  easily  to  be  acquired,  and  ought  hardly 
to  be  expected." 

In  some  parts  of  the  report  due  credit  is 
given  to  the  Incorporated  Law  Society  for 
the  improvement  it  has  effected,  and  the 
example  it  has  set  of  a  return  to  the 
ancient  ways  of  legal  instruction  ;  but  some 
of  the  witnesses  speak  of  the  examination 
as  of  little  value,  affording  no  satisfactory 
test  of  ability  and  capable  of  being  far  toa 
easily  passed.  Now  the  fact  is,  we  believe, 
that  the  judges  do  not  wish  that  the  ex- 
amination should  be  conducted  otherwise 
than  it  is.  They  hot  only  know  what  is 
the  scope  of  the  questions  at  the  examina- 
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tion»  but  one  ofdietr  own  principal  olliceni, 
the  Master,  alwajs  presides,  and  is  tims 
enabled  to  increase  or  moderate  anj  strict- 
ness or  severity  in  oanducting  the  exaoiina- 
tion.  AAer,  however,  ten  years'  trial,  it 
may,  perhaps,  be  expedient, — ^if  not  to  ex- 
tend (as  some  have  suggested)  the  number 
and  difficuhy  of  the  questions, — ^yet  to  re- 
quire a  larger  proportion  than  at  present  to 


be  correctly  answered*  The  preposed  al- 
teration, however,  should  be  well  conn* 
dered,  and  if  adopted,  ample  notice  shoaU 
be  given  of  the  time  when  it  will  come  into 
operation*  The  number  and  nature  of  the 
questions  seem  to  be  oonfided  to  the  ex* 
aminers,  but  any  mateiial  change  in  the 
present  practice  mast  be  done  widi  the 
sanction  of  the  judges. 


AITORNEYS  TO  BE  ADMITTED, 
BRekaeima$  Turn,  1847. 
(Concluded  from  page  224,  OMte.) 
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derkt^  Hamef  mtd  Rmdmees.  7b  wUH^ArtieM,  Auigmed,  4rc. 

Markby,  Henry,  58,  Acton  Street,  Gray's  Inn 

Road ;  Halesworth John  Crsbtree,  Halesworth 

Mellor,  John  WilDam,  21,  Queen^s  Row,  Pen- 

tonville ;  and  Swinton  Street   .  .  W.  G.  Taylor,  John  Street,  Bedford  Row 

Milner,  Dennis,  2,  Charles  Street,  Gibson 

Square;  and  Moore  .        .  J.  T.  Marsh,  Warrington 

Marlow,  Thomas,  6,  Frederick  Place;  and 

Walsall John  Foster,  Walsall 

Miller,  Will\am,  23,  Wilton  Place,  Belgrave 

Square ;  and  Beeles  .  R.  Bolom,  and  S.  W.  Rix,  Bedcs 

MeggisoD,  Robert  Graham,  Newcastle-upon- 

Tyne;  and  York J.  Rostdl,  York 

Micklera,   Thomas,    39,    Holford    Square ;     John  Weedon,  Reading 

Maidenhead ;  8,  Lloyd  Square  .       Henry  Darrill,  New  Windsor 

Morris,   Edward,    6,    Southampton    Street, 

Momington  Crescent;  Hereford;  Wel- 
lington Street,  Strand ;  Halywell  House ; 

Haverstock  Hill      ....        -  John  Qeare,  Hereford 
Myers,  John,  Manchester        ....  Already  admitted  in  the  Court  of  C  P.  it 

Lancaster 
Nicholl,  John  James,  16,  Ely  Place  .  Robert  Southee,  16,  Ely  Hace 

Neale,  WilKam  John,  24,  Liverpool  Street, 

Gray's  Inn  Road;   East  Retford;  and 

East  Street,  Queen's  Souare    .        ,        .  John  Mee,  East  Retfoid 
Norman,  Geoige  Lewis,  5,  Wigmore  Street ; 

Yeovil Messrs.  Newman  and  Lyon,  Yeovil 

Owen,  Owen,  Pwllheli Thomas  Ellis,  PwUheli 

Ottaway,  Phifip  Watson,  35,  Charter  House 

Sc^uare;  Staplehurst;  East  Place,  Ken- 

nington  Ruad;  and  Burton  Street   .        .  G.  J.  Ottaway,  StapMmrst 
Oxley,  John,  jun.,  12,  River  Street,  Myddle- 

ton  Square ;  Rotherham ;  Gerrard  Street, 

Islington John  Oaley,  RoAerham 

Pollard,  George  Octarius,  35,  Dorset  Street, 

Portman  Squaw Pow^,  Brodertp  and  Wilde,  9,  New  Sqva* 

Pemberthy,  Henry,  Devonport ;  12,  Harring- 
ton Street,  North  Hampstead  Road  .        .  Gcoige  Pricfiian,  Plymontk 
Nee,  Richard  Hope,  Jan.,  18,  St.  Thomas 

Street,  East;  TetteafaaU  .  .  J.  B.  Deaken,  and  Wm. DanI, WolverhiiDiMi 

Presoott,  George  William,  Stourbridge    •        .  Rowland  Price,  Stonrbridga 
Pretty,  Henry  Granffer,  28,  Albert  Street, 

Momington  Road ;  and  Tettenhall  .        .  A.  H.  Browne,  Wolverinimiton 
Parr,  William,  17,  Portugal  Street,  Lincoln's 

_  ,  ^^^  ^^ R-  W.  Parr,  Poole 

Pickop,  WilBara,  39,  Argyfc    Street,    New     Henry  Hargreaves,  Bladdram 

Road ;  and  filackbmi    .  .      C.  R.  Craddock,  Gray's  Ina 
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Pratt,  John  Fowtcr,  7,  Arthur  Street,  Gray's 

Inn  Road ;  and  Berwick-npon-lVeed      .  Robert  Weddell,  Berwick-upon-Tv^eed 
ed  S  '^  ' 


m 


Williain  Everett,  Andover 


Thomas  C.  Roche,  Daventiy 

John  Slater,  Hawtcahead 
jnKMtiftB  Dameby,  w^oreeater 


atifoff  Adon,  KlcliBUM&a,  jToricshire 


Poore,  Philip  Henry,  29,  Alfred  Street,  Bed- 
ford Square ;  and  Andorer 
Picard,  Alfred  Christopher,  41,  Newington 

Green W.  Phelps,  Red  Lion  Square 

Reynolds,  William  Collett,  Great  Yarmouth; 

12,  New  Milman  Street   ....  Charles  John  Palmer,  Greaft  Yarmouth 
Rouse,  James,  4,  South  Square,  Gray's  Inn    •  Charles  Ranken,  South  Square 
Robinson,  Thomas,  4,  Albany  Road,  Bams- 

bury  Park  .        .  «        .  Thomas  Mitton,  Southampton  Buildings 

Rogers,  Walker  Goddard,  12,  Bayham  Street 

South,  Camden  Town ;  and  Southampton  Charles  Long,  Southampton 
Roche,  Charles  Bennett,  38,  Gloucester  Street, 

Queen's  Square ;  and  Darentry 
Raven,  John.  43,  Manchester  Street,  Gray's 

Inn  Rosid ;  and  Hawkeshead  . 
Rowlands,  Edward  Richard,  Worcester  . 
Robinson,  William,  17,  Parkenham    Street, 

Charter  House  Square ;  and  Richmond, 

Yorkshire     .  .       ^ 
Symms,  John  Lockhart,  20,  Hermes  Street, 

Pentonville ;  9,  Cottage  Grove,  Walwordi  Charles  Davison  Scott,  FnmiTid*s  Inn 
Spicer,    Ralph    North,   17,    Great  Ormond     Rdph  Spicer,  Great  Marlow 

Street G.  Waller,  jun.,  24,  Fmsbury  Circus 

Smith,  William  Ackers,  Lower  Road,  Deptfbrd  George  Hildjrard,  FurmvaTs  Inn 
Stoker,  John  George,  Newcastle-upon-Tyne ; 

Albany  Street John  Clayton,  Newcastle-upon-iyne 

Sladen,  Douglas  Brooke,  22,  Doughty  Street     William  T.  Neve,  Cranhrook 

Mecklenbnrgh  Square ;  and  Cranbrook   .       I.  France,  24,  Bedford  Row 
Smith,  Albert,  14,  Royal  Hill,  Greenwich; 

Stoke  Damerel ;  Upper  Stamford  Street ; 

Blackheath;  and  St  Thomas  Street,  East  John  SflHth»  Devonporft  o  - 
Symes,  Charles  Pitman^  Coombe  near  ISier- 

bome,  Dorsetshire ;  Liverpool . 
Stock«Rdl,AQgntUM  Ambrose,  29,  Manefaes- 

fter  Terrace,  IslingtoB;  and  Solley  Ter- 
race, Pentonville      .... 
Stretton,  George,  2,  Great  Russdl  Street.  Co- 

wit  Garden    •        •        •        «        * 
SmaBwood,  John,  37,  Lower  Paris  Street,  Is- 
lington     WUiain  i^purrier,  Bimingham 

SbckeH,    Thonna    Stevens,  Pebwmth;    11» 

Gower  Place ;  Pershore    . 
Scoonea,  Fvaacie,  Tonbridge;   14»  Feadur- 


Memrs.  Staduun  nnd  Horner^  Liverpool 

G.  Selby,  Lincoln's  Im  Fields 

E.  Mackeson^  liiicohi's  Iso  FieUb 
George  Freeth,  Nottk^hitti 
.    George  Rawson.  NotttnghMi 


stone  Buildings 

Seymour,  Hugh  Odlan^  Lugh  Street,  Burtoa 
OxaeeU;  Bath        .        .        .        •        . 

Smith,  William  Frederick,  Hemel  Hempstead  . 
Score,  Charles  Call,  43,  Carey  Street 


Edwin  Ball*  Peishare 

Messrs.  Scooines  wad  Alleyne,  Tollbridge 


fl,  John  Fish,  3,  MomiiMttoii  Phee, 

HampsteadRoad;  Patmos,  Todmorden; 

aad  Accringtoa       «        ,        .        • 
Selby,   John   Galdi,    S9,   Tavistock   Fbce, 

and  Sheemess  .... 

Sansom,  Samuel,  66,  J«dd  Street,  New  Road; 

Powis  Place ;    Graai  Ormond  Street 
Trollope,  William  Mann,  37,  Chester  Square, 

PimUco   ....«• 
Tliomle&,  Oeoi^,  Hrsnlbrd    .        •        • 
Tippetts,  J.  Bemnum,  jun.,  6«  Pancras  Lane 
Thomas,  William  Jpsemi,  4,  Canonbury  Park, 

isBngton ;  Hay;  Brecon ;  and  Hereford 


John  Physic,  Bath 
WiiUam  Smi^  Hemel  Hempstead 
dttrles  Score,  Sheiiiome 
Thomas  Turner,  Bath    . 


Jmus  Btansfield,  Bmol,  ssar  TodaMrden 
Knowles  King,  Maidstone 
Robert  Edmeades,  SboBomm 

James  Burton,  Powis  Place 

Messrs.  Rogen,  MandiMtar  BoBdingB 
WilHaa  Welk,  BiBd£»rd 
J.  P.  Tippets,  Pancras  Lane 


Alfred  Kendall,  Hsy 


Turner,    John   Barnabas,    31,   Haymaticet;    Thomas  Moseley,  13,  Bedford  Street,  Covent 

Kensington ;  Garden  Terrace,  Hyde  Park  Garden 

UnderhiU,  Henrjr,  9,  Montaffue  Place ;  River 

Terrace,  Ishngtoa;  WMveriuanpton        •  Edward  Bennett,  Wolverhamptvn 


M9  Aitomeys  to  be  AdmitM. 

Upward,  Walter,  12,  Hamilton  Place,  New     Samuel  White  Sweet,  Basingball  Street 

Road G.  F.  P.  Sutton,  Basinghall  Street 

Worthinf(ton,  Thomas,  60,  Carey  Street;  6, 

Myddleton  Square  ,        .        .        .        ,  Edward  TroUope,  60,  Carev  Street 
Walker,  William,  16,  Ranelagh  Grove,  Pimlico  William  BartholomeWy  3,  Gray's  Inn  Place 

Richard  Henry  Witty,  Essex  Street 
Edward  Strick,  159,  Fenchnrbh  Street 
WaUingford,  Edward  Alfred,  St.  Ires      •        •  George  Game  Day,  St.  Ives 
Waring,  Thomas,  123>  Chancery  Lane    .        .  John  Francis  Bellwood  Fay,  Rutlon 

Edward  H,  Edwards,  11,  New  Palace  Yard 
Thomas  Kirk,  10,  Symond's  Inn 
Watts,  G.  Augustas  Everitt,  St.  Leonard, 

Devonshire •  Charles  Hsnry  Tumsi^  £xet«r 


Wilson,  Robert  ion.,  103,  Lower  Thames  St.$ 

and  Berwick-upon-Tweed 
Winfred,  William,  6,  Elysium  Row,  Fulham ; 


and  Berwick-upon-Tweed  .        .  J.  C.  Weddell,  Berwick-upon-Tweed 

ifred,  William,  6,  Elysium  Row,  Fulham ; 

and  Hart  Street,  Bloomsbury  .        .        ,  Charles  Addis,  Great  Queen  St,  Westmintter 
White,  John^un.,  9*  Grosvenor  Place^  Cam«     J.  White,  sen..  Barge  Yard  Chamber,  Buck* 

berweU  Road  •        ,        •        •        .  Imbury 

Woolcott,  John,  20,  Frederick  Street,  Gray's 

Inn;   Wimbome  Minster;   Dnunmond 

Street  Road ;  and  Calthorpe  Place  •        •  Henry  Rowden,  Wimbome  Minster 
Whiteman,  Alfred,  Eastbourne        »        •        •  R.  Terrewest,  Eastbourne 
Wittev,  Henry,  24,  Tiini^  Square;  and  Cok 

Chester    ••••«,.  Samuel  Wittey,  Cokhester 
Wilson,  ^chard,  Leeds  •        •  ,  John  S|iackleton,  Leed9 

Wallis,  George  Oakes,  13,  King  Street,  Port- 
man  Square ;  Derby       •       .        .       ,  William  Eaton  Mousleyi  Derby 
West,  Frederick,  20,  Jomi  Street,  Pentonville; 

Edwin  Place^  Peddiam;  Highgate   .        .  Thomas  Lot^  Bow  La^e,  Cheapaide. 

Notice  qf  AdmUsion  m  Michaelmas  Term,  1847,  pursuant  to  Jt$dge^  Qrders, 

Alcock,  Joseph  Locker,  89>  Hatton  Garden    .  Thomas  Bisgood,  Carey  Street  -* 

William  Carr  Foster,  28,  Joha  Stmt 
Abrahams,  Michaiel,  19  a,  Cambridge  Ter- 
race, Hyde  Park      .        •        •        ,        •  Samuel  Abrahams,  4,  Lincoln's  Inn  Fields 
Byam,  Joseph  Davies,  Bristol         .        .        ,  Joseph  Baker  Orindon,  Bristol 
Bromet,  John  Addinell,  16,  Lower  Calthorpe 

Street ;  and  Taidcaster     ,        •        .        •  Riehaitl  BaiHie,  Tadoster 

Clay,  Charles,  jun.,  Knighton  .  .  Richard  Green  and  Thomas  Peters,  Kai|^ 

Falconar,  J.  B.  Jun.,  Newcastle-upon-Tyne     •  John  Fenwick,  Newcastle-upatKiyae 

Headley,    Tanfield   George,  35,  Gloucester  • 

Place,  Portman  Square    .        •        .        .  Robert  William  Peake,  It,  New  Palace  Yard 
Johnson,  James  Henry,  9,  Ampton  Street, 

Gray's  Inn  Road William  Ghrimes  Kell,  43,  Bedford  iUyw 

Jones,  John    Parry,   formerly  called    John 

Jones,  Ruthin,  Denbigh,  and  32,  Alfred  James  Vanghan  Home,  Denbigli 

Streei  Bedford  Square  ' .        .        .        •  •    James  Proctor,  New  Square,  Linoobi's  Ion 
Indermaur,  John,  21,  Friedenstein  Terrace, 

Momington  Road;  Quickset  Row,  St. 

Pkmcras  •        .        .     '  •        .        .        ,  Edmund  Sharp,  2,  Devonshire  Terrsce 

King,  Samuel  Leyson  Wickeas,  22,  Wilming-  Samuel  King,  Wilmington  Square ;  F^anifUi 

ton  Square Inn 

Lough,  John  jun.,  12,  Featherstone  Buildings;  John  Samuel  Warren,  Lamport  Eastown 

and  Langport  Eastown    ....       John  S.  Gregory,  Bedfonl  Row 

Roy,  William  Gascoyne,  37,  Great  George  . 

Street,  Westminster         ....  Richard  Roy,  32,  Lothbury 

Shaw,  Henry,  Billericay  ....  George  Shaw,  Billericay 

Toynbee,  Robert,  New  Sleaford ;  13,  Warwick 

Court;  26,  Albert  Street,  Regent's  Park  .  William  Foster,  New  Sleaford 

Yates,  Alfred,  7,  Liverpool  Street,  Broad  St.   .  Saul  Yates,  Bury  Street,  St,  MarV  Axe. 

Edward  I.  Sydney,  liverpool  Street.   . 

The  following  Notice  was  put  under  the  Door  on  the  Evening  of  the  ISth  or  Morning  rf  ^ 

I9th  instant, 
Taylor,  John,  jun.,  9,  Pakenham  Street,  Gray's 

Inn  Road ;  Green  Terrace,  Clerkenwell ; 

Isle  of  Ely      .       .        ,        .        .        .  Thomas  AylifT,  Holbeach. 
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ANALYHCAL  DIGEST  OF  CASES, 

REPORTED  IN  ALL  THE  COURTS. 

eouct  of  ileMefo. 
BANKRUPTCY. 

ACT  OP  BANKRUPTCY. 

Sec  LimaHc:  Reputed  Oumerskip,  2. 

APFIDAVIT  QF  DEBT. 

Ihken  off  file,  -^  Affidavit  of  debt  filed  under 
1  &  2  Vict  c.  110,  8.  8,  ordered  to  be  taken  oflF 
the  file  with  the  creditor's  assent.  Anon,  1  De 
Gez,  334. 

And  see  Uemtnal  of  Hat, 

AMENDING   FIAT. 

Deaik  of  one  bankrupt  before  adiudicatum.'^ 
yfhere  one  of  the  bankrupts  died  before  the  ad* 
judication  under  a  joint  fiat,  the  fiat  was  ordered 
to  be  amended  by  omittinff  his  name.  Exparts 
Hflft  1  De  Gex,  332. 

ANNUITY. 

Set-off. —  Fafoa/ton.  — Assignees  who  had 
brought  an  action  against  an  annuity  creditor 
of  the  bankrupt  on  a  cross-demand  were,  on 
the  p^ition  of  the  creditor,  submitting  to  the 
jurisdiction  of  the  court,  restrained  mm  pro- 
ceeding in  the  action.  ExparteLaw,\T>^Qex, 
378. 

SeaMe,  that  the  commissioner  has  no  juris- 
diction to  value  theannuity  for  the  purpose  of 
ite  value  bemg  set  ofiT  in  an  action.  Estparte 
Law,  1  De  Gex,  378. 

ANNULLING  FIAT. 

1.  Costs. — A  fiat  was  issued  at  the  bank- 
rupt's instance,  and  on  a  petition  by  a  creditor, 
assented  to  by  the  bankrupt  and  the  assignees, 
the  same  was  annulled,  with  costs  to  be  paid 
out  of  the  estate,  the  petitioner  undertaking  to 
issue  a  new  fiat  immediately.  Eaparte  Lowtell, 
in  re  Dutchman,  33  L.  O.  527. 

2.  The  debtor,  on  being  served  with  the  sum- 
mons, called  ou  the  creditor's  solicitor  and  saw 
his  clerk,  at  whose  instance  the  debtor  signed 
a  memorandum  promising  to  pay  at  a  certain 
time,  or  that  if  he  did  not,  the  creditor  might 
proceed  on  tiie  summons.  The  debtor  was  at- 
tended by  no  solicitor  on  his  behalf,  and  was 
not  aware  of  the  irregularity  in  the  proceedings. 
Held,  that  neither  the  signature  of  the  memo- 
randum nor  his  faijlure  to  attend  the  summons 
prevented  his  impeaching  the  regularity  of  the 
proceedings,  but  that  the  fiat  ought  to  be  an- 
nulled mth  costs.  Exparte  Qreenstoek,  I  De 
Gez,  230. 

3.  Surrender. — Petition  of  bankrupt  to  annul 
the  fiat  heard,  although  he  had  not  surrendered, 
the  time  for  his  surrender  having  expired  be- 
tween the  presentation  of  the  petition  and  the 
hearing.    Exparte  Hodson,  1  De  Gex,  374. 

And  see  Qgice  Fees,  2. 

asbignbb's  accounts. 
1.  Q^Scioi  assignees  duiy  in  caUmg  for  old 
oceonntf.— Trustees  under  an  assignment  for 


benefit  of  creditors  employ  an  agent  to  proceed 
to  America  to  recover  part  of  the  assigned  pro- 
perty. Afterwards  the  debtors  become  bank^ 
rupt,  and  three  of  the  trustees  are  appointed 
assignees.  Held,  that,  under  the  circumstances 
of  the  case,  the  assignees  ought  to  be  allowed 
in  their  accounts  the  expense  of  employing  the 
agent. 

For  the  purpose  of  bringing  expenses  within 
the  description  of  just  allowances,  it  is  not  ne* 
cessary  to  show  that  they  have  actuallv  bene- 
fited the  estate,  if  there  was  a  fair  proDabUitf 
of  their  so  doing.  Where  there  had  been  no 
audit  of  the  assignee's  accounts,  and  large 
sums  had  been  received  by  them,  it  was  held*, 
that  the  ofiicial  asnffnee  acted  properly  in  call- 
ing  for  an  audit,  idthough  25  years  had  elapsed 
since  any  step  had  been  taken,  and  no  creditor 
made  any  complaint;  but  the  court  being  of 
opinion  that  tne  official  assignee  might  with 
litde  difficnltv  and  at  a  small  expense  have  sa^ 
tisfied  himself  that  the  circumstances  did  not 
render  it  incumbent  on  him  to  continue  to  pro* 
secute  a  claim  agidnst  the  creditor's  assignee, 
he  was  not  held  entitied  to  his  full  costs  as 
against  the  latter,  there  being  no  estate.  Ex* 
iSarte  Shaw,  I  De  Gex,  242. 

Case  cited  in  the  judgment:  Exparte  Christy,  9 
M.  &  A.  90. 

2.  Assignees  accounts. — ^Where  the  solicitor 
to  the  fiat  received  and  paid  all  monies  on  ac- 
count of  the  estate,  and  at  the  audit  the  ac- 
counts wfte  verified  bv  his  affidavit  as  to  their 
accuracy,  and  the  affidai^t  of  the  assignees  that 
they  had  neitiier  received  nor  naid  anytiiing; 
except  what  had  been  so  receivea  and  paid  by 
the  solicitor ;  but  there  was  nothing  to  show 
that  ^ther  of  the  assignees  had,  either  as  to  in- 
formation or  belief,  verified  the  accuracv  of  the 
accounts.  Held,  that  the  accounts  ougnt  to  be 
opened  ami  retaken,  although  three  years  had 
passed  since  the  audit.  Exparte  Rees  and  an* 
other,  1  De  Gex,  205. 

Case  cited  in  the  judgment:  Exparte  Woolston, 
3  M.  D.  &  D.  702. 

BANKRUPT'S  BXPBNSB8. 

Changing  venue  of  fiat. — Bankrupt  allowed 
his  expenses  arising  from  changing  the  venue 
of  the  fiat  after  adjudication.  Exparte  Cheese* 
borough  and  another,  1  De  Gex,  333. 

bankrupt's  fiat. 

After  he  has  ceased  trading,, — Creditor's  pe* 
tition  to  anntd. — Semble,  a  man  who  has  ceased 
to  trade  cannot  sue  out  a  fiat  against  himself, 
unless  he  owes  a  debt  contracted  during  the 
trading  which  would  support  a  creditor's  fiat. 
A  creditor  who  has  successfully  opposed  an 
application  by  an  insolvent  for  relief  under  6  & 
6  Vict.  c.  116,  on  the  ground  that  he  is  a 
trader,  cannot  afterwards  petition  to  annul  a  fiat 
sued  out  by  the  insolvent  himself  for  want  of 
trading.    Exparte  Mitchell,  1  De  Gex,  267. 

See  Priority  of  Costs, 

BUYING  IN. 

Without  order.--When  an  assignee  bought 
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JlMillfiic0iDi^qfCaie$:  Comi<fRemm. 


in  without  an  order,  he  was  ordered  to  make 
good  the  I -Me  occasioned  hj  a  re-sale.  EwpmrU 
<hmer,  1  De  Gex,  349. 

CHANGING  VENUB. 

See  Bankr%p^9  etpeiues, 

COMMITMENT. 

1.  CemUmpt, — IrrepmUw  order.  —  Akhosgh 
ju  Older  of  commitmeat  should  contaiQ  an  cz- 
pnaa  adju<ticatioB  that  a  contempt  has  heeo 
committed,  the  vani  of  aa  express  adjudtcauoB 
is  not  suffident  ground  for  dischargiag  the 
«rder.  EaeparU  Vwa  Samdmu  :  Eap^wte  TWmer 
mul  amotker,  I  De  Gex,  303. 

Cases  cited  i«  tlis  jadgneM :  In  re  tlie  St. 
Jsaas'  Evening  Post,  f  Atk.  469 ;  Morgna  r, 
Jones,  1745,  Lord  Hsrdv.;  Totber^v.  Prea* 
ton,  26  Mch.  ir48  ;  Priemly  r«  LimbK  5  Vcs. 
4t0  ;  In  rs  Qatek,  90  Dec  1606  ;  LechaieK 
Charkoo's 


2.  An  order  of  comm it i nenl  nray  direct  rae 
party  committed  to  pay  the  costs  of  the  party 
coraplaininf^,  hut  not  his  costs,  charges,  and 
expenses.  Bxparie  Van  S&ndau;  Esparte 
Twrtier  and  talker,  1  De  Gex,  303. 

Cases  cited  in  the  judfi^ment:  Bullen  r.  Ovey> 
16  Ves.  141 ;  Leooard  v.  Attvr«U,  IT  Ves- 
385. 

3,  irrtguUar  Wkrrani. —  Dtmagei. — When 
the  party  comp^aing  obtained  a  warrant  for 
the  apprehension  of  the  paity  ordered  to  be 
oonnnitted,  and  delivered  it  to  the  officer  by 
whom  it  was  executed,  and  aAcrvrards  the 
party  conmiftted  was  discharged  on  his  own 
application,  and  Tarions  orders  were  made 
founded  on  the  commitment,  and  it  afterwards 
appeared  that  the  warrant  was  h^  an  oversight 
not  sealed :  Held,  that  the  commitment  was  in^ 
¥alid~that  the  consequent  order  ought  to  be 
discharged,  and  that  the  party  committed  was 
'entitled  to  recover  damages  from  the  party  ob- 
taining the  process.  Eteparte  Vcm  Sandw; 
JBtBpmtt  Tkmer  end  muOher,  I  De  Gex,  303. 


COW-KEEPER. 


See  Trading, 


COSTS. 


Set-ojr.—Lien.—QiMBre,  whether  it  can  he 
made  part  of  the  ocder  that  the  creditor  should 
set  off  his  debt  against  the  costs ;  and  whether 
an]^  consideration  of  the  lien  of  the  debtor's 
solicitor  would  prevent  such  aa  order  being 
made.    Exparte  Greenstock^  I  De  Gex,  230. 

And  see  An$iuUiag  FUU,  1 ;  Commitwuni,  2 ; 
hMokents  QficUU Jssigmee,2 ;  Prot^^t^  Sur- 
r^mder,2. 

CKIEOITOR. 

Refunc^  amount  received  on  security. — 
Where  all  parties  acted  under  an  impression 
&at  a  secuiity  was  for  the  whole  amount  of  a 
debt,  and  21  ysars  had  elapsed  sinee  the  secu- 
rity was  given,  but  no  evidence  could  he  pro- 
duced of  any  contract  except  one  for  security 
to  a  limited  amoaat,  which  was  exceeded  by 
the  amount  received  by  the  cvaditor  i^oa  his 


security :  Held,  that  the  creditor  ought  no*  to 
be  called  upon  to  refund.  E^^arte  Eoiktt,l 
De  Gex,  212- 

COVENANT  AS  TO  BUILDING. 

In  a  contract  for  a  purchase  of  land,  there  ig 
a  stipulation  that  the  conveyance  shall  be  made 
subject  to  certain  condkions  and  restrictions  as 
to  building  upon  the  land,  and  to  a  cofBOint 
for  their  observance,  and  proper  proviaoiu  for 
securing  the  4n»  performance  thereof:  Hdd, 
that  tins  oootcact  entitled  the  vendor  tofcarea 
powcr«f  entqr  inserted  in  tlie  oonveysaee in 
€we  of  a  breach  of  the  envenant,  but  not  t 
have  a  term  of  years,  or  a  rent-charge  fanitod 
to  a  trustee.  Form  of  the  pownr  of  entry  vhidi 
the  vendor  is  entitled  to  have  :  Quare,  whetkr 
such  covenants  as  the  above  run  with  the  koi 

SmrteRdphmdmufiker:  Sxpmrtt  fhiimgs 
ifihers,!  DeGex,^19. 

DEATH   OF  BAKKBUPT. 

See  Amending  Flat. 

DIVIBBNB. 

1.  5l«y  ^,  to  Mbii/preqf.— Divide  slqrcd 
to  five  opportunity  of  proving  to  crediton  «h6 
had  dt^yed  provang  for  XI  yean,  no  diridesi 
having  been  dedar^  for  upwards  of  il  ycsB 
alter  the  fiat  iasued.  EtpmrU  Stmim  mi 
oUer$,  1  De  Gex,  341. 

2.  Genera/  right  to  come  in  when  dinimd 
staged.— Opemag  dividend  «t  instanoeefone 
creditor  kits  in  others  to  prove.   .Ei^mUBem' 

r,  1  De  Gex,  343. 

BVIDBNCB. 

Reading  eggswnqrioit.— Rxawiinations  before 
the  commissioner  cannot  be  read  aa  evideoce 
on  a  petition.  Eiparte  Beei  and  oaatkr,  1  De 
Gex,  105. 

BXAMfNATlON. 

Where  no  creditor's  ass^nee  has  heea 
chosen,  the  bankrupt  cannot  be  aDowedtoDas 
his  last  examination  as  of  course.  In  re  W^ 
33  L.  O.  603. 

And  see  Evidence. 

nrsoLVCXT. 
H^ere  no  osaefs.— SemNe,  Hut  anioaohedt 
netitaoner,  or  a  bankrupt  on  his  own  peiitioi^ 
httving  no  property  to  be  distrihuied  amoi^ 
creditors,  is  not  wxllhin  the  scope  and  mesmBg 
of  the  statute  7&6  Vict  c.  9S.—In  re  Oiikam: 
jfia  re  Meg.  Bramghan,  33  L.  O.  370. 

JOINT  B8TATB. 

SeeiVoQ^,  1. 

JOINT-STOCK  COMPANY. 

See  Order  in  Chemcerg^ 

rOBIBDICTUill. 

QntBre,  Whether  the  commissiaBer  hn  j|^ 
risdiction  to  open  aocoonts  audited  and  patfn 
by  commissioners  under  the  nid  jntisMloB. 
Exparte  Rees  and  another^  1  De  Gex,  105. 


Jaalyiic^ DS^eft <jf  Cnete  CmriqfRemm. 
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LCHATIC 

Act  of  bankruptcy,— Semihle,  That  a  lunatic 
cannot  commit  an  act  of  bankruptcy  hj  omitting 
to  pay  or  girc  Becurity.  Exparte  Stamp  :  Ex- 
parte  Jones,  1  De  Gex,  345. 

MISDSBCUPTION    OF     BANKRUPT'S     BBSI- 
J>BN€S.. 

A  baalErttpC'fl  jumX  place  of  bonaeas  Cdt  two 
Tean  before  tie  bankruptcy  had  been  at 
HovnakMF,  but  he  had  taken  for  Wia  fanily  a 
house  at  Dordham  Down,  near  Bristol,  whore 
ht  had  resided  for  some  nooths  prevmsto  kis 
bankruptcy  and  contracted  debts.  A  Bristol 
fiaty  describing  him  as  of  DordlMim  Down,  and 
mnmg  him  Ciaike»  instead  of  Qark,  was 
tansferred  to  tiie  LoMlon  Court,  to  which  a 
fiat  with  a  comet  descriptuKi  had  been  issued, 
and  ibe  pioofs  were  oidered  to  be  tansferred, 
the  Bristol  iiat  being  impoiuided.  StLparU 
BmUd^,  I  De  Gez,  256. 

OFFICE    FSB8. 

1.  SoUcitor^s  J}»a.— Bill  of  solicitor  of  bank- 
rupt suing  out  a  fiat  against  himself,  under 
which  no  assignees  were  chosen,  ordered  to  be 
paid  out  of  the  fond  in  the  bands  of  the  Ac- 
couhtant-General  without  making  any  reserve 
for  the  office  fees  of  lOL  and  20f.  The  Ac- 
conntant-Genersl  ought  not  to  be  senred  with 
the  petition  of  payment.  Esparte  Jerwood,  1 
De  Gex,  373. 

2.  De/tdency  of  assets. — On  a  petition  to 
annui  a  fiat  with  consent  of  creditors^  the  com- 
missioner declined  to  certify  the  consent  with- 
out payment  of  the  office  fees  of  10/.  and  20/. 

Assignees  had  been  chosen,  but  it  was  stated 
tiiat  there  were  not  and  were  not  likely  to  be 
any  assets.  The  court  requested  the  commis- 
sioner to  certify  hie  opinion  whether  there  were 
any  available  assets.  Exparte  Dams,  1  De 
Gca,267. 

3.  AmnmUms^fimt^Vfhme  a  baakrvpt  soed 
o«t  a  fiat  against  hnmsdf,  aad  only  one  creditor 
prored,  and  assignees  were  chosen,  but  there 
w«re  no  assets,  and  the  office  fees  of  lO/.  and 
M/.  had  not  been  paid,  the  oonrt  refesed  to 
dispense  with  the  usual  ceitifieate  of  the  com- 

r,  on  an  apptteatioa  to  annul  with  the 
Bt  of  the  oredikor.      Exparte  Niekolis, 
1  De  Ges,  331. 

4.  Soiieitor^s  Coslt.-> Under  the  bankrupt's 
own  fiat,  there  being  no  probabilitv  of  any 
choice  of  creditors'  assignees,  and  the  office 
fees  of  10/.  and  20/.  having  been  pud  to  the 
Accountaot-Genend:  He/c/,  that  they  might  be 
applied  in  payment  of  tiie  bill  of  costs  of  the 
bankrupt's  solicitor.  Esparte  Buchanan,  1  De 
Gez,  344. 

5.  RUmm  of — ^Where  a  bankrupt  sued  outa 
fiat  against  himself  which  was  annulled,  and 
no  creditors'  assignees  had  been  chosen,  the 
office  foes  of  20/.  and  10/.  paid  by  him  into  the 
Bank,  were  ordered  to  he  returned.  Eaparie 
BeynMs,  1  De  Gesc,  373. 

OFFICIAL  A88IONBC. 

1.  Default, — In  the  case  of  a  defaulting 
offidal  assignee,  the  cowt  mdeied  that  no  sum 


^oiald  be 


in  respect  of  VMuiies  due  to  him 
iptcy  uatil  he  had  made  good  all 
(kie  from  Ibbb  in  other  fasak* 
mpteiea.  Saparie  Grmkam  and  another,  1  De 
Ges,  3a8. 

2.  Appearing  sqmratety.  —  Costs, — Where^ 
upon  an  equitable  mortgagee's  petition,  the 
mortgagee  and  the  creditors'  assignees  ap- 
pearMl  by  the  same  solicitor,  the  court  ordered 
the  sal*'  to  be  conducted  as  the  commissioner 
should  think  fi^  having  n^ard  «o  this  circttn»- 
stanee ;  and  the  official  assignee  was  allowed 
bis  costs  of  appearing  separately.  Et^mrts 
Bnmu^,  1  De  Gez,  37&. 

OBDVR  IN   CHAKCBKY. 

Winding  up  joint-stock  company. — Form  of 
order  in  Chancery  under  the  act  7  &  8  Vict.  c. 
1 1 1,  s.  20,  for  winding  up  theaf^rs  of  a  bank- 
rupt joint-stock  company.  In  re  Forth  Marine 
Insurance  Company,  i  De  Gez,  335. 

PARTVSSSHIP. 

See  nepnied  Ownerwip,  4. 

PETITION   TO   LORD   CHANCELLOR. 

On  a  petition  to  the  Court  of  Review  for  an 
Injunction  to  restrahi  an  action  in  which  the 
plaintiff  has  demurred  to  the  plea,  the  court 
makes  a  qualified  order  restricting  the  plaintiff 
as  to  the  grounds  of  the  demurrer.  On  appeal, 
this  order  is  dtschaiged,  and  the  responaents 
present  a  petition  to  the  Lord  Chancellor  for 
an  unqualified  imanction.  Held  to  be  an 
original  petition,  which  ought  not  to  be  pre- 
sented to  the  Lord  Chancellor,  and  dismissed 
with  costs.  Esoparte  Van  Sandau;  Exparte 
XWner  and  another,  1  De  Gez,  303. 

PBTITIONINO   CRBDITOR'S   DBBT« 

An  affidavit  of  debt  fiied  as  the  foundation  of 
an  affidavit  of  bankruptcy,  stated  the  demand 
to  be  for  goods  sold  and  delivered,  but  by  the 
particulars  of  demand  the  greater  portion  of  the 
debt  was  stated  merely  as  due  on  bills  of  ex* 
change,  which,  however,  it  afterwards  turned 
out  were  given  in  respect  pf  goods  sold  and  de- 
livered. Heid,  thatthe  proceeding  was  irregu- 
lar, and  an  insufficient  foundation  for  an  a<A  of 
bankruptcy.  Qreensiock,  exparte,  i  DeGea:, 
231. 

PRIORITY  OF  aOLTCrrOR's   OOBT8. 

Bankrupt  suing  out  fiat  against  himself — 
Where  a  oankrupt  sued  out  a  fiat  against  him- 
self, and  creditors'  assignees  were  chosen,  his 
solicitor  was  ordered  to  be  paid  the  amount  of 
his  bill  of  costs  up  to  the  choice  out  of  the  first 
monies  received  by  the  assignees.  Exparie 
Parsons,  1  De  Gez,  342. 

PROOF. 

1.  Joint  ttta/tt. — Where  a  partner  gives  a 
separate  security  for  a  jomt  debt  and  becomes 
baokmpt,  the  other  partners  remaining  soiven^ 
the  creditors  may  have,  under  the  separate  fiit, 
the  usaat  order  for  safe,  but  can  only  have 
liherty  to  prove  for  the  dcficieoey  aganst  tlie 
joHit  eiMte.  BxpsBti^  LeioeefiersM  re  BansMsy 
C9tnpmy»  1  Die  Gea,  19S. 
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2.  Costs, — A  judgment  creditor  has  a  right 
tD  prove  for  the  costs  of  an  acdon  in  which  he 
obtained  judgment  before  the  bankruptcy, 
where  the  debt  itself  has  been  paid  after  the 
bankruptcy  by  another  party  liable  to  it.  Ex* 
parte  Cocks,  re  Barwise,  34  L.  O.  37. 

3.  Legality  of  transfer  of  shares.  —  Pro- 
visionally registered  railway  company. — A  pur- 
chase by  brokers,  in  pursuance  of  the  order  of 
a  customer,  of  shares  in  a  projected  railway 
company,  provisionally  registered,  held  not 
illeg^,  but  a  sufficient  ffround  for  the  admis- 
sion of  a  jproof  tendered  by  the  brokers  for  the 
loss  occasioned  by  the  non-completion  of  the 
purchase  by  the  customer.  Exparte  Barton 
and  another,  I  De  Gez,  316. 

And  see  Dtddend,  1,  2. 

RBMOVAL  OP  FIAT. 

Afidavit^^TYit  affidavit  for  removal  of  a  fiat 
from  one  commissioner  to  another  ouffht  to 
state  that  such  removal  will  be  for  the  benefit 
of  the  creditors  generally.  Be  Pyne,  34  L.  O 
64. 

RKPUTBD   OWNBRSHIP. 

1.  Shares  in  water  company, -~'\  procedendo 
ordered  to  issue  where  a  commission  had  been 
superseded  three  years  previously  by  consent 
of  the  creditors,  on  tlie  ground  that  me  bank- 
rui)t  had  not  disclosed  the  fact  of  his  being 
entitled  to  shares  in  a  waterworks  company, 
his  defence  being  that  the  shares  were  subject 
to  a  mortgage  for  more  than  their  value,  out 
which  turned  out  to  be  invalid  for  want  of 
notice  to  the  company. 

Shares  in  such  a  company  held  subject  to 
the  law  of  reputed  ownership,  the  company's 
act  of  parliament  declaring  them  to  be  personal 
property.    Exparte  Lawrence,  1  De  G«z,  269. 

2.  Acts  of  bankruptcy, — By  a  composition 
deed  between  A,  and  B,  and  schedulea  credi- 
tors of  A,,  after  reciting  that  it  had  been  agreed 
that  A,  should  pay  the  creditors  10«.  in  the 
pound,  and  after  reciting  that  B,  had  agreed  to 
join  in  the  deed  for  the  purpose  of  better  se- 
curing jMiyment  of  the  composition,  on  having 
such  assignment  made  to  him  as  was  therein- 
after contained,  it  was  witnessed,—!.  Thatil. 
and  B,  covenanted  to  pay  the  creditors  the 
composition;  2.  That  in  consideration  of  this 
covenant.  A*  assigned  all  his  stock  in  trade, 
machinerv,  and  eflfects  to  B,  to  hold  as  B,*s 
own  gooQs  and  chattels ;  3.  That  the  creditors 
covenanted  on  receiving  the  composition  to  re- 
lease A,  Contemporaneously  with  this  deed 
the  leasehold  trade  premises  were  assigned  by 
A,  to  B,  with  the  privity  of  the  creditors. 

At  the  time  of  the  execution  of  the  deed  all 
the  assigned  property  was  in  the  possession  of 
certain  mortgagees  of  the  leasehold  premises 
and  machinerv,  who  afterwards  gave  up  posses- 
sion to  B,  on  nis  guaranteeing  pavment  of  the 
mortgage  money.  Immediately  after  the  exe- 
cution of  the  deed,  B,  gave  the  creditors  his 
]>romissory  notes  for  the  amount  of  the  compo- 
sition. B.  remained  in  possession  till  he  oe- 
came  bankrupt,  and  after  his  bankruptcy  a  fiat 


was  sued  out  against  A.  bv  a  creditor  who  knev 
of  the  deed,  though  he  had  not  executed  it 
He  was  a  friend  of  A-,  and  indifferent  to  the 
payment  of  his  debt,  but  permitted  his  name 
to  oe  used  by  the  creditors  who  had  signed  the 
deed  for  the  purpose  of  saing  out  the  fiat. 
Held,  1.  That  the  composition  deed  was  an 
act  of  bankruptcy,  and  not  a  sale  forTaloe; 
2.  That  the  assigned  property  was  not  in  the 
reputed  ownership  of  B. ;  3.  That  the  dmun* 
stances  under  which  the  fiat  was  aoed  out 
against  A,  did  not  prevent  A*s  assigaees  fnm 
recovering  the  property.  In  re  MarMl  ssd 
others,  1  De  6ex,  273. 

3.  Notice  qf  Hen  to  holders  of  proftrty 
abroad, — ^London  sub-mortgagees  of  snipmenta 
at  Ceylon  and  Hong  Kong  send  thitheri  d&* 
rected  to  the  parties  in  possession,  notica  of 
their  security  hj  the  next  mail«  there  bdsg 
another  and  earher  mul  by  a  difiTerent  roote,)^ 
which  the  notices  might  possiblv  have  sooner 
reached  their  destination.  Before,  howerer, 
this  could  have  taken  place  by  either  mode  of 
transmission,  the  sub-mortgagors  became  bank- 
rupt: HeldfihsA  the  notice  vya  sufficient  to 
take  the  goods  out  of  their  reputed  ownership. 
Exparte  Kelsall  and  others,  1  De  Gex,  352. 

4.  Bights  of  proof'-Nomns^  partner^. 
—  A  wine  merchant  earring  on  business 
under  the  firm  of  J.  R,  &  Co.,  announced 
by  a  circular  that  he  had  taken  bis  nephew 
into  partnership.  The  business  wss  thence- 
forth carried  on  under  the  style  of  J.  R* 
sen.  &  Co.,  but  as  between  the  unde  and 
nephew,  the  latter  receiving  a  salary  only,  and 
dia  not  participate  in  the  capital,  pronta,  or 
losses  of  the  concern.  On  both  becoming  bank- 
rupt: Held,  that  a  creditor  who  supplied  goods 
to  the  firm,  might  prove  against  the  separate 
estate  of  the  uncle. 

5.  Part  of  the  stock  in  trade  consisted  o( 
wines  in  the  docks,  which  the  unde,  on  an- 
nouncing the  partnership,  directed  the  Dock 
Company  to  deliver  to  tne  order  of  the  nev 
firm :  Held,  that  these  wines  were,  in  the  n« 
pnted  ownership  of  the  two,  and  ought  to  be 
administered  as  joint  estate. 

6.  Other  property  consisted  of  wines  in  the 
hands  of  a  lien  creditor  of  the  uncle,  and  after 
the  announcement  of  the  partnership,  some  of 
the  wines  were  withdrawn  and  replaced  by 
others  in  the  name  of  the  new  firm :  HeW,  that 
the  possession  of  the  lien  creditor  did  not  pr^ 
vent  the  application  of  the  72nd  section,  Mt 
that  those  wines  would,  subject  to  the  lien,  be 
administered  as  joint  estate. 

7.  Where  a  large  number  of  creditors  had  t 
right  of  election  to  prove  against  the  joint  or 
separate  estate,  and  the  estates  were  not  lo  as- 
certained as  to  enable  the  creditors  to  ekct,  a 
temporary  order  was  made  that  no  larger  diTJ- 
dend  should  be  declared  of  the  one  thian  of  the 
other  estate.  Exparte  Arbottin  and  oMtktr; 
Exparte  Gonne  and  others,  1  De  Gex,  359- 

SECURITY. 

Qoods  at  sea.'^X  man  may  giva  a  vabd  »» 
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curity  on  merchandise  at  sea  belonginff  to  him» 
although  at  the  time  he  is  ignorant  ofthe  par- 
ticulars of  which  it  eonaiats.  Exparte  KmsaU 
and  others,  1  De  Gex,  352. 

8ST-0FP* 

See  AmmUy, 

«HABB0, 

See  Troqfof  Delft,  3 ;  BepfUed  Ownership,  1 . 

Purehasmg  sstate.-^Vn&sr  particular  circiim- 
atancea,  solicitor  to  the  fiaft  permitted  to  pur- 
chase part  of  the  bankrupt's  estate*  Experts 
WaUe,  I  De  Gtr,  265. 

See  Ogles  Fess  :  Friorittf^ 

8TATUTB   OP  FRAUDS. 

Cmnosrsiom  ^f  separate  imto  joint  demand  by 
parol. — A  paroli  figreement.is  sufficient  to  con- 
vert a  separate  into  a  joint  debt»  such  an  agree- 
ment not  being  ^  a  promise  to  answer  the  debt 
of  another  "  within  the  Sutute  of.  Frauds,  but 
the  contraction  of  a  new  debt  in  consid^ation 
of  the  fonner  being  extinguished.  J^xparte 
Lane,  I  De  Gex,  300. 

STOPf'AGX  IN  TRANSITU. 

Rescinding  contract, — A  vendor  of  cotton 
in  America,  by  Erection  of  the  purchasers  in 
England,  ships  the  cotton  on  board  a  reesel 
belonging  to  the  latter,  who  became  bankrupt 
before  its  arrival*  A  mortgagee  of  the  ship, 
wbo  happens  to  be  lan  agent  of  the  vendor,  takes 
possession  of  the  ship  under  his  mortoage, 
and  sells  the  cotton  under  a  supposed  rig^t  on 
the  part  oC  his  prhicxpal  to  stop  it  in  transitu, 
and  the  principal  sanctions  the  transaction  as 
between  himself  and  the  agent  by  accepting  a 
credit  in  account  for  the  proceeds  of  the  cotton. 
The  assignees  of  the  purchasers  then  bring  an 
action  against  the  mortgagee  for  this  seizure, 
and  he  pays  them,  under  a  compiomise,  the 
amount  for  which  the  cotton  sold« 

Held,  that  under  the  circumstances,  the  con* 
tract  was  not  rescinded  by  the  seisure  of  the 
cotton,  but  that  the  vendor  was  entitled  to  prove 
for  the  purchase  money.  Jfi  re  Humberston,  1 
DeGez,262. 

8URRSNDSB. 

1.  Petition. — A  bankrupt,  who  has  not  sur- 
rendered, may  yet  be  heard,  upon  a  petition 
for  annulling  the  fiat,  provided,  that  ne  was 
not  in  defaults  at  the  time  when  it  was  pre- 
sented. Exparte  Hodson,  in  re  Hodson,  33 
L.  O.  260. 

2.  Costs, — ^Where  the  bankrupt  left  England 
oil  aeconnt  of  his  embarrassments,  and  conse- 
quently did  not  hear  of  the  fiat  till  after  the 
time  for  surrendering  had  expired,  he  was  not 
allofwed  his  costs  on  petitioning  for  leave  to 
surrender.    Exports  Ferry,  1  De  Qex,  377* 

And  see  Annulling  Ftat,  3. 

SUaPXNPlNO  ADVSKTISXIIBNT. 

The  official  assignee  represents  the  creditors 
sufficiently  to  enable  the  court  to  suspend  the 
ddveittaement  by  consent  before  the  choice  of 


creditors'  assignees,  although  the  bankruptcy 
is  not  disputed,  Exparte  Potts,  1  De  Gez, 
326, 

TAXATION. 

The  retainer  bv  the  solicitor  under  such  dr« 
cumstances,  of  toe  amount  of  his  bill  of  costs 
as  taxed  by  the  commissioner,  and  the  allow- 
ance of  such  retainer  at  the  audit,  held  no  such 
payment  of  the  bill  as  to  preclude  taxation* 
Exparte  Bees  and  another,  I  De  Gex^  205. 

TENANT  IN  TAIL. 

Con/irmaiion  by  commissioner  qf  convej/anee 
in  fee. — Where  a  trader  sold  an  estate  and  con« 
veyed  it  as  tenant  in  fee  simple,  with  the  usual 
covenant  for  further  assurance,  and  became 
bankrupt,  and  it  was  afterwards  considered 
that  he  was  tenant  in  tall  only,  it  was  ordered 
that  the  commissioner  should  be  at  liberty  to 
execute  a  deed  of  confirmation  to  the  pur* 
chaser.  Exparte  Tripp  and  another,  1  De 
Ge4,293, 

TRADING* 

Cowkeeper.-^A  farmer  who  rented  104  acres 
of  arable  land,  which  he  principally  used  for 
the  cultivation  of  carraway  seeds,  and  who  kept 
four  cows  which  were  not  used  for  the  purposes 
of  his  farm,  but  sold  the  whole  of  the  milk,  was 
held  not  to  be  a  cowkeeper  within  the  meaning 
of  the  Bankrupt  Laws.  Exparte  Bering  re 
Cramp,  33  L.  O.  356. 

TRI76T. 

1.  Qitestion  as  to  who  are  the  esstvis  que 
trustent. — Upon  a  petition  to  appoint  new 
trustees,  the  Court  of  Review  will  not  decide 
any  question  as  to  who  are  the  cestnis  que 
trustent. 

In  case  of  donbt,  all  who  by  possibility  may 
be  held  to  fill  that  character  must  be  parties. 
Exparte  Congreve,  1  De  Gex,  267. 

2.  Monies  employed  in  trade. '^- Breach  of 
trust.— Construction  of  will. — A  testator  di- 
rected that  it  should  be  lawful  for  his  wife  to 
retain  in  her  hands  and  employ  in  his  business 
any  part  of  his  assets  not  exceeding  6,000/.,  so 
long  as  she  should  think  fit,  if  she  should  con- 
tinue his  widow,  and  appointed  her  and  his  son 
executor  and  executrix.  The  widow  took  the 
son  into  partnership  with  her  in  the  trade,  and 
they  both  became  oankrupts.  Held,  that  the 
use  of  the  6,000/.  in  this  trade  was  not  an  em- 
ployment of  it  in  the  testator's  business  accord- 
mg  to  the  directions  of  the  will,  but  was  a 
breach  of  trust  on  which  proof  might  be  made 
against  the  joint  estate.  Exparte  Butterfield^  1 
De  Gex,  319< 

3.  Impeachment  of  Deed. — A  trust  deed, 
which  could  not  have  been  impeached  under  a 
fiat  sued  out  by  any  creditor,  held  incapable  of 
being  impeached  under  the  bankrupt's  own 
fiat«    Exparte  Philpott,  1  De  Gex,  346. 

WARRANT. 

See  Committment,  3. 
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LordCamtytr.BhmdeU.    Jnm  29, 1847. 

CfONBTBUCTION     OF    WILL.  —  TENANT    FOR 
LIFE. — TBUST. — REVERSION. 

The  following  is  the  opinion  of  the  judges  in 
tkisease: — 

Mr.  Boron  Parlte,* — Vonr  lofdslttps  have  re- 
ooeBted  the  opinion  of  the  jndges  npon  the 
feSowing  qnestion  :— 

^  Whether,  upon  the  constmction  of  tlie  will 
of  Charles  Rohcrt  Bhmddl,  elated  29th  No- 
vember, 1834,  re^rd  beinfc  had  to  the  proofs 
in  the  cause,  Thomas  Weld  Bhmd^  is  entitled, 
as  tenant  for  fife  in  poasession,  to  the  reA  es- 
tates devised  by  such  will  to  John  Gladstone, 
Robert  Gladstone,  and  Thomas  Robinson  upon 
trust,  (except  such  as  were  specifically  devised 
to  any  other  person  or  persons,  and  aU  real 
estates  held  b^  him  in  trust»)  and  entitled  in 
reversion  for  his  life  to  the  houses  andgardens 
by  the  said  will  devised  to  William  Hall  and 
James  Massam  respectively  for  the  lives  of  the 
said  win  mentioned  ?" 

We  have  considered  this  question  proposed 
by  your  lordships,  and  being  all  agreed  upon 
the  answer  to  be  returned  to  it,  and  the  reasons 
for  that  answer,  we  think  it  unmecessary  to 
hear  any  fnrther  argument. 

It  appears  to  us»  upon  hearing  the  wiH,  and 
looking  cmly  at  the  evidence  of  the  state  of  the 
Weld  family  at  the  time  the  testator  made  his 
wiQ,  and  without  adverting  to  the  parol  evidence 
received  in  the  Court  of  Chancery,  and,  as  we 
think  rightly  received,  that  the  msankig  of  the 
words  used  by  the  testator  to  designate  the  de- 
visee are  clear ;  that  the  devise  is  not  void  lor 
uncertainty,  and  that  the  respondent  ThDmas 
Weld  BlundeU  is  entitled  to  the  estates  men- 
tioned  in  the  question  put  by  your  lordships. 

Hie  question  is,  who  is  the  person  whom  the 
description  of  devisee  in  the  will,  applied  to  the 

In  tois  case  it  is  to  be  remarked,  that  he  is 
deaignated  not  by  name,  but  by  description 
only ;  neither  his  christian  nor  his  aumame  ia 
mentioned,  but  he  is  described  by  his  reladon 
only  to  other  individuids.  The  case,  therefore, 
ia  not  the  same  aa  if  it  had  been  a  devise  to 
Edward  Weld  himself,  upon  which  siq>poBition 
a  good  deal  of  the  Argument  at  your  Lordships' 
bflu*  has  proceeded. 

It  may  be  conceded  that,  where  a  devisee  is 

*  The  following  judges  were  alao  present : — 
Mr.  Baron  Alderstm;  Mr.  Justice  Pmituom; 
Mr.  Justice  Coltmam  Mr.  Justice  Maulej 
Mr.  Baron  Rolfe;  Mr.  Justice  Wightmanj 
Mr.  Justice  Cresswell;  Mr.  Justice  Erie;  Mr. 
Baron  Piatt  j  and  Mr.  Justice  Vaughan  JVil- 
liamt. 


deaeribed  by  1^  (^ristiaa  and  wiriiiam^  and 
sooM  other  diatiDctive  dreiiBNtaacea,  and  no 
peraen  anawera  both  deaeapAome,  and  there  is 
nothing  in  the  rest  of  the  wSk  or  the  adaniftrJ 
evidence  to  show  who  was  meant,  tlie  name 
would  prevail,  and  the  descriptive  .  ciicom- 
stance  be  rejected.  But  the  maaan  **  Veritts 
nominis  tollit  errorem  demeostrationia ''  ia  not 
infleadhle,  as  has  been  explained  by  Lord  Chief 
Justice  Gibbs  in  the  case  of  Doe  v.  Hatkwaiie, 
2  Moore's  Reports,  p.  323.  For  if  it  be  clear, 
upon^  dne  coostrtlelionofthew^lwilh«- 
f  eicace  to  the  evidenee  ^  the  stale  of  the  imikjr 
aa  known  to  tiie  testator,  thai  the  mmnJng  of 
the  testator  as  expressed  hy  the  wiU  was  that 
the  person  described,  and  not  the  person  named, 
was  to  take,  the  description  will  prevail  over 
the  name ;  for  the  rale  in  question  ks  no  other 
o^ect  than  toaasislin  Amrering  the  inranHig 
of  the  will,  and  is  not  applicaUe  where  it  leads 
to  a  construction  eontnry  to  the 
meaning  (^  the  testator. 

Here,  then,  the  question  would  he,  i 
even  tlds  were  a  devise  for  a  penon  by  i 
whether  the  contest  and  the  evidenee  of  the 
state  of  the  family  does  not  cauae  the  deso^ 
tion  to  prevail  over  the  designation  by  name  ? 
We  think  the  context,  coupled  with  that  evi- 
dence, clearly  denotes  that  the  naaae  of  "  Ed- 
ward **  is  a  mistake. 

It  may  be  admitted  that  the  christian  naoie 
is  not  merely  the  name  of  baptism,  but  tiie 
name  by  which  a  person  is  commonly  known, 
and  that  in  this  case  the  evidenoe  shows  that 
Edward  Joseph,  the  eldest  son  of  Joseph  was 
conrmonly  known  by  the  name  of  Edward,  so 
as  properly  to  be  described  and  take  by  that 
name  if  the  devise  had  been  to  him.  Nor  b 
it  worth  while  to  argue  whether  the  description 
"  of  Lnhvorth  '*  (though  certainly  more  appfi- 
cable,  in  ordinary  parlance,  to  the  poasessor  ef 
the  place)  would  not  be  applicable  to  him 
though  he  only  resided  in  Lidwortb,  and  ww 
not  the  possessor  of  the  castle. 
I  Admitting  that  it  did,  and  that  if  Aere  had 
!  been  nothing  more  than  a  devise  to  Edward 
I  Weld  of  Lnhvorth,  Edward  Joseph  die  ridest 
son  would  have  taken,  we  are  of  opinion  that 
i  the  other  parts  of  the  will,  coupled  with  ^ 
evidence  of  the  state  of  tiie  fiunily,  do  dearly 
point  out  that  the  devisee  ia  the  seoMid  aon  <tt 
Joseph    WM,   the  ppssesaor   of    Lulwortb 

In  Uie  first  place  the  devise  is  dearly  framed 
so  aa  to  show  thai^  the  tcatator  meant  an  ea« 
isting  person.  The  limitation  to  that  son  for 
hfe,  with  a  devise  over  to  hie  first  and  other 
sons  in  tul»  ie  properly  aypUcabJe  to  an  eiiaU 
hag  pmon,  as,  if  it  were  to  one  not  aa  ease,  Cha 
hraitation  ovor  would  be  void.  II  it  be  said 
that  the  teetator  mi^^t  not  know  the  mle  af 
hi^,  the  context  shows  that  he  did,  for  he  pro- 
vides in  the  next  clause,  which  compriaes  fo- 
ture  sons  of  Edward  Weld,  that  the  eatate  ahall 
be  in  as  strict  settknwt  npon  enc^  eon  and 
Ina  respective  iaane  maie  aa  the  rake  •£  hnr  or 
eqpntyaUow. 

Secondly,  on  fiuhareof  the  fint  taker  aadtha 
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othor  hninches  of  Edward  Weld's  family^  the 
next  remaiBder  is  £iaaked  to  the  other  brokers 
of  Edmurd  Weld  eicctpt  his  eldest  brother,  and 
the  wfll»  therefore*  deaczibea  Edward  Weld  as 
haYiDg  an  elder  brother. 

Thirdly,  Edward  Weld  is  described  as  the 
biother  of  Lady  Stonrton. 

Takisf  all  ^eae  deseriplioas  togelherj  and 
looking  to  the  will  alone,  we  have  this  as  the 
deBcriptioii  cmF  the  muHmed  devisee :  he  iv  to 
be  sn  existini^  perstm;  the  second  son  of  an 
Edward  Weld,  and  who  certainly  had  an  ridest 
brolhss,  aad  wa«  hkosdif  tha  bralhar  of  Lady 
StearloD. 

^ittw*  1^  Ikfr  «¥ideBce»  w«  have  at  the  time 
of  the  will  nnuie  Thomas  Weld  an  existing 
Doaan^  tho  secaad  aoo  of  Joseph  Weld,  who 
nad  aa  ddesl  hittther,  and  was  the  brother  of 
Lady  SUMitoa.  And  we  have  also  a  non- 
existing  child,  aad  a  possible  father  for  him  in 
an.  Edward  Joseph  Weld,  not  having  an  eldest 
brodier,  bat  hiniself  the  eldest,  and  having,  no 
siiCer  Ladr  Stonrton  at  all.  And  there  is  no 
otSier  poBsiDte  person  whom  the  testator  conld 
haw  meaat,  unless  it  be  one  of  these  two. 
Add  to  this*  that  the  description  of  the  person 
as  being  **  of  Lnlworth  "  is  better  adapted  to 


ordtr  nisi*  but  made  the  defendant  fay  tke 
costs  of  tke  motion  to  disclarge  it. 

This  waa  a  aiotion  to  diachsrge  an  order 
•M,  to  diasolve  aa  iajvadioa.  upoathe  pottiag 
ia  of  the  answer  for  isrtgakrity.  It  appeaes 
that  the  answer  was  filed  on  the  24th  of  Apri^ 
which  was  a  Satarday,  tbs  order  nisi  was  obp- 
taiaed  the  same  day  as  o£  course;  hat  the  no» 
tiee  of  the  aaswer  having  been  filed,  which  the 
24th  order  of  1842  ze^iKras  to  be  siveA  **om 
the  SBBie  dav'*  to  the  solicitor  of  Sue  advene 
IMv^,  or  to  the  party  hiassdf  if  he  has  no  t^ 
licitor^was  not  given  na^  the  Monday  mr 
lowing. 

Mr.  fVUaoek  and  Mr.  JMdbsMoa  lor  the  mo^ 
tuin»  contended,  that  the  court  could  not  carr]p 
the  onkr  into  execution  if  it  allowed  an  answer 
torbe  aeted  upon  before  notice  had  been  given 
of  ita  being  on  l^e  file;  dat  in  the  case  o£ 
pkas^  dBBiwcrs»  or  replications^  to  which  the 
order  eqoaUy  appHed,  as  wcU  as  in  that  of  anr 
swen,  great  inconvemence  might  result  firow 
such  a  construction  of  the  order.  They  re- 
fened  to  Bndstock  v.  Wkaiele^,  6  Beav.  61. 

Mr.  IWiKT  and  Mr.  ToOer,  contri,  said  thal^ 
the  order  was  a  sobstitation  fisr  the  notice  cxm- 
tomarily  given  by  the  clerks  in  court,  which  i» 


one  ifho  is  the  possessor  of  that  pfece,  and  not  j^  mmnwm  a  mere  act  of  civility ;  that  na 


a  mere  resident  there. 

Under  these  circumstances,  which  was  the 
devnee  clearly  meant  by  the  description  in  the 
wflt?  We  entertain  no  doubt  that  Thomas 
Weld  was  that  person. 

it  is  to  be  observed  that  this  construction  is 
alone  consistent  with  the  obvious  intention  of 
the  testator,  that  the  remainder  to  the  children 
of  Lady  Stonrton  should  follow  the  remainders 
to  the  children  of  her  brother,  which  would 
not  be  the  case  if  the  Edward  Weld,  whose  se- 
cond son  was  to  take,  be  her  nephew  and  not 
her  brother. 

We  have  to  add,  that  the  other  extrinsic  evi- 
dence, on  wlocb  we  have  not  refied,  does  not, 
taken  sltogether,  lead  us  in  the  least  to  doubt 
the  propriety  of  the  conclusion  to  which  we 
hdre  eome  mim  the  wiS  and  the  extrinsic  evi- 
dence to  which  we  have  referred  as  the  ground 
of  ear  onimoa. 

We,  uierefore,  state  our  humble  opinion  to 
b^that  the  question  proposed  by  your  lord- 
alk^  should  be  answered  m  the  affirmative. 


Mttia  Court. 

LardSt^Mdr.Bmsi.    May  7, 1^4/. 

23BD  onnn  or  1842. — AMwnmtL — ^notics. 

Tie  23rd  Ordir  of  ld42,  wkieh  requires  no- 
Hee  of  th£  JUmg  qf  an  answer,  demmrrer, 
piea,  or  repHcation,  to  be  given  tke  same 
daig  to  the  ad9ers$  partg  or  his  soHeitor, 
I  be  strieOf  aetad  on,  Bnt  wAere  oa 
t  fikd  em  m  Sai^dag,  amd  an 
ed  lie  jame  di^  «Mr  aelsfe 
aU  ika  Mmsamg  /dUbwaf  » 
Iswa  inhma 
tke  court  refused  to  dischnsfu  ike 


substantial  inconvenience  had  been  sustained 
by  the  plaintiff;  and  that  by  taking  an  office 
copy  of  the  answer  he  had  waived  the  inregu^ 
lan^;  and  asked  how  haig  were  the  conee- 
oncttcss  of  such  an  irreguhori^  to  hang  over 
the  defcadant's  head. 

Lord  Ifoa^afe,  after  ascertaining  that  in  form 
the  notkc  was  for  the  d^  on  which  the  answer 
was  filed,  said,  that  he  thought  die  order  must 
be  strictly  enforced.  It  was  true  that  it  was  a 
suhetitnte  for  what  was  originsUy  a  courtesy  of 
office  oahr;  but  it  had  become  a  law  of  office  s 
he  considered  that  when  the  order  nm  was  oIh 
tained,  it  waa  on  an  implied  undertaking  to 
serve  the  nodce  the  same  day.  Then  it  waa 
clear  that  here  there  had  been  a  default :  the 
question  was  only  what  was  ha  to  do.  He  waa 
urged  to  discharge  the  order,,  whatever  imght 
be  the  result;  but  he  didnot  thsidL  so.  Ma 
tho^i^  that  it  would  be  sofficieHt  to  let  the 
order  stand,  making  the  defendant  pay  thft 
caalB»  If  any  inconvenience  could  have  been 
shown  to  have  resnltedto  the  plaiatil^  it  would 
have  been  his  duty  to  have  rdksred  him  frona 
it^  but  he  could  not  find  that  any  incoanrcnt- 
ence  had  arisen.  There  waa  no  suggestion 
dmtit  had  iaierfieredwilb  the  right  of  except- 
ing. Ordered,  that  the  order  ntst  stand;  tha 
dc&ndant  paying  ikt  costs  of  the  present  ma- 


Vicf  HEb^uellar  of  CtfsglbM. 
Druce  v.  Denison.    June  16,  1847. 

COKaiSTOBIAI*   COURT    Ol  LONDON.^-BOXiL 
NOTAniLIA» 


A  frobaie  or  adanwisinUiam  gmntud  by  tka 
Conwietmiai  Court  t^tbaBsAspefLondtm,. 
is  not  su;/uient  to  obtain  tke  pagmenl  qf 
moneg  out  ofconri. 


dro 


Sh^^erlor  CtmrU :  Viee^CkaneHlor. 


Tbe  Viee^ChaneeUor  sakd,  tbat  he  sbould  not 
make  the  order^  if  he  did  so,  it  would  be  alter* 
ing  the  usual  practice  of  the  court,  but  he  re- 
commended it  to  be  m^itioned  to  the  Lord 
Chancellor, 


In  this  case  a  suit  had  been  instituted  for  the 
admistration  of  the  estate  of  the  testator,  Samuel 
Denison,  and  by  a  decree  in  the  cause  dated 
July  1  SOI,  it  was  declared  that  on  the  death  of 
a  tenant  for  life,  the  testator's  next  of  kin  would 
become  entitled  to  a  share  of  the  testator's  per- 
sonal estate.  The  tenant  for  life  had  died,  and 
M.  A.  Hoyle,  who  claimed  under  one  of  such 
next  of  kin,  now  presented  a  ])etition,  nraying 
that  the  Accountant*General  mi^ht  be  directed 
to  transfer  to  her  the  share  to  which  she  was  en* 
titled,  as  personal  representative  of  such  next  of 
kin*  The  property  consisted  of  certain  sums  in- 
vested in  Bank  3  per  cent.  Annuities  and  Old 
South  Sea  Annuities,  and  the  petition  stated,  that 
the  various  administrations  and  probates 
through  which  they  made  out  her  claim  as  such 
{lersonal  representation,  had  been  granted  by 
the  Consistorial  Court  of  the  Bishop  of  London 
only,  and  the  question  was,  whether  they  were 
sufficient  for  the  purpose  without  going  to  the 
Pkvrogative  Court  of  the  Archbishop  of  Canter- 
bury. 

Mr.  Shapter,  for  the  petition.  The  adminis- 
tration granted  by  the  Consistorial  Court  is 
sufficient,  and  although  a  prerogative  adminis- 
tration is  usually  obtained,  yet  it  is  more  a  pre- 
cautionary measure  than  one  absolutely  neces- 
sary. The  cases  of  Challnor  v.  Murhall,  6  Yes. 
118 ;  Newmany. Hodgson,  7  Ves.  409 ;  Thomas 
V,  Davies,  12  Ves.  417 ;  and  Docker  v.  Homer, 
3  Broivn^  240,  although  usually  cited  as  prov- 
ing that  a  prerogative  administration  or  probate 
is  necessary  to  obtain  money  out  of  court,  do 
not  go  that  length ;  tliey  were  all  applications 
under  provisional  grants  from  courts  other  than 
the  Consistorial  Court  of  London,  and  not  one 
of  them  appears  to  have  been  a  London  probate 
or  administration.  It  must  be  admitted,  that 
in  The  King  v.  Capper^  3  Price,  262,  there  is  a 
dictum  that  stock  for  the  purpose  of  probate 

and  administration  18  supposed  to  he  withm  Lord- Chancellor,  and  his  lordship  had  since 
the  archbishopric  of  Canterbury;  but  that  was  kgard  the  argumenU,  and  had  taken  time  to 
a  mere  dictum,  and  had  nothing  to  do  with  the  consider  his  judgment;  that  the  pn 


CMand  v.  Trnmer,    July  6th,  1847* 

OBDBR  OP  13th  APRIL,  1847> — 38TB  OROJBft 
OF  AUGUST,  1841. — DISMISSAL  OF  BILL.-^ 
APPBAL  PBNDING, 

Where  an  appealis  pending  from  a  com  de- 
dding  a  point  qf  pra^ice  material  to  the 
condmet  of  a  suit,  on  an  m^Hcaiion  being 
made  to  dismiss  the piaintijjrs  biUforwant 
of  prosecntUm,  the  court,  on  a  prcyer  ease 
bemg  made  out  by  the  plaintiff,  wUl  dire^ 
such  application  to  stand  over  until  judg* 
ment  on  such  appeal  has  been  given. 

In  this  case  it  appeared  that  plaintiflTs  bill 
was  filed  on  the  12th  October  last;  that  on  the 
3rd  of  December,  the  defendant  Tanner  applied 
for  time  to  answer,  and  the  Master  gave  him 
one  month.  On  the  31st  December,  Tanner 
filed  his  answer :  exceptions  were  immediately 
taken  to  it,  and  it  was  reported  insufficient  on 
all  the  points  excepted  to.  Exceptions  were 
taken  to  the  Master's  report,  and  on  the  26Ui 
April  last,  they  came  on  to  be  heard,  when  the 
Vice-Chancellor  overruled  the  Master's  report, 
acting  on  his  decision  in  Mason  v.  TTaJtanan, 
Leg.  Obs.,  Aug.  29th,  1846.'  No  proceedinga 
had  since  been  taken  in  the  cause,  and  Mr. 
Lewin  now  moved  to  dismiss  the  bill  as  against 
defendant  Tanner,  for  want  of  prosecution, 
with  costs. 

Mr.  Miller,  in  opposition  to  the  motion, 
urged  that  since  the  Vice-Chancellor's  last  de* 
cision  in  the  cause,  the  case  of  Mason  v.  Wake- 
man  had  been  brought  on  an  appeal  before  the 


question  then  before  the  court. 

The  Vice-Chancellor.  What  species  of  chat- 
tel are  you  applying  for  ?  If  it  is  a  debt  at  all, 
it  is  one  due  from  government,  which  does  not 
reside  anywhere. 

Mr.  Shapter,  If  the  hability  of  government 
to  answer  for  the  debt  were  the  test,  the  pre- 
rogative administration  would  be  insufficient ; 
the  Archbishop  of  Canterbury  having  no  juris- 
diction in  the  nrovince  of  York,  in  Ireland,  or 
in  Scotland.  It  is  a  debt  due  from  government 
secured  by  act  of  parliament,  and  payable  at 
the  Bank,  and  there/ore  forms  bona  notabilia  in 
London,  for  which  a  consistorial  probate  or  ad- 
ministration is  the  proper  one.  The  case  of 
Smith  V.  Stafford,  2  WiUs.  Ch.  Rep.  166,  and 
Bxparte  Home,  7  Bam.  &  Cress.  632,  are 
parallelones  ;*  and  since'  the  case  of  Scarth  v. 
Bishop  qf  London,  1  Hagg.  625 ;  1  Wms.  exors. 
228,  note,  the  Bank  of  England  al^i^s  transfer 
stock  on  a  probate  taken  in  the  Consistorial 
Court.  He  also  cited  Young  v.  Ehoorthy,  1 
M.  &  K.  215 ;  Pearce  v.  Pearce,  1  Keen,  76, 
and  1  Dan.  Ch.  Pr.  2nd  edit.  p.  305. 


in  the  cause  had  oeen  delayed  in  order  that  the 
Lord  Chancellor's  decision  might  be  known, 
and  that,  in  case  the  Vice- Chancellor's  decision 
should  be  affirmed,  plaintiff  intended  inunedi- 
ately  to  amend  her  bill.  He  also  contended 
that,  by  the  Order  of  April  13th,  1847,  9  Beav. 
part  1,  a  discretionary  power  is  ^ven  to  the 
court  either  to  dismiss  plaintiff's  bill,  or  to  pot 
him  on  terms,  and  that,  under  the  circurn- 
stances  of  the  case,  it  would  be  but  reasonaUe 
that  plaintiff's  application  should  be  postponed 
until  the  Lord  Chancellor  had  given  judgmot 
in  Mason  v.  Wakeman, 

Mr.  Lewin  urged  that  it  was  tmreasonable 
thus  to  wait;  the  Lord  Chancellor  might  poet- 
pone  his  decision  for  an  indefinite  time;   be> 


•  In  this  case  it  was  decided,  that  if  the 
whole  bill  is  demurrable,  a  defendant  may, 
under  the  38th  Order  of  August,  1841,  decline 
answering  such  portions  of  the  bill  as  he  objects 
to  answer,  although  he  may  have  ahswerm  Uie 
remainden 
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rides  it  was  open  for  the  pUdntiff  to  appeal  from 
any  decision  which  the  Vice-Chancellor  might 
make  in  the  cause. 

The  Vtee-ChancelUir  ordered  the  motion  to 
stand  over  until  the  Lord  Chancellor  had  given 
his  judgment  in  Mason  v.  Wakeman* 


^fct'C^atncrllar  %aiifyt  )$ruce. 
Cope  V.  Russell.    March  23«  1847. 

PRACTICK* 

SvhsiiMed  service  of  the  subpama  to  appear 
and  answer  on  the  soUeitor  of  a  defendant, 
that  defendant  being  out  of  the  way  and  his 
place  of  abode  unknown,  was  refused  on 
motion  made  for  that  purpose. 

Swift  moved  that  service  of  the  subpoena  to 
appear  and  answer,  might  he  made  on  Mr. 
C.,  the  solicitor  of  the  defendant,  who  was 
out  of  the  jurisdiction  of  the  court,  and  whose 
address  was  not  known.  The  plaintiff  had 
recovered  judgment  against  the  defendant  in 
an  action  at  law,  and  ine  defendant  then  filed 
a  bill  to  restrain  the  levying  of  execution,  but 
such  bill  was  dismissed.  In  the  action  and  in 
the  suit,  Mr.  C.  acted  as  the  defendant's  solici- 
tor, and  in  another  action  by  another  party 
against  the  defendant,  Mr.  C.  also  acted  as 
his  solicitor.  The  defendant  having  withdrawn 
himself,  and  it  not  being  known  where  he  was, 
an  attempt  was  made  to  make  a  compromise  of 
the  demands  of  the  pluntiff,  and  of  the  other 
narty  who  had  brought  his  action,  in  all  which 
Mr.  C.  acted  as  the  solicitor  of  the  defendant. 
Under  these  circumstances,  and  on  the  autho- 
rity of  Hobhouse  v.  Courtney,  12  Sim.  140; 
Kinder  v.  Forbes,  2  Beav.  503;  Hornby  v. 
Holmes,  4  Hare,  306,  and  9  Jurist,  225,  796, 
the  motion  was  made. 

His  Honour  intimating,  that  the  last  cited 
case  was  a  strong  authority  for  the  motion, 
still  declined  to  make  the  order,  as,  if  made,  it 
had  better  be  so  by  a  higher  branch  of  the 
court. 

Motion  refused.^ 


(Before  the  Four  Judges.) 
In  re  Ford.    Easter  Term,  1847. 

JUDOB'S    order. — ATTORNEY. — COSTS. 

F.  4*  ^9  attorneys  in  partnership,  are  em-- 
ployed  by  J.  R.  dies,  and  F.  is  afterwards 
employed  by  J.  as  his  attorney,  and  in  re- 
spect of  work  done  qflfer  the  death  of  R. 
certain  deeds  are  given  into  the  custody  of 
F.  6«  J.  The  bill  of  costs  for  work  done 
by  F.  after  the  death  of  R.  was  paid  by  J., 
but  the  joint  account  was  unpaia, 

Held«  tAat  F.  had  no  lien  on  those  deeds  so  as 
to  enable  him  to  retain  them  in  respect  of 
the  bill  qf  costs  due  from  J.  to  F.  ^  R. 

^  Tbe  motion  was  made  before  the  Lord 
Chancellor^  on  the  25th  of  May,  and  refused. 


An  order  had  been  made  by  Mr.  Justice 
Erie,  at  chambers,  requiring  Ford,  an  attorney^ 
to  deliver  up  certain  deeds  and  documents  to 
one  Jones,  under  the  following  circumstances : 
— Ford  and  Rogers  had  been  m  partnership  as 
attorneys.  Rogers  died,  but  before  his  death 
they  had  been  emploved  as  the  attorneys  of 
Mr.  Jones,  and  since  the  death  of  Rogers,  Ford 
had  acted  as  the  sole  attorney  for  Mr.  Jones. 
Two  bills  of  costs  had  been  delivered  in,  one 
amounting  to  52/.  6s.  6d»  for  work  done  by 
Messrs.  Ford  and  Rogers,  and  the  other 
amounting  to  286/.  for  work  done  by  Ford 
alone.  The  latter  bill  has  been  paid  by  Mr. 
Jones,  but  the  amount  of  the  first  bill  was 
barred  by  the  Statute  of  Limitations.  The 
deeds  and  writings  now  required  to  be  de* 
livered  up  had  been  deposited  with  Ford  in  re- 
spect of  business  done  sinco  the  dissolution  of 
the  partnership.  Mr.  Justice  Erie  was  of 
opinion  that  Ford  had  no  lien  on  them. 

Mr.  Wordsworth  applied  for  a  ru]e  to  show 
cause  whv  the  judge's  order  should  not  be  set 
aside,  ana  contended  that  Ford  had  a  lien  upon 
these  deeds,  and  was  entiUed  to  retain  them  till 
the  bill  of  costs  due  from  Jones  to  Ford  and 
Rogers  had  been  paid. 

Lord  Denman,  C.  J.  It  seems  to  me  that  it 
is  quite  right,  and  that  we  ought  not  to  inter* 
fere  with  this  order. 

Patteson,  Mr.  Justice.  I  think  it  is  quite  right. 
Copartners  are  in  the  nature  of  agents  for  one 
another.  Ford  received  these  articles,  which 
he  is  called  on  to  deliver  up,  not  on  the  part  of 
himself  and  another,  but  of  himself  only.  Yet 
it  is  said  that  he  has  a  lien  on  them, — a  lien 
which  has  attached  on  them  for  a  debt  due  to 
him  and  to  another  person  for  whom  he  is  an 
agent.  But  it  does  not  appear  that  he  had  held 
the  things  for  any  one  else  but  himself. 

Wightman  and  Erie,  J.s,  concurred. 

Rule  refused. 


Cnmrnott  Iffitm. 
Sharland  v.  Leif child.    Easter  Term,  1847. 

PLEA  TO  A  DECLARATION  ON  CONTRACT. 
—  ARGUMENTATIVE  DENIAL. —  WHAT 
AMOUNTS  TO  THE    GENERAL  ISSUE. 

Where  the  declaration  in  an  action  ofassump" 
sit  complained  of  a  breach  by  the  defendant 
of  a  condition  on  which  the  sale  of  certain 
houses  had  been  made  to  the  plaintiff, 
namely,  "  that  the  vendor  would  deliver  an 
abstract  of  title  to  the  purchaser,  or  his  or 
her  solicitor,''  and  the  plea  of  the  defendant 
stated  hat  at  the  time  of  the  promise  it  was 
agreed  as  part  of  the  contract,  that  the  de» 
fendant  should  deliver  an  abstract  of  the 
title,  commencing  with  a  certain  specified 
deed,  and  that  extent  only.  Held,  that  the 
plea  was  an  argumentative  denial  of  the 
contract  in  the  declaration,  and  bad  as 
amounting  to  the  general  issue. 

Assumpsit.  The  first  count  of  the  declara- 
tion alleged  a  sale  of  divers  houses  by  auction^ 
upon  certain  conditions^  and  amongst  others^ 
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^'fhat  the  vendor  would  deliver  an  abstract  of 
litle  to  the  purchaser,  or  Ioe  or  her  solidtor, 
who  should  ezaimne  the  same  with  the  prin- 
cipal deeds  at  Chelmsford ;  and  that  on  pay- 
ment of  the  remainder  of  the  purchase  money, 
the  vendor  would  execute,  at  the  expense  of  the 
purchaser,  a  proper  convejrance  or  assurance  to 
him  or  her  as  he  or  she  might  direct.**  It  then 
alleged  that  the  pluntifT  hA  become  Ihe  pur- 
chaser -of  the  said  houses,  &c.,  *'  subject  to  the 
fiaid  conditions  of  sale,  and  to  the  performance 
thereof;**  and  further  averred  mutual  promises 
and  performance  by  the  plaintiff  of  his  part  of 
the  conditions.  Breach,  that  although  a 
reasonable  time  for  that  purpose  had  elapsed, 
yet  the  defendant  had  not  caused  to  be  de- 
uvered  to  the  plaintiff,  or  any  solicitor  6f  the 
plaintiff,  any  abstract  showing  such  a  good  and 
sufficient  title  to  the  said  houses  as  the  plaintiff 
-was,  according  to  the  said  conditiona  of  sale, 
entitled  to  require  to  be  shown  by  the  abstract 
therein  mentioned  as  to  be  delivered  by  the 
Tendor;  and  that  ttke  defendant,  after  the  mak- 
ing of  the  agreement,  &c.,  delivered  as  and  for 
xa  abstract  showing,  &c.,  an  abstract  which 
did  not  show  such  a  good  and  sufficient  title  to 
the  said  houses  as  according  to  the  said  con- 
ditions of  sale  the  plaintiff  was  entitled  to  re- 
quire, &c.,  but  which,  on  the  contrary,  showed 
a  less  good  and  less  sufficient  title,  &c.  Plea, 
-that  it  had  been  agreed  as  part  of  the  contract, 
that  the  defendant  should  duly  deliver  an 
abstracrt  of  the  title  to  the  said  nouses,  com- 
mencing with  a  certain  deed  of  conveyam^e 
from,  &c.,  only,  but  that  he,  the  defendant, 
should  not  be  required  to  furnish  any  other 
abstract,  and  by  no  means  to  go  into  any  pre- 
Tious  title  or  eiddence  thereof,  notwithstanaing 
the  deeds  or  documents  relating  to  the  prior 
title  might  be  mentioned,  &c. ;  and  that  the 
defendant  did,  within  a  reasonable  time,  &c., 
deliver  to  the  plaintiff's  solicitor  an  abstract  of 
his  title  to  the  said  houses^,  commencing  with 
the  said  deed  of  conveyance,  and  which  shows 
a  good  and  sufficient  title  in  that  behalf  to  the 
said  houses,  &c.,  commencing  mth  the  said 
4feed  of  coDveyanea.  Verificalion.  Special  de- 
vurrer  that  tiie  plea  waa  an  argumentative 
traverse  <ii  the  allegatiosi  in  the  dedu^ion, 
which  is  to  the  effect  that  the  defendant  did  not 
deliver  such  an  abstract  as  showed  such  a  good 
■fillfi,  &C-,  as  the  plaintiff  was,  according  to  the 
said  conditions  of  sale,  entitled  to  require  to  be 
Bhown,  and  that  the  plea  amounted  to  a  plea  of 
^e  general  issue.    Joinder  in  demurrer. 

Peacock,  (7.  Jones  with  him.)  in  8up2X>rt  of 
the  demurrer.  The  vendor  of  an  estate  is  im- 
pliedly bound  to  make  out  a  good  title  to  the 
^rchaser.  Souter  v.  Drake,  5  JB.  &  Ad.  992 ; 
Jhe  d.  Gray  v.  Stanvion,  1  M.  &  W.  695,  and 
Ihe  defendant  here  therefore  was  bound  to  de- 
liver an  abstract  ahowing  a  good  title  as  stated  [ 
In  the  declaration.  The  plea  however  sets  up  a  • 
a  qualified  contract  different  from  that  in  the 
declaration,  and  is  clearly  therefore  bad.  It 
does  not  admit  the  promise  in  the  declanrtion 
jBd  excuae  the  performance,  bat,  on  the  coo-' 
Irary,  deniea  the  former,  and  seta  «p  auo^m 
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contract  iniKm  mtucBB  it  a  wtd  pfea.  ■nhmv  ▼• 
Nkfmey,  1  M.  &  W.  333;  UnUfedber ▼.  Jfaasi, 
2  Bing.  N.  C.  359 ;  Brimd  r.  IMe,  8  M.  &  W. 
775 ;  Nash  v.  Brwwf,  11  M.  ft  W.  SS2.  The 
case  of  Sfiittif  V.  Bydc,  8  M«  ft  W.  7^8,  wm  k 
relied  upon  on  the  other  side,  bnt  fh«t  case  ii 
clearly  distinguishable  from  the  present. 

Couck,caBtxi.  Smartw.  ffyde  ciMOva  that  this 
plea  does  not  amount  to  the  general  iasne. 
Fhen  taking  the  tieclaration  and  pka  together, 
the  latter  rather  adauta  the  contract  in  Qie  de- 
claration, and  seta  up  a  collateral  contract  to 
the  effect  that  if  a  particular  land  of  ahalnct 
were  dc^er^,  no  O0ier  would  he  rmmred, 
and  if  stated  merely  ss  aomflthmg  comteral, 
the  plea  is  not  bad.  Parker  r.  Pofater,  4  B.  & 
A.  387 ;  Sievetriny  v.  Dutton,  15  L.  J.,  N.  S., 
C.  P.  27fi. 

WiUe,  G.  i.,  rdmtd  to  Mt^er  v.  Ecertk, 
4  Camp.  22. 

Peaoo^  waa  heard  is  rraly. 

Wikk,  C.  J.  There  moat  be  jmdgmoBi  im 
the  plaintiff.  The  piea  is  bad  as  b&a^  as  ar- 
g^ameataijwt  denial  of  the  eontcact  aXkeged  m 
the  dedaratioQ.  It «»  adaoitted  in  tftie  camnt 
af  the  argnaaent,  that  the  trae  meaning  of  the 
oondition  <if  aale  was  the  ddivvry  of  an  ahstract 
showing  a  good  title  to  the  inleeeat  aold.  Such 
b^ng  the  meaning,  ^e  queatkm  k,  wiiethflrlhe 
plea  ia  or  is  not  a  denial  of  that  promise  which 
ic  alleffed  in  the  declaratioD  on  the  part  of  the 
defendaat  to  deliver  m  good  ahatraet  of  titk  ia 
the  aemae  which  proped^bekmestodiatall^s. 
tion.  Now,  the  effect  of  the  ]^  is,  that  the 
defandaat  (hd  not  engage  to  deliver  a  good  ab- 
stract of  title  al  aU,  mzt  only  one  comwemnmg 
from  a  deed  of  a  certain  date,  and  uaomitB  te 
the  defendant'a  saying,  the  paaaaiaa  I  made  ka 
diferent  one  fram  thid  aUenad  is  the  dedans 
tion.  It  is  well  known  tiaait  if  a  dcimdant 
means  to  amawer  an  action  br  denving  thifc  he 
made  the  contract,  he  auiat  do  so  by  offt  terms, 
and  not  argnmentati^'ely.  Therelbn^  whenever 
the  langnage  of  the  plea  is  prapeily  a  deoaal  of 
the  contract  in  the  declaration,  and  it  is  dr> 
cuitouriy  eaiMceaad,  the  plea  is  bad,  for  such  a 
denial  must  always  be  direct,  and  no  caae  has 
been  cited  at  all  impugning  that  principle;  on  the 
contrary,  they  all  proceed  on  a  distinct  recogni- 
tion of  It.  It  is  quite  clear  that  a  |d|ainuff  need 
not  set  out  all  the  terms  and  conditions  of  the 
contract,  but  only  so  much  as  there  has  been  a 
breach  t^.  Inthe  casedtedofibe  aaleof  eer- 
tain  bales  of  wool,  {SUvetriofi  v«  JhOtam^)  the 
dedaralion  averred  thaft  a  certain  quantity  of 
wool  had  been  aoM,  which  would  embrace  any 
kind  of  wool,  leaving  it  open  to  the  plaintiff  to 
prow  what  wool  he  ooidd.  The  defendant  then 
Blight  plead  that  the  aala  waa  of  a  particular 
kind  of  wool  and  ctiU  the  decUrataon  voidd  re- 
main perfectly  conaistenL  The  plea  windd  not 
falsify  the  declaration,  bnt,  on  the  contrary, 
would  merely  state  that  the  aale  took  nbee 
under  circumstances  which  did  not  con^tt  the 
defendant  to  take  the  wooL  9o  it  wiQ  be 
found  in  most  of  the  cases  that  the  ddence  tat 
been  tpnte  coneiatent  with  Aie  dkMfiona  in  the 
dedaralson.    In^ieptftaenlteaae,! 
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plea  states  distinctly  a  contimct  inamMtent 
with  the  contract  in  the  fiedaration,  not  by  a 
denial  in  terms,  but  by  a  statement  of  facts  in- 
consistent mth  the  averments  in  the  declara- 
tion, and  therefore,  on  the  principle  of  all  the 
cases,  the  {tai  m  a  bad  one. 

CoUman,  J.,  concurred. 

Maule,  J.    'Hie  plea  is  in  effect  a  circuitous 
denial  of  the  contract  alleged  in  the  declaration. 
It  states  a  contract  tnconnstent  with  that  in  the 
declaratioa  in  point  of  tinne,  and  in  requiring 
the  delivery  of  a  particular  deed.     It  is  there- 
fore an  argumentative  and  inferential  denial  of 
that  which^  if  denied  at  all,  should  be  denied ! 
directly.    The  cases  quoted  do  not  in  any  wav ! 
interfere  with  tUis  principle.    Smturt  v.  Hyde  \ 
was  certainly  a  very  peculiar  case,  but  even 
there  the  court  went  on  the  very  ground  on ' 
which  we  hold  this  plea  bad.     On  the  whole, 
I  think  the  plaintiff  is  entitled  to  the  jud^^nent 
of  the  court.  I 

Cregsxeil,  J.  Wfaatev«r  discasston  may  arise  i 
aa  to  the  other  cases  referred  to  being  within  I 
the  principle  laid  down,  there  can  be  no  doubt 
that  the  present  case  falls  within  that  principle, 
and  that  the  plea  is  bad,  being,  in  effect  a  denial 
of  the  contract  in  the  declaration.  I 

•         Jodgment  for  the  plaintiff.     ' 


BmfUtf  v.  Buckland  and  others.    Trinity  Term, 
.     8di  JcHM  &  3rd  iuly,  1847. 

APPKARARCB  FOR  MBMBBR  OP  JOINT-fTTOCK 
COMPANY JVDGUKirr. — IRREOC1.A.&ITY. 

Jit  «»  aetkn  agmumi  the  members  of  a  joint - 
wtoek  eomfmnjf  the  manayin^  dkntUnr  smtko- 
rmed  em  aUornmf  to  aeoept  tevmoe  ^  pro- 
cess for  ail  the  drfeudamtM,  The  ease  pro- 
ceeded,  and  after  notice  of  trial,  the  same 
attorney, hf  the  anthority  of  the  managing  di-  j 
rector,  eouoenied  to  n  judge's  order  for  pay-  \ 
ameut  if  debt  and  costs,  Thew^onsymothioimg 
ieen  paid,  Jbsai  judgment  was  signed,  and  I 
execution  levied  on  the  goods  qfa  defendant  \ 
who  had  no  notice  of  the  proceedings.  The ! 
eomi  set  aside  the  judgment  as  irregtdar,     I 

In  such  case,  if  a  defendant  has  had  notice  of\ 
ike  proeeedmgs,  the  comrt  wiff  notinierferet 
mmUss  the  attorney  be  insolvent,  wAea  they 
will  relieve  the  defendant  on  equitable 
terms.  If  the  attorney  he  solvent,  the  court 
will  leave  him  to  Ms  remedy  against  the 
mttomey. 

Tuts  was  an  appfioetion  on  Sehalf  «f  a  Mr. 
Gordon  to  set  aside  a  jadgmeat  and  execution. 
It  appeared  that  the  defendant  Buckland  was 
the  managing  director  of  a  joint-stock  company 
called  the  Vaie  of  Nesith  Brewery  Coaipanyp 
and  iiiat  G«rdo«  warn  a  slnnsholder  im  theom- 
pBuy.  The  action  was  brought  on  a  pr^unis* 
Bory  note  against  fifty *two  defendants  wno  were 
ahaieholders  in  the  company,  including  Gordon^ 
After  the  writ  of  summons  issued^  Buckland 
vmlea  fetterto  thcplMwrifs  attamttr«  in  ichich 
he  stated  that  he  ins  aooy  Ae  iad  th 


had  JMBBd,  and  tfaift  he  would  instroct  hit  st* 
lemey  to  accept  eerrice.  Aeoordingiy,  write 
wen  sent  to  Mr.  Leeds,  an  attoney  at  Nead^ 
who  appeared  fur  all  tiie  defeadsmts,  excqit 
onefor  whom  an  apoearanoe  was  enfaved  eee. 
Stat.  The  cause  men  proceeded,  and  ater 
notice  of  trial  was  giren,  Leeds  consented  to  a 
judges'  Older  for  paymeai  of  debt  and  ooste. 
The  money  not  having  been  paid,  final  jodg^ 
ment  was  signed  apinst  all  the  defondantB, 
and  ezecntioa  issoecC  under  which  the  gaods 
of  Gordon  were  seised  by  the  sheriC  It  was 
sworn  that  Gordon  had  never  given  any  autbiy* 
rky,  direct  or  indirect,  to  Leeds  to  appear  fior 
him.  It  was  also  stated  that  Leecfs  was  in 
solvent  circuBWtances. 

Martin  showed  cause,  and  argued  that  the 
court  would  not  set  aside  proceedings  carried 
on  by  an  attor^y  widiout  authority,  unless  it 
appeared  that  the  attorney  was  insolvent.  He 
coed  Anonymous,  Hokk.B6,SS;  Stanhope y. Fir- 
min,  3  Bing.  N.  C.  301;  Mudry  v.  Newman,  1 
C.  M.  &  R.  402 ;  Williams  v  Smith,  1  Dow. 
P.  C.  632 ;  BaHper  v.  fViUnns,  5  Dow.  305 ; 
Hubbart  v.  PhilHps,  13  M.  &  W.  702. 

The  Attomey'General^  in  support  of  the  rule, 
cited  Robson  v.  Eaton,  1  T.  R.  62 ;  Hambridge 
V.  De  La  Cron^e,  16  Law  Jour.  C.  P.  85 ;  Doe 
d.  Dames  v.  Egton,  3  B.  &  AdoL  7^. 

Cur,  ado,  vuU, 

Ral^e,  B^  (after  stating  the  £Eu:t8).  The  ride 
of  law  hkheito  has  generally  been  considered, 
as  stated  in  an  anonymous  case  in  Salkeld,  Sd, 
that  where  an  attorney  takes  upon  him  to  ap- 
pear, the  OMirt  looks  no  further,  but  prooeeos 
as  if  the  attorney  had  sufficient  authority,  and 
leaves  the  party  to  his  action  against  him,  but 
they  qualified  it  ia  Salkeld,  86,  stating  that  the 
jifedgment  was  regular,  "  but  that  if  the  attorney 
be  not  responsihie  or  suspicioiia,  they  would 
set  aside  the  judgment,  for  otherwise  the  de- 
fendant has  no  remedy,  and  any  one  may  be 
undone  by  diat  means."  We  are  disposed  to 
lay  down  a  different  rule,  and  to  •  confine  the 
liabiUty  of  the  defendant  to  cases  in  which  the 
course  of  the  proceedings  have  given  him  notice 
of  the  action  being  brought  against  hha. 
When,  therefore,  a  defendant  has  been  served 
with  process,  and  an  attorney  without  autho- 
rity appears  for  him,  we  think  the  court  must 
proceed  as  if  the  attorney  really  had  authority; 
because  in  that  case  tiie  delimdaat  having 
knowledge  of  the  suit  coauneneed,  is  guilty  of 
an  omission  in  not  appearing  and  making  de- 
fence by  his  own  attorney,  if  he  has  any  de- 
fence on  the  merits.  There  the  plaintiff  is 
without  blaoie,  and  the  defiNEidant  is  guilty  of 
negligence.  But  even  in  that  case,  if  the  at- 
torney be  not  solvent,  we  should  relieve  the 
defendant  upon  equitable  terms,  if  he  had  a 
defence  on  the  merits.  If  the  attorney  were 
solvent,  it  woald  not  be  unjqst  to  leai'e  the  de- 
fendant to  his  remedy  by  summary  application 
against  him.  *  On  the  other  hand,  if  the  plain- 
tm,  without  serving  the  defendant,  accepts  the 
appearance  of  an  nnaudiorised  attorney  for  the 
daienbat,  he  is.not  wliattir^ee  frani  the  im- 
putation of  Bq{%eBce.    liielaw  reqjninMfaim 
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to  give  notice  to  the  defendant  bv  serving  the 
writ,  and  he  has  not  done  so.  Tne  defendant 
there  is  wholly  free  from  blame,  and  the  plain- 
tiff not  60 ;  and  upon  the  same  principle  on 
which  we  before,  pweedid*  we  nra^t  Jrt  Jifeide 
the  judgment  af  iir<|Knla«;  viti'  cxtfit^  ijpd 
leave  the  plaidtiff  to  recover  those  costs  and 
the  expense  to  which  he  has  been  put  from  the 
ddinqnent  attorney  by  summaary  proceedinf?. 
The  case  of  Hubbard  v.  PhilUpif  3  Ml.  ft  W. 
702,  is  an  authority  for  such  an  application. 
Now,  appl3ring  those  principles  to 


case,  it  is  clear  that  this  judig^ent  is  irregular, 
and  the  rule  must  be  made  absolate  m  setdng 

it  aside.  

Rule  absolute. 


Court  of  istebfeto* 
IBsparte  Norton  re  Robinson.    June  11, 1847. 

AFFIDAVIT. 

An  ajidaint,  sworn,  but  not  signed,  was  aU 
lowed  to  be  taken  off  theJUe,  fbr  the  pur- 
pose of  being  signed,  upon  on  /undertAing 
that  it  should  be  re^d,  after  being, signed, 
without  any  alteration, 

Mr.  Amfklett  moved  in  this  case  that  an  af<^ 
fidavit  which  had  been  filed  on  the  part  of  tlM 
respondent,  which  had  been  sworn,  but  by  ac- 
cident had  not  been  signed  by  the  defendant, 
might  be  taken  off  the  file  merely  for  the  pur- 
pose  of  being  signed  and  re-sworn.  The  case 
was  mentioned  by  request  of  the  officer  of  th*e 
court,  who  declined  allowing  this  step  to  be 
taken  without  the  sanction  of  the  conrt. 

The  Chief  Judge  said,  he  would  grant  the 
application,  upon  an  undertaking  to  swear  the 
affidavit  agadn,  in  the  eame  state  in  all  respects 
as  at  present,  except  the  signature,  which  being 
added,  it  might  be  refiled. 

This  undertaking  being  given,  the  order  was 
made.       ^ 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

I^osal  auint0.   July  9, 1847. 
Threatening  Letters. 
Custody  of  Offenders. 

Aottse  of  Uorl^0. 

NBW  BILLS  IN'  PROOBB88. 

Ecclesiastical  Jurisdiction.     For  2nd  read- 
ing. 
Police.    For  3rd  reading. 
Trustees  Relief.    In  Committee. 
Clergy  Offences.    Postponed* 
Poor  Laws  Administration.  For  3rd  reading. 
Poor  Removal.    For  2nd  reading. 
House  of  Commons  Costs  Taxation.  Passed. 
Charity  Trustees.    In  Committee. 


Tithes.    Pkssed. 

Copyhold.     For  3rd  reading. 

Commons  Inclosure,  (No.  3.)    For  2nd  read« 

1  IVdsdes'IUi^.    9o/3ia  reaiLiiJ^  J  i  ' 

Insolvent  Debtors.    To  be  reported. 

ffeallh"of  Towns.    Postponed. 

i.   C^8^)r)()rf>f\?p4ers.    Passed. 

.  JoJPt  Stock  Companies.    Passed. 

Winding  up  Joint  Stock  Companies  (No.  2). 
For  >ai»4  leading. 

Prisoiia.    In  Committee. 

Bankruptcy  and  Insolvency.   For  3rd  read* 
ing.   . 

Masters  in  Chancery  Affidavit  Office.  Passed. 

Aegistnrt^on  of  Voter?;  rltt^A^bmtnlttee. 

ParUatn^oUi^.Blectofe.    Foitp6iieck 

Parliamentary  Eleetorsy  (No.  2.)      For  2iid 
readingkr-   »       .      . 

•VentaoCifi  Adaens.    In  Coanoiltee. 

Poor  Remove.    Passed. 

Trust  Monies  Inveetment.    For  3rd  reading. 


THE  ckABITY  TRCSTBBS  BILL. 

Tl^is.  Bill  constitutps  the  Treaswer.  oi  eaob 
County  .Qpi^rt  a  oorporatioku. so^  for  Ibe  pur- 
poae  of  enabUng  the  judge  to  ordec  the  «;harity 
eatatesto  be  vested  in  auch  Ueaswer, nitfaout 
the,  expense  of  Deedfl  of  Conveyance  to  New 
Trusteed^  The  bill  permits  thie  to  be  done,  on 
the  applieatioa  of  the  parties*  interested,  but  is 
not  obligatory.  It  does  not  appear  to  be  liaUe 
to  the  objections  of  the  bill  of  lost  session ;  but 
thfe  necessity  of  the  act  should'  be  made  ap» 
parent. 

Here  is  another  instance  of  a  proposed  alter* 
ation  in  the  law  at  the  very  close  of  the  sessioo. 
It  will  have  the  effect  of  abridging  professioiul 
business^  and  we  hppe  the  pubtic  will  derive  a 
corresponding  advantage* 


BXPBCTRD   PROHOGATIOK  OF   PARItlAMBNT. 

It  appears  to  be  settled  that  the  session  will 
terminate  on  Thursday  next,  the  22nd  instant 
Wednesday  will  be  comparatively  a  diesnon: 
so  that  a  few  days  only  remain  to  compkle 
such  of  the  biUs  as  are  intended  to  be  pas^d. 

THE  EDITOR'S  LETTER  BOX. 


The  letters  which  are  unavoidably  postponed 
shall  be  attended  to  in  an  early  number. 


DIGEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  JULY  24,  1847. 


**  Quod  magis  ad  noa 
Pertinet,  et  neidra  malum  ett»  agitamus." 

HOBAT. 


L^GAL  RESULTS  OF  THE  SES- 
SION OF  PARLIAMENT. 


Tbb  seasiort  has  at  length  terminated, 
and  the  Padianaent  is  defunct.  We  cannot 
felicitate  our  readers  upon  the  passing  of 
a  single  measure  connected  witli  the  iaw 
which  holds  out  any  considerable  prospect 
of  bene6t  to  the  public,  or  even  of  practical 
iioproreroent ;  but,  perhaps^  it  is  matter  of 
congratuhtion  that  so  little  has  been  done  to 
unsettle,  and  tliat  the  spirit  of  change  has 
passed  so  lightly  over  our  legal  institutions.  | 

Many  of  the  bills,  in  the  progress  of 
which  the  profession  may  be  supposed  to 
have  been  peculiarly  interestedi  were 
abandoned  or  defeated  in  the  course  of  the 
session. 

The  bills  placing  the  administration  of 
the  Poor  Laws  on  a  different  footing,  and 
the  Poor  Amendment  Act  Remo?al  Bill> 
however,  have  obtained  the  Royal  assent* 
The  Masters  in  Chancery  Affidavit  Office, 
the  House  of  Commons  Costs'  Taxation, 
and  the  Trustees  Relief  Bill  have  also 
passed.  The  most  important,  perhaps, 
we  might  say  the  only  important  legal 
measure  of  the  session  isi  the  Bankruptcy 
and  Insolvency  Bill. 

The  government  has  succeeded  in  pass- 
ing the  Bill  for  abolishing  the  Court  of 
Review,  and  transferring  the  Insolvent 
Jurisdiction  heretofore  exercised  by  the 
Commissioners  of  Bankruptcy,  having  per* 
tinaciously  refused  to  listen  to  the  repre* 
sentations  made  by  independent  mem- 
bers, at  all  sides  of  the  house,  as  to  the  ex- 
pediency of  postponing  the  measure  until 
tlie  next  session.  So  many  changes  and 
alterations  have  been  made  in  the  bill  since 
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its  introduction  into  the  House  of  Com-^ 
mons,  that  until  we  have  had  an  oppor-- 
tunity  of  seeing  it  in  the  form  in  which  it 
obtained  the  Royal  assent,  it  would  be  pre- 
mature to  enter  upon  a  critical  examina- 
tion of  its  provisions.  The  scope  of  the 
measure,  however,  is  so  narrow  as  to  forbid 
us  to  anticipate  that  any  amendment  haa 
been  effected  in  tiie  Law  of  Bankruptcy  or 
Insolvency.  A  change  of  jurisdiction  is 
the  utmost  that  was  contemplated  or  at* 
tempted.  The  trading  community  have 
complained,  discussed,  considered,  and  as- 
sociated, in  order  to  give  effect  to  their 
remonstrances  as  to  the  unsatisfactory  state 
of  this  branch  of  the  law.  Those  remon-^ 
strances  have  hitherto  been  utterly  inef- 
fectual. The  Commissioners  of  Bank- 
ruptcy»  who  wer6  entrusted  with  the  admi- 
nistration of  the  law,  whilst  pointing  out  its 
imperfections,  have  publicly  and  repeatedly 
deplored  the  harshness  of  its  operation  upon 
honest  insolvents,  and  the  encouragement 
it  affords  for  the  practice  of  successful 
frauds  upon  creditors.  The  evil  is  ad- 
mitted, but  the  session  has  terminated 
without  any  attempt  to  redress  it.  The 
Insolvent  Act,  (6  &  6  Vict.  c.  116,)  re- 
quires that  the  commissioner  shall  be 
satisfied  that  an  insolvent's  petition  and 
schedule  are  true,  before  he  is  authorised 
to  make  a  final  order  for  the  protection  of 
such  insolvent.  The  last  Insolvent  Act,  7 
&  8  Vict.  c.  96,  s.  2,  prescribes  a  form  of 
petition,  and  enacts,  that  if  such  petition 
shall  not  be  in  the  form  therein  prescribed, ' 
**  such  petition  shall  be  dismissed/*  No 
power  is  given  to  the  court  in  which. the 
petition  is  filed  to  amend  it  under  any  cir- 
cumstances.    Many  hundreds  of  peiitions^ 
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have  been  dismissed  for  defects  of  form. 
One  case  was  reported  in  this  work,*  in 
which  three  petitions  filed  one  after  an- 
other by  the  same  insolvent^  were  dis- 
missed, uponobjectiohs  to  the  form  of  the 
petition.  The  commissioners  have  re* 
peatedly  expressed  their  regret  that> 
under  such  circumstances,  and  where  no 
objection  arose  upon  the  merits  of  tlie  ca8e» 
they  could  not  assist  an  insolvent,  and 
permit  him  to  amend  his  petition.  Again, 
there  is  no  power  in  any  case  to  allow  an 
opposing  creditor  his  costs  ;  and  where  a 
fVaudulent  debtor  has  his  conduct  exposed 
and  investigated,  it  is  at  the  expense,  not 
of  the  insolvent's  estate,  or  of  the  general 
body  of  creditors,  but  at  the  expense  of 
the  particular  creditor  who  has  already, 
perhaps,  suffered  a  serious  pecuniary  in- 
jury at  the  hands  of  the  insolvent.  These 
obvious  defects  of  the  existing  law  are  left 
without  any  attempt  at  amendment.  In- 
stead of  repealing  the  acts  which  have  pro 
.  duced  BO  much  confusion  and  dissaiisfac- 
tioD,  the  great  measure  of  the  session  has 
been,  to  entrust  the  administration  of  the 
law  so  universally  condemned  to  new 
judges,  with  the  prospect  that  as  soon  as 
they  have  mastered  its  provisions,  and  en- 
deavoured to  put  such  a  construction  on 
■  them  as  may  be  thought  conducive  to  the 
ends  of  justice,  the  whole  system  shall  be 
altered,  and  laws  founded  on  a  different 
principle  substituted.  A  course  of  pro- 
ceeding so  much  opposed  to  the  dictates  of 
experience  indicates  a  very  remarkable  in- 
sensibility to  the  importance  of  the  sub- 
ject, and  induces  us  to  look  rather  with 
apprehension  than  hope  to  the  efiects  of  a 
measure  passed  under  such  circumstances. 
The  Vexatious  Actions  Bill,  referred  to 
in  a  former  number,^  and  the  very  im- 
portant bill  introduced  so  late  in  the  ses- 
sion as  on  the  8th  July,  by  Messrs.  Greene, 
Milner,  Gibson,  and  Parker,  for  amending 
the  Acts  for  winding  up  the  affairs  of  Joint- 
Stock  Companies,  have  both  been  with- 
drawn, it  would  seem,  without  discussion.*^ 


CONSTRUCTION  OF  THE   STAMP 
ACT. 


AGREEMENT  FOB  PUBCHASE  OF  RAILWAY 

^  ^  *n|E'hBmber  of  the  Exchequer  Reports 

^/^.  5^^jp^|^Jii^3^uring  the  last  week  contains  the 
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31,  p.  274. 

"^^P^mr  ™^^''  bills  postponed,  see  p.  304 


report  of  a  case,*  in  which  two  questions 
were  decided  touching  the  ccmstraction  of 
the  Stamp  Act,  (55  Geo.  3,  c.  184.) 

The  action  was  brought  to  recoTer  the 
IfR'ice  of  railways  scrip,  andtbs  evidence  to 
support  the  plaintiff's  case  was,  that  on  the 
12th  August,  1846,  the  defendant  gave 
the  plaintiff  a  verbal  order^  and  subse- 
quentiy»  on  the  same  dfiy,  i^nd  In  respect 
of  the  same  transaction,  signed  a  memoran- 
dum in  the  following  form  : — *'  Bought  of 
Nathan  Knight  (the  plaintiff)  fifty  shares 
in  the  Huddersfield,  Halifax,  and  Bradford 
Railway  Company,  at  10/.  per  share." 
This  document  was  unstamped,  and  lost 
before  the  trial.  It  was  proposed,  how- 
ever, to  give  secondary  evidence  of  the 
contents ;  but  this  was  objected  to,  on  the 
ground  that  the  lost  paper  contained  the 
only  legal  evidence  of  the  contract,  and 
ought  to  have  been  stamped.  CrtawdL^ 
J.,  who  tried  the  cause,  thought. the  ob- 
jection well-founded,  and  nonsuited  the 
plaintiff. 

It  was  afterwards  argued,  that  the  above 
memorandum  was  not  an  agreonent  re- 
quiring a  stamp,  and  that  the  transaction 
was  within  the  exemption  in  the  Stamp 
Act  relating  to  '*  goods,  wares,  or  aierchaa- 
dise.'*  In  reference  to  the  first  pofn^  it 
was  submitted,  that  nothing  is  liable  to 
stamp  duty  as  an  agreement,  except  that 
which  both  parties  reduce  into  writing,  and 
that  the  memorandum  signed  by  the  de- 
fendant was  not  a  contract  binding  on  iioth 
the  parlies,  but  a  mere  acknowledgment 
by  one  of  them  of  an  antecedent  psrol 
contract. 

The  court,  however,  whilst  admitting 
that  a  mere  proposal  is  not  within  the 
statute,  held  that  this  was  a  menaorandom 
in  which  the  defendant  put  down  what  he 
meant  to  be  the  terms  of  the  contract,  and 
which  tlie  plaintiff  received  as  such.  It 
was  evidence  of  the  contract,  and  widnn 
the  words  of  the  Stamp  Act.  The  ease  of 
Hughes  v.  Budd^  was  referred  to,  where 
an  agreement  signed  by  the  plaintiff  only 
was  held  to  be  valid  as  an  agreem^^t,  and 
to  require  a  stamp. 

Upon  the  second  point  it  was  argued, 
that  railway  scrip  was  ''merchandise,'*  as 
a  thing  accustomably  merdiantable  in  the 
market,  and  transferred  by  delivery ;  but 
the  court  held,  that  the  sale  of  scrip  eouM 
not  be  said  to  be  the  sale  of  **  goods,  wares, 
or  merchandise,*'  within   the  meaning  of 


•^  Knight  V.  Barber,  16  Mees.  &  W.  ^. 

^  8  DowL  P.  C.  478. 


Comtiructkm  of  the  Stamp  Act^NoteM  on  Equity. 


^ 


the. exemption  in  the  Stamp  Act.  The 
exemption  was  intended  to  protect  bofid 
fide  mercantile  transactions  of  the  sale  and 
.  pmrcbase  of  goods,  but  this  was  a  mere 
agreement  between  one  speculator  and  an« 
other,  whereby  the  party  acquired  a  right 
to  the  allotment  of  certain  shares  to  be 
afterwards  issued  in  a  particular  company. 
A  judicial  construction  had  already  been 
'  put  upon  these  contracts  in  the  case  of 
Humble  V.  Mitchell,^  in  which  shares  in  a 
joint*stock  banking  company  were  held  not 
to  be  within  the  words  "  goods,  wares,  and 
merchandises,"  within  the  17th  section  of 
the  Statute  of  Frauds,  and  the  same  con- 
atruction  must  prevail  here.  Upon  these 
grounds,  the  court  was  unanimously  of 
opinion,  that  the  ruling  of  the  learned 
judge  at  the  trial  was  correct. 

In  the  course  of  the  argument  in  Knight 
V.  Barber^  the  definition  given  by  the  late 
Justice  JErskme  in  Vaughtm  v.  Brine,^  was 
adverted  to,  viz.,  ''  that  such  agreements 
only  required  to  be  stamped  as  would  be 
evidence  against  both  the  contracting 
parties ;"  but  Parke,  B.,  thought  a  more 
correct  definition  was  given  in  the  case  of 
Seeching  v.  Westbrook,^  namely,  "  that  a 
written  instrument,  to  come  within  the 
terms  of  this  clause  of  the  Stamp  Act, 
must  have  been  made  with  the  intention 
of  containing  in  itself  the  terms  of  an 
agreement  between  the  parties."  This 
definition  was  not  adverted  to  in  the  more 
recent  and  somewhat  celebrated  case  of 
Vollans  V.  FUtclier^  in  which,  it  may  be 
remembered,  the  Court  of  Exchequer  de- 
termined, that  a  letter  of  allotment  of 
shares  on  which  the  nllottee  afterwards 
paid  the  deposit,  was  not  evidence  of  a 
contract  requiring  a  stamp  within  the 
meaning  of  the  Stamp  Act. 

NOTES  ON  EQUITY. 

RXSPONSIBILITY   OF   SOLICITORS. 

A  0OL1CITOR  to  whom  money  is  entrusted  by 
his  client  for  the  purpose  of  inyestment  on 
mortgage^  is  boimd  to  see^  not  only  that  the 


*  11  Ad.  &  El.  205. 

'  1  Man.  &  Gr.  559;  1  So.  N.  R.  258. 

•  8  Mces.  &W.  411. 

'  See  ante,  p.  119.  The  ease  of  Vollam  v. 
Ffefcjbtfr was  cited  before  Wilde,  C.  J.,  in  a  case 
of  Chapman  v.  Heam,  on  the  last  day  of  the 
London  sittings  at  nisi  prius  after  Trinity 
Term,  and  the  learned  C.  J.  declined  to  act 
upon  the  authority  of  that  decision. 


title  to  the  property  is  good,  but  that  the  Inibaa 
is  sufficient. 

In  a  recent  case  before  the  Master  of  tlj^e 
Rolls/  it  appeared  that  the  defendant,  a  so- 
licitor, applied  to  the  plaintiff,  a  derffyman, 
and  requested  him  to  lend  to  John  Wyn  the 
sum  of  3,000 ^  on  mortgage  of  certain  lands, 
which  had  recently  been  valued  at  the  sum  of 
3,942/.  10^.  The  plaintiff,  who  seems  to  hare 
had  entire  confidence  in  the  solicitor,  agreed, 
gave  him  a  cheque  for  3,000/.,  and  left  the 
completion  of  the  arrangement  in  his  hands. 
A  mortgage  security  was  forthwith  executed 
by  Wyn,  which  bore  date  the  27th  April,  1836. 
The  solicitor  retained  it  in  his  possession,  and 
continued  to  pay  to  the  plaintiff  the  interest  at 
4 1  per  cent.,  as  it  from  time  to  time  'became 
due,  with  one  accidental  omission.  In  Novem« 
ber,  1840,  he  refused  to  continue  further  pay- 
ment, stating  that  the  rents  were  insufficient. 

On  investigation,  it  turned  out  that  the  se* 
curity  was  considerably  deficient ;  that  Wyn 
held  part  of  the  property,  valued  at  375/.,  as 
fee-simple  onl)r  in  right  of  the  life  interest  of 
his  wife  therein ;  that  other  part,  valued  at 
529/.,  had  been  altogether  omitted  from  the  se- 
curity ;  that  the  residue  was  subject  to  a  debt 
of  50/.  and  a  mortgage  of  200/.  due  to  the  so- 
licitor under  a  deed  of  June,  1835.  It  was  not 
shown  that  the  nature  of  the  security  was  made 
known  to  the  plaintiff  until  the  year  1839  or 
1840.  Wyn  became  insolvent,  and  the  pro- 
perty was  bought  in  at  a  sale  by  auction  for 
2,200/.  This  being  insufficient  to  pay  the  mort- 
gage to  the  plaintiff,  negociations  took  plaee 
with  a  view  to  obtain  payment  from  the  solici- 
tor^  which  being  ineffectual,  this  bill  was  filed. 
The  bill  prayed  a  declaration  that  the  sum  of 
3,000/.  advanced  by  the  plaintiff,  was  impro- 
perly invebted  by  the  defendant,  the  solicitor ; 
and  that  the  plaintiff  was  entitled  to  the  benefit 
of  the  indenture  of  the  27th  April,  1836,  or  to 
the  benefit  of  the  mortgaged  premises,  free 
from  the  charge  thereby  created. 

The  Master  of  the  Rolls,  after  stating  the 
case  and  reciting  the  deeds,  observed,  "  that 
the  defendant  was  not  agent  and  solicitor  only, 
but  also  trustee.  He  received  money  from  the 
plaintiff,  without  any  security  whatever  but 
.the  confidence  which  the  plaintiff  placed  in 
him.  It  was  his  plain  duty,  in  his  character  of 
solicitor  and  a^^ent  onlv,  to  invest  the  money 
on  proper  security,  ana  to  use  no  fraud,  misre- 
presentation^  or  deceit ;  but,  having  obtained 
the  money,  he  constituted  himself  trustee  of 
it,  and  must,  in  my  opinion,  be  treated  as 
trustee  from  the  time  when  he  obtained  the 
possession  of  it;  or  the  power  over  it. 

It  was  wholly  inconsistent  with  his  duty^ 
either  as  agent  or  as  trustee,  to  take  any 
security  less  than  that  on  which  he  prevailed 
on  Mr.  Craig  to  advance  the  money. 

If,  as  he  alleges,  he  did  not  at  the  time  when 
he  produced  the  valuation  to  Mr.  Craig,  know 
that  the  life  interest  of  Mrs.  Wyn  had  been 
valued  as  the  absolute  property  of  Mr.  Wyn ; 


Craig  v. 


-,  8  Beav.  427. 
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9H  Note$  on  £jr<i^7^r~9^^^ 

ifi  as  he  all^^,  he  did  po^  atjhe^evnf  ^me 

-— — ey^ 
per- 

days  afterwa^Td8,>bd  w!ijl8t,ttiii  iabMi:pt  Mr. 
CAig  was  ih'tefilWhdk  orpS^ii;.  ;^jiiit.  f^he 
deed  ^cas  executed,  he  knew  >l^at'it  .Cj^mm-Ued 
dnly  th«  life  ftiter^t'of  MrtrWj^ri/aRho.uiflf.thf 
property  had  heen  x-alued  aa  an  absolute  in- 
terest ,of  her  bwsliaipyd  ;  fuj4^hf^w4)ial  jh^ad 
withdrawn  /r9m  thi^  eecupty  jjo^peity  •wjpd  ip 
the  vahiation'to  he  worth  62Qr. ;  '  and.  n'e  nad 
then  in  his  hands  ot'  Wwer  thd  sutb'  of'  ijM0l 
bdonging  to  tfte  [Aaliitiq.^hi'eh'he'^^aVi^iih 
on  4hat  redoc«M  «cf<<ui^.'  lti=0O-«^ttiie/Iie^wii6 
not  acting  urlha  solkitw-oc^ent^^tKe  phdii^ 
tiff  to  invent  the.  motley)  i  tin  i<ii  givscp  iteouQtjr; 
but  was  assuniing'  the  power  and  di8C(t^i9f)  J0 
invest  the  money  on  an  altered  security,  and 
his  coudtfec  eatiiiot  be  fifMmc^il^d  "wltti'tll^  per- 
fontoaiiceof  his  duty;  eitheV 'a^  stAH^o)f  ihd 
li^eiit;  or  «s  trustee,  and  I'iuii  dMMt  li  eaUttot 
be  attribute  to  m^re'^n^K|geiie^.  'Th^  ilinio^ 
value  was^UKied  io  be  3,<94«2/l  lO^.;*  aiM  WheA 
from  thid  th«  taliiie  Of  the  |^tt)pm>'  etduded  Is 
deducted,  tti^the^ with' ihe  difiet^mr^' arisidg 
Mm  the  ifnptbper  tdlue  of  the  life"  estate-  of 
Mrt.  Wyli ;'  afad  whtn  it  hf  furtHel-  bortsMer^ 
that  the  defendant  waft  at'  the  tftne  (i^tiainfng  a 
]^i^cht  fep  hiiAseff,  or  a  client  fo^  %hom  He 
was  persona!  security,  tod  mixing  li^  this  plain- 
tMTs  ttioftey  aiid '  trtttsaetibn  widi  his  own 
hioney  and  transactiob'  there  "is  too.  t^Uch 
iieason  to  think  that  the  defendant  mUst'liat'^ 
had  siine  distinct  objvci  of  his  owii'  in- viiw. 
«^'  ; .!    :•-.::  '4  • '    .'••"•  -^-fc*     •:  ■'  i^ 

l*he  crie^fltppedrt  to  'me  to  be'ti'  ca^fe^'Of  WTriii' 
bin^d  agendy  and  trust/'and' I  am  of  ^phHoft 
that  the  d^tefidaht  haft  w  «cted>sjto'nlafe 
himself  persoitmily  afrsWerable '  to  the  tAa|ntitt' 
to^the  whole  sum  advanced.''  '''.''*  •"  •  »' 
•  '  Tbe'deftndant  S^etfisto.  Bpfe'thbftf^t4ie>^^^ 
only  agent  or  solicitor ;  ^  'Hi  tfjtVS,'  h^  T)^evet 
fliat  the  plaintiff  was  itiducct!  t<y  j^bde^t  "the 
^oftgaflCe'on  eeeiiigthe valu'attonof  Mr.  EJ^tott, 
and  oOVlley  and  Ash ;  but  lie^statfei  for^jim- 


•stlf,  that^b^  was  not  ffvi-areof  the  ^alueof' tfic 
premisesi'jhfd  did-rfot  insider  it'toTyieliftB  Hiily 
to  asccrtiifn  the  actual  taltie'of  Vit  J^roperty  ph 
ifrhich  the'plaintiff  adN'ariced  'thb  'ttidiileyi  thtilt 
is,  in  tti^  defeni*iht's  Vi^  bf  Tijsn^tV^ 
pre^'aH  tipon  "his'  dScnf  Jo  ifdVjifiqj  monfey'  oft  a 
reprejjehttitioncbtiimtinie^ted  by  th^  defettoatit 
Vrtn^lf,  ^\iho\it  anjr  kywlefljEfeJ^rf  It*  trttlj. 
He  fu Aher  states,  tnar  M  docs  iiot  believe  that 
the  t)l^htiff  relied  <m  ahy  tWitg  ^aid  by  hini  ;as 
to  the  value,  buf  'hiade  InqUii^cs '  iti  '  various 
<|uairttrt  oftl^e  va!ue-6f  Ih*  tjecurity',  hut  he  has 
produced  ho  evidence  'Whatie\^i"ij]f^i6ifppoM  '6f 
thifr  all'egiitioTi:'"  •  Wii  Ib'rdibJp'dJi^c^cd  tliAt  An 
account  of  \^at  Wa^'  d\fe  tb'tlie'tj!^ritStti!lhotirId 
he  taken;  aiid  ^he^^state'st)id,-ptfre>^\i(fclia^^- 
ttioUeV  of  \i*icH  t^'as  to  Ue  implied'^'  paj*ni^t, 
dhd'tfife  aefefldaht  'was  W  be'  'hdd' bcrsonalfy 
^pon^bw  fhr'tlife  aeficinicy  aUd^lbrthe  costs 


A.  Mpw^ll  A  Son.  ,;84J.,  f^.\^1{:  * 
pAiin  df  poking  .up'tfve  IIHiitttfIs  4ri>b:  the 

in  tills  pan  of  the  digest  are  of  SWI^^" 
9\Aemj^^ce^,\^Af^ong^  tinfm^^g^  the 

faUowingi&  J    ^^-vn\M^    ^\».\:«0-»»    .'\    ;-.u-- 

Admiralty  ^  Aliens ;  Auctions  j  x  v^l^nHgi^f 

gpd.Creditorj  JBv^djucftjii  FafSta^f  fe  VwMks; 
I*(>o^i.|W>ywsj.,g^We.i^^i«Wg>>r«^ 

recent  en^ictmpts  oh  tliea^.  varji^i^jii^eri 
Mr.  Crabb  gjip.es  a.fficm.(?i5^l.feTi^  ♦of  ^ 
previous  8t«t»teB4  Thia.  ia,i^  very  «*/y 
method  of  proceeOirigvmrf  Ihe- teferewes 
to  ihfe  former  part*  ^  the  Dijgeit  etitfbfe 
thertadef  td  fihd  'tHfcU^Wc?  afitttrof'tte 
SrituTc  Law;hp>^ari^j^&i;^^u^^^  ^ 
/  %s  an  example  -ortlii^jw8r|c.^^^  .shfli 

AUqme^if^  ooniained  iu^tkte  {mate^t  fion  >-^ 
:tlst;  lAs  ttto  barrfaten^  (Mir^iOnto  aste 

forth  thttt   -•    '•  ■  •'  -•'^•'^'  Z^'*'  ^»*'  v.vi-T.vs. 

.C^SpeQ/^qg  ^TT>,^te«;?^  ««/}?  Weff^|lWialiJ^ti<iis 
^xchwigfi  .M,pui54ase,^t.^^  by.tkJ 

56  0.  3,  c.  52  ;   1  G.  I,  C.  6  f,^^  Pv4f^i.»JS  ^ 

fb«,i;qfnmiswP^8.«wfeJMAffifSffi  t?*^^fic»ff^r 
~      -  ^i  ^ 


2. Wju)Cv4.5„;i^.  ,P«?VJJf  titniPcAftMd,. 

,  f*  1f}i9:,dvty  w  t*e  aWW^?o]J.lpf *ifi 

is,fo»d.j|?(y  tjio^  (3,  3,^;  JMj.  $rfw?.J 

pl^adi  the.  13i  K-^.'<H  4,i^  i?TWto;  t5f^>»9(P 
.co»i^sfl  toffi  ri?peiviM..^ JwiftS^J*  ^»^ 
befo^ft;JH,  M..J  ;»Jd  :by:l^  «.*,*,?M.sAJ,^-*5.' 
s.  62,  a  b^prristcT  A».  n^t  t;f  fft^p4,«V»iWJ*^ 
barrister'scourt;  but  by  the  7,yv.  4.  and  1  A . 
6'.ai^;'Mif  t^rsoiT'^rfialli/edilHtti  i^fatfa^feoay 
ki  ^«(toilted' lb  'm$|«  defMtt;»ib^oo«m8aM>  A 
by^  &OV^.:ci:bO^ilL*ply0eediBg9Ii&ibAtta|!dgr« 
Pfirtie^i3(»y  be  assisted,  bjr^coui^se^)  ^h^  ^  G.  3, 
•c^  ;^3,  'sxipepefling  .pri'pr   j^Uit^a,-  /^laUs 


^^^s^v^^'' 


general;  and  the  10  G.  4y  c.  7>  regulates  what 


any 

^i^«¥rf*\l^lt8^H»y^4^^^.*S*,'^a^*tfed^W  5 
Wi>i^\ei^46,  ^bMuiiteVa  similar  ^itp^iAoa  for 
fAendljnaM\etM»;V^i»^artd  >  lll^  BXsttntviRS, 

.^^fvW.^AN  C;^Tp9^ica;>laa,|io4ii.^^  flAS- 

^"^^^■-flii  6-i^^\V/i',c'./6;*rtie'!iiinrcipal 
:Q<inmailiofi8o^6k#tipd  tbt  5  &d.:Vjc.  gisr;  to 
^metifi ,  t^  Jm  ^oce^n^,  pna^fw,.  ^^riimtf 
^r«  ^pjigii|^4,  to  ^IfiU-ate  m  :C|^,  pf  4i«pw?e 
cpncermns  certain,  accounts ;  and  ^pe.  "^  ^J^  j> 
•^  thli' provisions  of  these  iwo  acts*. 


c:^W,^ifcki ,, -,, 

p4n»ted   to    arbitrate    between    Con^iw  'ttmd 
Bomu^ks  to  submit  a  Special  Case  to  ths  Sa* 

-  i'f^Seck'ti-i^fti^'recftki^        &ffw:^;  ft 

in  ^WW«  d  |)kft^tti^  has'behi  ot  hetea^ftdrs^^ 


s|.l 


fenc6  t>y  couinqeL         ,  ,         y    . 

,";i3mi,  0.43(5  f J!  ^toKlpu;^  air  Queen's 


•'  "frf»A/^A«1(iy'tft!brhej8  tlind'  tolibHots,  the 
fe^wT^rfAllibt'  '^i>i;  that  ijlej>\1ilive 'beCf^ 
t((>^  aubj[e^lj;- o'j^  in^^^  statijjte/ai;',  sey^al  of 
whuixj^e  pQiir .  repeaJea  sncl  .,thpir  prpf 
yj^iqijs  jpp|[W>]idAted  itiit.the  rGfi^iieraL  Aoty 
0i&7VjctkCbt7/d^<>f(Mrj:whiicbili&  refers  to 
tlie.'drd  ipait  4>rithe!  'Digest;   title  ^So^ 


be  naioedli^ittiHe  recited act^/tb'arfuftratb'bei. 
tw^e%  the,paitifiSrt jbe  sha^,  UDoa  the  i^ejji^miion 
ta  wrftfng  OiT!the  treasurer  01  me  county,  or  of 
tk^Hyttfaig'JhMiiceirof  the  prison,  or  of  the  towp 
elfefrk' M  t!he'  hbtott^;  on  hehalf  lof  the  <  i^nncil 
^•the  bpro(i^»ii^ho>«ha11beifvtarestedm  the 
decraioo'ol  sndh  borough,  iheomupwered,  if  he 
ibiaH  fit,bd|0re  makir^  his  award,  to  stat^  oae 
pr  ,niore  special  caaea  tquchiixg  any  of  the  matt. 
t^n  ref^iT^^  to  him  for  the  opiniopi  of  such 
one  of  the  fuperior  courts  of  common  law  at 
WtHnMsi^'ii  he  »hall  direct,  ot  to  raide  in 
aiay  kW^i^  W  b6  faaade  bf  hrm  at  any  "time  «ny 
f|tieMio0#ibr  th(  Drpinicii'  of  each'  e<rait  $  ^^d 
such  &tni  khall4iear  and  dilinDiBi»  the  aatttter 
according  to  the  practice  of  the  oomi  UfNun 
special  cases,  and  make  such  order  as  to  the 
Ants,  4nd  bv  and  to  whom  and  in  What  manner 
tfk^  raihe  shall  be  paid  01'  borne,  iks  to  meh 
eouK'iihaU  i^em  ni^et;  and  the  dedsion  of  th^ 
6oaxi  irtidll  be  bimlihg  on  such  barri«te|r  in 
tnaking  bis  &W$trd. 

**^Seci.  «.--hi  c$»e  anjr  bardstet  so  named 
diet  olr  refused  to  act,  or  is  disabled  from  act- 
ing rither  fcom  ceasing  to  practise  as  a  barrister, 
or  for  aHy  othc!r  reason,  before  mating  his 
awvril^  the  sereral  parties  before  mentioned 
TBkf  name  atnother  barrister  for  the  like  pur- 
poses, and  th«  banister  so  newly  named  shall 
have  the  same  authority  to  decide  the  matter 
in  diiftrence  as  if  no  other  appointment  had 
betn  made;  and  in  erery  snch  case,  in  which, 
before  the  passing  of  this  act,  &  second  barrister 
liias  bem  appointed  to  determine  matters  left 
unsettled  or  tmdetermin^  by  the  barrister  first 
jqpppainted  for  that  purpose,  the  appointment  of 
soeh  barrister  shall  be  deemed  good." 

The  1st  Part  (p.  IBS,)  contains  re- 
fere&cet  to  the  fi>Uowing  statutes,  regard- 
ing tbe  oiEces  conferred  on  barristers :-» 

"  9  &  3  W.  4,  c.  45,  as  to  revising  barristers. 
"56  G«».  3,  c.  52 ;  1  Geo.  4,  c.  6,  and  6 


Attomie^  nod  .^^pUeitors  have  beeij^  the  subt* 
i^t  ojf  wnjt  s^tujtqfjj^evsTftJ  oC  jfrhicU  wr»  WW 
j;epwM!aM  :lbe*ff'!PrQVWooS:^€ftfS^id«ted  la 

|>art/M<i».tiu8pmciTpR»<  AnwMftgth^fjtatsrtes 
iw:P»TJli|<;ular^<VW«Mnents  iwhiphrewn  ift  forcft 
arp  such  SB  i^btta  to  makmg  altormes  or,  m* 
pearipg  by^ttofpej,  afi.^hs  »0  H-  3,  cu  IQi  for 
m,aking  ^uit^.tofaveral  courts  \  6  E.  |«  47.  8,  in 
pleas  of  tresai^es;.  1^  E.l,.  J^,  1,  c.iO,  for 
i|[|aklnggenepilattorpies;  }I3  E.  >,St...U,c..l5> 
f^prmfsmt.eloignes  suing  hyypxochm  umyil 
SL  2,  p»  l4/for  ps^sonn  sued  upon  wiits  of 
prtetminire  who. are  departing  the  rs^lm  witl^ 
%  M.'s  licencBi  .7  H.  4,  c.  13,  for  in\potj»t 
persons  on  reversal  of  outlawries ;  15  El.  6,  c* 
45,  for  religious  persons;    18  EL,  c.  6,  for  \r^ 


fqrmeifs  whp  may  sue  by  attorney ;  29  El*>  c.  5, 
^,  21,  fi>v  defencknft^  jn  pei^l  actions ;  1 1  G.  4> 
^od  l.W»4,  c.  i?5,  for  .parsons  under  disa^ 
bilitieff;  7.W,.4,.8nd  1  V.,c  114,  for  persons 
tried  on  any  charge  of  felony.    See .  further^ 

f)ig.  Attqrnxks  anp  SouGiToaSy  Parts  I., 
t„  SoMgiTOBS,  ill. 

,  "  Attornies  are  prohibited  by  several  sUtutes, 
as  the3li.  1,  cc.25,  2^;  13  E.  U  c  49;  I  B.  3, 
St.,2,  a  14.;  7  R.  2,  c.  15 ;  5  EU,  c,  9,  from 
maintaining  suits  unlawfully,  see  Dig«  Part  I,, 
tit.  Cttf  MPRRTY  and  Man.tenancb.  The  3 
E.  J,  c.  29,  inflicts  a  penalty  on  a  seijeant  or 
pleader  committing  deceit;  the  7  A.,  c.  12,  a. 
4,  declares  that  an  attorney,  suing  out  process 
against  ^u  ambassador,  eiiall  oe  deemed  a 
violator  of  the  law  of  nations,  and  may  be 
punished  as  the  Lord  Chancellor  thinks  fit,  see 
Dig.  Parti.,  tit.  Ambassador;  the  Annuifcjr 
Act,  53  G.  3,  c.  141,  prohibits  solicitors  from 
taking  more  than  l6#.  in  the  100/,  for  broker- 
age, 16.  tit,  Annuitibs.  EmbeislemenU  by 
attornies  are  now  made  punishable  by  the  7  &  8 
G.  4,  C.  29,  t*.  tit.  Larcbny  ;  the  62  G.  3,  c. 
63,  on  the  same  subject,  which  is  included  in 
the  saving  clause  of  6  &  7  V.,  c.  63,  Sched.  I., 
Ps^rt  II.,  was  already  repealed  by  the  7  &  8  G. 
4,  c.  27,  ih.  Part  L,tit.  Larcbny.  The  Uni- 
formity of  Process  Act,  the  2  &  3  W.  4,  c.  39, 
provides,  among  other  things,  that  the  name  of 
the  attorney  or  party  suing,  and  his  place  of 
abode,  shall  be  indorsed  upon  the  writ  of  empias^ 
and  if  it  be  not  issued  by  the  attorney's  an- 


286; 
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thority,  that  the  defendant  mav  be  dbcbarged, 
ih»  Piu>CB88>  tit.  Attomejfy  Indorsement. 

"  Persons  convicted  of  forgery  or  perjury  are 
disqnalified  to  act  as  attomies  oy  the  12  O.  1, 
c  29>  Me  Dig.  Part  IL,  tit.  Attorkirb  and 
Solicitors,  confirmed  by  6  &  7  V.i  c.  73  j  so 
an  attorney  or  solicitor  may  not  act  as  such 
while  he  is  a  prisoner,  6  Sc7  y»$  c.  73,  s.  31 ; 
80  be  may  not  act  as  agent  for  any  unqualified 
person  in  any  court  of  law  or  equity,  ib.  s.  32  ; 
80  he  may  not  be  a  justice  of  the  peace  while 
He  continues  attorney  or  solicitor,  ib.  s.  33 ; 
except  in  places  having  justices  of  the  peace  by 
charter,  ib.  s.  4,  see  Dig.  Part  III.,  tit.  So- 
licitors. 

'  "  The  service  of  clerkship  and  all  that  is  ne- 
cessarv  for  an  attorney's  clerk  to  do  to  qualify 
himself  for  admission  as  attorney  or  solicitor, 
18  now  regulated  by  6  &  7  V.,  c.  73,  ss.  5 — 16, 
ib,  tit.  Solicitors,  by  which  the  2  G.  2,  c.  23 ; 
6  G.  2,  c.  27 ;  12  G.  2,  c.  13  ;  22  G.  2,  c.  46 ; 
23  G.  2,  c  26,  are  repealed ;  the  du^  pavable 
op  the  admission  of  attomies  is  fixed  by  the  55 
G.  3,  c.  184,  Sched.  Part  I. 

!  "  Formerly  the  admission  of  an  attorney  in 
one  court  did  not  qualify  him  to  practise  in 
another  court ;  but  by  different  acts  now  re- 
pealed this  rule  had  been  departed  from,  and 
now  by  the  general  provision  in  the  6  8c7  ^^ 
c\  73,  s.  27 f  persons  duly  admitted  in  one  court 
are  capable  of  practising  in  all  other  courts,  on 
signing  the  rolls  of  each  respective  court.  The 
inrolment  of  attomies  in  courts  of  law,  and  so- 
licitors in  courts  of  equity,  is  also  regulated 
now  by  the  same  statute,  6  &  7  V.,  c.  73,  s.  20, 
8ft  Dig.  Part  III.,  tit.  Solicitors. 

.  "  The  granting  certificates  to  attomies  and 
solicitors  is  reg^ated  now  by  the  25  G.  3,  c. 
80;  37  G.  3,  c,  90;  and  6  &  7  V.,  c.  73,  ss. 
21—25,  except  that  ss.  27, 31,  of  the  latter  Act, 
(for  which  see  Dig.  Part  II.,  Attorn iss,  &c., 
tit.  Certificate,)  are  repealed  by  the  6  &  7  V., 
c.  73,  and  other  provisions  substituted,  ib.  Part 
III.,  tit.  Solicitors.  By  this  last  Act  re- 
epacting  the  provisions  of  former  acts,  persons 

J>ractising  without  certificate  cannot  recover 
ees. 

"The  provisions  in  the  18  H.  6.  c.  9>  as  to 
filing  warrants  of  attorney,  in  the  32  H.  8,  c. 
3.2,  as  to  entering  warrants  of  attorney,  and  the 
18  £1.,  c.  14,  and  4  &  5  A.,  c.  16,  as  to  filing 
warrants  of  attorney,  are  repealed  by  the  6  &  7 
v.,  c.  73,  Sched.  I.,  Part  II.;  but  warrants  of 
attorney  are  provided  for  by  the  3  G.  4,  c.  39  ; 
1  &  2  v.,  c.  110,  ss.  9,  10 ;  and  6  &  7  V.,  c. 
66,  see  Dig.  Part  III.,  tit.  Warrants. 

"llie  Annual  Indemnity  Acts  contained  a 
provision  that  defects  in  the  service,  S^c,  of  at- 
tomies should  not  disqualify  persons  who  had 
served  them,  if  otherwise  entitled  to  be  ad- 
mitted ;  also  that  application  for  striking  any 
attorney  off  the  rolls  on  account  of  any  defect 
in  the  articles  of  clerkship  should  be  made 
within  twelve  months  after  admission  and  in- 
rplment;  but  these  provisions  are  now  made 
perpetual  in  the  general  act,  6  &  7  V.,  c.  73,  ss. 
28,  29 ;  and  by  the  7  &  8  V.,  c.  86,  further 
protection  is  .given  to  clerki^  against  die  ne^^^ 


gleets  of  those  whom  they  have  semd,  see 
iNniA. 

^The  repeated  act,  2  G.  2,  c.  23,  s.  23,  con- 
tained some  provisions  resfiecting  the  tazaidofn 
of  bills  of  costs  delivered  in  by  attomies  and 
solicitors,  which  has  been  re-enacted  widi  con- 
siderable additions  and  alterations  by  the  6  &7 
v.,  c.  73,  ss.  37—43,  see  Infra." 

Mr.  Crabb  then  states  so  much  of  the 
6  &  7  Vict.  c.  73,  as  relates  to  the  tazattoa 
of  costs,  namely,  ss.  »7  to  41^  iiiclustve» 
and  gives  the  several  decisions  on  the  con- 
struction of  those  important  clauses.  To 
which  is  added  the  7  &  8  Vict*  c.  86,  for 
the  relief  of  clerks  to  attorneys  and  so- 
licitors who  have  omitted  to  inrol  their 
contracts,  &c. 

These  extracts  may  not  be  uninteresting 
at  the  present  time,  when  the  exclusive 
preference  shown  by  the  legislature  to  tlie 
higher  grade  of  the  profession  is  under- 
going considerable  discussion.  It  may  not 
be  matter  of  surprise  that  where  barristers 
and  attorneys  are  both  eligible  to  fill  par- 
ticular offices,  the  superior  influence  of 
the  former  should  generally  prevail ;  bat 
it  is  neither  politic  nor  right  in  govemaaent 
to  exclude  any  class  of  men  from  the  pos- 
sibility of  promotion  to  useful  offices.  The 
public  service  requires,  at  least,  tliat  the 
power  of  selection  should  not  be  limited  to 
one  class. 


NEW  STATUTES  EFFECTING  ALTERA^ 
TIONS  IN  THE  LAW. 

THRXJkTSNINO    LXTTXRa* 

10&  11  Vict.  c.  66. 

An  act  for  extending  the  Provisions  of  the  Law 
respecting  Threatening  Letters  and  accosiBg 
Parties  with  a  view  to  extort  money.  [9ta 
July,  1847.] 

1.  7  ^  8  O.  4,  c.  29;  9  O.  4,  c.  55;  7  W.  4, 
and  1  Vtct,  e.  87. — Pereons  sending  tkrtatewmf 
letters^  accusing  others  unth  certain  crimes,  with 
a  view  to  extort  money,  guilty  of  feUmy.  — 
Whereas  it  is  expedient  to  extend  the  provisiofis 
of  so  much  of  the  statute  made  and  paMed  in 
the  7  &  8  G.  4,  c.  29,  intituled  ''An  Act  for 
consolidating  and  amending  the  Laws  in  Eag* 
land  relative  to  Larceny  and  other  Oflfences 
connected  therewith,"  and  of  an  act  passed  is 
the  9  G.  4,  c.  55,  intituled  *'  An  Act  for  oan- 
solidating  and  amending  the  Laws  in  Iveland 
relative  to  Lareeny  and  other  Offences  con- 
nected therewith,"  as  relates  to  the  oiienoes  of 
sending  Threatening  Letters,  and  also  so 
much  of  the  statute  made  and  passed  in  the  1 
Vict.  c.  87,  intituled  "  An  Act  to  amend  the 
Laws  relating  to  Robbery  and  Stealing  from 
the  Person,"  as  relates  to  the  Ofience  of  acens>-* 
ing  Persons  of  unnatnral  crimes,  and  to  make 
farther  .Provisions  for  the  Punishment  of  aoeh 


N00  Statutes  ^ectmff  AUerationt  in  the  lukuf. 
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Offeifieei:  Bait  therefore  enacted  bythe  Qdeen's 
most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual,  and  temporal, 
and  ComznonB,  in  this  present  parliament  as- 
sembled, and  bv  the  authority  of  the  same.  That 
if  any  pacson.  shall  knowingly  send,,  or  deliver, 
oc  utter  to  any  other  person,  any  letter  or  writ- 
iAg  accusing  or  threatening  to  accuse  either 
the  peraon  to  whom  such  letter  or  writing  shall 
be  sent  or  delivered,  or  any  other  person,  of 
any  dime  punishable  by  law  with  death  or 
transportation,  or  of  any  assault  with  intent  to 
cpxamit  any  rape,  or  of  any  attempt  or  endea- 
vour to  commit  any  rape,  or  of  any  crime  in 
and  by  the  said  first-mentioned  act  defined  to 
be  an  infamous  crime,  w^ith  a  view  or  iutent  to 
extort  or  gain,  by  means  of  such  threatening 
letter  or  writing,  any  property,  money,  security, 
or  other  valuable  thmg,  from  any  person  what- 
ever»  or  as^  letter  or  writing  threatening  to  kill 
or  onurder  any  other  person,  or  to  burn  or  de* 
stroy  any  house,  bam,  or  other  building,  or 
any  rick  or  stack  of  grain,  hay,  or  straw,  or 
other  agricultural  produce,  or  shall  knowingly 
procure  counsel,  aid,  or  abet  the  commission  of 
the  said  offences  or  either  of  them,  every  such 


passed  in  the  5  G.  4,  c.  84,  intituled  "  An  Ad 
for  the  Transportation  of  Offenders  from  Great. 
Britain,"  it  was  enacted,  that  it  should  be  law- 
ful for  his  Majesty,  by  any  order  or  orders  in 
council,  to  declare  his  royal  will  and  pleasure  .» 
that  male  offenders  convicted  in  Great  Britain^ 
and  being  under  sentence  or  order  of  trans-*  . 
portation,  should  be  kept  to  labour  in  any  part 
of  his  Majesty's  dominions  out  of  Englana  to 
be  named  in  such  order  or  orders  in  council :. 
And  whereas  it  is  expedient  that  it  should  be 
made  lawful  to  remove  to  the  same  places  of 
confinement  any  male  offender  convicted  in 
Ireland  who  would  have  been  removable  there- 
unto if  he  had  been  convicted  in  Great  Britain : 
Be  it  enacted  by  the  Queen's  most  excellent  Mft« ' 
jesty,  by  and  with'  the  advioe  and  consent  of  ^ 
the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, , 
and  by  the  authority  of  the  same,  That  it  shall' 
be  lawful  for  one  of  her  Majesty's  principal . 
Secretaries  of  State  to  direct  that  any  male 
offender  convicted  in  Ireland,  and  being  under 
sentence  or  order  of  transportation,  mav  be  re-* » 
moved  to  and  confined  and  kept  to  labour  in 
any  such  place  of  confinement  out  of  England, 


offender  shall  be  guilty  of  felony,  and,  being,  in  like  manner  as  if  he  had  been  convicted  in 


conTlcted  diereof,  shall  be  Uable,  at  the  discre 
^ii  of  the  court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  th^n  seven 
Tears,  gr  to  be  imprisoned,  with  or  without 
iiard  labour,  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  be  once,  tvrice,  or 
thrice  publicly  Or  privately  whipped  (if  the 
court, snail  so  think  fit),  m  addition  to  such 
imprisonment. 

',  2.  Pemtu  accusing  others  qf  crimes  herein^ 
htfore  meHiionedy  with  the  view  of  extorting 


Great  Britain ;  and  every  offender  who  shall  be 
so  removed  shall  continue  in  custody,  and  shall 
be  kspt  to  labour  in  a  place  of  connnement  to 
be  so  provided,  or  any  other  place  of  confine-  • 
ment  to  be  from  time  to  time  provided  b^  her- 
Majesty  out  of  England,  until  her  Majes^j 
shsdl  otherwise  direct,  or  until  the  offender  shaU 
be  entitled  to  his  liberty;  and  that  all  the. 
enactments  of  the  said  act  relating  to  the  re*  \ 
turns  to  be  made  concerning  every  person  in  ^ 
custodv  in  each  of  such  places  of  confinement, ' 

1  ,v' J  j..xi__  -r  ^1-^ l^A^^J 


maueg,  ^c,  guilty  of  felony, — That  if  any  person  .  and  the  powers  and  duties  of  the  superintcnd- 
shall  accuse  or  threaten  to  accuse  either  the !  ent  and  overseer  having  the  custody  of  aar 

such  offender,  and  to  the  treatment  of  such 


person  to  whom  such  accusation  or  threat  shall 
oe  made  or  any  other  person  of  any  of  the 
crimes  herein<rbefore  specified,  with  the  view  or 
intent  of  any  of  the  casss  last  aforesaid  to  extort 
or  gain  from  such  person  so  accused  or  threat- 
ened to  be  accused,  or  from  any  other  person 
whatever,  any  property,  money,  secunty,  or 
other  valuable  thing,  every  such  offender  shall 
be  guiltv  of  felony,  and,  being  convicted  there- 
of shall  be  Hable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned,  with  or  without  hard  labour,,  for 
any  term  not  exceeding  four  years,  and,  if  a 
m^,  to  be  once,  twice,  or  thrice  pubhcly^  or 
privately  whipped  (if  the  court  shall  so  tnink 
fix),  in  addition  to  such  imprisonment. 

CUSTODY   OF   0FFBKI>KB8. 
lO&ll  ViCT.C.  67. 

An  Act  to  amend  the  Law  as  to  the  Custody  of 
.  Ofifenders.  [9th  July,  1847.] 
1.  5  6.  4,  c.  84.— 5o  much  of  5  G.  4,  c.  84,  as 
e^suis  that  male  offenders  sentenced  to  trans* 
pertatum  may  be  k^t  to  hard  tabour  out  of 
J^sfitand  etttemded  to  offenders  coaoicied  in  Ire* 
lait.'*-^  ^  10  T%ct.  c.  26.— Whereais,  by  an  ^ 


offenders  whUo  so    confined,   and   the  time 
during  which  they  shall  be  so  confined,  shall, 
subject  to  the  amendments  made  in  tbe  said 
act  by  an  act  passed  in  the  last  session  of  par* 
Uament,  intituled  "An  Act  for  abolishing  the 
Office  of  Superintendent  of  Convicts  under  ( 
Sentence  of  TransporUtton,"  apply  to  all  such 
male  offenders  convicted  in  Ireland  and  re-, 
moved  under  the  authority  of  this  act,  as  if  they 
had  been  convicted  in  Great  Britain  and  re- . 
moved  under  the  authority  of  the  first-recited 
act  to  such  places  of  confinement. 

2.  Offenders  under  sentence  or  ordervf  trans* 
portation  may  be  removed  to  any  prison  in  Great  '■ 
Bri^fltn.— That  it  shall  be  lawful  for  her  Ma* 
jesty,  by  an  order  in  writing,  to  be  notified  ia 
writing  by  one  of  her  Majesty's  principal  S^ 
cretaries  of  State,  to  direct  that  any  persons 
under  sentence  or  order  of  transportation 
^Hthin  Great  Britain  shall  be  removed  from  the 
prisons  in  which  they  are  severally  confined  to 
any  other  of  her  Majesty's  prisons  or  peni- 
tentiaries in  Great  Britain,  there  to  be  confined 
for  such  time  as  her  Majesty  by  any  such  order 
notified  as  aforesaid  shall  durect,  not  exceeding : 
the  time  for  which  they  might  have  been  lawfuUv 
confined  in  the  prisons  from  which  they  shall  ^ 


I» 
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have  beeo  severattf  removed ;  and  die  ocpi^se 
iof  nMuntainin^  any  such  pereoa  m  the  prisoft 
to  which  be  shall  oe  removed,  under  ihie*  an, 
and  wttf  other  ad&tionai  cxpenee  oicnmd  in 
such  iiriaoo  by  eoeh  removal  and  coafiDametfl, 
ahall  be  defrayed  in  like  manner  aa  tihe  capenae 
af  maintainingr  any  nicb  person  in  any  pliuce  of 
eoDfinement  appomtad  under  the  fiM-feailed 
aet. 


ELECTION  OF  LAWYERS  FOR 
'■     THE  NEXT  PARLIAMfiNt, 


.  Nsw  candidates  from  the  ranka  of  the 
profession  are  coming  forward.  "  Aaother 
and  another  still  aucoeedsJ' 

Mr.  Hffmff^,  Q.C.,  of  the  Mklhind 
Gircuft«  will  be  proposed  fbr  the  Borough 
of  Cambridge,  on  the  Conservative  interest. 
This  gentleman  is  a  bencher  of  Lincolnrs 
Inn,  Qhd  was  called  to  the  bar  in  ^^un^ 
1823. 

Mr.  Bei/ieU,  Q.  C,  is  a  candidate  fiir 
Frome,  a  small  constituency^  repreaevitisd 
airtce  1»S2  by  Mr.  Sheppard,  a  Ctiti^ 
aervative,  formerly  a  merchant.  Mr. 
^etliell  is  a  bencher  of  the  Middl^'TempIe, 
apd  was  called  to  the  bar  w  ICovember, 
1823.  He  has  the  Jargf at  praictice  in  ine 
Murt  of  tlie  Vic&-CbanceUor.of  £iigkfiid» 
id  whose  kindness  he  is  indebted  fo^'ilfi 
adjournment  of  the  court  for  twb  datii,  to 
etiable  him  persoi^any  to  conduct  Hs 
cknvasf,  and  sue  for  "  the  sweet  voices  ^ 
of  the  electors, — ^a  useful  Ie$spn  of  urb^ii^itjr^ 
According  to  tlie  arrangement  am^i^at 
ibe  liberal  candidates  for  the  borougli  of 
Marylebone,  Serjeant  Skee  retires^  avid 
Ml*.  Whiah  Harvey  will  go  to  thepqM 
ubder  very  favourable  auspices.        '        ' 

.  Mr.  Charles  Pearson  is  well';  sup- 
ported in  the  borough  of  Lambeth,  ,tp 
e».^Ty  elector  of  whidiy  being  upwarxia  of 
l^QOO,  he  has  dbiributedanabJeaddr^aaii 

'<  Sir  Fitxrcy  KMy^  it  secnia)  baa  traoau 
ferred  hia  regards  frbrii  Catkibridge  td 
L)'me  Eegis. 

.  Mr.  Frishjield  is,  proceeding,  uniclei; 
nipstpromUing  circum^tanqes^  iathe  cilyl 
of  London^  where,  fljpng.  with  nviAy  oUiW 
c)#saea  of  electors,  he  veoeivea  tlie  suppoitlai 
arlafgenumber  of aoiicttorai  He  #ill,  doiifoi^ 
less, beatow  his  best attemffin  dh  th^gt^vi* 
auces  which  they  seek  to  redress,  i)i  relaiidrtji 
hot  only  to  their  pwn  just  interests,  t^vil  tli^ 
dpe  administration  of  thelaw^,  ai^d  tbc/i; 
^iae  and  cartful  ameodmj^,.,,,.; , ;. .  n ,  -. 
<. '  Mh  £remrUfi0i  the  iCoroaer  ifor*  Devoik^ 
ahji«^  U  Hkdy  itovbeuvetyrned-ilbrn.tbe 
Iwrougft  of  BamstiypWv  v^het^  He  pi^tliiei 
i»fth^gre«crfeditfasdg6Rcitoh  <    '      '    ^ 


As  an  Mm^  t6  itlaf  llM%a^  ] 

by  ^MmidMs^tra^portedto  'ftsiiehftofKeQ  1^ 
purpose,' ^wft- My  now  tui^  t^  1^  V 
attd  itiott  tteedm  aupiflierfrtor the  mO  |fr-tBe 
^tdHfatied  of  waste  laAds,  wiiie&'nt«  tp  1» 
"ftMindlil  great  ahc^dance  hi  ef^t^^qataHcf  ^ 
theeinpire.  This  would  be  attend^  liowevei; 
it^h'iueh  diflicttfcyand  espitfnste;  thfeir^H  cer- 
tainly does  not  seem  to  be  practicable  -fMog 
tlM^  :  ^tat^  <^  puhisbm^f  yi9''  |ir0Ba6oa« 
Dkfkle^  imptTf'^6e^i^  a)^ly  bettf-aEril  diin 
dti''li^Mrd  1  a  "Snip.   'J9tlt -tiioiM^  H  cMId'  not 

boiM^t^^  th(s  sam^  ot]$^e«iMf  ^^biild-^Mt  jMHfS 
it  f^i^ed^^hdeb  whd  had^t^aifsMf^^bf^M  ^ 


th^ir  pAiR^HtheM,  land  iR#i£^  i&^tSt  ipMi^ka6b 
'^bdt^o^h  btmnf^miti,  'IM^fl^t>f  %td,Mittei6 
again' 1^  a'b^nlenaftci.  M^  ^ifedMMd 
niMl  '^iit  in'  >p<k«te^Ott  bf  th^'  BtA  ;eiptd 
giiin«d  liy  tiiematid  «6f  apitft  mthtf^MrpM^ti 
their<tmt«,  ibsiidi  mi^H  might 'UtdprfiiiMy 
#ovM;*bd  tH^'iAo^'^iiepteJm'mm  f»*Mr 
i»  and  t^eff'labbttr  upott  the  eaVMiMi  iifm 
Whsteif:  lAs  this  snbjecf  differs  sd'etili^djf  fi^Mn 
that  of  Oie  i|^heries;%bih  as^  tmtt^HU  a^d  the 
ap^litalion^of  kbdtir,  nf  nic^  |«tmcMir'ilirte* 
oMi  wfU  be  vequis^  ^6  nidre  iMllf  tifetiu. 
iftisce  it;  'Tto^igft  it^canttol'%b^^fthlHterea lit 
aU  less  practicable  or  benefie2«t,^'ildi>tt  M  %Ld 
lei«  Ub&t§i  jWW  i^  W  b^  i^AfHed  Hf^  %t  ^- 

tdi^e^  t^cbdiittend^dn^  «U<^\ftja0«^Vi'l^ 
pWfrefl^ftlt*t''df'''ith  tWcwit  aiMiaf y^  itrffe^lioe'  hi 
what  is  properly  called  the  allotment  trjfiBtM^ 
VhirajrscMri  i^  Mnrpiy  th^lMVh^^'f^  i^te^ 
ifMA^^'Smflf  pl6t^(^1afidka'1^  eiki^ 
UttiMlf  kdd  ftfiMilyN^Hb«t  ffiieH^i^ 
accustomed  labour.  For  this  li^'^^|£ffc' af Mf^ 
%A'i4o^'«^f  of  Itficf  gtmSt^r^sMnaH/'hfla'^no 
mo^^  ittt(ie^rWh)Jt  'hila^%aflib«ft¥W1ilt€f  ^i^mk 
tiOA^M^ti'atld  fdi^.  A'^itmei'^rtftiStei^b 
the^^«i5(itlMif«rag^  fhat  htfs  Best  ittlf}#«lM'lll^ 
ptn^^;*'  THii^y"iv«U  W(ivaied>  by  l^*>«jtede^ 
3ri^d«th«^tftliaai=  tevibiyC'«!MUIi  6//la  ftlttifkm 
vi^Yilf^hirprbda^  ifa  ^fttclinj^lihl  tmSfy  iiid 

ai^  tod>li^^^MtiM}«ht?d'^h'ttlt^V«r)f  %^Wi- 
d^nee^  W  dditftof'^uH,  ^d,  ^a^fl|  ^f&kt  tSbe 
Ls^iit«i%^'  Mebd>  SodHfit  'i««dti9^'tilM^  fel> 
jOWW((  ^stafAples  are  ^{^f%ij'  a9^p&l wdUUft  'a^ 
{^libte  -t^  fh6'preisi(M't^rpt>l»fe.^  '  ai^^lJMfi' 
«fmitt^llite^u^  «r  tha*  ijfliUiii^  ill>*|i(^¥eb6^ 

to^  hontei  ^sMtf Aiit ^o&»t  :^i     -> '1"  '  * ' 
aari  pi^Miiia  io'>i«34v'ii^h«^^eUu<^eBtia^^^ 

SHtfiignmsA,  >tliy^itt>prtlgfttS¥fefatft|t»y^-^daWl<ai 

fikfi'mA  lanhe^vttta  <i«iOi«aptf,  aAdf  3, 4eNp 
wfvnev'dn^.'  TfaatiiatiMB'df^hd  Mld^v^ 


^;  w\  '  c  ^ln'Gf!»»in$lJ4m<^8^0(md»f  Pumt/mfiMh 


forWtA^liUmtht  havA^Mfii  fdtiMttUiHil  for 
olmoiM  ieaaQ]fl|l/«H4UH^Mtf 'fthem  and  give 
nnmbera  only.  ■ 

**No,  1  was  conunittedto  the  ,countv  prison 
in  183aBWt<)AfigMr^  ^'ll^li^^anot- 
ment  of teid  in  iAdf,  ifid>i<Mii»«d  i«  fM^se  the 

_  i^^^-^vas,  iip|Nc'^^oDiiB4»<  y^Juhi^l'W* 

jP^flffi*  •■.(i^'o".f-  '     ".'   .'  t  jrt  ■  V  Jon  «sf>b  v/na 
miPW/W  pourt^«rf|s^t  .tf)^n. ..  Thej  pt^mmfiy 

rtjyeffi,hf^/eMy;e4,ft,ppw^f[j24,forfC904 

..  .,^. Mlw?aJ^y.Ae.libftwUty.9<ft.p««fc* 

,.  <f''ifyjikwmA^;^^\^^^fi»AmXl{^  Mhot$ 
pe4Mi)!<vr.djmd^Iy(9Pn4ttqt»;    H^^Jii^/^m 

HWrfof'fi9TOlai»t.,t;t:-.;i  -.(■  -...ii.'-  .'.rir.   ^.'A  •ix. 

A  f*  AMI-  A,irs|fj^ftBBkt^nqpa .  to ,  tl?i^  i»9i»th9  *»♦ 
mM^<ifl9^4Q  18fl|4,ftirffelqmy    IJ^.h^  fm.fOt 

ft^^ai^zs^i^ ^PV  jft.vffgr. hf?iwi#^  w4  ii»dttW 

WllfeiWWlpa«t.4»i5pp|]o»,wi^  6|te4cttk^ 

account.     For;  j9^»>Jipfv#Kep&.c4^  }Mg^  fmd 

^n^  mn^M^m  im^jfmM  ^^f^fi,'BB 

9ffMffl0g9Ai>^d«bQWr{fe^.fHh9ffi>  }^m.i^^M 

TBmvk'X  Hw  .p«iwn$H)fi  ?<ifM»)d.).TfiTr,  fA«iyixJ)^ 
adja«MidrMS^^ilir)to  iei(rqHm«tqnce^9«i«ndjV9cyf 
ing  with  them. 


NfH% '4faebi vaa  ^toiha  mntnal  ritks  likely 
Ao-siattend  -the  ^mcfMiffe?  for  land  ^woidd 
Jkare^  te  ihan.taloea  :or.  purdused  at.  kaat 
anflMent  for  tbc  ^a(t '.  openltbnb  '  Aamnaiag 
.tbaoittBifceriQCiilKlsdiBcbarged^coiiviQlB  Trithoot 
irtira]r<«ieaaa4>£iaimedkile  employniflnti  saiWM 
ahoiatad/loha  aa^let  t&.thon^  1^0  acres  at 
Soaat'jvouiil  ba  thft  hmonnfc  msa^ed  £or-thay«^ 
pose.  The  rent  being  that  of  the  gen«nl 
numer,  say  at  ona  pound  an  aere^-vhat  seca- 
ritu  9nful«  nmi  hwf0f  t%e)paf«iqnr  of <  al«  per 
annum  for  tyo  i^^res  from  aa^h  ^m^t^?  Pur- 
suing tKe  necessary  cbut^e  that  each  must  take 
in  the  cultivation  of  his  farm  by  the  spade,  he 
ml  MiVkk  the  first  ft^v"  mftikthfe^,  tn  the  di/ 


atiil  <»r^p^ing  of  U9'ftinni"hareiaade  it  • 
in  value  to  the  reht»'  aa  >tiHt  If  heoould  go'  no 
Ifvii^f/  thAilao8trimp)-i>lif^l^>thi|ig  Itot  o^ii  ba, 
tbe,^Q>(wM|Jdh9  seciwrei.and,!tfe  iw^er  ha 


e^kb^ndrA^. 

earned  a  little  money  to  start  with,  the  greater, 
thferefinb^ '  -ihe)  probabilitv>  \hii  no  ^^diffl^^ 
Iwbaik^yvr  waitld.ecsMt  Wi'Uxifi  naspact*  The  ci- 
ape)^(0reftrt(e^Ul>the,  ptro^est^  :way  agaMWt 
t^  expecu^ep^,i^^d  prove  ii^  trii^  tb^  theijeia 
n^  risk-in  it.    .  /  .  ,     -  n 

'  '  Ifihe  allotment  farms  were  estabfished  near 
th^  'enring  stadohs,  itkev  wdnld  ijb  H  con- 
siderable extefM  benl^fi^  eaen  other  y  the  refase 
i>f«be^ latter  bt^og  taken  off  t0'enfieh.4he  anQ 
alE  the x)dMri>8nd<BQ  incieaae>its<pvodHoak'  "Tha 
MTodHQft .  of '/tha.  16? aaer;.  again,. thus  Inemaaedi 
milfuiahing  a^  poi;|ijpn  of  ^the  food  tp  the  ininat^ 
of  t^e,  .cW:inj|r  hous^.  The  recid^irocal  advaa- 
tages  are  indispulable^  and  they  equally  tend 
to 'iUc!  restoration  andadirancement  of  cha- 
husttt^'sa  that^bv^lt^lmt'aecttre  steps  ifttictde- 
l^reak-'tfaa  )itaai8 tof>'criBia  ia  traasfovmed  iot6 
daas  of^pmdactiiv^/indaatry  and.aontentmaliL 
NKe^  m^yin^v  »aturn^  ^ha  iioipmon  .question 
of  i)rofit  and  lpss,in  the.  whole,  of  tb^  p^opf99fi^ 
measura.  ,  If  it  were  xlearly  shown  that^  the 
saving  ti&hce  arising  will  be  very  cohsiderablei 
thenSll  ddiM  or'  hesitatibn  ought  consequently 
to  e^aae;  ahd^the  read^^fert^'add  easiest  m^anir 
adoptadito^any  the  fiAan  iiito>  (^ration.'  Tak^ 
iq|Qjt)»B  mxta  ol;ifiO|000/.,  lSieifa,av^  iheanaottnt 
^^w#ai)i4aDyi)5aeT^t  ii^  imnrisoAmentonly  aoA 
punishment  on  board  the  hulks  a(  ho9|e,.^)i0i^ 
Jet.  us  see.,  how  this  cpuld  be  b<;e(  appified  \c^  the 
fisterieSf '^  ItK)  or  150  vessels  Atted  up  Tor  the 
deeri-sea  fisheries  t^n  the'  wiest  coast  bf  Itebad 
^mA  PS!i^¥e  tHKrithlHl  t^  more  of  the  •  afbr^*^ 
itaid'oapttid^  it>Hiay  be  aalled^  whan  tkitS'aa-» 
piifck:.  Bu^^ht  ecfMBflltera' doeannot  oectiff 
a§w  forwi^y.ywr^itW^  iuftlwimeaawWla  Ul 
MqyijJea,  the^^jwai^s  for  r^ywi^t  frpm.th^ 
pronts  pf  th^  urviertakm^.  hx  this  there  ^a 
smkltiflf  imrti'ovcinent  <}ver  the  present  mode  of 
iir^iiidttuVetJf  tttefeyme  araoniit;^  Kpw,  theiii 
a  certain  portion 'df'HrtttlWHg  tato  be  prt^fefl 
i«)4vi)(k)  iMr0oiis;<aiid  th€  wbakMiyf  tbevlaily 
0rijntcianWniAmflurai^ai4he^lfluai  oif  ^a^ita 
W9X,U^iwi^  th^f,5irovl4lrj«»^r^'|(HOOO^.m<NPci 
Such  ouUay  af^K  ,rt^Xs.fPi^,^a9y.,<V9fWar 
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stances  oceur.  *Wil  hm  stf U  left  the  iram  of 
40,0Cl0/.  or  30,000/.  tobeftpplidd  in  the  erection 
of  the  curing  depftrtmeivt,  ftnd-in  the  taking  or 
jmrehaeing  of  waste  land  for  allotments.  Divid- 
ing this  latter  eum,  it  will  prohahly  sofliee  for 
both  purposes,  but  cannot  occur  again  to  the 
like  extent ;  on  the  contrary,  it  bears  the  cha- 
Tftcter  of  an  inTeetment  of  so  much  that  could 
scarcdy  be  more  profitably  made.  In  the 
second  year,  with  the  same  income,  we  should 
require  not  a  great  deal  more  than  60,000/.  to 
be  expended  in  maintenance,  thus  saving  the 
remainder  for  other  purposes  as  may  be  re- 
quired. As  an  increase  may  arise  in  crime,  so 
would  there  thus  be  the  increased  means  of 
meeting  it,  though  not  for  vessels  to  an  equal 
'  amount,  yet  in  considerable  ninnbers,  till  the 
periods  of  punishment  of  many  convicts  gradu- 
ally expired.  This  diminution  would  go  on 
'  every  year,  and  make  way  consequently  for  a 
like  portion  of  fresh  criminals.  Let  us  now 
look  to  the  other  side  of  the  account,-*  the  re- 
turns that  may  be  well  expected  and  relied 
•upon.  In  the  deep-sea  fisheries  there  is  but 
little,  if  anv,  variation  in  the  supplies.  They 
'  suffice,  as  has  been  seen,  to  yiela  15  per  cent, 
profit  in  the  case  before  quoted.  This  profit 
<  embraces,  of  course,  every  outlay  of  outfit  and 
maintenance  of  the  crews,  and  also  their  wages. 

•  Upon  this  sure  footing  then,  already  so  clearly 

•  proved  by  actual  experiment,  is  it  going  too  far 
to  assume  that  the  whole  of  the  money  reoui- 
eite  for  maintenance  will  be  returned?  tnat 
60,000/.  a  year,  more  or  less,  will  be  saved  ? 
It  seems  to  follow  as  a  matter  of  course.    But 

•  we  have  more,  we  have  returns  on  the  invested 
~  capital  that  give  an  adequate  remuneration  for 

such  investment ;  so  that  unless  the  most  gross 
'  mismanagement  takes  place,  no  loss  whatever 
'  ought  to  be  incurred.  I  have  forborne  to  go 
into  detule,  or  minutely  to  carry  out  further 
estimates  where  the  ground  taken  is  of  a  nature 
so  novel  and  untried.  If  the  general  statements 
are  well-founded  and  near  the  mark,  they  will 
not  fail,  doubtless,  in  their  respective  particu- 
lars. It  should  not,  however,  prevent  the  ex- 
periment being  tried,  even  if  the  estimates 
should  exceed  the  returns,  or  even  come 
short  of  the  expenditure.  The  question  is  this, 
can  150,000/.  a  year  be  better  laid  out  and 
more  to  the  interest  of  the  coimtry  and  the  re- 
formation of  the  convicta  by  the  means  pro- 
posed than  bv  the  present  mode  ?  Is  it  better 
to  punish  rather  than  reform  them ; — to  provide 
miproductive  rather  than  productive  labour  for 
'them,  and  afterwards  to  turn  them  adrift  to 
commit  new  crimes  and  misdemeanors  ? 

John  Ildbrton  Burn. 


CONTENTIONS    AT    THE    CHAN- 
CERY  BAR. 


Trb  Court  of  Chancery,  amidst  all  the 

complaints  of  its  procrastinations  and  tedi- 

ousness,   has   enjoyed    the  reputation  of 

'  being  the  most  gentlemanly  tribunal  in  the 


kinfgdom.     Advocates  whose  nerves  were 
not  strong  enough  to  endure  the  tunDotl 
and  contentioa  of  tlie  common  law  bar,,  or 
the  animated  conflicts  of  a  nisi  prius  or 
assize  court,  and  who  shrunk   from    the 
angry  disputes  at  the  Old  Bailej«  deemed 
their  feelings  safe  from  outrage,  and  their 
temper  from  irritation,  in  the  presence  of 
the  judges  of  the  High  Court  of  Chaneerj. 
Tliere  might  be  an  occasional  sarcasm  from 
a   Heald  or  a  Sugden,  an  elaborate  joke 
from  a  Wetherall,  or  a  flash  of  wit  from  a 
Rose,  which  might  produce  a  slight  de- 
termination of  blood  to  the  head  of  the 
)  opponent,  but  they  were  always  adminis- 
'tered   without  acrimony,   and  led  to  no 
;  breach  of  legal  friendship. 
I     Now,  however,  it  seems  that  the  stormj 
\  discussions,  not  only  of  **  the  other  side  of 
<  Westminster  Hall,**  as  it  used  to  be  called, 
!  but  of  the  Criminal  Courts,  where  aonse  ai- 
'  lowance  may  be  made  for  zeal  in  cases  of 
I  life  or  death,  are  transferred  to  the  btther- 
to  decorous  purlieus  of  a  court  of  equity, 
and  in  the  presence  of  a  judge  who,  above 
all    others,     "bears    his    high    office    so 
meekly,'*  and  with  such  unvarying  urbanity 
to  every  one.' 

We  cannot  introduce  to  our  readers  **  ike 
scene,**  as  described  in  the  newspapers,  he* 
tween  Mr.  Purton  Cooper  and  Mr.  BetheS, 
\  Counsel  of  her  Majesty,  learned  in  the  law, 
j  but  shall  extract  from  the  pamphlet  of  Mr. 
Cooper  his  version  of  the  facts,  vouched 
by  the  authority  of  several  of  his  brelhrea : 

"  Early  in  the  morning  of  Tuesday,  the  13th 
instant,  a  cause  was  cdled  on  in  the  Vice- 
Chancellor  of  England's  Court.  Mr.  Bethdl 
was  the  leading  counsel  for  the  plaintiff,  and 
Mr.  Cooper  was  the  leading  counsel  for  the 
defendant.  It  had  been  arranged  on  the  pre- 
ceding dav,  the  cause  being  one  of  little  im- 
portance, out  nevertheless,  hkely  to  occupy  a 
considerable  time,  that  the  junior  counsel  for 
the  plaintiff  should  proceed,  notwithstanding 
Mr.  Betheirs  absence  in  the  House  of  Lords. 
On  the  cause  being  called  on,  no  counsel  a^ 
peared  for  the  plaintiff.  When  the  Vicc-Chan- 
cellor  took  his  seat  the  junior  counsel  for  the 
plaintiff  had  intimated  to  Mr.  Coo|)er  his  in- 
tention to  open  the  case ;  but  there  were  cir- 
cumstances which  afterwards  induced  a  belief 
in  the  mind  of  Mr.  Cooper,  and,  as  the  result 
has  shown,  a  similar  belief  in  the  mind  of  the 
Vice- Chancellor,  (although  his  Honour  was 
not  so  fully  acquainted  with  those  circum- 
stances,) that  in  consequence,  apparently,  oi 
some  new  pressure  from  tlie  client,  such  junior 
counsel  had  finally  determined,  probably  with 
reluctance,  to  take  the  chance  of  the  defendant 
being  unable  to  avail  himself  of  the  plaintiff*s 
default,  an  experiment  of  late  very  often,  usid 
but  too  successfully,  made.    The  plaintiff's  so« 
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licitor  was  present  when  ihe  cause  was  balled 
oi^  and  got  up  and  protested  generally  against 
any  advantage  being  taken  of  the  absence  of 
counsel ;  but  he  did  not  state  that  his  junior 
counsel  was  in  the  neif^hbourhood  of  the  courtj 
nor  did  he  intimate  that  such  junior  counsel 
would  be  prepared  to  go  on  in  his. leader's 
absence. 

"  Mr.  Cooper,  therefore,  at  the  instance  of 
the  delendant's  solicitor,  took  the  usual  order 
dismissing  the  plaintiff's  bill  with  costs,  on 
production  of  an  affidavit  of  service  of  the  sub- 
poena  to  hear  judgment.  At  the  like  instance 
of  the  defendant's  solicitor,  Mr.  Cooper  in- 
dorsed his  brief  and  delivered  it  to  him. 

''The  Vice-chancellor  then  proceeded  with 
the  other  causes.    Subsequently,  the  phuntiff's 
junior  counsel  came  into  court,  but  nothing 
passed.    Afterwards  Mr.  Bethell  unexpectedly 
arrived  from  the  House  of  Lords.     Imme- 
diately, upon  seeing  Mr.  BetheU    enter   the 
court,  Mr.  Cooper,  anticipating  the  possibility  of 
an  application  that  the  cause  might  be  heard, 
communicated  with  the  defendant's  solicitor. 
.  The  nature  of  that  communication  will  suf- 
ficiently appear  from  what  ensues.    The  an- 
.  swer  of  the  defendant's  solicitor  was  at  first 
verbal,    but    almost   immediately    afterwards, 
written.    The  verbal  answer  and  the  written 
answer  were  in  substance   the  same.      The 
written  answer  was  as  follows: — 'If  the  de 
fendant's  consent  to  the  cause  being  heard  by 
the  Viee^  Chancellor  is  necessary,  I  can  only  say 
that  such  consent  will  not  be  given,    llie  bill 
has  been  dismissed  with  costs,  and  the  Vice- 
Cbancellor  has  not,  as  I  conceive,  any  power  to 
'  open  the  matter,  and  the  defendant  positively 
refuses  to  give  any  consent.'    The  words  in 
italics  are  underlined. 

"Aiier  some  other  business  had  been  dis- 
posed of,  Mr.  Bethell  proceeded  to  open  the 
cause  in  question,  when  Mr.  Cooper  stated 
what  had  passed,  viz.,  that  the  cause  had  been 
called  on ;  that  no  counsel  had  appeared  for  the 
pLuntiff;  and  that  in  consequence  an  order 
nad  been  made  dismissing  the  bill; —that  he 

*  had  communicated  with  the  defendant's  so- 

*  licitor,  who  had  given  an  answer  (then  only 
a  verbal  one)  to  the  foregoing  effect. 

**  What  ensued  is  here  copied  and  abstracted 
from  notes  made  by  several  gentlemen  who 
were  present  on  the  occasion : — Mr.  Bethell 
aaid,  that  the  proceeding  of  Mr.  Cooper  was  a 
most  *  disgraceful '  proceeding.  Upon  this, 
Mr.  Cooper,  after  expressing  his  surprise  and 
sorrow  at  the  use  of  the  term  'disgraceful,' 
Baid,  that  if  his  advice  had  had  any  influence 
with  the  defendant's  soUcitor,  the  cause  would, 
by  consent,  have  been  again  placed  in  the 

*  paper  for  hearing.  Upon  me  Vice-Chancellor 
declining  to  hear  the  cause,  without  the  consent 
of  the  defendant's  solicitor,  Mr.  BetheU  said, 
'  I  think  this  is  one  of  the  most  discreditable 
acts  that  was  ever  witnessed  in  a  court  of 
justice/  Mr.  Cooper  :—-•  You  use  language 
of  this  kind  so  often  that  nobody  pays  any  re- 
gard to  it.*  With  reference  to  his  Honour's 
refiisal  to  hear  the  cause,  Mr.  Bethell  said,  '  If 


yodr  Honour  does  hoi  do  that  now,  which  'I 
earnestly  press  you  to  do,  .you  will  be  layihs^ 
down  a  precedent,  if  such  things  are  permitted, 
which  win  render  it  a  matter  Sir  serious  con- 
sidenftion  whether  counsel  shall  coatinoe  to 
practise  in  a  court  which  will  permit  such  an 
advantage  to  be  taken  of  an  accident.*  Mr. 
Bethell  then  said,  that  a  rq>resentation  made 
by  Mr.  Cooper  to  the  court  was  '  false.'  Mr. 
Cooper  repeated  tiie  epithet  'false*  seveial 
times,  noticing  with  deep  regret  that  it  came 
from  a  counsel  who,  in  point  of  business,  was 
at  the  head  of  his  Honour's  court ;  and  he  then 
alluded  to  the  irapoasibilitv  of  his  manifesting 
his  sense  of  the  affront  in  the  manner  customary 
in  past  times.  Contempt  he  would  not  say  that 
he  felt.  Pity  he  certainly  did  feel.  His  (po- 
sition both  at  the  bar,  and  in  society  happily 
rendered  what  had  fallen  from  Mr.  BetheU 
quite  harmless.*' 

Mr.  Purton  Cooper,  in  his  preface  to  tWs 
statement,  observes,  that 

**  The  conduct  of  the  bar,  and  especially  of 
its  leading  members,  belongs  to  the  public. 
The  only  effectual  control  over  such  conduct  is 
the  opinion  of  the  public.  The  mode  of  i^« 
dress,  to  which  recourse  was  formerly  had,  6n 
occasions  when  language  of  insult  was  used, 
has  become  obsolete,  and  any  attempt  to  revxte 
it,  and  particularly  in  the  legal  *  profeseioJi, 
would,  without  doubt,  meet  iwnth  unsparing  and, 
perhaps,  not  unmerited  ridicule.  •  •  •  i» 
But  still  words  spoken  in  a  court  of  justice, 
and  by  those  whose  avocation  it  is  to  aid  largely 
in  the  administration  of  justice — words,  which, 
although  if  the  same  be  true,  they  dishoncur 
him  to  whom  they  are  applied,  yet  if  they  ate 
untrue,  dishonour  no  less  him  by  whom  they 
are  uttered,  ought  not  to  pass  unnoticed ;  and 
the  only  notice,  which  modem  usage  seems 
now  to  permit,  is  to  make  those  for  whose  be- 
nefit our  courts  are  instituted  the  arbiters." 

We  have  omitted  some  of  Mr.  Cooper's 
observations,  which  were  doubtless  written 
under  excitement,  and  which  seem  iinne* 
cessary  to  his  vindication. 


NEW  COMMISSION  ON  THE  LAW  OF 
MARRIAGE. 

The  foUowing  is  a  copy  of  the  Commission 
issued  by  her  Majesty,  to  inquire  into  the 
State  of  the  Law  reUiting  to  Marriages  in 
the  Queen's  dominions  and  in  Foreign 
Countries. 

Victoria  H. 
Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Grwit  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  To  the  Right  Reverend 
Father  in  God  John  Bishop  of  lachfield,  our 
right  trusty  and  well-beloved  councillors,  James 
Stuart  Wortky,  Stephen  liushington.  Doctor 
of  Civil  Law,  and  Anthony  Richard  Blake,  and 
our  trusty  and  well-beloved  Edward  Vaughan 
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:  Ntm^^fkiuitm  oii>  tlu'LalQ  -qf'Uaniitffe^^-'^Ord^^iii  OfaMcif .« 


Wmistes,  Kni^  snd  Aadrm^  BntbeiifitidrJ 
Eaqnifey  metuig:  Whereas  an  huinbte'ad- 
dieea  has  been  fnese&ted  to'm  by  the  knigthu, 
ckiaeBs  and  bni|(eBiee,  and  xonunis^nera  of 
shires  and  trarghs  in  pariiamenl  assembled, 
hnmbhr  praying,  that  we  woidd  be  gnteiously 
ideiflea  to  appoini  a  commisjion  to  inqvire  toto 
the  state  and  operation  ol  the  Lsmrof  Marriage, 
as  relating  to  tiie  fsrohibited  degrees  of  affinity, 
and  to  marrii^es  solemnised  abroad,  or  in  the 
British  colomes :  Now>  knmr  ye,  that  We,  te- 
posmg  great  trust  and  confidence  in  Your 
knowledge  and  ability,  have  authorised  andap- 
pointedi  and-  do  by  these  presents  anthoHze 
and  appoint  yoa«  the  eaid  John;  Bishop  of  lidi- 
iield,  Jonics  'StuaM  Wortlnr»  Stephen  Lnskniig'. 
ton,  Anthony  Richard  Bteke,  Sir  Edward 
Vaughan  Williams,  and  Andrew  Rulftierfbrd, 
to  be  our  commissioneiii  £or  the  puiposet  afbve» 
said :  And  for  the  better efiectiii^  the  purposed 
of  this  our  commission,  we  do  bv  these  presents 
give  and  grant  to  you,  or  any  three  or  mote  of 
you,  full  power  and  outiioritytocall  before  yon 
scnch  persons  as  yo/t  shall  judge  likely  to  afl^r4 
you  any  information  upon  the  subject  of  this 
our  comBDtssion^  and  also  to  call  lor,  b«ve  ae> 
cess  to,  and  examine  all  sotfh  books,  dotu- 
ments>  registers  and  records  as  may  afford  the 
fullest  information  on  the  subject,  and  to  in«> 
quire  of  and  concerning  the  premises  by  all 
other  lawful  ways  and  means  wh«t«oever !  And 
we  do  by  these  presents  will  and  drdain,  that 
this  our  commission  shall  continue  ii^  fuU  force 
and  virtue^  and  Chat  you  our  said  commission- 
^rs,  or  aiiy  three  or  more  of  yQu»  may  from 
Ume, to  tin^  proceed  in  the  execution  thereof, 
and  of  every  matter  and  thing  therein  contained, 
although  the  eame  be  not  continued  from  time 
to  time  by  adjournment :  And  our  further  will 
and  pleasure  is,  th^t  you  do,  with,  as  littie.de- 
lay  as  possible,  report  to  us,  under  your  Bands 
and  seals,  or  under  the  hands  and  seals  oJT  any 
three  or  more  of  you,  your  several  proceedings 
under  and  by  virtue  of  this  our  eommission, 
l^^ther  vni.\k  what  you  shall  find  touching  or 
«opceming  the  premises  i  AimL-  we  further  or? 
4m  thiit  VQU,  or  any.  thrfje  w  more  of  you, 
may  have  ilbfsrty  jto^cepprt  your  proceieduigs 
under  this  commission  from  tix^e  to  tim«> 
should  you  jiWge  it  expedient,  so  to  doj  And 
for  your  s^si^l^i^e  in  th^  du|B  e^ eeution  of  jth^tae 
pr^qt^,  wejis^^  made  choice  ol  our  trusty 
and  well-Velqve  j  Herman  M^rivale,,  JSaquiits^ 
to  be  secrfMuy  to.this  our„,cemmissimb4ndt0 
attend  ypu»  whose  services  and  aeeis^nce  w*^ 
require  ypu  to  avaU  yoursjelv^  of  from.tim^.to 
time  as  oicf^ion  inay.  rsquirSf  /        ,     •,    ■ . 

Given  ^  our'Court  a»  ,Su,Jfm^$%  the  2gth 
daj  of  June  l»47.,  i»  the  4^v^th  yeac  of  lous 
xm&L       .,,..  .,.. ...   . ..      .,...,    .,  u  1    ,  . . 

;  By  h^.Mws^F'i^iPpmJWwd^' . .; 

(signed)         .^,.   .,  C,  ^WIY>^  . ; 

••r'j  ^-     '•  -    '"A-J«»I«fl»0»'lMf»lAi.i.  v;.. ..I  .■  •;(.;'( 

^  Vh«  Right  H«Mo«irri»k(€hs{rl«6ChrisMpker 


Lord-iQVMithtti,!  >I^(M  lli||1i»  0h^l:^br  of 
Great  Britain,  by  and^Jirith  the  advice  and 
assistance  of  the  Ri|dit  Honourable  Henry 
Lord  Ungd^e,'Mai^otWe  te>n8,  and  the 
Right  Hononmblfefi&r  LatiodotfifaaMeUv^Vke- 
iOhanoellDi3«f^£tigiand(  detblietieby  m|ittaa- 
aace -of  )aB»  act  of  pariiament.^iwshed  im  iStk 
fourth  year  of  the  reign  of  hes  (present  Majesfy 
intitoled,  M  An  Act  for  laeilitsfting  the  Adasinis- 
tration  of  iustice.in  the  Oafert  of  f ChaabMhr," 
(3  &4Vict4C;^i^>  andean  act  passed  in  the 
fourth  and  fifth  years  of  the  rsiga  eC  \mt 
present  Majesty,  Intitofed.  /'  An  Act  to  amfend 
an  Act  of  the  fourth  Year  of  tfanlEngn  ofHer 
preeent  Majestjr,  intituled  '  Aa  Act  for  £scililiit* 
mg  the.  Administration  of  Justice  in  tlae.  Cduit 
of  Chancery/?'  <4 '&  6  VicL  c,  &2,>  asd^in 
pursuance  oand  exeootinn  of  ell  other  powos 
ena(blin(g  him  in  that  behalf,  order  and  difeet, 
that  the  vtillS.  and  cinder  herehisfter  set  ^rtii 
shaU  bencefortii  be,  and.^for-alh^rfioses  he 
deemed  and  tafaeotto  .be,  a.^csnaaalniletod 
order  of  the  .High>Coiurttsf  Chonoevy;  tqs;:^ 
>  I'he'pUintiS'  is  not  to  obtain  au'lBsderof 
qf lirse.  for  Jpiye  to  amend  ;hisi  bill  a(lec  side- 
f(^dant,^b,emgfntitied  ta  mpve);h9S  sorrsd  « 
nbtioe  oifmotion  to  dismiss  the -bill  ibir  want  of 
prosecution.r    -       i '  i  ^  ^ 

CoTtsmiAM,  ^.  •-.    i    - 

LiAMGDAlit,  M.  R.       '  1 

:  b  '    Lamcblot  >Sha.dwxll»  V*  €S  E. 


TRANSFER  OF   MASTER  LYNCH  S  CAI75BS. 


J.- 


!•  I 


one  of '  ittV  ilast'ers  ot^tie,  ^HigtTlp^  of 
Chancer^  aiH  ob'tfie  mfiWy  W  iltsSrch  last, 
resign  his  office  as  one-of  the  Masters ;  and 
whAre{k8^tt:is  expedicttt  that  pDOvisibn  Bkduld 
^,^d^fpr  tie  .due  ^jspiUvl^^pf  ^^h.  causes 

matUrs 
Ataditv 

J^Abrv.l^inch  he.  Irahsferred  'to- Jobs  fdnqaid 
Dowdeswell,  Esq ,  William  Wingfip)d^  .<Bp%r 
James  William  Farrer,  Esq.,  ^W  Gimn  WiIsob, 
Knigfit,'  WllHaW  1JrouJfi?r^rj^&^^^^ 
WiTTiam  Senior,  Esq,;Samu4P4cKworai;Efq^ 
Sir  Atilliam  Horn^,  Kmghi^;&r  G^^ 
Knight,  aq A  Richard  tl'^cbardg*  ^?f     ~  ~  '     " 


Dtie.of  niemto  be  iakj^h  by'&faj'^pw 

court.  fihaU  fiirecU     A;^d  Jjii^.  .^ilfffJ^p, 
fiirlihei:  order,  that  ft'e.  saud  IfiEasjfclj^^ 


CoTt^Ki^AM't. 


House  i^Comm/ms  CoHthr^Law^  M99&Mimfi»t^Jk€Mi^  ^Widnw^Mi  PamHts.    305 


UOOSD  OF  COiiMOlJS  CGfiTSi  . 

•  .-M     -.  .  ■.!..<  .  .,11     ;         I      .    ■      •        . 

4kdite))]fi  of  4he>Him8e  die  foUdwuig  pvopoaed 
'Skhket  df  ^^,i«n'the  Taxation  oi  Cbsts  on 
Prijf  bM  Bilte,  ir-iz. 

.Fat  every  application  or  TeferenCe  £  s,  d, 
tQ  1*  lliB  T^'mff  Officerof  the  UoiilBe 
•of'  Goinmoas^^  for  tke  taxatfen  of  a  ' 
bifloCcosts^    •    ....  .1    o    0 

For  orery  100/.  of  any  bill  whieb 
altall    be   ttllotred    b^"  che    taxing    « 

•OffifSCT'       -      .      ,      .     ....     V      •'•.'•- 1      O-'O 

.  ::For.fli^ery  btlbnnfder  imL    .    i    .1    O    0 

:  Qb  the  deposit* of  every ^nemoiiali'    »'   • 
^soBif^ning  of  a  teport  of  the  taxing 
officer ...    '•  ^rf    ...     .    ,    •  •,  1    O  '0 

.  Jbr.  every  caitifioate  wbich  ahaU  >be 
•olfOMdl^yMii  Speaker    ...    .    .    .  1    4>    0 

•  I  For  oopiea  (O^finy  docomeiita  in  the 
office^  the  taidiif^  Mioor,  per  folio  of  > 

7i2f«inda.:<   .    v    .    .    ..    .     .'   ^    *  0     1'    0 

*Thal 'ihe  sinfe  fees  !>fe  paid  in  ekse  Mr. 
S[kftk\^  8ba!l  tifti-  to  t!<e  tajtmg:  office  anr 
M}<«ff''cdst^,  tiridferthe  aitth6flt)^  bf'ari  Act  df 
the  Sixth  year  of  his  late  Majesty  R?ttg  George 
tbe  Poarth,  "To  estabKsbra' Inflation  of  Ck)sts 
on  Private  BiUa;inUie.HoiMe'0f  Gbmmons." 
.  t  Thai  the  asdr  fiees  be  paid  and  applied  in  the 
same  manner  as  the  other  fees  which  are 
charged  at  the  Honse  of  Commons. 


LA\rAS90iC?lA+I0N  FOR  THE  BENEFIT 

:. .  .r ;;:. OiJ' :^]^9PPs$ioMi^' 'hen,  "  V ; 


\r 


'■'T^E  fWknriaK  i**  the  30ih  Annual  Report  of 
tlke'TOrtgctbrtf  of  this  tecelient  SocViity,  w^icfi 
ivfiicii^wjis  read  to  the  !/Vinu4  S««ieral.  Court 
Iwjli fjijn  'ftea LjhjM^y; •at  the  ,H»M. *f  tbe-fe^ 
ooapohuMiLafvSalDiety;  T.tJ.Aiivoyie^fi«4J, 

iii'tacthdih-''  -■ ' '"      '  -^     '  ■' " 


bjf  rj^iief  Has 


Wn  kB|if36d^.the^  directors  l^aveteen'e^ahiejd 

S,  |c2ilm^^      tifjin^^of'upwarcls  i^f  gO,(' 
^  tii.WCiiw:  ihcjljoyiety  ujppq  sucl^  ^  fpofi' 


upwarcls  i^f  gO,(k)Pf,, 
opn  sucl^  ^foQjiMr^pf 

i\o  those  fk^ihfH^pT  deceased  ipephw 
■--  dnAutf .  sja^cnptions  forb  '^ap, , ifl^i-. 


tt^'ffriit  fe|JtfU)lislwnepi!' of  the.  assocfa^r^^'thfi 
T^ctSlpX'i  liaVe'ejcc^erfed'the  exuenditMre.'  '  '  \ 
:*'y^^Mi}^^^^^J^^  Ihe  clirecWfVfea>;i| 
HcelireA  IWoHnation  of  a  beqiiejit  yH  do;,  to, 
the^iij^a  p^^the  association^  by  the  ^te  vvilliam 


Tiddk  Bmi^i  tbfr  ebttftent  «atbor«f^be  Book  tfa 

Prael&eei    »   ..,  /  > 

^<  Since  the  <  hnt  report^  one  new  C8S9  has 
oomeibefove^e  b6m,  of  a  member  of  the  bo- 
eiety  dyiog  annl  ikmring  kia  fanniy  unprovided 
for«  He  had  &Kked  an  important  official  aitii- 
aitioD,  «iid  it  may. be  assumed  that  it  had  never 
come  n^thia  ^hti  otmlemplationa  that  hie  sw- 
vivkn^  ftwHl^if  obld'denve:«oy  benefit  fcom  bia 
eubeenptJoa  >to  the.f nnd.> 

"  Thnse*  new^/c^ses  -iiave  4unng  the  year  been 
ftddedioiheMatof  non^poiembers' families  re- 
ceiving velief« 

.  '' Tbe  rebef  to. ihsB  tetter  ekes  of  applicania 
bas  ;  aoiif  been  '  dhided  iintx><  two  distinct 
bjrancheBT^'Ahe  casual,  and  ihe.permaiient;  tbe 
fii*8t  eoibracing  ci^s  Wkdre 'temporary  assiet- 
jance  has  iippeared/to'be  neoessiry;  the  latter 
indt^ftngtboae  which  eome  before  the  directors 
lannoaBy  for  ooasifilivalien. 

**  The  permanent  casua  of  lius. description  are 
|«ig«in;dtyid0diinlo.two  elaeses^tfaf  one  coa- 
usiatiDg  of  the  famibes  of  those  who  have  never 
,  been  members  ^  and  t^  ktter  of  those  who 
I  Imving  once  been  members  had  ceased  to  be 
Bu,  fKMBibly  from  inability  to  contmne  their 
siifastriptiooJ  A  prefisrenoein'  the  scale- of  al-< 
kHranc«b  is  abown  i»  tbe-latler  over  those  who 
'havafiever^subsoribedatalhi  .. 
j : .  '*  The  •fiOfte»  novr  oo^the  ibooks  of  the  assoda- 
1  tioA,  Bfid  r^aseiiiia^TeUef  d^rinf  the  past  Tear* 
ans.-asfoliAw:  >    -   '   ^r ,    .  >  .    - 

"  Primary  cases,  consistiD^  of  those  who 
'"  '  ,arjB  eKtItlea.td  the  fu}l  bencfifs  pf  tbe 
■'   "association    .     ,     .     ,     .     .     .     .    /     20 

"Secondary,  cpmjprlslnjj  tlie  families^ Qf . 
■  "' yion-inembers,  a^ld   to  \vhoin   relief,  . 
*""  t\'*iien^  extended  at!  all^  is  imparted  in 
'  ''  Very  different yfieasiire     .'..'..    .     . 
**11ie  entirp  riu'mber  of  cases  relieved 
' '  $\hi,e  ttui  yfeV  18^23^  when  relief  was 
'  first  jgTa,nlcd'  b^  the  assgciation,  has 
_  ■  ''1^ been; \ .. '  "1" ','..•.?,'  f,     :i /•...• .  • .   •    ••.  ^  17 

•  •'•THe'difetld^  catttiot  rfef^rW  thfe  succt^ssftA 
operwibftS*  df'  Ae '^Bo^iety  dUrittfe  A  \>eriod'  Wf 
30  j;citfs,'#i^otat  at  the  k^anAe  time  recordinyt 
lb«bf'  fticM  At'  the  1»^  w^icli  the  as^ciattoh 
hau'fecefntly^iisWitfed  fti  the  d^alh  6f  the  geh^- 
tleihan  '(tbte  latfe'  Charles  Bftitmy,  Esq.)  lA 
wbdrh^thfe d^A^ft  apjieat^/fi-om ah earlyhiinnt^ 
0f  ItV  iWeetihgd;  to  haVtf  drijfindt^d'  wh6  ^ak 
o«t»'«f  Aie  ebittlttffte^fty  xtlfom '  its  ycgitfttfoAa 
Wef^iintm&,  KHd  Whd^bffitfiMdd  asT  itft  ^edreVat^ 
for  th«'fiftrr*7^fefert'^"8fA*  they  Wml^ififbcf  Wltk 
plea«ufe^»thk'MthtflaM!  g^ilii^  meeting  of  t!t^ 
association.  12  ye6«'«ffef  the  t^niinfatioii  bf 
hk 'Official  tdttftfexitlii  il^ith  it, 'MVi  Mui-faykt- 
MMdid^lMYt,  At'htsT  tben'bdtiiDced'per^od  of  Hfe; 
exhibited  the  same  intelligence  and  solicitude 
for  its  weU^«^;ti^Hicfa''mKi'  cba^ra^erized  all 
hi»'«*!Wft^  tt^ertions.  I'^ii'- 

**farDircta8ion,;thjB  directors  regrel  15  sGfte 
that  the  nhiii^<imyt  i^^MVfii^tted  du- 
ring the  year  has  been  uuly  five ;  a  fad  which 
proves  how  inaidtqMt^thrfdtantages  of  the 
asspcMitiojft^areN  Af^preciated  b^  the  profession ; 
ap^.tbA.direotMSf  tnifsftnagauiHap^  lQ<lhe 
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MtiropoUian  and  Promneial  Lam  ilitoeiatMNi.—JffdyiM/  Diffoi. 


'members  at'  large  to  make  the  sodety  and  its 
objects  more  extensively  known  among  their 
professional  brethren. 

«  (By  order  of  the  Board) 

**  John  Murray,  Secretary.*^ 

METROPOLITAN   AND    PROVIN- 
CIAL  LAW  ASSOCIATION. 


We  understand  that  this  society  is  pro- 
ceeding prosperously.  In  some  counties 
nearly  one-half  the  solicitors  have  joined 
it,  and  other  districts  are  also  well  repre- 
sented. In  London  many  of  the  most  emi- 
nent firms  have  sent  in  their  adhesion,  and 
new  names  are  constantly  arriving. 

The  Yorkshire  Law  Society,  like  that  of 
Leeds,  has  come  to  resolutions  approving 
of  the  objects  of  the  association,  and  ap- 
pointing a  deputation  to  submit  the  address 
of  the  committee  of  management  to  the 
candidates  at  the  ensuing  general  election 
for  the  several  ridings  of  that  important 
county,  with  a  view  to  the  consideration 
of  the  topics  therein  set  forth,  preparatory 
to  the  state  of  the  profession  being  brought 
before  parliament.  As  a  substantial  proof 
of  cordial  support,  the  Yorkshire  Law  So- 
ciety has  voted  a  donation  of  25/.  in  aid 
of  the  funds  of  the  association. 

If  the  examples  thus  set  be  followed 
throughout  the  country,  there  can  be  no 
doubt  that  due  attention  will  be  given  in 
.  the  next  session  to  the  several  grievances 
under  which  the  profession  labours.  But 
no  time  should  be  lost  in  bringing  the 
topics  to  the  notice  of  the  candidates. 
The  time  chosen  for  the  formation  of  the 
new  association  has  been  most  judiciously 
made,  and  we  trust  that  the  exertions  of 
the  committee  will  be  seconded  by  the  pro- 
fession in  general.  Although  a  large  num- 
ber have  subscribed  their  names,  it  is  evi- 
dently important — towards  giving  all  pos 
sible  weight  to  the  undertaking, — that  the 
majority  of  the  whole  body  should  enrol 
themselves  forthwith.  Let  there  be  no 
waiting  for  « the  order  of  their  coming, 
but  come  at  once.*' 

It  may  be  again  mentioned,  that  this  as- 
sociation is  designed  to  unite  the  town  and 
country  solicitors.  Their  interests  are  the 
.same,  and  they  should  act  together. 
Moreover,  important  objects  are  to  be 
effected,  not  withiil  the  charter  of  the  In- 
corporated Society,  and  some  of  the  essen- 
tial means  of  effecting  those  objects  can  be 
pursued  only  by  individual  association. 


ANALYTICAL  DIGEST  OF  CASES, 

BBPORTSD   IN   ALL  THB   COVBTS. 

(Criminal  Z«i9. 
aborhon. 

On  the  trial  of  an  indictment  on  the  statute  I 
Vict.  c.  85,  for  using  an  instrument  with  intent 
to  procure  the  miscarriage  of  a  woman,  it  is 
immaterial  whether  the  woman  was  actuaBjr 
pregnant  or  not.  Reff.  v.  Goodchild,  2  C  &  K. 
293. 

ADMISSIONS. 

See  Evidence,  3. 

ASSAULT. 

Abusing  female  child. — SembU,  that  an  in- 
dictment for  carnally  knowing  and  abasing  a 
female  child  under  the  age  of  10  years,  which 
does  not  charge  any  assault,  the  prisoner  can- 
not be  convicted  of  an  assault  under  the  11th 
section  of  the  stat.  7  W.  4,  and  1  Vict.  c.  85. 
Keg.  V.  Holcroft,  2  C.  &  K.  341. 

Case  cited  in  the  judgment:  Reg.  v.  M*Rtie,  8 
C.&P.641. 

And  see  Robbery. 

BANKRUPT. 

Not  surrendering* — Fcwie. — Toum  eeirforaU. 
— The  felony  of  not  surrendering  at  a  district 
court  to  a  fiat  in  bankruptcy,  m^der  tiie  stat. 
5  &  6  Vict.  c.  122,  s.  32,  is  committed  at  the 
place  where  the  district  court  is  situate;  and 
an  indictment  for  this  offence  cannot  be  sus- 
tained in  a  different  county  in  which  the  person 
was  a  trader,  or  in  which  he  coiomitted  an  act 
of  bankruptcy. 

The  Stat.  3S  Geo.  3,  c.  52,  s.  2,  wiuch  relates 
to  the  trial  of  offences  in  an  adjoining  county, 
only  applies  to  cities  and  towns  corporate  which 
are  counties  of  themselves,  and  not  to  towns 
corporate  which  are  not  counties  of  themselves. 
Reg.  V.  MUner,  2  C.  &  K.  310. 

BATTBRV. 

Beating  a  deer-keeper^ — PuUinff  a  deer-keeper 
to  the  ground  and  holding  him  there  while  in- 
other  person  escapes,  is  not  a  heating  of  the 
deer-keeper  within  the  stat.  7  &  8  G.  4,  c.  39» 
8.  29.  A  mere  battery  is  not  sufficient  to  come 
within  this  enactment.  There  must  be  a  heat' 
ing  in  the  popular  sense  of  the  wcx-d.  Reg.  v. 
Hale,  2  C.  &  K.  326. 

BUBOLABY. 

Dwelling-house. — On  the  trial  of  an  indict- 
ment for  a  burglary,  it  appeared  that  adjoining 
to  the  prosecutor's  dwelling-house  was  a  kifai, 
one  end  of  which  was  supported  by  the  end  wall 
of  the  dwelling-house ;  and  that  adjoining  to 
the  kiln  was  a  dairy,  one  end  of  which  was  sup- 
ported by  the  end  wall  of  the  kiln.  There  was 
no  external  communication  from  the  dwelling- 
house  to  the  dairv,  and  the  roofs  of  the  dweU- 
house,  kiln,  and  dairy  were  of  different  heights : 
Held,  that  the  dairy  was  not  a  part  of  tiie 
dwelling-house,  and  that  a  burglary  could  not 
be  committed  by  breaking  into  it.  Reg.T, 
Higgs,  2  C.  &  K.  322r 
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COROSCBB. 

See  MoMtUmghttr,  1. 

DEPOSITIONS. 

1.  Mode  qf  taking. — It  would  be  always  de- 
ainble,  when  a  penon  of  weak  intellect  is  ex- 
amined before  a  magistrate  in  a  case  of  felony, 
tbat  the  magistrate's  clerk  should  take  down  in 
the  depositions  the  questions  put  by  themagis- 
trate,  and  the  answers  given  by  the  witness,  as 
to  the  witness's  capacity  to  take  an  oath.  Reg, 
V.  Pam/er,-2  C.  &  K.  319. 

2.  Deceased  witness, — In  order  to  make  the 
depositions  of  a  deceased  witness  admissible  in 
rridence  against  a  prisoner  charged  with  a 
felony,  such  deposition  need  not  have  a  separate 
caption.  If  there  be  a  caption  at  the  head  of 
the  body  of  the  depositions  taken  in  the  case,  j 
that  is  sufficient.  Reg.  y.  Johnson,  2  C.  &  K. 
335. 
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I  does  hot  render  it  inadmissible  if  the  eyideniee 
be  otherwise  receivable. 

A,  was  indicted  for  wilfully  setting  fire  to  a 
rick,  by  firing  a  gun  close  to  it,  on  the  29th 
of  March :  Held,  that  evidence  that  the  rick 
was  also  on  fire  on  the  28th  of  March,  and  that 
the  prisoner  was  then  close  to  it,  having  a  gun 
in  his  hand,  is  receivable  to  show  that  the  fire 
on  the  29th  was  not  accidental.  Reg,  y.  DoS" 
sett,  2  C.  &  K.  306. 

2.  Transcripts  of  parish  registers.  —  In 
ejectment,  it  being  proved  by  the  rector  of  the 
parish  of  C,  that  no  parish  rcffisters  existed 
there  of  earlier  date  than  1733,  the  transcripts 
of  the  registers  of  that  parish  for  1705  and 
1706,  returned  under  the  70th  canon  of  1603, 
were  produced  by  the  registrar  of  the  diocese 
from  the  bishop's  registry,  and  received  as 
evidence  of  a  marriage  in  1703,  and  a  baptism 
in  1706,  of  persons  through  whom  the  lessor  of 


3.  Mode  of  taking. — On  a  charge  of  felony,  i  ^^^  plaintiff  traced  his  title 
the  witnesses  who  make  the  depositions  on   ^VHkins,  2  C.  &  K.  328. 
which  the  prisoner  is  committed  should  be  ex 
amined  in  the  prisoner's  presence. 


and  he 
should  hear  all 'the  questions  put  and  an* 
swered ;  and  if  the  magietrfttes'  clerk,  before 
the  arrival  of  the  magistrates  and  of  the 
prisoner,  examine  the  witnesses,  and  take  down 
what  they  state,  and  when  the  magistrates  and 
prisoner  arriye  the  depositions  so  taken  are 
read  oyer  to  the  witnesses  in  the  presence  of 
the  magistrates  and  the  prisoner,  and  the  latter 
be  asked  whether  he  has  any  question  to  put  to 
•  any  of  them,  this  is  wrong.  Reg,  y.  Johnson,  2 
C.  &  K.  304. 


3.  Admissions.— On  a  trial  for  murder  by 
poisoning,  statements  made  by  the  deceased  in 
conversation  shortly  before  the  time  at  which 
the  poison  Is  supposed  to  have  been  adminis- 
tered, are  evidence  to  prove  the  state  of  his 
health  at  that  time.  Reg.  v.  Johnson,  2  C.  & 
K.  354. 

4.  Proof  of  sentence  at  assizes, — ^The  proper 
proof  that  a  prisoner  was  in  lawful  custody 
under  a  sentence  of  imprisonment  passed  at 
the  assizes,  is  bv  the  proof  of  the  record  of  his 
conviction ;  ana  neither  the  production  of  the 

I  calendar  of  the  sentences,  signed  by  the  clerk 
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I  of  the  assize,  and  by  him  delivered  to  the  go- 

I  yemor  of  the  prison,  nor  the  evidence  of  a  per- 

1.  Bremen^ s  drayman. — ^il.,  abivwer,  senthis  son  who  heard  sentence  passed,  is  sufficient 

drayman  B,  ont  with  porter,  with  authority  to  j  for  this  purpose.    Reg.  y.  Bourdon,  2  C.  &  K. 


eel]  it  at  fixed  prices  only.  B.  sold  some  of  it 
to  C.  at  an  nnder  price,  and  did  not  receive  the 
money  at  the  time.  A,  heard  of  this,  and,  un- 
known to  B,,  told  C.  to  pay  B.  the  amoont, 
which  C.  did,  and  JS.,  when  asked  for  it  by  A., 
denied  the  receipt  of  the  money :  Hdd  to  be 
enfficient  evidence  of  embezslement.  Reg.  v. 
Aston,  2  C.  &.  K.  413. 

2.  Treasurer  to  guardians  under  local  poor  act, 
— AppointmeHt. — Stamp. — ^The  treasurer  to  the 


366. 


See  Depositions  s  False  Imprisonment. 

FALSE    IMPRISONMBNT. 

Justification,  —  Felony.  —  Suspicion.  —  Evi^ 
dence,  —  In  an  action  for  false  imorisonment, 
the  defendant  pleaded  that  his  goods  had  been 
stolen,  and  having  cause  to  suspect  the  plaintiff 
of  the  felony,  he  gave  her  into  custody,  the  plea 
stating  several  grounds  of  suspicion.  The 
guardians  ofthe  poor  of  Birmingham,  appointed  plaintiff  called  a  policeman  to  prove  that  the 

♦  under  the  stat.  1  &  2  W.  4,  c.  Ixvii,  (local  and  defendant  directed  him  to  take  the  plaintiff 

•  personal,)  is  a  servant  of  the  guard^na,  and  as  iuto  custody ;  and  in  his  cross-examination  the 
such  is  indictable  for  embezzlement.  I  policeman  said,  that  at  the  same  time,  and  in 

The  appointment  in  writing  of  a  person  to  j  the  presence  of  the  plaintiff,  the  defendant 
be  such  treasurer,  at  a  yearly  salary,  requires  a  stated  that  the  goods  had  been  stolen,  and  also 
•tamp.  I  stated  some  of  the  grounds  of  suspicion  men- 

Bot  if  such  appointment  be  not  receivable  in  tioned  in  the  plea :  Held,  that  this  was  evidence 
evidence  for  want  of  a  stamp,  a  recital  in  a  bond 


executed  by  him  is  sufficient  evidence  of  his 
appointment,  and  bis  duties  may  be  shown 
from  the  clauses  of  the  local  act  of  parliament 
under  which  he  is  appointed.  Reg.  v.  Welsh, 
2  C.  &  K.  296. 


SyiDBMCB. 


1.  Proof  qf  another  felony, — Although  evi- 
dence offered  in  support  of  an  indictment  for 
<^  felony  be  fwoof  of  another  felony,  that  evidence 


for  the  jury  to  consider,  and  upon  which  they 
miffht  find,  that  the  felony  had  been  committed ; 
ana  that  the  defendant  had  good  cause  to  sus« 
pect  the  plaintiff,  if  this  evidence  satisfied  them 
that  the  facts  resdly  were  so. 

Held  also,  that  although  in  this  plea  the  de** 
fendant  ought  to  set  out  his  grounds  of  sus- 
picion, vet  that  he  would  be  entitled  to  a  ver- 
dict without  proof  of  the  whole  of  them,  if  he 
proved  that  a  felony  was  in  fact  committed,  and 
proved  so  much  of  the  grounds  of  suspicion  as 


m 
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a«^a«4  tbe  i\in  tb|(  he  had  9^ton?^ts  ca(|iH 
tp  suspect  the  platnu?.  .  Witliami  y,  Vrtsiw^, 

2Q.SfX.4.i7i'-    ....   ■:../■,    ':    ,,r.   >'.-/    ..■     ■: 
{•«     ••    ">-•''  ITOROIIrYJ    vtK.'i  •./m«  i'l'i'.. 

pretended 'ma*n«j^  bettw^tt'  fcfimitelf'ittd  '^., 
in  order  that  B.  tttaVfejive  it  t<>  ftthMimHf;-/*. 
lis  fl6t  if<iatt&^-^  ''^!ilt»teJ|•'^'W^thW'!t 
G.  4;^ttdAV.  4,i.  66,'«.W.  'He^fi  V.ife^dod, 
«C.  &«.  fe2l  -V-v       '   •;!,        '      '..M    J..  •  •. 

2.  /nren/  to  defraud,—ln  a  case  qf  fafjjefl  it 
i*  not  reqwii^i-in  di*4w  t6*Vbilattttiteri»  Wpdint 
of  W,  aA'iAteW  to'  dt5fl-a«<f,  that' tfi^  ^HyMcidiihi 
fflittirfg  ifhci  6!ftnt:*  «h*ul»iikv^  h*(d'ffreiiriAt'  Ih 
his' imriid  to  mtettrfoh  tO'  ilefraUd'ti'  iMf^xiW 
person,  it-  ite  cdtistonetteits'  of  hik  aet  »t#bdld 
neeessaril^' "or-ptissibly-lie  to-detod  ^kny 
person;"  btrt  tbertj  muilt,  at  tdl  ctrfcrhts,  tir^  a 
possibility  of  some  persdd  bising  defrtftid^  bt 
the  fbi^ery.'    .«•;•''  •    .     :  j-   -  ^ 

J.  was  indicted  for  foi^gin^  ^i  ud^riiig  it 
deed  of  t^tfiiefet-  elf  10  Wikfes  hi  tli<*  Ijindoq 
atid  Croydbn  Hiflwav  OomjJafey/ trHh' threfe 
hUerits,  Viz.,  to  drfradtf  thfAt  compatty,  2>:'I/.; 
and  JF.  B;     It  apj>eared  Iha^  in  hify/'lB45, 
E:Ri  irarisferredi  by  two  dceda  of  transfer; 
100  shares  in  thfe  comfjany'to  D:  I/.,'  and  ttiati 
these  deeds  pnrtiorted  tt)  be  executed  by  P.  I/.  I 
^9  transferee ;   but  tHc  uigrtatth^  D.  D.  iireTe, ! 
in  Tact,  ivritten  by  -rf.,'nViihoalthef^ authority  or  i 
kiiotvledgc  of  U,  L.    O^i  th* Snddf  Aug/IBIS, ' 
by  seven  deeds  of  transfer,  ivhich'  pu^rted 
to  be  executed  by  D,  L:  as  trtitasfcror,  ^thfesp 
Bhares  were  trahsfprred  to  ffvtfdiifereht  iie^soris, 
and  by  ohe'^f^hfem  tefri  ofttife  shires t^rtBrfed' 
to  be  trahsferred  to  W:  B:    'Vhe  zttcmc^TK'!}, 
was  signed  to  all  theflfe  deeds' by  ^.,  Wifhotit- 
Hhe  atithortfV  oi^  kftd^fedj^eWf  ©.i>l^b^'llie^e-| 
seren  transfers  there  was  srprbfft,  ^Ich' !D;*I// 
refused  to  recei^e-frtnn  i<;/aH<rit  tfid- 1*f*irtii  ! 
pear  that  any  further  c^.G^^hese  shares  could  { 
be  made  :  Held,  that. on  these  facts,  A.  was  en- 1 
titled  to  be  acijiiitt^tf,  as'neithA*  the  c^iroajy,' 
nor  Z).  L.,  rior  W,  B.  cool d  be  defrauded,  j 
Eeg.  v:  Marcus,  ^^  C.  &  K.  35i8. '  ^         '  1 

3,  ^Tndertttkin^  Jbjr  pripn^t  ef  mOrtet/i-^Al 
Torpid  Tnstru'rafent,' *by'  wWc|i'  the  supposed/ 
mkkers  of  itj  iri  donsideritiop'of  gpods- 1^  be ' 
sbld  to 'H..  P.,  undertakes'  tait^aVatited  to'  the 
vendbi-  thedtie  payment  fde ajl  «itil?'|iV>6ds'feb 
to  W  sdld  to  »;  M,  liut  so  'that  the  stipoosed 
mafor  should  "norbe  liabW  beyond  to/.,  h  k 
forged  iindertalcing  for  ^he  payment  of 'ifaoriey 
ii^lthin  th^'sut.  1  W:  4,  ''t.  66;  n  3.     ne&:  v. 
StoH^r2  C:  &  K.'36!4.'  •"  • '  ^  '  •:  •  •'      -^^-vi. 

t^t<^i6n':^T::W:  i^mi  to'^'babkingboiisk, 
and  asked  Ib'liirtte  a  BilP'  **t6intect ^statjn^ 
that  lie  ci^me:irort  >fir.  Tonajn'sbnl  '(^hb  '^a? 
knbwh  to  thi^  tartker'tf  ^Hiy  and  -o^A  btte  w 
the  Imhkers  ^tyinj^'that'M^rtyteli^sort'hj^fibt 
indbk«fcd'  m  fydj;  jB;  ir."tee!fflat^b«^\voaf  j^  ini 
dtOTfeeriffoi^Mm/"  Th^'biM*?  'iWik-'Mvibii  W 
thelmrKbf ^  Wn,  "  P(?i't*f^ctirktitttt''mfii4s 
Ttfttifinii6ril*'''ahd' tB«'Jli^^W(.«^W  '6V«^  i 
name,  B.  W.,*\6  IC  mUk  ntti-'td  bi^'albrfe^W 
Etg.  V.  WhiU,  2  C.  &  K.  404.  ^^    -^^-^  "^ ^ 


>,  that  in  an  mdictment  for  steal* 


Mm 


preferred  against  the  inhabitan|pi)of  'j$,  ^^xM 

lirilJbM^  direflt^  pi398eiml9r'%coi||«  tf»j»t,9Md 
iiiidfBr,thi^  af)^(M^ji»,^4jiw4icNiMI  vmjmI 
lfK<^b^f«EeJby#h.riHesr>.fV.  ivMi^m^^^MFmh 

stolen  n^fn  a 

church,    ije] 

ing  it,  the  property  wMld  ^e  properly  laid  m 

the,Kicv«  9m  chujrfilwwWc4«Wr*wi..  I»W^.«V».  in- 

djctnpwt  injt»r^chi^p.tpi)C)p^^.^qu  jbC#b4^ 

bft.th^a  rf^V,  ^,.jin4<»rtlWi?^^.«MWl«  *• 

Vi»  toe  ncsu4fflr.^b«."<ith^yvto.J«B-Aftfri^^ 

n»ftn>?X.  AoW'.Ww.na^/iUJf  in,:onlfir.^,^pq|r.  |hi 
VPgw  of  c^r^i^  •w^rJt.jMsoi4ei.th«nw^ 
th«  bopk  in..  V:hicU  4b^.ac^Wi^,  <#.  ri)#jn||n9 
so. paid  was  kept; by.  th«;  JWrvfH)^,^  )e||t|j|K  wpift 
fQWnd  chfrg^. tb*  ^§fUwr,iwJrt\  m^,fP0^ 
ikm  ^.i^pi^ai  ba$i  jtcto^ll*  .^Wi^jrifii,  J»itt 
there  was  no  proof  that  he  iha^  9rei>  d^nred 
tbi9  ftcop^n^  «^  .^.  »W?»ef :  J^ifyaif^ffyi^M 
not  amou.n^ ^  if^f^m  mm  ?RIW**rv  •Sq^iI^ 
Bulfcr,  2  C.  &  K;  3i(V  •  ,  s  ..n»\\ .  M»W  1 
^  *,  .ft>ifpt|Kr/<rrj/v)>ad  ./emplffyed  y.-.t^^loiA 
saAk^rf^ :Q^tfp th/$. prt^peiijy./^ft  /.,.(f«f9»,  9L,?nm^ 

qn  ^  th«  x^xt^io^iK^  mo^^m  HKvmm^iM^ 

oi^Ah*tfamMo  ^^^mhfffm  qCgJ'  b«,I«?^ 

^o^A  ffOlH:^|.^tfiri^%.^^(f]94nA4c«mM  iiw» 
t^R  ^y  Jf^fi^^m^w^it  9(,^:ai|d^»9i^9«i|^ii^ 

a.Rqil^-JN5.inv4lmf«b%W<^iW^?A-«fB4  JjW* 
\i|P(^er,& tmn-.^jK;,  r^M^n)^  i^.4^{fqs,aii)99t^ 
ai>|l|paHlha^QAfetl>ag  an4  ita^  p9pttt|UJfaiBi 
under  the  tram  and  took  them  awmy»  Jfl  oeifg 
th<%n  within  3  or  4  vards  of  him :  HM^  that 
both  were  prindpals^t'lb^liid^ny.  and  that 
KwwiiiQl  ft|[ectaivtV\^«otf  thatj^l^v^jl^-m*  f^ 
€u^  ^nmsaQtiqpi  mAt^ffhi^^^t^W^am^^.^ 
and  M^^Md  bfeqtprey^ji;,^  sf^EQ^  fp^^^^f iSia 
triASAAtmilki  iH>tbi«r«^  fe^/Ga^VKl|^ia)cfm^ 

master  oCiC>»  at  wbiqht.MaH>%MNrdfff9  -Mio 
ii9««iMitfif4i/M)<i(ft4Md(kr  fA  ^dA  ibMMi4?.. 

he  might  g^  \^9M  jm^^^oi^f^TfX  Hm,  W* 
ppfl^fiice»i^A  ^B-sA^gi^Yfr^ea^-ins^^ywipwito 
Qp>}an«|rpu(  lb9;..iiote«  .U]5>^  ^f«uiP)tiot%'ii» 
h4ihv/Qt«fff^a«dsLlo9ikf(ii«^jipt«%i^tij9(.^ 
bf«r>  j»nd  4iretfnd(uj,{ wbfj^iie^fffili^  ^e  iJT. 

e«t,r0%ce4ifaBVbMia4J<m  Atf^uMr^mi^M^d 
w(Ur^.^(Miati  0«  .bfid  ii9i{i9^^t«ai(.4«eiiM 
tbffiiMttA  wl|fiii4h«y  wim4pv#%|o  tWA^lncM^ 
t^iUiHeU^^yiM^  U:  jwigMnttuit.tlbfi^MlMiv 
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not  being  In  his  Y^vMiMi  Hi  the  course  of  his 
«Mi^ttf'«^)^fief)lcr  ietVibit.    il^.  v.'O/to, 

"  B:^S»n0tni''o/tMepo&t-Jlifisei*^'Vh^  {^resident 
ol^ileMinitfnt'ki'  Ihe:  pm»iof^btt  ptii  ft-hidf- 
wmtifctt  )**o  s  l«<^^  «ti  which  he  #rete  ft 
IMtlBitt  iMress;  and  dipped  the  kttlsr  with 
t)»:'Aidaeyiii'9t'iMb  the  li»tter4mc  df  a  post* 
oi&n  ncetvinf^  house  where  ihfr^  prisoner  was 
eiDplojed  in  &e  service  ;of  th^  post-office.  The 
prisoner  stole  the  letter  and  money :  Held,  that 
this  was  a  steaHng  ef  a  ^  post  letter^  eontsln- 
ing  moner  within  U)e  stat,  I  Vict.  c.  36,  s.  26. 
and  that  Ups  was  not  the  less  a  "post letter" 
wflbio  that  inactmetit because  it  haA  afictitibus 
iMtt-tea.    Rry.  r.  Yimnp,  <2  C;  &  K.  469. 


(  t 
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gillie  s«f.-^A'  letter  written  to  a  bishop;  infbrm- 
m^hitak  of  il  report  current  -in'a  parish  of  his 
^cefe,kiat  the  incutebebt  of  a  (Kstrict  in 'that 
purafti  h«il  coliared  the  schoolmaster,  and  tliat 
a  figtrt^ealiu^d  between  tlienlj  is  a  pririleged 
eatikiMliiciBoti  if  stfch  leitei'  was  ii^ritteh  to  the 
bishop  honestly,  to'  callhi^  attention  to  a  tu- 
I0ofirfa»lhe  pamh  which  wasbfingfng  Scandal 
do  thtrch^ch,antl  not  from  any-maliciotis  mo» 
tt¥e^  a^ditishot  tnatetial  t^at '«be ti^nter  of 
tUfr  leiler^^  ^6t  lite  in  the  distria,  tothe  in- 
etlihbhit>^wtiich  the  Mter  refers.  JUme^yi 
B6ki6ifAC:8tK.k. 

*  See  £cA«  vMCing,  1  WnfS.  Sinnd.  !90  i  ^9- 
Afaftoip  v.^Jfytt/l,  Excbi  ar  Apl;  1^46. 

2.  Qaeea'^  counsel,  —  Lhensk  /o  |wfe*A^-^tf 
ib^  '^itttL\&f  k  eiim^nal  mfennatrbn,  a  Qaeeh's 
CoohM  duttht  not  to  be  of  counsel -for  the  de» 
AStt#uit  wttpotti  tt  Kceiise  from  the  Queeti,  or  at' 
tfiid  least  a  letter  fitnti  the 'Secretary  of  State  i 
tfofdik  m  not  enbiigb  *{hal  an  applicatloh  for  a 
li^AM  has  been  sent  (otlie  Secretary  of  State 
l^inai  assise  t6wn  in  the  t:ountry,  to  which  ho 
ahsw^rlufs  l^ett  receired  at  the  tliiieof  the 
caiM?  Mnr  tried;'  Reo.  v.  Batmit,  !i  C.  &  K. 

TIVQiflte^M^  etlgfn^;Afho  had  chari^e  ofai]/  tm^ 
aM^%hfeh  waa  #oHted'fbr  Itie'  purpfose'of 
kaijpbiijt^utiiA  ttMy^X ^e  tuft- id  a  mi&ene^ 
glM^d-liSs  dti^,-«o:ittat  the  engine  svopptid 
and  the  mine  thereby  be(.*ame  charged  with  ioul 
sfifTwlktek  albrwtfrai^e2»])i6ded  knd  MUised  llie 
d^tftht'ofon^'of^e  niinibi  MeM,  thiit  4b  such 
m^tmUt  f^lfnjfinieT  conld'not  -  be  convicted-  <^ 
ni^aik«^tk#  6w  tek  In^ifctment  w4ueh^ii4Mi< 
bK  tfttty'fti.hiin  whk:h  he^had'negie<ftpd  10^ 

btf-ibe^du^  of-a  pe^acoi,  aft  gf^uM^  bailiflT  of  «' 
iBiHe«  W  tkvM  the  tbifie  1o  be'  pYo}iter]yWeiAt« 
lattd  •'Hf  VftURiiMg' air-headiii|^#  t«'  lie  ptit  lip 
Wheiv'iieces^ryVanil  hy  r^onofhi^  omissioH 
ia  IMa  ttepec&MMhei^  be  killed  by  an  ei^IbiiioYf 
oi6^JtSkmfi  MSh  pereoii  In 'btiiUy  of  «ia»^ 
sIati|fhie^FU'hy'8iit:h'iMiia^(ml'h«  waa  )iviiW 
ci  d  UnM  of  «ir^iiftrji>  And  tecu^oaable^  p^eealu^ 


tioti ;  and  if  it  waft  his  |)lain  add  ordinary  duty 
td  have  caiised  ah  air-heading  to  ha\'e  been 
made,  and  a  roan  uBxtig  reasonable  diligence 
would  have  done  it-  It  is  no  defence  in  a  case 
of  jnnnalaqghtar  thfit  l|he  death  of  the  deceased 
waa  caused  :by  tllia^negiigeiice  of  others,  as  well 
aa\bj  ttiai  of  the  priiu>ner.;  for,  if  tiie  death  of 
a.  deps^ised  b(^  cauH^d  partly  by  the  negligence  . 
o£  ths.p^jisQfi^r,  and  partly  ov  the  negligeiice  of 
othair8»  the  prifoner  and  aU  those  others  are 
guilty  of  manslaughter.    Rejf,  v,  Uoi^est  2  C, 

3,.  JtirisdiciioJi  of  coroner. — Inquisition. — In 

a  case  of  iranslaughtc^,  the  cause  of  the  deaths 

aqd  the  dieath  pqQUfred  io  the  county  of  S.,  and 

t}ie  .body  was  removed  to  the  city  of  L.;  the 

cprpA^r  of  L. held. the  inquest,  and  X  £.  was 

tried  for  the  manslaoghter  on  the  inquisition  : 

Se^ble^^^tt  the  jlnquest  was  properly  held 

under  th^  atat.  6  &  7  Vict.  c.  12,  although  that 

:  statute  is  a  little  obscurely  worded.     Beg.  v. 

[^/^2<;,&K.470..      . 

I  .  4.  jndiel^jmenlt  -r-Au  indictment  sgainst  a  n^e- 

I  dical  prsi^itioY^er  charged  that  he  made  divers 

j  a^j^aiilts  pu.  the.  df^asf d,  (a  patient^)  and  ap»* 

jpUfd.wst  qloths.to.his  body»  ai\d  called  him 

to  be  put.  inio  baths :  114*^%  that  this  was  a 

prober  luode^  of  )i^jng  t})e  Q^eacs,  although  aU 

thpt  was.  done  af^  by  tbe  consent  of  the  de- 

cease4  ;  laqd  that  an  indictmefi^t  nee(}.not  charge 

an  undei^t^kiiw  to.pefibr^  a  cwe.aad  a  feloni* 

oua  ^m^f;\x  of  4*»^y.  Mtg*  n  Miii$,  2  p,  &  I5U 

470.  ;*..,,. 

5.  Indictment  —  Axk  iadiciment  for  man- 
slaught^  chamd,  that  J.  E:  ciused  12.  JD.  to 
l^^qpma.^oocMw  .aioH«.  of.  which  jnortal . sicl^^ 
nqsiH .^eci9%  of?  a  niortfil  congestion  of.the^ 
Iqpg&aad  heart,  oocasipued  by  tbe  means  aforer 
s^he.die4 :  Meld,  tbat  this  prppeily  ohaig^d 
a  idaath  fnMu  .a  u^rtal  congestion ,  caused  by 
tl)p8eWan9.  -  il^.v.  JE://w,.2  C^  K.  470. 

'     >rt;iti>B!i. 

iacticlmml4^Va:dict. — Two  prisoners  were 
indictied  foF  uurdeir>  Tbe  lat  count  of  the  ia« 
dictment  charged,  thait  P.  p,  and  C„  P.,  on^ 
^tA  ft^'.^'f  ^  a^d  upon  one  fK.  C^  did  jnake 
an.^aa^atdt,  and; that  P.  D.  w^th  a  gun  sbo^ 
n^*  A».g;ivinfl,  him  a^. mortal  wound,  Sifi,^oi 
iv:l)ich,he;  diedjlana  that  C.  P.  was  feloniously. 
pces^nt^diAg  and  abattuig;  apd.so  the  juivn^ 
^9.,  do  ^ay«, thai;  the  saidJP.  D.  and  U  P»  fiplo*; 
t^ou^Iy.,  ^cL,  did'.npurder.  fl(.  C,  ,T}ie  2od. 
Gpuut,f;hm-||£(,.tlut  both  the  jMrispfiiers,  V  tfij^^'^. 
wards,  {to  wit,  upon  the  sai^e  dayt  in  the  year 
aforesaid,  with  force  and  jBorms^iat  the  •pauiiish'. 
afp^(^ai4.  iu^pd^vpan  Me.^(Wi5i.H^.  (^  did  fna^ 
aav^sfu4f,J'^a^d  that  U  ^.  wi^h  ^.gun  shot 
IT*  ^^^yii^J^iqi.a  liortal  wjuupd.qf  which  ba. 
dtei^  i  ^apd  so^&c  P.  t).  and  C.  t^-  did  mjardwr. 
%  Wl'J  W'  r-!.  Tbe  j«'y  ^o**»<J  both  the  prU 
^f^  guUtVyhii^Vereyoot  aatis6ed  which  fired; 
th/e.guft.;,i*rH.  t^«*  tne  con^cttpn  ufaa  rigbti; 
9x^4  thM-^  l^\  coui^,was  good,.af  d,t,he  sama^ 
ey^d^^  W0tfl4<  94>H>9>^  either  qouajt,^  it  was  lu^ . 
ej^cftt*i4it%.ihe  iijufy  ^pld/ipd,  wh|ch  of  4w 
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NUX8AMCS. 

Landlord, — Local  act, — ^In  sn  actkm  on  thc^ 
case  for  a  nuisance  arieing  from  the  smoke 
issninf^  from  buildings  in  the  occupation  o£ 
weekly  tenants.  Held,  that  the  action  wa», 
r^htly  brought  against  the  lessor;  and  2ndly^ 
that  the  entering  of  smoke  discfaarf^ed  from, 
defendant's  chimnies  into  plaintiff's  house 
amounted  in  contemplation  of  taw  to  a  nmsance^ 
biitthat  the  fact  oiall  buildings  erected  on  the 
locality  on  which  defendant's  were  being  de< 
clared  common  nuisances  by  statute,  was  notper 
se  sufficient  to  entitle  plantiff  to  a  verdict  in  a 
civil  action  in  which  the  nuisance  complained 
of  arose  from  the  smoke.  Bich  v.  Baeterfield^^ 
2  C.  &  K.  257. 

PARDON. 

Different  felony.  —  A,  was,  at  the  Spring 
Assizes  of  1846,  indicted  for  stealing  a  horse  on 
the  26th  day  of  Feb.,  1841.  He  had,  in  1841, 
been  convicted  of  felony  and  sent  to  the  hulks, 
from  which  he  was  discharged  in  Feb.,  1846. 
He  produced  a  certificate  of  his  discharge, 
which  stated,  that  "  /.  H.,  who  was  con^cted 
at  Worcester,  on  the  22nd  of  June,  1842,  is 
this  day  discharged,  in  consequence  of  having 
received  a  free  pardon."  Held,  that  if  this 
pardon  had  been  regularly  proved,  it  would 
nave  been  no  bar  to  the  charge  of  horse  steal- 
ing, as  the  pardon  was  expressly  confined  to 
another  felonr.  Rey.  v.  Harrod,  2  C.  &  K. 
294. 

POACHING. 

-  Niyht^Commenoement  of  proeeeuHon, — ^In  a 
case  of  night  poaching  by  persons  armed,  the 
offence  was  committed  on  the  4th  of  Dec., 
1845.  On  the  19th  Dec,  1846,  informa^n  of 
the  offence  was  made  before  a  magistrate,  who 
on  that  day  granted  warrants  to  apprehend  A, 
and  £.,  two  of  the  offenders.  On  one  of  these 
warrants  A,  was  apprehended,  and  committed 
fdr  trial  on  the  16th  Sept.,  1846,  B.  being  ap- 
prehended on  the  other  warrant  and  committed 
for  trial  on  the  2l8t  Oct.,  1846.  The  indict* 
znent  was  preferrod  and  found  on  the  5th  Aprils 
1847.  Held,  that  the  prosecution  was  "  com* 
menoed  within  twelve  calendar  months  i^ter 
the  commission "  of  the  offence,  and  that  it 
was  commenced  bv  the  information  and  war- 
rants to  apprehena,  or,  at  all  events,  by  the 
apprehension  of  the  prisoners.  Beg.  v.  Brooks, 
2  C.  &  K.  402. 

PRINCIPAL* 

See  Larceny,  3. 

ROBBBRY. 

AssauU*'-U,  on  the  trial  of  an  indictment  for 
a  robberv  with  violence,  the  robbery  be  not 
proved,  the  prisoner  cannot  be  found  guilty  of 
the  assault  only,  (under  7  W.  4,  and  1  Vict.  c. 
86,  s.  11,)  unless  it  appear  that  such  assault 
was  committed  in  the  progress  of  somethuQ 
which,  when  completed,  would  be,  and  wi( 
intent  to  commit,  a  felony.  Reg.  v.  Qreemuood, 
2  C.  &  K.  339.  .       . 


THRSATXNZNG  IXXTXB. 

<  Indietmewi* — ^An  iadictment  on  the  idat.  4  6* 
4^  c.  54,  s.  3,  charged  that  the  prisoner/  si&at  a. 
letter  to  T.  £«.,  threabeniiig  to  bom  the  lUroae 
of  J.  R  I  Held,  bad,  as  the  thseat  niut  be  to 
the  owner  of  the  property ;  and  tliaft  if  die 
letter  was  sent  to  T.  !#.,  with  intent  tint  it 
should  reach  X  JR.,  and  did  reach  him,  it 
should  have  been  chaiged  in  the  indictment  as 
sent  to  J.  R.    Reg*  v.  Joaes,  2  C.  &  ilL  308^ 

TRIAL. 

Postponing. — Evidence.— An  application  to 
postpone  the  trial  of  a  prisoner  charged  with 
murder,  in  order  to  afford  an  opportunity  of 
investigating  the  evidence  and  characters  of  cer- 
tain witnesses  who  had  not  been  examined  he- 
fore  the  committing  magistrate,  but  who  were 
called  for  the  prosecution,  to  prove  previoes 
attempts  by  the  accused  on  the  life  of  the  de- 
ceased, was  refused.  Reg.  v.  Jokn&omp  2  C.  & 
K.  354. 


See  Bankrtipt, 


VBNUB. 


VIEW. 


When  allowed  in  a  case  of  felony, — ^VHicie, 
on  the  trial  of  a  case  of  rape,  it  was  wished  on 
the  part  of  the  prisoner,  mat  the  jury  should 
see  the  place  at  which  the  offence  was  said  to 
hav^  been  committed,  and  the  place  was  so  near 
to  the  court  that  the  jury  could  have  a  view 
without  inconvenience,  the  jud^e  allowed  a 
view,  although  the  prosecutor  did  not  conseot 
to  ft.    Reg.  V.  Whalky,  2  C.  &  K.  3r6« 

WITltKB8« 

Co^dtfendant  who  has  pleaded  guOty. — A.  B., 
and  C,  were  jointly  indicted,  A.  B.  for  steal- 
ing tea,  and  C  for  receiving  it  scienter,  &c. 
A.  and  C.  pleaded  not  gnilhr,  and  B.  ploded 
guilty ;  and  the  trial  proceeded  against  A.  and 
C,  no  judgment  having  been  pronounced 
against  R, :  Held,  that  B.  was  a  competent 
witness  for  the  prosecution  on  the  trial  of  A. 
and  C.    Reg.  v.  Hinks,  2  C.  &  K.  462. 

See  Depositions:  Evidence. 


RECENT   DECISIONS  IN   THE  SUPE-        i 
BIOR  COURTS. 

KKPOaTBD    BY    BABRtSTBaS    OP    TBB    BBrBBAL  j 

OOVBTB. 

Riiu«e  a!  Hortrf  • 
Irving  v.  Manning*    July  8,  1847. 

IMBVRANCB  OP  SHIP*— VALUED  POUCY. 

The  following  is  the  opinion  ddivcred  br 
the  iudges  on  the  question  of  law  propoundei 
to  them  in  this  case  by  the  House  of  Lords  r^ 

•  The  following  judges  were  also  present  :— 
Mr.  Baron  Parke;  Mr,  Baron  Alderson;  Mr. 
Justice  Coleridge ;  Mr.  Justice  CoUnutn  ;  Mr. 
Jnstice  Matde:  Mr.  Baron  Rolfe  ;  Mr.  Justice 
Wiahtman:  Mr.  Justice  Cresswell;  Mr.  Jnstice 
Erie:  Mr.  Baron  Piatt;  and  Mr.  Jostice 
Vaughan  fFilUams. 


Siiperlor  Courts:  Hmue  qfLortk, 


29i^' 


Mr.  Jaatice  P^tUwm^-Yaar  lordships  hare 

beoD  plmed  to  put-  the  following  qaeskion  to 

lier  Mmsty's  juages : 

t "  Whether,  in  the  judgment  upon  the  special 

▼erdict  in  thtacas^  the  damages  oo^t  to 

be  taken  on  property  assessed  at  3fiG0l  or 

>  I  am  desired  by  the  judges,  who  heard  the 
^w^lfl  of  the  a]||runient  at  your  lordships'  bar»  to 
give  their  ansii'er  to  this  question,  and  to  state 
their  opinion  that  the  plaintifi  below  was  en- 
titled to  recover,  upon  the  facts  found  by  the 
special  rerdict,  the  sum  of  3,000/. 

Upcm  the  record  it  appears  that  the  action 
was  on  a  policy  for  3,000/.  on  a  ship  rahied  at 
17,500/.  The  other  facts  found  by  the  special 
verdict  show,  that  it  was  fairly  valued  at  that 
sum,  and  indeed  it  would  be  assumed  that  it 
was  so,  unless  fraud  were  pleaded  and  proved ; 
and  then  it  is  found  that  the  vessel  daring  the 
voyage  was  so  damaged  as  to  be  incompetent 
to  proceed  without  repairs ;  that  the  necessary 
ezpenditnie,  in  order  to  repair  the  vesscd  and 
make  her  seaworthy,  would  have  amounted  to 
10,500/.,  and  that  the  ship  would  have  been 
then  worth  9,000/.  only,  which  was  her  market- 
able value  then  and  at  the  time  of  the  policy ; 
that  a  prudent  owner,  uninsured,  wotdd  not 
have  repaired  the  vessel ;  and  that  the  vessel 
was  dul^  abandoned  to  the  underwriters. 

.  1£  this  had  not  been  the  case  of  a  valued 
policy  it  is  clear  that  on  the  facts  found  there 
was  a  total  loss;  for  a  vessel  is  totally  lost 
withm  the  meaning  of  a  policy  when  it  becomes 
of  no  use  or  value  as  a  ship  to  the  owner,  and 
aa  moch  so  as  if  the  vessel  had  gone  to  the 
bottom  of  the  sea,  or  had  been  broken  to 
pieces,  and  the  whole  or  great  part  of  the  fog- 
ments  had  reached  the  shore  as  wreck ;  and 
Uie  conrae  has  been  in  all  cases  in  modern 
times  to  consider  the  loss  as  total  where  a 
prudent  owner,  uninsured,  would  not  have  re- 
paired. 

In  an  open  policy,  therefore,  the  assured 
would  have  been  entitled  to  recover  for  a  total 
loss«  the  amount  to  be  ascertained  by  evidence. 

What  difference  then  is  there  from  the  cir- 
ctunstance  that  the  policy  is  a  valued  policy  ? 

By  the  terms  of  it,  the  ship,  &c.,  for  so  much 
as  etmeems  the  assured,  by  agreement  between 
the  assured  and  assurers,  are  and  shaU  be 
rated  and  valued  at  17,600/.,  and  the  question 
tnma  upon  the  meaning  of  these  words. 

Do  iney,  aa  contended  for  by  the  plaintiff  in 
&mr,  amount  to  an  agreement,  that  for  all  pur- 
poses connected  with  the  voyage,  at  least  for 
the  purpose  of  ascertaining  whether  there  is  a 
total  loa*  or  not,  the  ship  should  be  taken  to 
be  of  that  value,  so  that  when  a  question  arises 
whether  it  would  be  worthwhile  to  repair  it 
moat  be  assnmfd  that  the  vessel  would  be 
worth  that  sum  when  repaired  i 
•  Or  do  they  mean  only,  that  for  the  purpose 
oC.ascartaiaing  the  amount  of  compensation- to 
be  paid  to  ttkt  aasured,  when  the  loss  has 
happowd,  the  value  shall  be  taken  to  be  the 
snm  fixed,  in  order  to  avoid  disputes  as  to  the 
qoantom  of  the  assurod^s  interest? 


We  are  all  of  opiiittm  that  the  latter  is  the 
true  meaning;  and^this  is  consistent  with  the 
language  of  the  policy,  and  with  every  case 
that  has  been  decided  upon  valued  policies. 

In  the  case  of  l^ewis  v.  Rucker,  2  Burrows, . 
1167,  on  a  valued  policy  on  goods,  the  amount 
to  which  the  underwriter  was  held  liable  for  a 
partial  loss  waa  ascertained  by  computing  such 
a  proportion  of  the  value  in  the  policy  as  the 
difference  between  the  price  which  sound  goods 
would  have  sdd  for  at  the  port  of  delivery  and 
that  for  which  the  damagea  goods  sold  bore  to 
the  price  for  which  sound  goods  would  have 
sold*  So  that  in  estimating  the  extent  of  tha  • 
loss, — thfit  is,  in-  determining  whether  it  were 
a  loss  to  the  extent  of  one-hcdf,  one-third,  or  to 
any  other  extent^-*the  value  in  the  policy  was 
wholly  disregarded,  and  nothing  was  considered 
but  the  state  of  the  goods  as  ascertained  by  their 
seUing  prices.  If  sound  goods  would  have 
brou^t  double  the  price  of  the  damaged,  the 
loss  was  one-half,  or  50  per  cent.,  wh^ver  the  . 
value  in  the  policy  might  be.  But  the  extent 
and  nature  of  the  loss  being  ascertained  bv  this 
comparison,  the  underwriter  was  held  liable 
to  pa;^  the  proportiMi  so  ascertained  of  the 
value  in  the  policy ;  and  this  mode  of  treatia^p , 

Sartial  losses  cm  goods  is  always  adhered  to. 
Tow  the  question  whether  a  loss  be  total  or 
partial  is  a  question  of  the  same  nature  as  the 
question,  what  is  the  extent  of  a  partial  loss-? 
and  there  is  the  same  reason  in  both  cases  for 
excluding  the  consideration  of  the  value  in  the 
policy  from  the  inquiry  as  to  the  extent  of  the 
loss,  and  for  treating  that  value  as  binding  on 
the  question  of  how  much  the  subiect  so  totally 
or  partially  lost  was  worth ;  so  that  the  mode 
of  determining  the  ouestion,  whether  the  loss 
were  total  or  not,  woich  has  been  adopted  ia 
this  case,  agrees,  in  so  far  as  it  excluaes  the 
consideration  of  the  value  in  the  policy,  with 
that  in  which  ihe  inquiry  into  the  extent  of  a 
partial  loss  on  goods  is  always  conducted;  and 
such  has  been  the  construction  put  upon  valued 
policies  in  the  cases  which  are  questioned  in 
this  writ  of  error,  AUen  v.  Sugrue,  8  Barn.  & 
Cres.  561  ;  Young  v.  Turing,  2  Man.  &  G.  693 1 
Egginton  v.  Lawson,  1832;  Heme  v.  Hay, 
1842,  cited  by  Sir  F.  lliesiger.  Tbose  cases 
have  now  been  considered  for  many  years  as 
having  settled  the  law,  and  have  been  the  basis 
on  which  contracts  without  number  have  been 
formed,  and  they  ought  not  on  slight  grounds 
to  be  departed  from.  The  principle  laid  down 
in  these  latter  cases  is  this :  That  the  question 
of  loss,  whether  total  or  not,  is  to  be  determined 
just  as  if  there  was  no  policy  at  all ;  and  the 
established  mode  of  putting  tne  question,  whea 
it  is  alleged  that  there  has  been  what  is  per* 
haps  improperly  caUed  a  constructive  total  loss 
of  a  ship,  is  to  consider  the  policy  altogether 
out  of  the  question,  and  to  inquire  what  a  pru» 
dent  uninsured  owner  would  nave  done  in  the* 
state  in  which  the  vessel  was  placed  by  the 
perils  insured  agaiott 

If  he  would  not  have  repaired  the  vessel,  it 
is  deemed  to  be  lost. 

When  this  test  has  beeu  applied  and  the 


a^^erun-  ei^i'>''iSh^iftd»i!^Ii9^'tk^^ 


Hm  Qlfailtim  ttt  «bdip<»iMltidii  M  ihfitk  td  M 

theh-lMiNtadiietl  Vy  evidence. 

In  ft  valued  one«  the  agreed  total  value  is 
conclu9ivfr;  tach  >|^rty.)Miavoo|wrliMiv¥ly  ad- 
nu^4  that  this  [v!W,f««?phalJ[.^iftthfJi>vAij^ 
t^e  Mauled  is  ^JjiVUed  tp^rp^p:^  ^K^m  iff  » 

^' It  ii  argued  that  this  course  of  prit^eeding 
ft^mng^s'On  ^a  general) jr  receiVedP  r^Ie,  that 
alt  ihsunnx^il  i^'a  mere'  cdtitrkct  of  ihdemnitr, 
ft$t  Chtis  tlte  assured  miy  bbui\n  \noi*e  than 'a 
c6inpenBat)on  ft)]*  his'Tc^sd  $  aiid  ie  is^^o.    \ 

A  poTiey  of  jusurani^e  is '  not  a  j^dVPectj con- 
tact of  hideihnity:  ^it  nAusi  be  tikreri  with 
this  qualiiication»  that'th^'^^artii^^'ttifty  agree 
htoforehatid^iii  MiiM&iitl)|  the  ^liie  >tf  fM  Ah. 
j«el  aastwed;  ^  hf  wtiy  tsf  l^uidaMd  •  (Aaiiiag^ 
■r  ittdeedt'they  VAtfy  in^^any  <MhAr  «d«itM«t<  tiy 
jBdeniliiff. '  > "•       .'^'J'"  "  '         ••.  i  j.^  t/m-- 

''^  "       ;■  ■'•|ldr"lT''Ct)«i!CftTar'.       "  ' ,.  ['\\] 
Ltwis  vt  Dmmr,.,  tlnn&4th»  1847. 

'0Drr8  Xyr«R  notice  ofbe'crkb  Tsriiti 

fiTYn^n:  •'     '  -    •     -  . 

J  jjf  f te  effcrcf  in  ^pqf  two  sui/ls  mU  effeci 
;  ^Ac  obfeci  of  the  pther^  the  j^rwetiiUps  tn 
the  latitr  may  b^  sfojfed,  Imt  the  p^rtp 
vumng  is  not,  e9litU4  (^  his  costs  from  tka 
partg  restrained,  and  who  has  notioe  nereitf 
of  the  decTiee^ 

Mr.  K^fon'  Parker,  with  whom  was  Mr. 
Holt,  mm'ed  to  discharge  or  vary  the  order  of 
tfceVtee-Chaficelfor  of  England  directing  the 
plaintifrio  rtay  proceedings  in  hfs  suit  until 
rarther  order,  and  to  pav  the  co^ts  of  the  ai?- 
^icatton  to  stay  proceediOxs.  Two  bills  had 
been  filed,  the  first  by  Lord  Portarlin^n,  as 
i^dutffy  legatee,  a^inst  Colonel  Damer,  the 
executor  of  the  laie  Lord  Portarlinj^ton;  and  the 
•eeond  against  the  same  defendant  in  the  same 
capacity j  by  Lewis,  a  specialty  creditor.  Pnb- 
Ikation  ih  both  «uhs  passed  on  Ae  same  day, 
vi«.V  on  the  30th  of  April  last,  and  Lewis  pro- 
ceeded to  set  down  his  cause  for  heanng.  A 
decree  havfng  been  obtained  in  the  first  cause, 
the  defendant  gave  notice  of  it  to  Le^*is,  who, 
notwithstanding,  continued  hi?  proceedings, 
imd  Consequently  the  defendant  obtained  the 
jwrder  which  was  now  appealed  aijainst.  TUe 
ktrned  counsel  contended  that  Lewis  would 
not  be  so  much  benefited  by  a  decree  m  the 
first,  as  he  would  be  by  one  in  the  second 
cause,  and  they  complained  of  his  being  com- 
piled to  pay  the  costs  of  the  defendant,  who 
jnhde  the  anpltcation,  and  of  those  other  de- 
fendants who  had  been  served  with  notice  and 
had  appeared  at  the  hearing  of  it.  Budgtn  v. 
Saae,  3  Myl.  &  Cr.  683. 

Mr.  Stuart,  Mr.  J.  Parher,  and  Mr.  FoUett, 
maintained  that  the  decree  in  the  first  cause 
would  efl^ect  the  object  of  the  second  suit,  and 
argued,  that  as  the  plaintiflT  in  the  latter  had 


pMlslediM  HtitMfetfirtM»iiftarCiitaliev>^'>lhe 
dieiii^ibitie'tfbm^ftienanD  ■■iipiily  linlwuit 
to  pay  the^oostif ^  tisedlppiiqfiAii<Brf«Uifi  —lii 
proceedings ;  and  jjlt^ugii  no  caae  went  the 
length  or  ordeiing  such  padx  to.  Jiay  coals, 

^^akm.^CvTm^^}fi9hffv^^kB^^^SJ^^A^ati 
2  Sim\  &  St.  424;  Aioi»oii  v.  Les/^  1  Jac.  & 

i^^^  Mdr;>^<4iie,\4fi«»irtidi4aA^>ttniaiT. 
MwrUk,  I  Ve8.\tlH  ^  ted-  J^tioAtsV^  i^ajiioUs, 
1  Bro.  C.  C.  183^i)tMtBd  kk  fhu^'c*  Oncery 
,.2od  pd.  p.  14^8. 


ahbther  ftuit,  btil  )^Tsi^iiLy^i 
hif  oAvn  smt  l^ad  becUibfJ' 
of  iw  api^^c^oli  hf  the  ^__^ 
sucft  proc'eedlntf^.   TfecJta^jt,^ 
to  the  refusing  him  his  own'c6^t^^' 
this  instance.  Col.  Oktner  feid'"^^' 

his  character  of  defenc^^nt  iii.U^  -r— -r^ •» 

but  as. defendant  in  the  first,  and ;1u^  ^etttv 
made  it  necessary  to  seive  all  tdie  dt^er  d^laid- 
ants  Itt^that  siiit  with  notice;  aMd  ti^u4'erafled 
the  expense  of  more  than  due  '^  of  e^^'V&s 
lordship  had  not  beep  Convinced  ,^i^  At  AH" 
cfee  which  had  been  obtuoed  inthreiitit  suit 
would  not  efiTect  the'  object  of  ^  |ilaiatiff*  in 
the  second,  and  therefore  I^  wai  i^  ^Utl^d 
to  receive  the  costs'  Of  the  apf^lic^fidii  io  re« 
strain  him  from  going  on  with  it,  and  to  this 
extent  the'.  offder..appe8l«i  a^nt  »dat  be 
^^aried. 


WalU  CtenVt;  '  *      • 

Hulme  V,  Chittji.    June  10^  iS^i.  \ 

DBCRBB.^BXBCVTOllS. — PAft^HnUi^ 

Theeourtwiii^  ok  motion,  introdmea  iaia  atfr- 
oree  a  directiom,  that  monsas  ordened  ib  ie 
paid  to  execuiora  shsii  be  paid  iaf*  ihm 
or  titkir  efthem!'  httnot  a  dst^diam  ikai 
wsonies  ordtnd  to  Atf  paidio  m  mbeitar 
ahaU  be  paid  to  his  survimt^  paHmet^. 

Mr.  Bobson  applied,  that  a  diecriee  wfafldi  cB* 
rected  a  certain  sum  to  be  paid*  to'  t#b^e9ceeo- 
tora  might  be  ^med,  by  dntctxnfciht  ;tum  to 
be  paid  to  them  or  either  of  ihttx^,  oirt  "bf  them 
being  dead ;  to  wlrich  Lord  Iitf  Jtpetefr  a<mMri! 
He  then  asked  that  the  decree 'iii2|ht:1i»iiv* 
ther  vatiedi  by  directing  a-amn  of  teon^  to  be 
paid  to  the  sunriving  partner  of  a  aolidtor,  to 
whom  the  decree  directed  pittm^nt  to  be  made, 
who  waa  also  dead.  But  this  Lord  hanpdtk 
refused  to  do. 

He  said,  that  in  the  caae  of  execofeori  the 
right  Burvived,  but  this  vaa  a  new  claim.  It 
must  be  dealt  with  as  an  order  aiisiag  out  of  a 
aopphmiental  fact  He  however  would  make 
an  order,  with  the  conaeot  of  the  mu  riving 
partner,  that  the  oioney  ahould  be  paid  to  tiie 


x^\  >ft— ,*gwn»»'i^i*irrfti-4lrt^ 


A-< 


m 


.*US    in:)V/  d»fi3    on    fi^juOiijifi    lui.s    ;  i'i4^I•^':.»'»l•^'; 
,-'-ft50^  vfio..*'^  JLt'^n  <f;^'^''  ii'ii;- ''V'"  J'*  HijM'. 

Ob>fbrom»o/QMfcfrjjwiilyv  Ubirm    Maynlat^ 

^  .id  I  ^nbd  .7  HiJlfel^  ;  1^*-    j>:    i4    jru^  • 
;  ^O'l  .01,1  A2KorA\0    ^'^^\    ./    '^..\v.:)    .  \iUL.    ^^ 

:A<^Ui^9demiif^m ikaikl fitd mid  Jia «ok^ 


«(^^;;  cppitpi*  Qbjectc4 '  io  Ac '  adfrnii].' 
'*e.^affiaiv|^  . Sijd   cite4  B^nbe)^  v.' 


,,j^gj|^-jC/iaii<re/te-  sai^  tha^  U,the  apswei; 
lyig,  Dg^  sp^uiwi^d  l^at  the  c'cnirt  ixjust  ieces- 
^i^^  ipf^  l^^itEaAja  tti^,  9aiDe,  model  whlcl^ 
t^^^m^Bt^Qjffid  Ijf^j' the."  answer,,  he  mighrhave 
V?Spl^!f(i^.j^  /or  the, purposes  of  ^he 
^jpoQjrjput  ijt  }iW^  no|  be 

fiij^sj^^'i^ifi^^  except  by.  Vviqg.re-. 

cpurfle^lpptberevideiice  than  the  answer^  and 
tJ9^'^tSf,Wi$^  ^^d.  for  that  |^urpose  ,to  an 
^flioajii^  ^^  P>^  ^^'^f  ct^^^f  o^  opinion  thai  sucl( 

•  AN8WEB»~IMPKRTINENCK. 

Au  annoer  eanrifyifjre/ntfffor  impertinence 
ufter  an  Meetionjbr  wanlpfpartie^raised 
hw'UJk$^'Mk'%t  doii^WBm^by 


*  "^m  tkM  tm<«lr  tQfxbk^had  b6M>(  tibtmeA^  at 
tlie  AottpWpkantiff  fbrv^reteHngiUbe^  oDswer 
fo%]atHntiit»|e^  0»^bpvd»thiAprU'fikiDtiff 
80r  dmftt  :«li^>cail0#  iky  be  hftgafd  «{&  tiK^obJ€!ction 
fa#<wJkStof  pkrtien^  Qb  ^thd  30Di  April^ntiff 
filed  exoifrtw(i9^>t(yth6tmAMrer  fonQsji^irtiiience, 

\b  M'.    r.M  ,i^/ ^.(J   j({;oi  ^i..j 
.^Wv-WW  W3|W,ap|)ii^oa 

f  %9»S^tef»tey^j9,tAft;n$^^iqO,  .B»4 


t'td/^r  v;  Devercux,  6 Bear.  684.   ,,i. .,;  t,„  ,i:  ,- 
faf|pi|^tj4ipf,ihf,m 


opiQion  that  after  the  steps  the  plainti^ftMA 


'I   erifr.v  jj  'ot  f 


'-  feiiAlkG^b  ON*  itfeAt  tiriX'rifc.^itKstbb'AftY 


LEOATRE. 


^  d/»  <Ac  eonstructioi^  qf,  a  i^.- Iffeld,  jlJU^ 
^ '/  ^,f(priff{|i»'fc^«C»W  were  Qhir^edoijirt^ai  fifffiU, 
\^  ^!^Q(»d jlidt  by  the,v:qfds^  '^^  ^^  ffm  ^ 

.  ,,.«<fcffry,rpa?<Wafe.,, ,.    ,,,.        ,^^    .... 

.,}i  Cv«li|«*  by  hip  will  d«tf4  Eeb.;a7*IAM, 
gat^Q  )4lbiflii:«ia.and,pfirsQiial  efflate  ia^  ii08w»? 
9ipi)»^r(9l^oi««  Axpe^nity  99:  wmai»dcr#«lierbt 
soever  situated  in  England^  (except  iMi4hflmm 
mentioned,)  to  D.  Currie,  .and  M.  1)^  Currie, 
their  executors,.  ad|pp^,W^^tp{:^^ and  assigns, 
upon  trust,  that  iliey,  of  tne 'survivors  of  them, 
or  the  ikeirs  or  f:atoign8i<«f\  sn^^^ndrvivor 
9}ipifil<L  ^  ipp^  a^ .  couyei^i^t^^aJfter  bi»  d^iOu 
9.^f  ot^i?  personal  jEi8tjLtfi,.Qr,by.  fH4«,/mQr^giige, 
or  other  disposition  of  his  real  estat^^^,  «^y 
part  thereof,  pay  a  legacy  of  1,500/.  to.  Elora 
Crdsbie,  his^  sister,  as  Chemn  mi^ritioned^^.'  Ihie 
will'  then  proeeeded,-*^!  kiVe  and  bequeath 
unto  J.  €urri«  the  sum  of  1,000/.,  to  be  laid 
out  ai  eligitde  seeuritv,  and  the*  interest  io  be 
paid  to  hlin  diihng  h»  lif<^,  iind  at  his  ^^rnise, 
the  said  sum  to  be  divideid  amongst  his  sur- 

^ym^^V^T^^f^yrm  ^«;^w  »j..?;uiiie,TMo/. 

tf^^y^fflft  complying  .hi»  g^^fdi^al  ^^M^atioQ.  il 
Ieaf'e,:fftd^  t^que^  ^ntO;niy  WortwT  ft  f^nrm 
the,  ^xyjp^  ,9f  ^^op/.>  4nd  also  tp^  h^,  my  .reRidiuov 
fegatfi^  .J,  befl^eath  to  inji  n^^n^JL^ia^tan  Wi 
(Juj[fri§^|,l^e..9um  of  iOOA.^or.bejr,  qwj^  nbtwiuto 
use  ,ifft4  be^^tij  and  I,  dp ; hereby; appoint  say 
s,9fd  trustees  to  be  ,exef;uto^s  of  thi»<«ii|r.;witt 
and ,'tj^staaientv  -The  ^ue^tio^s  raised -wene^ 
w!^etW  tHe  .Ifgacies/giv^  by  tljjB  will  were 
chargeable  on. the  rei^  esjtatf^^mid  >»«netherJ>« 
Uurrie^.tppk  ine^jpal  esta^.  ppt  QtherwiaedieK 
ppsed^oJfi  innd^r  the, words /'Te^duarylegatpe/-? 

, '  Mr, ,  Btuatt  ,,a^d^  Mr,  Shaplpry  (qr , the  ipbkm 

ti%^rg^ij,  A^t.as.^sigiUQea  of  th^. jfc?ptalpr?a 

heir;at;]^,|theyjwere  enticed ft^thqi^Mftdisposed 

of  Veal  estate.  ■•  ,  -   ,t^  /v: 

Mr}  J?^/if W,  Mr,  Hfi,therinsit<^,,mi  M*.  Peofff^ 

!f\  ifoc  ifx^  f eprcsen^tive  pf  p^.Cvtm%  icdn*» 
^   '  .resWuary  fegaje^."  joai4 


—    ti(^re8id3afy.i^fal€i!W^.and>h«t,th*#r6wi 


1*01,,   ijy^^,   I,uf^^(fl;^9.,v•.4^«(w^  a.  4^  «l>.^ 

^i5P-^f ^'^  -".'••  ^■■';"  '^  ••'  ;-•;.'- V--" '^"^• 

no  absolute  conversion,  the  jt^sfe^fT  b^f^nj^ 
Pe^^^^o  WSfii\be-l9«*c|r.  ^  'wrftRg^iVlneidjr, 
iy^thqu^.s^e.,..;!]}^^^  yiffi  .*no|hipg,i»,ihff 

in\l;  8{^Giwuu^  j^n^  inUntipi) .  to  ^hange;the:k|^tea 
99  kI^,,lgnd,,jjN/5i4^P^  wp  i^bew  nnlHlfiogvt* 


'd02 


Svperwr  C^mrts :  Tiee-Cktmeeilor.^QuemU  Bench. 


abonr  that  tbe  iMUtor  meant  devisee  by  ihe 
word  legatee*  at  there  was  in  the  case  of  Daven^ 
port  y.  Cottman,  and  the  other  cases  cited. 

The  Viet^CkaneeUor  said,  that  many  of  the 
cases  cited  were  valuable  as  ^ving^  the  differ- 
ent meanings  which  had  been  put  on  the  word 
"  lepaieet"  and  that  there  were  many  instances 
in  which  that  word  had  reference  to,  and  had 
been  held  applicable  to,  real  estate.  It  was  evi- 
dent that  the  testator  was  a  person  very  de- 
ficient in  legal  learning,  and  haa  used  the  term 
legatee  as  applicable  as  well  to  a  person  taking 
land  as  to  one  who  was  to  take  personalty.  He 
was,  however,  of  opinion  that  upon  the  natural 
construction  of  the  whole  will,  the  testator 
meant  his  brothers  and  sisters  to  take  all  their 
legacies  as  chargeable  on  the  real  estate,  and 
tluit  D.  Currie  was  only  intended  to  take  after 
/payment  of  all  the  others,  but  then  to  take 
oEverjrthing,  whether  real  or  personal.  It  was 
•  not  reasonable  to  cut  down  the  word  residuary 
because  it  happened  to  be  joined  with  the  word 
legatee. 


®ttttn*0  l&tnth 
(Before  the  Four  Judges.) 

Woolmer  and  others  v.  Thby,     Trinity  Term, 
1847. 

RAILWAY   SHARES. — ACTION  FOR  DEPOSITS. 

A.  tilted  to  the  propisional  directors  of  a 
rouway  company  for  an  allotment  of  shares, 
and  40  were  afterwards  allotted  to  him. 
Between  the  time  of  the  application  for 
shares  and  the  letter  of  allotment  several 
names  had  been  withdrawn  from  the  pro- 
visional committee  and  additional  names 
had  been  added,  A  managing  committee 
was  appointed  from  among  the  provisional 
directors,  and  by  them  an  action  was  com- 
meneed  to  recover  from  A.  the  amount  of 
the  deposits  to  be  paid  on  the  shares  al- 
lotted to  him. 

Held,  that  inasmuch  as  the  shares  were  not 
allotted  to  A.  by  the  persons  to  whom  the 
application  for  shares  was  made,  the  evi- 
dence failed  to  support  the  contract  alleged 
in  the  declaration,  and  the  plaintiffs  were 
nonsuited. 

This  was  an  action  brought  by  the  com- 
mittee of  management  of  the  Exeter,  Plymouth, 
and  Devonport  Railway  against  the  defendant 
for  the  deposits  upon  40  shares  allotted  to  him 
in  the  proposed  railway.  The  sum  of  21, 12*.  6rf. 
was  to  be  paid  on  each  share.  A  prospectus 
was  issued  by  the  company,  on  the  l4th  of 
September,  1845,  for  a  railway  to  be  made 
called  the  direct  Exeter,  Plymouth,  and  Devon- 
port  railway,  capital  one  million,  in  40,000 
shares.  On  the  13th  of  October  an  application 
was  made  by  the  defendant  for  an  aUotment  of 
shares.  On  the  15th  of  December,  40  shares 
were  allotted  to  the  defendant,  the  deposiU  upon 
which  were  to  be  paid  on  or  before  the  20th  of 
December,  and  on  the  30th  of  December  the 
scheme  was  abandoned.    The  application  for 


shares  was  made  to  the  proviskmal 
and  the  action  was  hro|ught  by  the 
committee.  The  plainti£  only  isaoed  3^00 
shares.  The  letter  of  apj^ication  and  the  letter 
of  allotment  constituted  the  agreemoit  dedsved 
upon.  The  case  was  tried  on  tlie  Weetem 
CKrcuit,  before  Mr.  Baron  Rolfe,  and  a  Twdkt 
was  found  for  the  plaintiffs  for  1051.  The 
learned  judge  was  of  opinion  that  the  aUotmect 
of  shares  had  taken  place  within  a  reasonabk 
time  after  the  application,  but  that  quettion 
was  left  for  the  consideration  of  the  jniy.  It 
appeared  in  the  evidence  that  a  change  had 
taken  place  in  the  paeons  fnviinK  the  pro- 
visional committee  between  the  13th  of  Octo- 
ber and  the  15th  of  December,  that  some 
names  had  been  withdrawn  and  others  sabsti- 
stituted  in  thenr  place. 

A  rule  nisi  was  obtained  in  Easter  Term  to 
enter  a  nonsuit,  on  the  ground  that  the  plain- 
tiffs, the  mana^ng  committee,  were]  not  the 
parties  with  whom  the  defendant  contracted. 
The  rule  was  also  granted  to  arrest  the  judg- 
ment, or  for  a  new  trial,  but  upon  these  points 
the  court  did  not  give  any  judgment. 

Mr.  Crowder  and  Mr.  Greenwood  showed 
cause. 

Mr.  Serjeant  Kinglake  and  Mr.  Jf.  Smith, 
contr^.  The  contract  was  made  with  the  pro- 
vbional  directors,  and  between  the  time  when 
the  application  for  shares  was  made  and  the 
letter  of  allotment,  several  names  had  been 
withdrawn  from  the  committee  and  others 
added.  The  parties,  therefore,  with  whom  the 
contract  was  made  were  not  the  parties  who 
bring  the  action.     Piggott  v.  7%onipsoa> 

Lord  Denman,  C.  J.,  now  delivered  the  judg- 
ment of  the  court  He  said  that  one  of  the 
many  points  raised  in  this  case  wonld.be  sufB- 
cient  to  determine  it.  At  the  trial  of  the  canse 
a  prospectus  was  produced,  containing  the 
names  of  certain  persons  who  were  dsscribed 
as  forming  the  provisional  conmuttee.  ^nne 
of  the  same  persons  were  described  as  the  com- 
mittee of  management.  After  the  issuing  of 
the  prospectus,  the  defendant  sent  a  letter  to 
the  committee  applying  for  the  allotment  of  a 
certain  number  of  shares.  That  letter  con- 
tained the  usual  promise  to  pay  the  deposh  on 
the  shares  that  might  be  allotted  to  him.  lliat 
letter  and  the  answer  to  it  were  relieid  on  as 
constituting  a  complete  contract,  by  which  the 
defendant  expressly  undertook  to  pay  the 
money  now  sought  to  be  recovered  from  hinu 
The  evidence,  however,  showed  that  in  the  in- 
terval between  the  day  of  the  application  and 
that  of  the  allotment  there  had  been  a  change 
in  the  constitution  of  the  ^provisional  committee 
by  the  retirement  of  certain  individuals  orici- 
nallv  numbered  among  its  members.  The  de- 
fendant therefore  contended,  that  as  the  appfi- 
cation  for  railway  shares  was  much  influenced 
by  the  knowledge  which  each  applicant  had  of 
the  character  and  responsibility  of  the  ffentlemen 
forming  the  committee,  he  was  not  Doond  to 
accept  the  shares  merely  because  he  had  ap- 
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plied  for  iheiDy  btit  x^ta  entitled  to  a  notification 
of  the  change  so  that  he  might  reconeidQir  his 
application,  and  determine  whether,  aftef  ^he 
inthdrawal  of  gentlemen  in  whom  he  lAiffht 
place  pardcnlar  confidence,  he  still  desin^a  to 
obtain  sharea  in  the  railway.  The  court  w^is  of 
omnionthat  the  oljection  arising  out  of  the 
cnange  of  committeemen  must  prevail,  because 
the  simple  fact  of  the  change  showed  tb^t  the 
persons  who  received  and  answered  the  letter 
were  not  those  who  subsequently  allotted  the 
sbarea;  in  other  words,  ilhat  the  persons  who 
attempted  to  enforce  the  contract  were  not 
those  with  whom  the  contract  was  made.  That 
being  6o,  the  defendant  was  entited  to  a  nonsuit. 
There  were  other  obiections  to  the  verdict, 
which,  if  allowed,  would  entitle  the  defendant 
to  a  new  trial ;  but  as  this  objection  entitled 
the  defendant  to  enter  a  nonsuit,  it  was  unneces- 
sary to  discuss  those  objections  which  would 
only  call  for  a  new  txial.  The  ride  for  a  non- 
suit must  be  absolute. 

Rule  absolute  to  enter  a  nonsuit. 


S»|tt|tttr. 

JVtukbottme  V.  Barroie^.    Trinity  Term, 
May  38,  and  June  12,  1847. 


USURY. —  INTBRSST   IN  XJkND. 


•  REPLICA- 


TION  "  DB   INJURIA." — PLEADINGS. 

y 
lb  SA  ttcHon  of  covenant  for  payment  of  250/. 
and  interest,  the  dtfendant  pleaded  that 
the  covenant  was  entered  into  in  purtuanee 
of  am  usurious  contract'  to  pay  more  than 
Si.  per  cent,  interest,  akd  that  payment  was 
secured  by  a  deed  whereby  the  defendant 
buryained  and  sold  to  the  plaintiff  the  crops 
of  grass  growing  on  certain  land.  To  this 
plea  the  plaintiff  replied  that  the  contract 
was  entered  into  after  the  passing  of  the 
2  jf3  Vict.  c.  37.  On  demurrer  to  the  re- 
pheation,  Held,  that  the  plea  did  not  show 
that  the  money  was  secured  on  an  interest 
in  land,  inasmuch  as  the  crops  of  grass 
might  have  been  sold  to  the  defendant  by 
the  owner  of  the  soil  on  the  terms  that  they 
were  to  be  cut  by  him  and  delivered  to  the 
defendant  as  a  personal  chattel* 

Held,  also,  that  in  a  plea  of  usury  it  is  suf- 
fietent  for  the  defendant  to  allege  that  the 
contract  is  void  under  the  stat.  2,  12  Anne, 
e.  16.  s,  1;  and  the  plaintiff,  in  order  to 
take  the  case  out  of  that  statute,  must  reply 
that  the  contract  was  made  after  the  2  ^  3 
Vict,  c,  37,  and  does  not  relate  to  land. 

Held,  also,  that  de  injuria  is  a  good  repUca' 
tiom  to  a  plea  of  fraud  in  an  aotton  of 
covenant. 

This  was  an  action  of  covenant  on  a  deed, 
whereby  the  defendant  covenanted  to  pay  the 
plaintiff  250/.  and  interest. 

The  defendant  pleaded,  (amongst  other 
pleas,)  thirdly,  that  the  covenant  was  entered 
into  in  pursuance  of  a  usurious  contract,  by 
which  toe  defendant  agreed  to  pay  more  than 
5/.  per  cent,  by  way  of  interest,  and  that  the 


payment  was  secured  by  a  deed,  wlusreb3r  the 
defendant  bafgained,  and  sold  to  the  plaintiff 
by  wav  of  secimty,  certain  personal  cnattels, 
and  also  the  "trope  of  arass  then  growing  on 
certain  lands  ^mentioned  in  the  plea,  whereby, 
or  by  force  of  the  12  Anne,  c.  16,  s.  1,  stat.  2, 
the  covenant  >  became  and  was  whoUy  void  in 
law. 

4thly,  A  pisneral  plea  of  fraud. 

To  the  third  plea  the  plaintiff  replied,  that 
the  contract  was  entered  into  after  passing  of 
the  statute  2  &  3  Vict.  c.  37.  To  this  replica- 
tion the  defendant  demurred  generally. 

To  the  fdurth  plea  the  plaintiff  replied  ^*  de 
injurift,"  and  to  this  replication  the  defendant 
demurred  specially,  on  the  ground  that  the 
general  nplication  "  de  injuriiL"  was  inappli- 
cable to  a  plea  of  fraud  in  an  action  of  cove- 
nant. 

PeaooeJt,  in  support  of  the  demurrers.  Crosby 
V.  Wadnvorth,  6  East,  602,  and  Rodwell  r. 
PkUKpg^  9  M.  &  W.  601,  show  that  a  crop  Of 
growing  grass  is  an  interest  in  land.  The  plea 
therefore  takes  the  case  out  of  the  statute  2  ScZ 
Vict.  c.  37,  which  repeals  the  usur^  laws,  ex- 
cept as  to  money  lent  on  the  security  of  land 
**  or  any  interest  therein  J"  But  even  if  the  plea 
does  not  show  that  the  mone^  was  secured 
upon  an  interest  in  land,  it  is  still  a  good  plea, 
bM^ause  it  alleges  that  the  statute  of  Anne  was 
violated,  and  it  is  not  necessary  for  the  defend* 
ant  to  show  that  the  case  was  not  within  the 
statute  of  Victoria.  ThibauU  v.  Qibson,  12  M. 
•&  W.  88. 

As  to  the  demurrer  to  the  replication  to  the 
4th  plea;  that  replication  is  inapplicable,  be- 
cause fraud  avoias  the  contract  ab  itntio,  so 
that  in  fact  there  never  was  any  such  covenant 
as  alleged  in  the  declaration.  The  cases  hi 
which  that  replication  had  been  held  good 
are  those  of  bills  of  exchange,  where  the  in»tra« 
ment  is  not  absolutely  void  as  against  a  third 
party  who  was  not  privy  to  the  fraud,  Cooper  v* 
Garbett,  13  M.  &  W.  88.  He  also  cited  Pelly 
V.  Rose,  I2id.  435;  De  fVolfv,  Bevan,  13ttf. 
160. 

Gray,  contrii,  argued  that  the  3rd  plea  did 
not  show  that  the  monev  was  secured  upon  an 
interest  in  land,  and  tnat  the  plea  would  be 
proved  by  evidence  that  the  plaintiff,  not 
oeing  owner  of  the  land,  was  yet  entitled  to  the 
grass  in  question,  as  having  purchased  it  on 
the  terms  that  it  was  to  be  severed  by  the 
owner  of  the  soil,  and  then  delivered  to  the 

Slaintiff  as  a  mere  personal  chattel.    Ha  cited 
ivans  v.  Roberts,  5  B.  &  C.  829 ;  Graves  v. 
Weld,  5  B.  &  Add.  115.    As  to  the  replication 
to  the  plea  of  fraud,  he  relied  on  Cooper  v. 
Garbett. 
Peacock  replied. 

Cur,  adv,  vultm 
The  judgment  of  the  court  was  delivered  by 
Rolfe,  B.,  (after  stating  the  facts).  The  first 
question,  therefore,  is,  whether  the  contract 
stated  in  the  plea  is  void  under  the  statute  of 
Anne,  notwithstanding  the  statute  of  Victoria. 
It  certainly  is  void  if  the  plea  sufficiently  shows 
that  the  security  consisted  in  part  of  an  interest 
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in  land,  for  the  statate  ofVictorhi  has  no  ap- 
plication to  tuch  aecttrities.  Now,  part  of  the 
propefty  assigned  hy  way  of  eecarity  to  the 
lenaer  of  the  money  consisted  of  certain  crops 
of  grass  described  m  the  deed  as  growing  on  a 
cert^  estate  called  the  Sheeping  House  estate, 
and  it  was  argued,  on  the  authority  of  Crof6y 
V.  fVadewarthf  that  this  is  an  interest  in  land. 
When  a  sale  of  growing  crops  does,  and  when 
it  does  not,  confer  an  interest  in  land,  is  often 
a  question  of  much  nicety.  But  certaiidy,  when 
the  owner  of  the  soil  sells  what  is  growing  on 
the  laud  (whether  the  natural  produce,  as 
timber,  grass,  &c.,  or  frmctue  industrwlee,  as 
com,  piUse,  or  the  like,)  on  the  terms  that  he 
is  to  cut  or  sever  them  from  the  land,  and  then 
deliver  them  to  the  purchaser,  then  the  pur- 
chaser  acquires  no  interest  in  the  soil,  which  is 
in  such  case  only  in  the  nature  of  a  warehouse 
for  what  is  to  come  to  him,  namely,  a  personal 
chattel.  The  doubt,  however,  is,  what  is  the 
true  meaning  of  the  plea  as  to  these  crops } 
We  think  the  case  will  oe  in  the  same  position 
as  if  the  plea  had  contained  no  reference  to  the 
subject-matter  of  the  security,  but  had  merely 
alleged  that  the  covenant  sued  on  was  void  as 
having  been  entered  into  pursuant  to  an 
usurious  contract  for  taking  more  than  five  per 
cent,  interest  Such  a  contract  would  clearly 
be  void  under  the  statute  of  Anne,  and  that 
statute  being  still  in  force,  the  plea  is  fnitna 
facie  a  good  answer  to  the  plaintiflTs  demand 
according  to  the  principle  laid  down  in  Tkibauit 
V.  Qibean,  The  question  then  arises,  whether 
the  pUdntiff  gets  rid  of  the  effect  of  the  statute 
of  Anne  bv  msrdy  stating  that  the  contract 
was  entered  into  after  the  passing  of  the  statute 
of  Victoria.  We  think  he  does  not.  The  true 
effect  of  the  statute  of  Victoria*  is  to  except 
from  the  operation  of  the  statute  of  Anne  all 
contracto  not  relating  to  land,  and  when  the  de- 
fendant has  by  his  plea  clearly  brought  the  case 
within  the  operation  of  the  old  statute,  it  is  not 
sufficient  for  the  plaintiff  to  reply  that  which 
may  or  may  not  bring  the  contract  within  the 
operation  of  the  statute  of  Victoria.  It  was  in- 
cumbent on  him  to  aver  all  which  is  necessary 
to  show  that  the  statute  of  Anne  does  not  apply 
to  the  question,  namely,  that  it  was  entered 
into  after  the  passing  of  the  statute  of  Victoria, 
and  that  it  does  not  relate  to  land.  The  repli- 
cation does  aver  tliat  the  contract  was  after  the 
statute  of  Victoria,  but  omita  to  aver  that  it 
was  not  relating  to  land.  It  therefore  fails  to 
show  aU  that  the  plaintiff  was  bound  to  make 
out,  namely,  that  the  statute  of  Anne  does  not 
apply.  On  these  grounds,  therefore,  even 
adopting  the  argumento  on  behalf  of  the  plain- 
tiff, that  the  plea  does  not  show  sufficiently 
that  the  security  did  compromise  an  interest  in 
land,  still  we  think  the  plea  is  good,  and  that 
the  replication  offers  no  sufficient  answer. 
There  must  therefore  be  judgment  for  the  de- 
fendant on  the  3rd  plea. 

As  to  the  replication  to  the  4th  plea,  we  were 
all  of  opinion  at  the  time  of  the  ar^ment,  that 
there  was  no  distinction  in  principle  between 
this  case  and  the  case  of  a  bill  of  exchange,  as 


to  which  ''deifijmii''  has  been  hddtobea 
good  replication  {Ck)oper  v.  Gwbeit)  to  a  plea 
of  fraud  like  the  present.  Jadgmeat  v91 
therefore  be  entered  for  the  pkiaitiff  osi  tlus 
plea« 

Judgment  ncoor£n||^y. 


PROCEKDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

Vsiral  9Mf «tf .    JttlySf,U47. 
Trustees  Relief. 
Police  Causes. 
Juvenile  Offenders. 
House  of  Commons  Costa  T^ccatioo. 
Tithes  Act  Amendment. 
Copyhold  Commission  Continuance. 
Copyright,  rColonies). 
Joint  Stock  Companies. 
Bankruptcy  and  Insolvency.    (No.  3.) 
Masters  in  Chancery  Affidavit  Office. 
-  Turnpike  Acta  Continuance. 
Ecclesiastical  Jurisdiction  Amendment. 

Itoitit  0f  l.ot^. 

BILLS  P08TP0KKD. 

Charity  Trustees. 

Qergy  Offences. 

These  remained  on  the  List  till  the  cloee  of 
the  session.  The  following  were  prerioosfy 
postponed : 

Incumbered  Estates,  (Ireland). 

Consolidation  and  Amendment  oC  the  Law 
of  Bankruptey. 

Debtor  and  Creditor. 

}(oase  of  Cantitniii. 

BILLS   POSTPONBO. 

Insolvent  Debtors. 

Health  of  Towns. 

Winding  up  Joint  Stock  Companies. 

Prisons  Regulation. 

Registration  of  Voters. 

Parliamentary  Electors. 

Vexatious  Actions. 

Trust  Monies  Investment. 

These  bills  continued  till  nearly  the  dose  of 
the  session.  The  following  were  previoudy 
postponed : 

Highways. 

Law  of  Kailways. 

Inclosure  Act  Amendment 

Ecclesiastical  Courte. 

Gifts  for  Pious  Purposes. 

Agricultural  Tenanta'  Right. 

Encouragement  of  Life  Insurance. 

Roman  Catholics  further  Relief. 

Punishment  of  Death. 


THE  EDITOR'S  LETTER  BOX. 

We  crave  indulgence  of  our  correspondenta : 
the  session  of  parliament  being  at  an  end,  we 
shall  soon  discharge  our  arrears. 


DIGEST,  .A»PJQ.PNAL::'Q'|::^^^^^ 
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THE  LAW  REI^ATING  TO  TrtE 
ELECTION.  OF,  MEMBERS  OF 
PARLIAMENT. 


A,s  thi&Jav  wjt^  regard  to  parliamentary 
electio^w,  io  cpnupon  with  otjier  branch e#i 
has  undergone  various  changes  in  the 
course  of  the  pr^eqt  reign,  and  tlie  noise 
of  |)ra^ritioii  for  el90ii«B  contests  ia  now 
heard  at  every  side,  a  brief  summary  of  the 
practice  and  provisions  of  the  several  acts 
uf  parliament  at  prcisent  in  force  on  this 
subject/  catt  scarcely  b^  considered  ill- 
timed,  and  t^  hope  may  not  prove  alto- 
gether useless  to  our  readers. 

The  ^natter  iri|l  be  rendered  more  irttel- 
ligible,  by  starting  with  the  proclamation 
announcing  her  Majesty's  intention  to 
convene  a  new  parlianienti  and  proceeding 
through  the  various  stages  of  a  general 
election  terminating  with  the  return- of  the 
members ;  omitting,  in  the  first  instance, 
those  tacidental  circumstanoes  which  may 
occasion  a  deviation  from  the  erdtaary 
course  of  procedure. 

The  order  of  the  Queen^  Hi  oouneil  for 
the  dissolution  of  one  parliameni,  and  the 
calling  of  another,  is  uniformly  accom- 
panied by  a  second  order,  also  made  by 
her  Majesty  in  council  directing  the  Lord 
Chsincellor  to  cause  writs  to.be  issued  sum- 
moning a  new  parliament  to  meet  at  a  time 


*  There  are  no  less  than  95  distinct  acts  of 
filament  now  in  force^  relating  to  the  Law  of 
Elections,  and  Election  Petitions,  from  the  5 
Rich.  2,  to  7  &  8  Vict  c.  108.  See  Wordsworth 
on  Elections,  Table  of  Statutes. 
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ajul  phice  then  tneatioiped.  T4ie  act  7  &  8 
Ww^,  c.  i^,  directs  that  40  days  shall  in- 
tervene tteCfween  the  teste  ami  return  of  the 
#rits,  but  since  the  Union  with  Scotland,  a 
period  of  not  less  than  60  days  is  allowed, 
between  the  date  Q^  the  proclamation  and 
the  time  fixed  for  the.  assembling  of  the 
new  parliament,  The  writs,  when  issued 
by  the  Lord  Chancellor,  are  taken  by  his 
messenger  to  the  General  Post-Oifice  ia 
London,  and  delivered  to  the  Postmaster 
General,  or  his  deputy,  who  is  required  by 
the  53  Geo.  3,  c.  89,  to  give  an  acknow- 
ledgment in  writing  of  the  receipt,  and  the 
time  when  delivered.  The  writs  must  then 
bo  forwarded,  under  cover  to  the  retMrning 
officers  to  whom  they  are  directed,  by  the 
earliest  post  aAer  they  have  been  received, 
accompanied  by  directions  to  the  local 
postmasters  to  deliver  the  writs  at  the 
oflice  dr  tlie  party  to  whom  they  are  (hV 
rected,  and  to  take  an  acknowledgment  oi^* 
the  receipt,  which  is  to  be  forwarded  to 
I  the  Postmaster  General,  at  the  post*office 
I  in  London,  where  the  memorandum  is 
filed.  Where  the  writs  are  addressed  to 
,  the  Sheriffs  of  London,  the  Sherifi^of  Mid* 
I  dlesex,  or  any  returning  officer  having  his 
I  office  within  five  miles  of  the  cities  of 
,  London,  or  Westminster,  or  the  Borough 
Q^  Southwark,  the  writs  are  taken  directly 
to  his  office  by  the  Lord  Chancellor's  mes- 
senger, without  passing  through  the  post- 
office.  The  neglect  or  delay  to  deliver  a 
writ  is  a  rofsdemeanor,  and  punishable  as 
such.  The  officers  to  whom  writs  are  di- 
rected are  bound  to  indorse  on  the  writ, 
immediately  after  the  receipt  thereof,  the 
day  and  hour  on  which  it  was  received, 
and  to  specify  those  particulars  in  a  receipt 
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given  to  the  person  by  whom  it  was  de- 
livered.^ 

The  proceedings  which  follow  the  re- 
ceipt of  the  writ,  and  precede  the  election, 
are  subject  to  different  regulations,  as  re- 
gards elections,  for  counties,  for  cities  and 
towns  being  counties,  and  for  cities  and 
boroughs.  In  counties,  the  sheriiT,  within 
two  days  from  the  receipt  of  the  writ, 
must  cause  a  proclamation  to  be  made  for 
the  election,  not  sooner  than  the  tenth  day, 
nor  later  than  the  16th  day,  from  the  mak- 
ing of  such  proclamation,  (25  Geo.  3,  c. 
84,  8.  4.)  In  cities  and  towns  being 
counties  of  themselves,  where  the  writ 
goes  directly  to  the  returning  officer,  the 
election  must  be  holden  within  eight  days 
after  the  receipt  of  the  writ,  and  three 
clear  days'  notice  of  the  time  and  place  of 
election  must  be  given,  which  is  calculated 
exclusive  of  the  day  of  notice,  and  also  of 
the  day  of  election,  (3  &  4  Vict.  c.  8 1 ).  In 
cities  and  boroughs  the  writ  goes,  in  the 
first  instance,  to  the  sheriff,  who  is  bound 
to  make  out  his  precepts  and  deliver  tliem 
to  the  various  returning  officers  of  the 
cities  and  boroughs  in  his  county,  within 
three  days  after  the  receipt  of  the  writ, 
and  the  election  must  be  holden  within 
eight  days  after  the  receipt  of  the  precept, 
the  returning  officer  giving  at  least  three 
clear  days'  notice  of  the  day  of  election 
(7  &  8  W.  3.  c  25,  and  3  &  4  Vict-c.  81.) 
Notices  of  election  must  be  given  in  all 
places,  between  8  o'clock  a.  m.  and  6 
o'clock  p.  M.,  from  the  25th  March  to  the 
25th  October,  and  between  8  o'clock  a.  m 
and  4  p.  m.,  during*  the  winter  months, 
(33  Geo.  3,  c.  64)  Particular  places  have 
been  appointed  in  certain  counties  for  hold- 
ing elections  by  the  Reform  Act,  2  W.  4, 
c.  45,  and  the  Boundary  Act,  2  &  3  W.  4, 
c.  64,  but  in  counties  for  which  no  particu- 
lar place  is  specified,  the  election  must  be 
held  at  the  usual  and  customary  place  of 
election. 

The  proceedings  on  the  day  of  election 
«re  as  follow : — Between  the  hours  of  8 
find  11  A.  M.,  the  sheriff,  or  other  returning 
officer,  should  open  the  election  by  reading 
the  writ  or  precept,  and  then  taking  the 
bribery  oath,  which  may  be  administered 
by  any  justice  of  the  peace,  or  if  none  be 
present,  by  three  dectors.  Tl>e  Bribery 
'Act,  (2Geo^  2|  c.  24,)  is  then  read,  where- 
Utlon  the  retorning  officer  asks  the  electors. 


;  >  Sm  35  G.  3,  c.  84  ;  53  G.  3.  c.  89  ;  and  7 

&8  w.  3,  c.irl     '       '.  \  '    ;    ; 
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whom  they  elect  to  serve  them  in  parlia- 
ment? and  each  candidate  is  proposed  by 
one  elector  and  seconded  by  another. 
After  a  reasonable  time,  and  an  inqairy 
whether  any  other  elector  has  any  other 
candidate  to  propose,  if  no  other  candidate 
is  nominated  beyond  the  number  required 
by  the  writ  or  precept  to  be  retumecf,  the 
returning  officer,  without  any  show  of 
hands,  or  any  further  appeal  to  the  electors^ 
is  bound  to  declare  those  proposed  elected* 
Ifa  greater  number  of  persona  are  nomi- 
nated than  can  be  returned  under  the  writ 
or  precept,  the  returning  officer  is  to  de- 
termine the  election,  either  by  the  view 
upon  calling  for  a  show  of  hands,  or  bj  the 
poll.  An  election  by  the  view  can  only  be 
made  by  consent  of  all  the  electors  present. 
A  candidate,  or  any  elector,  may  demand 
a  poll,  and  when  legally  demanded,  it  is 
imperative  on  the  returning  officer  to  grant 
a  poll.  (7  &  8  W.  3,  c.  25.)  But  the  poll 
must  be  demanded  either  before  the  ma- 
jority is  declared  upon  a  view,  or  within  a 
reasonable  time  afterwards. 

Each  candidate  may  be  called  upon  after 
the  nomination,  on  the  day  of  election,  or 
any  time  before  the  day  fined  for  the  meet- 
ing of  parliament,  upon  the  written  regiiest 
of  any  other  candidate,  or  of  two  r^'stered 
electors,  to  declare  his  qualification,  and  if 
the  candidate  so  called  upon  wilfully  refuse 
to  comply  with  the  request  for  twenty-four 
hours,  his  election  and  return  would  be 
void.  (1  &  2  Vict.  c.  48,  a.  3.)  The  de- 
claration of  qualification  may  be  made  be- 
fore the  returning  officer,  or  a  justice,  or  a 
commissioner  specially  appointed,  and  it 
must  be  certified  to  the  Court  of  Chancery, 
or  the  Court  of  Queen's  Bench,  within 
three  months.  The  qualification  <f(  mem- 
bers is  mow  regulated  by  the  stat.  1  &2 
Vict.  c.  48,  s.  2.  To  represent  a  county, 
the  member  must  have  an  estate  arising 
out  of  real  or  personal  property  of  the 
olear  yearly  vakie  of  600/. ;  and  to  repre- 
sent a  city,  borough,  er  town,  n  similar 
estate  of  300/.  per  annum,  over  and  above 
incumbrances.  The  estate  may*  arfito  out 
of  any  interest  in  land  of  any  tenure,  legal 
or  equitable,  situated  in  the  United  Kii^ 
dom,  or  the  rents  and  profits  thereof;  or 
out  of  personal  property,  or  the  interest, 
dividends,  or  annual  prqc^edf  thei^eof*  The 
nieniber,  hqwever,  myst  have  m  estate  fiir 
his)  own  life,  or  the  life  of  isoipe  other  per 
son  tl^en  livings  or.  for  a  term  of  years  ab 
^'sokifie  or  determinable  on' his 'o9t^n  life  or 
the  life  of  some  other  living^'person,  of 
which  term  not  less  than  thirteen  years 
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shall  be   unexpired  at  the  time  of  the 
election.^ 

Id  case  of  a  contested  election,  the  re- 
turning officer  is  to  cause  booths  to  be 
efected  for  the  convenience  of  taking  the 
poll ;  and  by  the  6  &  7  W.  4,  c.  102,  s.  3, 
in  counties  a  polling  booth  is  to  be  pro- 
vided at  each  polling  place  for  every  460 
electors,  at  an  expense  not  exceeding  40/. 
Pursuant  to  a  provision  contained  in  the 
statute  2  W.  4,  c.  45,  s.  63,  tlie  polling 
places  in  counties  are  enumerated  in  the 
schedules  to  the  Boundary  Act,  but  ad- 
ditional polling  pUices  have  been  appointed 
by  the  Privy  Council,  upon  the  application 
pV  justices  under  the  6  &  7  W.  4,  c.  102. 
JLa  cities  or  borouglis,  the  returning  officer 
should  provide  |)olling  places  for  the  dif- 
ferent parishes  or  districts  for  the  city  or 
borough,  but  the  expenses  must  not  exceed 
25/.  for  the  booths,  for  any  parish  or  dis- 
trict, and  they  roust  be  so  arranged  that 
no  greater  number  than  300  electors  shall 
be  compelleil  to  poll  in  each  booth  or  com- 
partment. (2  W.  4,  c.  45,  and  5  &  6  W. 
.4»  c.  36.)  The  booths  are  provided  at  the 
joint  and  equal  expense  of  the  candidates, 
but  if  a  candidate  is  nominated  and  de- 
cline?  going  to  the  |k>II,  he  is  not  liable  to 
defray  any  portion  of  tlie  expenses ;  and  if 
a  person  has  been  propose'!  without  his 
consent,  the  proposer  is  liable  to  the  ex- 
penses as  if  he  had  been  himself  a  candi- 
date. If  the  returning  officer  incurs  any 
expenses,  beyond  those  specified  by  statute 
the  candidates  will  not  be  bound  to  reim- 
burse him,  unless  they  have  rendered 
themselves  liable  by  contract,  express  or 
implied. 

.  Wliere  a  poll  is  demanded,  it  cannot  take 
place  oa  the  day  of  nomination,  but  must 
be  appointed  in  counties  to  commence  on 
the  next  day  but  two  afler  the  day  of  nomi- 
nation, unless  such  next  day  .but  two 
.should  luippen  to  fall  on  a  Saturday  or 
, Sunday,  and  in  th;tt  event,  the.  poll  must 
begin  on  Monday.  (2  VV.  4,  c.  45,  »«  62.) 
In  cities  or  boroughs  the  poll  should  com- 
mence at. 8  o clock  A.  M.  of  the  day  next 
following  Uie  day  of  nomination,  unless 
such  day  next  following  should  fall  on  a 
Sunday^  Good  Friday,  or  Christmas  day, 


«  By  the  1  &2\lct.  c.  43,  s,  9,  the  members 
fof  the  Universities  of  Oxford,  Cambridge,  and 
•Triiiily  Colkge,  Dublin,  and  the  eldest  sons  of 
pccft  or  lords  of  parliament,  or.  of  any  persons 
oiialified  by  the  statute  to  serve  as  knights  of 
the  thiife,  may  sit  without  any  property  qualifi- 
cation. 
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and  then  the  polling  must  take  place  ou 
the  following  days  respectively.  (5  &  6  W. 
4,  c.  36.)  In  counties  the  polling  con- 
tinues for  two  days :  on  the  first  day  for 
seven  hours,  commencing  at  9  o*cIock  a.  m.  ; 
and  on  the  second  day  for  eight  hours, 
finally  closing  at  4  o'clock  p.  m.  In  cities 
and  boroughs  the  poll  continues  during  one 
day  only,  commencing  at  8  o'clock  a.  m., 
and  closing  at  4  o'clock  p.  m. 

When  once  the  sheriiF,  or  other  return- 
ing officer,  grants  a  poll,  he  ought  to  pro- 
ceed with  it,  and  if  a  candidate  be  proposed 
at  any  time  during  the  polling,  and  has  a 
majority  of  votes,  his  election  will  be  valid ; 
but,  although  a  poll  be  granted,  if  no  votes 
are  tendered  within  a  reasonable  time  af^er 
the  poll  opens,  the  returning  officer  may 
declare  the  numbers  upon  a  view. 

The  returning  officer  is  required,  before 
the  polling  day,  to  cause  a  copy  of  the  re- 
gister of  voters  to  be  prepared  for  use  at 
each  polling  place,  which  he  must  certify 
under  his  hand  to  be  true  ;  and  he  is  autho- 
rised to  appoint  a  deputy  to  preside,  and 
clerks  to  take  the  poll,  at  each  polling 
place.  The  poll  clerks  are  sworn  by  the 
returning  officer,  or  his  deputy,  truly  and 
indifferently  to  take  the  poll,  and  tliey 
muit  enter  the  place  of  the  electors'  quali- 
fication, as  declared  by  him  at  the  time  of 
voting.  The  returning  officer,  or  his 
deputy,  may  also  appoint  commissioners 
for  the  purpose  of  administering  oaths,  it 
requested  by  any  of  the  candidates  in  writ- 
ing."*  The  deputies  are  paid  after  the  rat^ 
of  two  guineas  a  day,  the  poll  clerks  each, 
one  guinea  a  day,  and  the  commissioners 
one  guinea  a  day,  and  the  returning  officer 
is  entitled  to  be  repaid  those  expenses  by 
the  candidates  in  equal  proportions.  The 
candidates  may  severally  nominate  one 
person  to  act  as  inspector  or  cheque  clerk 
for  each  clerk  appointed  to  lake  the  poll ;. 
and  the  returning  officer  allows  a  cheque 
book  to  be  kept  by  such  inspector  at  every 
polling  p'ace.  (Id  Geo.  2,c.  18,  and  19 
Geo.  2,  c.  28.)  In  places  where  the  num- 
ber of  electors  does  not  amount  to  600, 
there  is  no  statutory  provision  giving  a 
candidate  a  rigllt  to  o  check  on  the  poll 
book. 

Electors  can  only  be  permitted  to  vote 
at  the  booth  or  compartment  allotted  to 
the  parish  or  place  in  respect  of  which  they 
are  registered.  (2  W.  4,  c.  45,  s.  68).  The 
register  is  conclusive  evidence  of  the  right 


4  See  34  <j«o.  3,  c.  73;  42  Geo.  3,  c.  62; 
and  43  Geo.  3,  c.  74. 
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of  the  elector  to  vote,  and  any  person  ten- 
dering his  vote  is  subject  to  be  questioned 
on  behalf  of  any  candidate  only  on  two 
points,  namely,  whether  he  is  the  person 
whose  name  appears  on  the  register^  and 
whether  he  has  already  voted  at  the  elec- 
tion ?  If  a  party  whose  name  appears  on 
the  register  has  ceased  to  have  the  qualifi- 
cation in  respect  of  which  he  was  regis- 
tered, his  vote  cannot  notv  be  rejected  at 
the  election  for  that  reason,  although  it 
would  be  invalid  in  rhe  event  of  a  petition 
against  the  return.  (6  Vict.  c.  18,  s.  79.) 
The  only  grounds  on  which  the  returning 
officer  is  authorised  to  reject  the  vote  of 
any  person  whose  name  appears  on  the 
register  are,  that  the  voter  is  not  the  per- 
son whose  name  so  appears,  that  he  has 
already  voted  at  the  election,  that  he  has 
refused  to  lake  the  oath  prescribed  in  re- 
spect of  his  identity  and  his  not  before 
voting,  or  that  he  has  refused  to  take  the 
bribery  oath,  if  required.  Falsely  answer- 
ing eitlier  of  the  ({uestions  i^lready  adverted 
to,  and  personating  a  voter,  are  indictable 
misdemeanors.  A  candidate  may  appoint 
persons  to  attend  at  the  booths  to  detect 
personation,  and  any  person  so  detected 
may  be  given  immediately  into  custody, 
and  taken  before  a  justice  of  the  peace:  in 
such  case  the  vole  is  not  rejected  if  the 
questions  are  answered  and  the  oaths  taken, 
but  the  returning  officer  should  mark  in  the 
poll  book  against  such  vote  a  memorandum 
that  it  has  been  protested  against  for  per- 
sonation. Persons  whose  votes  have  been 
excluded  from  the  register  by  a  decision  of 
the  revising  barrister,  may  tender  their 
votes  at  the  election,  and  they  must  be  re- 
ceived by  the  returning  officer  and  entered 
in  the  poll  book,  but  they  are  distinguished 
from  the  votes  admitted  and  allowed,  and 
are  not  counted  at  the  election.  (2  W.  4, 
c.  45,  s.  59.) 

The  declaration  of  the  voter  for  whom  he 
means  to  vote  sliould  be  made^  to  the  poll 
clerk,  and  if  Ae  makes  a  mistake  in  entering 
the  vote  he  may  amend  it :  whilst  his  book 
remains  unaltered,  it  is  tlie  best  evidence 
of  the  vote.  If  the  voter  makes  a  mistake 
in  declaring  tlie  name  of  the  candidate  for 
whom  he  proposes  to  vote,  he  may  amend 
his  declaration  at  any  time  before  the  vote 
is  recorded  by  the  poll  clerk  ;  but  after  the 
^KHffti^^pfril^ete  it  would  be  unsafe  for  the 

^" "'      ake  any  alteration. 

ks,  at  the  dose  of  the  day^s 
p  the  poll  books  and  deliver 
rning  officer  or  bis  deputy, 
give  a  receipt  for  them,  and 


at  county  elections  to  deliver  then  in  ikt 

same  condition  to  the  poll  clerk  on  tfae 
morning  of  the  second  day.  On  the  fioal 
close  of  the  pdi,  the  books  are  delivered 
sealed  to  the  returning  officer,  who  retam 
them  in  the  same  state  until  the  day  not 
but  one  af^er  the  close  of  the  poll,  wbea 
the  seals  are  broken,  the  number  of  votes 
cast  up  and  declared,  and  the  memben 
elected  publicly  proclaimed.  If  the  daj 
next  but  one  after  the  poll  has  closed  ^ 
on  a  Sunday,  the  proclamation,  &c.,  is  oo 
Monday,  and  it  must  not  be  later  than  two 
o'clock  in  the  afternoon.  (2  W.  4,  c45, 
s.  65.)  After  the  state  of  the  poll  is  de- 
clared, and  the  members  chosen  proclaimed, 
the  returning  officer  seals  up  the  poll  books^ 
and  the  candidates,  if  they  think  fit,  msf 
respectively  affix  their  seals.  The  return- 
,  ing  officer,  or  his  deputy,  may,  if  he  think 
fit,  declare  the  final  state  of  the  poll  od 
I  make  the  return  immediately  after  the  pofl 
has  closed,  (2  W.  4,  c.  45,  8.68,)  but  in 
practice  this  is  seldom  done.  After  tbe 
members  elected  have  been  proclaimed, 
the  returning  officer  delivers  the  poll  boob 
sealed  to  the  Clerk  of  Ibe  Crown  in  Chan- 
cery, or  to  the  postmaster  of  the  place 
'where  such  proclamation  is  made,  id- 
j  dressed  to  the  Clerk  of  the  Ooirn  in 
j  Chancery. 

Immediately  after  the  prodamation  of 

■  the  members  elected,  the  shcriC  in 
counties,  makes  his  return  under  seal  to 

I  the  Clerk  of  the  Crown  in  Chancery:  in 
,  cities  and  boroughs  the  returning  officer 
.  returns  the  precept  to  the  sheriff,  and  the 
!  slierifF  returns  the  wra,  -and  with  it  the  re- 
I  turn  of  the  proper  returning  officer  to  tbe 

■  Clerk  of  the  Crown.  The  10  &  11  W.3, 
'  c.  7,  requires,  that  the  return  shall  be 
I  made  with  all  convenii^nt  expedition,  and  at 
I  the  furthest  within  fourteen  days  after  the 

election.  In  case  of  an  equality  of  votes, 
I  there  is  properly  a  double  return,  and  oc- 
|casionally,  where  there  are  two  persons 
claiming  to  act  as  returning  officers,  they 
may  properly  make  a  double  retnm.  If  it 
be  impossible  to  com])lete  the  return,  tbe 
sheriff  or  other  returning  officer  makes  a 
sp^ecial  return.  An  officer  making  a  wil- 
fully false  return,  or  neglecting  to  make  • 
return,  is  liable  to  penalties.  The  reton 
once  made  cannot  be  altered  without  tbe 
consent  of  the  House,  and  no  niieniber  is 
entitled  to  sit,  unless  he  has  been  duly  k* 
turned,  but  if  the  return  is  good  in  tab- 
stance,  it  cannot  be  successfblly  impeacbcd 
for  want  of  form. 
The  6  Vict.  c.  18,  s.  55,  contains  a  pro- 
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▼kion  for  tlie  expenses  incurred  by  retnrn- 
ing  officers  of  boroughs,  irhich  are  to  be 
defrayed  out  of  the  poor's  rates,  with  re- 
ference to  the  proportionate  number  of 
voters  in  the  several  parishes  of  the 
borough.  There  is  no  similar  enactment 
as  to  sheriffs  of  counties.  ~^^ 

The  incidental  proceedings  at  elections, 
and  the  law  relating  to  undue  influence, 
bribery,  treating,  and  riots  at  elections,  as 
well  as  the  proceedings  upon  election  pe- 
titionsy  will  be  mere  conveniently  treated 
of  in  a  future  number/ 


CLOSE  OF  THE  SESSION. 

Kosal  flsseitts. 

In  addition  to  the  bills  which  received  the 
Royal  Assent  on  the  22nd  instant,  stated  at  p. 
304,  taUe,  the  following  also  received  the  Royal 
Asseitf  on  that  day  :^ 

Canal  Companies. 

Highway  Rates. 

Passengers'  Act  Amendment. 

Stodc  in  Trade  Exemption. 

2Zrd  July, 
Poor  Removal  Act  Amendment. 
Poor  Law  Administration. 
Commons  Inclosure,  No.  3. 
Bishopric  of  Manchester. 

THB   QUSBN's   speech. 

Parliament  was  prorogued  by  the  Q^ueen  in 
person,  on  Friday  the  23rd  instant.  It  appears 
that  her  Majesty  was  not  advised  by  her  minis- 
ters to  take  any  notice  of  the  acts  which 
have  been  passed  during  the  session  for  the 
alteration  of  the  law. 

The  Speaker  of  the  House  of  Commons, 
however,  in  his  address  to  her  Majesty,  thus . 
briefly  adverts  to  that  subject :—  ! 

•»  Daring  the  progress  of  the  session  which 
is  now  about  to  terminate,  we  have  matiu-ely 
considered  varioits  measures  for  the  practical 
improvement  of  the  law,  and  for  the  amelioration 
of  the  moral  and  social  condition  of  the  people; 
and  where  it  has  not  been  possible  to  bring 
these  measures  to  a  satisfactory  conclusion,  we 
hope  to  have  prepared  the  way  for  sound  and 
useful  legislation  in  future  sessions  of  parlia- 
ment."   May  this  be  so  !  Amen, 

pboclahation  fok  dissolving  the  late 
and  calling  a  new  parliament. 
Victoria  R. 
Whereas  we  have  thought  fit,  by  and  with 


the  advice  of  our  Privy  Council,  tot  &nive 
this  present  Parliament,  which  was  this  day 
prorogued  and  stands  prorogued  to  Tuesday, 
the  21st  day  of  September  next.  We  do  for 
that  end  publish  this  our  Royal  proclamation, 
and  do  hereby  dissolve  the  said  Parliament 
accordingly ;  and  the  Lords  Spiritusd  and 
Temporal,  and  the  knights,  citisens,  and  bur- 
gesses, and  the  commissioners  for  shires  and 
burghs,  of  the  House  of  Commons  are  dis- 
charged from  their  meeting  and  attendance  on 
the  said  Tuesday,  the  21st  day  of  September 
next :  and  we,  being  desirous  and  resolved,  as 
soon  as  may  be,  to  meet  our  people,  and  to 
have  their  advice  in  parliament,  do  hereby 
make  known  to  all  our  loving  subjects  our 
Royal  will  and  pleasure  to  call  a  new  Par- 
liament ;  and  do  hereby  further  declare,  that, 
with  the  advice  of  our  Privy  Council,  we  have 
given  order  that  our  Chancellor  of  that  part  of 
our  United  Kingdom  called  Great  Britain,  and 
our  Chancellor  of  Ireland,  do,  respectively, 
upon  notice  thereof,  forthwith  issue  our  writs 
in  due  form,  and  according  to  law,  for  calling 
a  new  Parliament :  and  we  do  hereby  also,  by 
this  our  Royal  proclamation  imder  our  Great 
Seal  of  our  Umted  Kingdom,  require  writs 
forthwith  to  be  issued  accordingly'  by  our  said 
Chancellors  respectively,  for  causmg  the  Lords 
Spiritual  and  Temporal  and  Commons,  who 
are  to  serve  in  the  said  Parliament,  to  be  duly 
returned  to,  and  give  their  attendance  in,  our 
said  Parliament ;  which  writs  are  to  be  return- 
able on  Tuesday,  the  21st  day  of  September 
next. 

Given  at  our  Court  at  Buckingham  Palace, 
this  23rd  day  of  July,  in  the  year  of  our  Lord 
1847,  and  in  the  11th  year  of  our  reign. 
God  save  the  Queen. 

LEGAL  CANDIDATES  FOR  THE  NEW 
PARLIAMENT. 


*  For  the  materials  from  which  this  summary 
is  framed,  we  are  entirely  indebted  to  Mb. 
Wordsworth's  Treatise  on  the  Law  and  Prac- 
tice of  Elections,  a  third  edition  of  which  has 
beam  most  opportunely  pubUshed,  to  which  we 
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NEW  STATUTES  EFFEC:TING  ALTERA. 
TIONS  IN  THE  LAW. 

BANKRUPTCY   AND   INSOLVENCY. 

lO&ll  Vict.  c.  102. 

An  Act  to  abolish  the  Court  of  Review  in  Bank 
ruptcy,  and  to  make  Alterations  in  the  Ju- 
risdiction  of  the  Courts  of  Bankruptcy  and 
Court  for  Relief  of  Insolvent  Debtors.  [July 
22,  1847.] 

1.  Court  of  Review  cJo/ijAcc/.— Whereas  it  is 
expedient  to  a1)olt8h  the  Court  of  Review  in 
Bankruptcy,  and  to  make  alterations  in  the 
jurisdiction  of  the  Courts  of  Bankruptcy  and 
Court  for  Relief  of  Insolvent  Debtors :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Com 
mons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  ITiat  the 
Court  of  Review  in  Bankrujitcv  and  the  offices 
of  the  chief  jud|;e  and  other  juatfes  of  the  Court 
of  Bankruptcy  be  hereby  abiolished. 

2.  Jurisdiction  qf  Court  qf  Review  trans^ 
^erred  to  one  of  the  Vtce'Chancellors.— -And  he 
it  enacted,  Hiat  an  the  jurisdiction,  power,  ao- 


tboritiea,  &^4  privileges  of  the  said  Court 
of  Review  in  Bankruptcy  hereby  abolished 
shall  be  transferred  to  and  vested  in  and  «hall 
hereafter  be  exercised  and  enioyed  by  auch  one 
of  the  Vice-Chanccllors  of  the  High  Court  of 
Chancery  as  the  Lord  Chancellor  shall  from 
time  to  time  be  plea^  to  appoint,  and  that  all 
persons  now  holding  office  or  acting  in  the  s^ 
Court  of  Review  shall  continue  to  hold  the 
same,  and  to  perform  the  duties  thereof  imder 
the  jurisdiction  hereby  created,  in  the  eame 
manner  and  under  the  same  tenure  and  subject 
to  the  same  regulations  as  they  now  hold  the 
same  and  act  therein:  Provided  always,  that 
notwithstanding  the  passing  of  thk  act  the 
present  judges  of  the  Court  of  Review  shall  be 
entitled  to  the  same  rank  and  precedence  to 
which  they  are  now  entitled, 

3.  Lavs  and  orders  to  apply  to  Vice^Ckancel- 
lor  so  sitting.'-And  be  it  enacted.  That  all 
laws,  orders,  and  authorities  touching  the  prac- 
tice and  manner  of  proceeding  in  the  said 
Court  of  Review,  and  ap]>ealing  to  and  from 
the  said  court,  shall  continue  in  force,  and  be 
applicable  to  the  jurisdiction  of  the  said  \'ic3^ 
Chancellor  so  appointed;  and  that  all  t^ums 
and  fees  shall  continue  to  be  nayable  and  re- 
ceivable by  the  like  persons,  ana  shall  continue 
to  be  paid  and  appUed  to  the  like  purposes,  as 
the  same  liave  heretofore  been  paid  and  re- 
ceived in  respect  of  any  matter  in  the  aaid 
Court  of  Review. 

4.  Jurisdiction  of  the  Courts  of  Bmlrwptcy 
under  5^-6  Vict,  c,  116  /  7  4*  8  f^^-  «•  96, 
and  8^-9  Vict,  c,  127,  transferred  to  Court  for 
the  Reli^  of  Insolvent  Debtors  a»d  to  ike  County 
Courts.  9  4*  10  Vict.  c.  95.— And  be  it  en- 
acted, lliat  from  the  time  this  act  shall  com- 
mence and  take  effect  all  power,  juris^UcUon, 
and  authority  given  to  her  Majesty's  Court  of 
Bankruptcy  and  district  Courts  of  Bank- 
ruptcy, and  to  the  commissioners  thereof, 
in  matters  of  insolvency,  by  an  act  paased 
in  the  5  &  C  Vict.  c.  116,  intituled,  "An 
Act  for  the  Relief  of  Insolvent  Debtors,"  and 
by  an  act  pafised  in  the  7  &  S  Vict.  c.  96,  in- 
tituled "An  Act  to  amend  the  Law  of  Insol- 
vency, Bankruptcy,  and  Execution,"  and  by  an 
act  passed  in  the  8  &  9  Vict.  c.  127,  inUtuled, 
"  An  Act  for  belter  securing  the  Payment  of 
Small  Debts,"  or  by  the  rules  and  orders  made 
in  pursuance  of  any  of  the  said  acts,  shall  be 
transferred  to  and  vested  in  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  England,  and  to 
and  in  the  commissioners  thereof  for  the  time 
beinff,  and  to  and  in  the  County  Courts  consti- 
tuted or  to  be  constituted  under  an  act  passed 
in  the  9  &  10  Vict  c.  95,  ictitulcd  "An  Act 
for  the  more  easy  Recovery  of  Small  I>ebU5  and 
Demands  in  England,"  in  manner  herein-alter 
mentioned. 

5.  In  Insolvent  Mftors'  Court  the pr^afitional 
assignee,  and  in  County  Courts  the  eterk,  to  wd 
as  ofieial  assignee;  clerks  of  County  CcmrU  to 
act  as  regi^rars;  bmlifs  tf  County  Ccmris  to 
act  as  tnetsenffers.-^Ajaa  be  it  enacted,  lliat  in 
the  Court  for  the  Relief  of  Insdvent  Defatan 
the  proviaioiial  aeeigae^tnd  in  the  aaidConi^ 
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Courts  the  clerk  of  the  couH,  stall  m  tvtrf 
case  of  insolvencjr  ulider  each  tfro  first-men- 
tioned  acts  be  and  act  as  the  official  assignee  of 
the  estate  and  effects  of  the  insolvent ;  and  that 
in  each  of  the  said  County  Courts  the  clerk  of 
sucb  cotirt  shall  act  as  the  registrars  of  the 
Court  of  Bankruptcy  have  heretofore  been  ac- 
customed to  act  under  any  of  the  said  acts ; 
and  every  such  clerk  shall  do  and  perform  all 
acts  heretofore  done  and  performed  by  such 
registrars  or  by  the  clerk  of  the  Insolvent 
Debtors*  Court  under  any  of  the  said  acts ; 
and  every  such  clerk  shall  do  and  perform  all 
such  acts  and  duties  necessary  for  carrying  this 
act  into  effect  as  shall  be  ordered  by  any  such 
County  Court,  or  by  any  commissioner  of  the 
said  Court  for  the  Relief  of  Insolvent  Debtors ; 
and  that  the  high  bailiff  of  every  such  County 
Court  and  his  assistants  shall  be  and  act  as  a 
messenger  of  the  Court  of  Bankruptcy  and  his 
assistants  have  heretofore  been  accustomed  to 
act  under  the  said  acts ;  and  such  high  bailiff 
and  his  assistants  shall  do  all  acts  heretofore 
done  under  the  said  acts,  and  shall  possess  and 
enjoy  all  the  potvers,  authorities,  and  privileges 
when  acting  under  the  said  acts  as  have  been 
heretofore  done,  possessed,  or  enjoyed  by  any 
messenger  of  the  Court  of  Bankruptcy  or  his 
assistants  when  acting  under  any  of  the  said 
acts,  and  shall  do  and  perform  all  such  acts  as 
shall  b3  ordered  by  any  such  County  Court  for 
the  purpose  of  carrying  this  act  into  effect. 

6.  Jurisdiction  of  Insohent  Debtors*  Court 
and  County  Courts. — And  be  it  enacted.  That 
from  the  time  this  act  shall  commence  and 
take  effect  the  Court  for  the  Relief  of  Insolvent 
Debtors  in  England,  and  the  commissioners 
thereof,  and  the  judges  of  the  County  Courts 
aforesaid,  shall  have  jurisdiction  in  all  matters 
of  insolvency  and  debt  under  the  aforesaid 
apts  in  manner  following ;  that  is  to  say,  the 
said  Court  for  the  Relief  of  Insolvent  Debtors, 
and  the  commissioners  thereof,  in  all  cases  in 
which  the  insolvent  in  cases  of  insolvency,  or 
the  defendant  in  the  case  of  any  summons 
issued  under  the  aforesaid  act  for  the  better 
securing  the  payment  of  small  debts,  shall 
have  resided  for  six  calendar  months  nest  im- 
mediately preceding  the  time  of  filing  his 
petition,  or  of  the  suing  out  of  any  such  sum- 
mons foresaid  within  any  parish  the  distance 
whereof,  as  measured  by  tne  nearest  highway 
from  the  General  Post  Office  in  London  to  the 
parish  church  of  such  parish,  shall  not  exceed 
tfie  distance  of  twenty  miles,  to  which'  district 
thejorisdi^tibn  of  the  said  court  and  the  com- 
missioners thereof  under  the  aforesaid  acts  is 
hcrd^'^restricted ;  and  the  said  County  Courts 
aiforesald^  in  all  cases  wh^^m  the  insolvent  or 
defendaipt  shall  have  resided  elsewhere,  and 
shall  have  resided  for  six  calendar  months  next 
immediately  preceding  the  time  of  filing  his 
petition,  or  the  suing  out  of  any  summons 
withid  the^  disirict  of  such  County  Court  to 
which  .sdch  iiisolvfirnt  shall  prefer  his  petition, 
or  to  which  aivf-pl^ittiff  may  apply  for  any 
raminons  as  aforesaid  V  and  that  eVery  com* 
iiiis8i6nd-  df  the  Cotirt  for  ^e  Rdiefof  1^- 


solvent  Debtors,  and  every  such  County  Court 
aforesaid,  shall,  from  and  after  the  time  this 
act  shall  commence  and  take  effect,  have  and 
exercise,  in  the  prosecution  of  such  petitions 
and  summonses  filed  and  issued  in  sucn  courts 
respectively,  the  like  power  and  authority  in 
all  respects  under  the  aforesaid  acts  as  the 
commissioners  of  Her  Majesty's  Court  of 
Bankruptcy  and  District  Courts  of  Bankruptcy- 
have  heretofore  had  and  exercised  on  the  pre- 
sentation of  petitions  of  insolvent  debtors,  and 
on  such  summonses  as  aforesaid,  under  such 
acts,  except  as  herein-after  otherwise  provided^ 
and  shall  each,  singly,  be  and  form  a  court  for 
every  purpose  under  this  or  the  aforesaid  acts; 
and  that  every  commissioner  of  the  said  Court 
for  the  Relief  of  Insolvent  Debtors  shall  hence- 
forth, singly,  be  and  form  a  court  for  ev^ry 
purpose  under  all  acts  now  in  force  or  which 
may  hereafter  be  in  force  relating  to  insolvent 
debtors. 

7.  Recited  acts  to  apply  to  persons  petition^ 
ing  who  have  been  in  prison. — ^And  oe  it  de- 
clared and  enacted,  luat  the  said  two  first* 
mentioned  acts  shall  apply  to  the  cases  of 
persons  petitioning  under  the  said  acts, 
although  they  may  have  been  already  in  prison 
under  judgment  or  otherwise  for  debt. 

8.  If  insolvent  shall  not  have  resided  six 
months,  jurisdiction  vested  in  Insolvent  Court 
or  County  Court, — Provided  always,  and  be  it 
enacted.  That  if  any  such  insolvent  shall  not 
have  so  resided  for  six  months  in  any  one 
place  as  aforesaid,  then  he  shall  file  his  petition 
in  the  said  Insolvent  Debtors'  Court,  and  the 
jurisdiction  aforesaid  in  the  matter  of  such 
insolvency  shall  be  vested  either  in  the  Court 
for  Relief  of  Insolvent  Debtors  in  London,  or 
in  such  one  of  the  said  County  Courts  as  the 
said  Court  for  the  Relief  of  Insolvent  Debtors 
shall  direct. 

9.  Petitions  now  pending  under  recited  acts, 
4'C.,  to  be  disposed  of  notwithstanding  the 
passing  of  this  act. -^And  be  it  enacted.  That 
with  respect  to  petitions  under  the  aforesaid 
acts  or  either  of  them  which  are  now  in  de- 
pendence, or  which  shall  have  been  presented 
to  the  Court  of  Bankruptcy  or  any  District 
Court  of  Bankruptcy  before  the  time  at  which 
this  act  shall  commence  and  take  effect,  the 
provisions  of  such  acts,  and  the  jurisdiction  of 
such  courts  and  the  commissioners  thereof 
under  such  acts,  or  under  the  rules  and  order» 
made  in  pursuance  thereof,  shall  remain  in  full 
force  and  effect  notwithstanding  the  passing^^ 
of  this  act. 

10.  Jurisdiction  of  the  Court  for  Relief  of 
Insolvent  Debtors  on  circuit  transf erred  to 
County  Courts.— And  be  it  enacted,  that  from 
and  after  the  fifteenth  day  of  September  next 
the  circuits  of  the  commissioners  of  the  'ssdd 
Court  for  the  Relief  of  Insolvent  Debtors  sh^. 
be  abolished ;  and  that  if  thereafter  any  insol- 
vent debtor  jn  custody  in  any  of  HerMajesW's 
gaols  situated  elsewhet^  than  withm  the' dis- 
trict to  ;i^hich  the  jurisdiction  of  such  coutt 
iii  restricted  as  herein-befote  mentioned  shall 

1  petition  isttdi  court  Wder  any  act  or  aetn 
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(he  ume  be  imufficieiil  for  muli  pmpaee,  «tt 
of  ike  inlereet  and  proil  arising  iran  any 
govennneat  i^curitiee  opon  which  aaj  m- 
chbDed  moo^  prodnced  by  the  esUice  nd 
effects  of  iDf  olvent  debtora  may  be  inserted 

11.  £eo0^uraMM  of  smrehet  talerei  mUo 
muter  14-2  Vid.,  c.  110,  /or  enfardrng  W- 
tendance  qf  in9oh>ents,  to  bimd  persomt  tQ  ^ 
pear  brfore  coanty  cmtrts. — ^And  whenw  in 
pursuance  of  an  act  passed  in  the  1  &  2  ^lct<9 
c.  110,  intitukd,  "  An  Act  for  abolishmg  Ar- 
rest on  Mesne  Process  in  Civil  Actions 
in  certain  Cases,  for  extending  the 
of  Creditors  against  the  Property  of  Debtsn, 
and  for  amending  the  Laws  for  the  Relief  nf 
Insolvent  Debtors  in  England,"  divers  per- 
sons as  sureties  have  entered  into  recogai- 


rdating  to  insolvent  debtors,  other  thui  the 
two  first-mentioned  acts  or  this  act,  or  if  any 
such  prisoner  shall  have  so  petitioned  prior  to 
the  passing  of  this  act,  and  his  petition  shall 
not  have  been  heard,  or  if  the  same  shall  hare 
been  heard  and  the  consideration  thereof  shall 
have  been  adjoomed,  such  court  or  some  com- 
missioner thereof  shall  forthwith,  after  the 
schedule  of  such  prisoner  shall  have  been  duly 
filed  in  the  case  of  any  new  petition,  and  at 
any  time  which  to  such  court  or  conunissioner 
shall  seem  fit  in  the  caSe  of  anv  petition  which 
shall  not  have  come  on  for  nearing,  or  the 
hearing  of  which  shall  have  been  adjourned  as 
aforesaid,  make  an  order  referring  such  peti- 
tion for  hearing  to  the  Countv  Court  within 

the  district  of  which  such  insolvent  debtor  is    _ 

in  custody,  and  shall  transmit  such  petition  j  sanees  to  the  provisional  assignee  of  the  laaol- 
and  schedule  to  such  court  for  heanng  ac-  j  vent  Debtors  Court,  with  conditions  that  the 
aordingly ;  and  that  the  judge  of  such  court ,  insolvents  theiein  mentioned  dionkl  doiy  ap- 
ahall  appoint  a  time  and  place  for  such  pri-  pear  at  the  time  and  places  therein  mentioiiBd, 
soner  to  be  brought  up  before  such  court,  and  and  it  is  necessary  that  some  of  soch  isMil- 
cause  the  usual  notices  to  be  given ;  and  that  j  vents  should  appear  before  the  County  Courts 
any  court  to  which  any  such  petition  shall  I  under  this  act ;  be  it  Uierefore  enacted,  Tkat 
be  so  referred  and  transmitted  snail  have  and ,  every  such  recognisance  shall  eztmd  to  bind 
possess  the  same  power  and  authority  with  the  persons  who  may  have  entered  into  the 
respect  to  every  such  petition,  and  shall  make  <  same,  in  case  the  insolvent  debtor  tiMran 
all  such  orders,  give  all  such  directions,  and  |  mentioned  shall  not  at  the  time  appointed 
do  all  such  matters  and  things  requisite  for  \  in  such  recognizance  duly  appear  before  the 
the  discharging  or  remanding  of  such  prisoner.  County  Court  to  which  the  matter  of  aveb 
and  otherwise  respecting  such  prisoner,  his  j  insolvent  is  transferred  by  this  act  and  on 
schedule,  creditors,  and  assignees,  as  the  said  |  every  adjourned  hearing,  oar  shall  net  abide  by 
Court  for  the  Relief  of  Insolvent  Debtors  or ,  the  final  judgment  of  such  court, 
any  commissioner  thereof  might  make,  give,  12.  Fee$  tn  Insohent  Debtom*  Camrt  to  j» 
or  do  in  the  matters  of  petitions  heard  before  m  redlae/MNi  i^  eertmn  coa^im$etiam$  io  its 
anch  court  or  commissioner  under  such  acts ;  I  qffieerg, — ^And  whereas  in  con6e(|uenoe  of  laAe 
and  that  every  such  petition  and  schedule,  and  alterations  in  the  laws  of  impneonmcnt  ibr 
aU  judgments,  rules,  orders,  directions,  and '  debt  certain  compensations  have  become  pay- 
proceedings  pronounced,  made,  and  done  able  and  aic  paid  by  tiie  commLssionerB  of 
thereon  in  all  and  every  the  matters  aforesaid  her  Majesty's  treasury  to  the  ofllioers  of  the 
by  such  County  Court,  shall  be  returned  to  court  for  ue  relief  of  inaolFent  dd>tois  in 
the  said  Court  for  the  Relief  of  Insolvent '  respect  of  the  diminution  of  fees  recaiv^ 
Debtors,  signed  by  the  judge  of  such  County  therein :  And  whereas  by  the  additional  biMft* 
Court,  to  be  a  record  of  we  said  Court  fw  the '  ness  given  to  the  said  court  by  this  act  the 
Belief  of  Insolvent  Debtors,  and  to  be  kept  as  |  fees  payable  therein  will  again  be  incraaaed* 


such  among  the  records  thereof ;  and  the  said 
Conrt  for  the  Relief  of  Insolvent  Debtors,  and 
every  commissioner  thereof,  in  every  case 
whidi 
Conrt 


whereby  a  kss  sum  will  be  required  for  the 

said  compensations;  be  it  enacted,  Tliat  tha 

fees  to  be  received  in  the  said  conrt  in  aniien 

any  insolvent  debtor   petitioning  the  j  where  jurisdiction  is  grren  by  this  act  sImII 

for  the  Relief  of  Insolvent   D^itors  ,be  received  by  the  same  persona,  to  he  by 


mider  snch  acts  shall  be  in  custody  in  any  of  them  applied  in  the  same  manner  aa  the  §tm 


Her  Majesty's  gaols  within  the  district  to 
which  the  jurisdiction  of  such  court  is  limited 
aforesaid,  and  the  County  Courts  in  the  matter 
of  every  such  petition  so  referred  and  trans- 
mitted for  hearing  as  aforesaid,  shall  have 
power  to  issue  a  warrant  or  order,  directed  to 
the  governor,  keeper,  or  gaoler,  of  any  gaol, 
dinging  him  to  bring  the  maolvent  before  the 
Coonty  Court  on  the  day  appointed  for  the 
heving  of  his  petition,  or  at  any  a^oumed 
dtting  held  in  the  matter  of  this  petition,  and 
cprery  sndi  governor,  keeper,  or  gaoler  shall 
obey  snch  warrant;  and  every  auch  court  may 
orAer  tbe  expense  attending  the  bringing  vp 


Ok  awsry 
YiuflDal 
df  anch 


received  in  matten  heretofore  under  the  mam- 
diction  of  the  said  court  are  now  applied,  vuj 
thing  herein  to  the  contrary  notmthatandii 
Provided  always,  that  it  shall  be  lawful  for  1 
commissioners  of  her  Mnesty's  treaawy  for 
the  time  being,  or  any  tnree  of  them,  mad 
they  are  hereby  empowered,  to  give  endi  di- 
rections as  they  shall  think  proper  in  ngaid 
to  the  compensation  allowances  now  paynhfe 
to  the  offioera  and  derka  of  the  court  for  the 
relief  of  insolvent  debt(»«  in  England,  1 
the  provisions  of  the  said  recited  act  p 
in  the  eighth  year  of  the  ingn  of  her 
in  conseqoenoe  of  the  fees  to  be  ] 


to 

each'  insolvent  to  be  paid  by  thejpro-  j  them  being  again  inenMed  by  the 
'  [nee  oat  of  the  estate  and  eiects  of  this  «ot. 
ivent,  or  if  thaie  be noestate, orj     13.  Potoer  fo  Seeretory  tif  Staii  la 


Am 
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tcAa/  Jkt^  ere  to  he  pmd  io  (^fhers  under  9  4* 
10  Viei.,  c.  95,  and  this  Act,  Until  such  order 
made  clerks  and  bailiffs  to  receive  all  fees  as 
Memtd^ff^-^Aad  be  it  enacted.  That  it  shall 
be  lawM  for  one  of  her  Mayeaty's  pdndpal 
aeeretoiea  of  state,  with  the  consent  of  the 
cosuaisfiionerB  of  her  M^esty's  treaaury,  fvom 
time  to  time  to  order  what  fees  shall  be  paid 
and  received  by  the  several  officers  or  other- 
wise under  and  by  virtue  of  the  said  recited 
act  passed  in  9  &  10  Vict.,  c.  95,  and  the 
aMooHt  of  such  fees  respectivdy ;  and  that 
unm  sweh  order  shall  be  made  the  clerks  of 
tli0  aerexal  Covnty  Courts  shall  have  and 
receive  for  their  own  use  all  fees  which  have 
heretofore  been  taken  under  any  of  the  afore- 
Slid  acta  by  any  officer  of  the  Cotnt  of  Bank- 
mptqr,  or  by  any  officer  <wr  other  person  of  or 
ooniiected  with  the  conrt  for  the  rdief  of 
insolT^it  debtors,  ejLC&pt  as  hereinafter  men- 
tioned, for  business  which  is  by  this  act  trans- 


same,)  such  aum  of  money  for  travelling  and 
other  expenses  as  the  Loi^d  Chancellor  diaH 
deem  fit. 

16.  Forms  may  he  altered, — ^And  be  it  en- 
acted. That  the  forms  given  in  the  schadulet 
to  any  of  the  said  acts,  or  any  forms  hereto- 
fore used  under  the  said  acts,  may  be  alteied 
so  far  as  to  adapt  them  to  the  change  of  juris- 
diction by  this  act  directed. 

17.  Vacancdes  not  to  be  filled  up  till  after  the 
termination  of  the  next  session  of  parliament. — 
And  be  it  enacted.  That  the  office  of  the  first 
one  of  the  commissioners  of  the  Court  for  Relief 
of  Insolvent  Debtors,  and  of  the  first  two  of 
the  commissioners  of  the  Court  of  Bank- 
ruptcy in  London,  which  shall  become  vacant 
after  the  passing  of  this  act,  shall  not  be  filled 
up  until  after  the  termination  of  the  session  of 
parliament  next  after  such  vacancies  shall  have 
occurred. 

18.  Judges  of  County   Courts  incapable  of 


ferred  to  the  County  Courts;    and  that  the   6e»fl^  members  of  parliament,— And  he  it  en- 


acted, That  no  judge  of  any  County  Court 
who  has  been  app<nnted  or  who  shall  here- 
after be  appointed  to  that  office  undei*  or  by 
virtue  of  the  hereinbefore  recited  act  passed 
in  9  &  10  Vict.,  intituled,  "  An  Act  for  the 
more  easy  Recovery  of  Small  Debts  and  De- 
mands in  England,'*  shall,  during  his  continu- 
ance in  such  office,  be  capable  of  being  elected 
or  of  sitting  as  a  member  of  the  House  of 
Commons. 

19.  Interpretation  of  "  Lord  Ckaacellor.'*-^ 
And  be  it  enacted.  That  the  words  "  Lwd 

^ „   ,_„   Chancelkn-"  shall  in  the  construction  of  thie 

over  which  the  jnrisdicCioB  of  such  court  ex-  act  be  interpreted  to  mean  also  and  include 
tends,  at  which  such  court  hath  not  hitherto  the  lord  keeper  and  lords  commissioners  for 
been  used  to  sit ;  be  it  declared  and  enacted,  the  custody  of  die  great  seal  of  the  united 
ITiat  it  shall  be  lawful  for  the  Lord  Chan-  kingdom  for  the  time  being, 
cdlor,  at  any  time  or  times  whenever  it  shall  20.  Commencement  of  this  act,— And  be  tt 
appear  to  him  to  be  expedient,  by  any  order  enacted,  That  this  act  shall  commence  and 


several  high  bailiffs  acting  as  messengers 
under  this  act  as  aforesaid  shall  have  and 
vtceive  for  their  own  use  all  fees  which  have 
hecetofore  been  paid  to  the  measenffers  of  the 
Court  of  Bankruptcy  when  doing  the  business 
by  this  act  directed  to  be  done  by  such 
bailiffii. 

14.  Lord  Chancellor  may  give  directions  for 
sittings  of  Court  of  Bankruptcy  elsewhere  than 
in  London. — And  whereas  it  may  be  expedient 
ikaX  the  Court  of  Bankruptcy  in  London 
aiwuld  hold  sittinga  in  matters  of  bankruptcy 
at  aooae  place  or  pkcea  witiiin  the  district 


or  orders  to  give  the  necessary  duections  in 
Aat  behai{^  ordering  any  commissioner,  re- 
girtrar,  official  assignee,  messenger,  or  uaher 
of  the  Court  of  Bankruptcy  in  London  to  sit 
and  attend  and  act  in  the  prosecution  of  any 
fiat  in  bankruptcy  at  any  place  elsewhere 
Irithin  such  distnct  than  in  the  city  of  Lon- 
don ;  and  every  commissioner,  registrar,  offi- 
cial aamgnee,  messenger,  and  -nshm-  so  sitting, 
attmding,  and  acting  ahall  have  the  like 
power,  juiiadictran,  and  authority  as  if  sitting, 
attending,  and  acting  in  the  prosecution  of 
rach  fiat  in  London. 

16.  Lord  Chancellor  tnay  order  payment  of 
truvetHm  and  other  expenses, — And  be  it  en- 
acted, lliat  any  commissioner  or  registrar  so 
Mtting  and  actmg  shall  have  paid  to  him,  in 
additioB  to  hk  salary,  by  the  governor  and 
pOBpany  of  the  bai^  of  England,  by  virtue 
of  any  order  or  orders  of  the  Lord  Chancellor 
to  be  made  fimm  time  to  time  for  that  purpose, 
oat  of  the  interest  and  dividends  that  have 
•ami  or  »ay  arise  from  libe  sacunties  now  or 
faesofter  to  beplaoed  in  the  Bsnk  of  Soglaad 
te  an  acBount  thera^  entitled  ''  The  Bank- 
Fmd  Aeoemt,"  (bat  aubgeet  osd  with- 
"      to 


take  effect  from  the  15th  of  September,  1647. 

21.  Act  may  he  amended,  ^, — And  be  it 
enacted,  That  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  seo- 
sion  of  parnament. 


REMOVAL  OF   POOR. 

10&  11  Vict.  c.  33. 

An  Act  to  amend  the  Law  relating  to  the  Re- 
moval of  poor  Persons  from  England  and 
Scotland.     [21st  June^  1847.] 

8  4-9  Victc.  117-  8<^Q  Fie*. ^.83,*. 


77.  Guardians,  ^c„  in  lingland  may  take  per- 
sons  remooahk  therefrom  under  the  first-recked 
act  hrfore  two  justices  withoni  summons,  4^. — 
Wheieas  an  act  was  passed  in  the  6  &  9  Viot. 
c.  1 17,  for  the  removal  from  England  of  poor 
persons  who,  though  bom  in  Scotland,  Ifo- 
laad«  or  the  ialands  of  Man,  Scilly,  Jersey,  or 
Gueraaey,  and  not  settled  in  England,  an 
ehaiveable  to  aome  wjosk  in  England ;  andbf 
another  act  peaaed  an  the  tame  year  {MToviaieB 
was  made  for  the  removal  from  Scotland  «f 
poor  persona  who,  though  bom  in  England, 
on   the    Ireland,  or  the  Isle'orMan,  and  not  settled  in 


314 


2fyfm  Sf^iUe^.-^Ritnguf*.'  MitfM^  Tt^Stke  <mfMtSms9^ikiSSummtf^?i 


ScDiland,  receive  relief  from  soaie  parish  or 
comhinaitioii  in  >Scatland.:  And  wh^^^s  il  ie 
expedieat  that  certain  provisionB  of  the  said 
acts  should  he  amended :  Be  it  eo acted  by  the 
Queen's  most  excellent  Majesty^  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons^  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  Thafc  it  shall  be  lawful  for  any  guar^. 
dlan,  relievin|7  officer,  or  overseer  of  any  paiish 
or  union  in  England  to  take  and  convey  before 
two  justices  of  the  peace,  without  summons  or 
warrant,  every  poor  person  who  shall  become 
chargeable  to  any  parish  in  England,  and  who 
he  may  have  reason  to  believe  is  liable  to  be 
removed  from  En^hmd  under  the  first-recited 
act ;  and  the  justices  before  whom  any  such 
person  shall  be  so  brought  shall  hear  and  ex- 
amine and  proceed  in  the  same  manner  in  all 
respects  as  if  such  person  had  been  brought 
before  them  under  and  in  the  manner  directed 
by  that  act. 

2.  Inspectors  of  the  poor  in  Scotland  to  takt 
persons  remot>able  therefrom  under  secondly* 
recited  act  before  sheriff  or  two  justices,  without 
previous  complaint,  ^-c— That  it  shall  be  law- 
ful for  any  inspector  of  the  poor,  or  other  officer 
appointed  by  the  parochial  board  of  any  parish 
or  combination  in  Scotland,  to  take  and  convey 
before  the  sheriff  or  any  two  justices  of  the 
peace  of  the  county  in  which  the  parish  or  com- 
Dination  for  whicn  such  inspector  or  officer 
acts,  or  any  portion  thereof  is  situated,  without 
previous  Complaint  or  warrant  in  that  behalf, 
every  poor  person  who  shall  be  in  the  course 
of  receiving  parochial  relief  in  any  parish  or 
combination  in  Scotland,  and  who  he  may  have 
reason  to  believe  is  liable  to  be  removed  from 
Scotland  under  the  secondly-recited  act ;  and 
the  sheriff  or  justices  before  whom  any  such 
person  shall  be  so  brought  shall  make  such 
examination,  and  proceed  in  the  same  manner 
in  all  respects  as  if  such  person  had  belen 
brought  before  him  or  them  under  and  in  the 
manner  directed  by  that  act. 

3.  Persons  taking  paupers  before  justices  to 
have  powers  of  constables.— Thvit  every  person 
who  by  this  act  is  authorized  to  take  and  con 
vey  any  poor  person  before  any  sheriff  or  jus^ 
tices  shall,  in  the  execution  of  this  act,  in  that 
behalf  have  and  exercise  all  the  rights,  privi- 
leges, powers,  and  immunities  with  which  a 
constable  is  by  law  invested. 

4.  Interpretation  of  act, — ^That  in  the  con- 
struction of  this  act  the  singular  number  or  mas- 
culine gender  shall,  except  when  the  context  ex- 
cludes such  construction,  be  understood  to  in- 
clude and  shall  be  applied  to  several  persons, 
matters  or  things,  as  well  as  to  one  person, 
matter,  or  thing,  and  to  females  as  wdl  as 
males  reraectively;  and  that  the  words  "jos- 
taces  cf  the  peace  "  shall  be  understood  to  in« 
ehide  and  extend  to  a  justice  of  the  peace  or 
magistrate  of  a  county^  cotmty  of  a  city,  -or 
eomity  of  a  town,  or  of  any  aty  or  town  cor* 


NOTICE8  OF  NEWiBOfiMEfi. 


A  Treatise  oh  the  Pleadings  insuits  m  tk 
Court  of  Chanter^,  h^Bngliskm.  By 
John  Mitpord,  Esq^i  (the  late' Lord 
Redesdale.)  The  FiAK  Edition,  rom- 
prising  a  large  body  of  additional  Notes. 
By  JosiAH  W.  Smith,  B.C.L.,  of  Lin- 
coln's InUj  Esq.,  6arrister-at-Law»  Editor 
ofFearne's  Contingent  UemaindeOiaQd 
Author  of  a  Treatise  on  Executtfyls* 
terests.  London  :  V.  &  R.  Stevent«xl 
G.  Norton.     1847.     Pp.  Hv.  and  477. 

Lord  Redbsdalk*^  Treatise  on  Equity 
Pleadings  was  characterized  by  Ix)rd  Eldoo 
as  *'  a  wonderful  effort  to  coHect  what  is  to 
be  deduced  from  authorities,  speaking  » 
little  .what  is  clear-"  9  Vcs.  54.  Sir 
Tliomas  Plumer  followed  this  high  autho- 
rity by  remarking,  tliat  the  bock  **  has  ew 
since  been  received  by  the  whole  pfofessioD 
as  an  authoritative  standard  and  guide." 
2  Jac.  &  W.  i52. 

The  learned  author  edited  three  editions 
himself,  in  the  last  of  which  he  observed, 
that  **the  materials  from  which  the  first 
edition  was  compiled  were  not  very  ample 
or  satisfactory,  consistiug  principally  of 
mere  books  of  practice,  or  reports «fe8ae9» 
generally  short,  and  in  some  instances, 
manifestly  incorrect  and  inconswtent.* 
The  second  edition  appeared  at  the  dis- 
tance of  seven  years,  and  from  that  time 
nearly  28  years  elapsed  before  the  publb* 
lion  of  the"  3rd  edition.  Mr.  Jeremy  was 
entrusted  by  Lord  Redesdale  with  ibe  4th 
edition,  in  1827,  and  in  executing  that 
honourable  task  the  learned  editor  ex- 
amined the  authorities  cited  in  the  last 
edition,  and  added  the  references  to  new 
cases,  making  such  remarks  as  were  neces- 
sary to  the  introduction  of  matter  not  pr^ 
cisely  applicable  to  the  original  text. 

Mr.  Josiah  W.  Smith,  the  editor  of  the 
present,  being  the  5th  edition,  has  adopted 
verbatim  the  4th  edition,  with  Mr. 
Jeremy's  notes,  which  are  prioted  in 
double  col  urns,  under  the  text,  and  has 
given  his  own  notes  across  the  page  uoder 
the  former  notes.  The  able  and  eli^rate 
note  on  Parties^  which  occupies  about  40 
pages,  is  placed  at  the  end  of  the  volame^ 
Mr.  Smith  thus  staltes  the  scope  of  h» 
labours,  and  the  plan  he  has  adopt^:— 

«^Tbe  prercnt  ediCoi^s  noteii  eMffpriM  the 
enactments  and  orders,  ralafing  to  t&e  «^^ 
of  equity  pleading,  whkfa  liate  teptofde 
within  the  period  e»tendiflig^Moa(tlwb<ift^nioR 
iof  the  year  1336,  whieh  irat^hoiilf  befonthe 
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publica^nof  th^fdufth' edition,  dowiiio  the 
end  of  the  year  1846,  with  the  decisions  re- 
ported within  the  same  period,  whether  in  the 
octavo  Reports,  the  Law  Joanial,  or  the  Jurist, 
to  the  nttniber  of  about  six  hundred. 

"The  endeavour  of  the  editor  has  been,  to 
divest  the  eases  of  those  particulars  which  are 
of  00  use  to  the  student,  and  have  no  essential 
relevancy  to  the  matters  with  reference  to  which 
such  cases  are  consulted  by  the  practitioner, 
and  to  accomplish  the  difficult  task  of  mould- 
ing the  essential  parts  of  the  cases,  and  the 
reasons  of  the  decisions,  where  any  are  ex- 
pressed, into  sttccint  yet  clearly  expressed  pro- 
positions, placita,  or  rules,  in  such  a  way  as  to 
exhibit  ths  points  and  principles  of  pleading 
^icb  the  decisions  in  those  cases  serve  to  es- 
tablish. 

**  He  hopes  that  the  notes  he  has  added  will 
be  found  to  consist  of  a  precise  and  perspicuous 
enunciation  of  wliat  may  be  relied  on  as  matter 
of  actual  decision.  Mere  dicta  and  opinions  he 
has  passed  by,  as  too  often  tending  to  mislead. 
He  has  also  for  the  most  part  abstained  from 
stating  general  propositions  founded  on  a  small 
number  of  particular  cases,  as  liable  to  the 
same  objection.  And  while  he  has  avoided 
giving  the  cases  in  the  narrative  or  statement 
form,  comprising  names,  dates,  and  other  un- 
necessary particulars,  he  has  still  endeavoured 
lo  preserve,  in  the  terms  of  the  placita,  the  es- 
sential, specific  features  of  each  case,  because, 
if  he  had  not,  such  placita  would  not  acqu^nt 
the  practitioner  with  the  degree  of  resemblance 
or  material  difference  between  the  cases  from 
which  they  are  derived  and  the  cases  occurring 
in  practice  with  reference  to  which  they  may  be 
consulted.  The  following  quotations  may 
suffice  as  illustrations  of  the  ])ropriety  of  the 
course  thus  pursued :  *  That  case,  so  far  as  it 
applies  to  the  present,  was  a  mere  dictum. 
T*e  decisian  iUelf  is  not  applicable.'  *— *The 
words  attributed  to  me  were  not  necessary  for 
the  purpose  of  the  decision :  and  nothing  except 
the  decuion  is  authority  which  binds.*  ^ — '  It  is 
true  that  the  dictum  of  Lord  Cottenham  is 
more  generally  expressed;  but  all  dicta  should 
be  construed  according  to  the  circumstances  of 
the  case  in  which  they  are  found.*  *'—*  It  is 
very  difficult  to  say  that  these  particular  cases 
could  have  been  dedded  otherwise  than  they 
weie;  but  the  marginal  notes  go  much  farther 
than  the  judgments:^*  ^ 

The  original  treatise  comprised  some  of 
the  subjects  of  jurisdiction  and  practice,  in 

*  See  aiwnan  v.  KeUyy  4  Y.  &  C.  £q.  Ex. 
172. 

*  Sec  James ^.  Herriot,  5  Law  J.  (N.  S.)  Ch. 
R.,  133 ;  and  compare  Bedford  v.  Gates,  4  Y 
&  C.  Eq.  Ex.  21,  with  Kimber  v.  Ensworth,  1 
Hare,  293. 

Aldeirson,  B.^  in   Davie$  v.  Quartemutn,  4 
Y.lt€.,£q.  Ex.  792. 

*  Wigram«y^  C.  in  Malcokn  v.  Scott,  3  Hare, 
6a.  And  Me  Skupty^Taghr,  11  Sim  50; 
and  Btimord  t.  Lmag,  6  Jur.  lOStO. 


addition  to  pleading;  but  Mr.  Smith's 
notes  are  almost  exclusively  confined  to 
pleading  as  the  proper  scope  of  the  book, 
leaving  to  otlier  writers  the  discussion  of 
other  subjects. 

As  an  example  of  the  work,  we  extract 
the  following  from  the  introductory  cliap- 
ter,  with  some  of  the  notes  of  the  present 
editor  : — 

"  Every  bill  must  have  for  its  object  one  or 
more  of  the  grounds  upon  which  the  jurisdic- 
tion of  the  court  is  founded ;  and  as  that  juris- 
diction sometimes  extends  to  decide  on  the 
subject,  and  in  some  cases  is  oidy  ancillary  to 
the  decision  of  another  court,  or  a  future  suit, 
the  bill  may  either  complain  of  some  injury 
which  the  person  exhibiting  it  suffers,  and  pray 
reUef  according  to  the  injury;  or,  without 
praying  relief,  may  seek  a  discovery  of  matter 
necessary  to  support  or  defepd  another  6uit;° 
or,  although  no  actual  injury  is  suffered,  it 
may  complain  of  a  threatened  wrong,  and 
stating  a  probable  ground  of  possible  injury, 
may  pray  the  assistance  of  the  court  to  enable 
the  plaintiff,  or  person  exhibiting  the  bill,  to 
defend  himself  against  the  injury  whenever  it 
shall  be  attempted  to  be  committed.  As  the 
court  of  chancery  has  general  jurisdiction  in 
matters  of  equity  not  within  the  bounds  or  be- 
yond the  powers  of  inferior  jurisdictions,  it 
assumes  a  control  over  those  jurisdictions,  by 
removing  from  them  suits  which  they  are  in- 
competent to  determine.  To  effect  this,  it  re- 
quires th^  party  injured  to  institute  a  suit  in 
the  court  of  chancery,  tbe  sole  object  of  which 
is  the  removal  of  the  former  suit  by  means  of  a 
writ  called  a  writ  of  certiorari  :  and  the  prayer 
of  the  bill  used  for  this  purpose  is  confiued  to 
that  object. 

"  The  bill,  except  it  merely  prays  the  writ  of 
certiorari,  generally  requires  the  answer  of  the 
defendant,  or  party  complained  of,  upon  oath* 
An  answer  is  thus  required,  in  the  case  of  a 
bill  seeking  the  decree  of  the  court  on  the  sub- 
ject of  the  complaint,  with  a  view  to  obtain  an 
admission  of  the  case  made  bv  the  bill,  either 
in  aid  of  ptoof,  or  to  supply  the  want  of  it;  a 
discovery  of  the  points  m  the  plaintiff's  case 
controverted  by  the  defendant,  and  of  the 
grounds  on  which  they  are  controverted ;  and 
a  discovery  of  the  case  on  which  the  defendant 
relies,  and  of  the  manner  in  which  he  means  to 
support  it.  If  the  bill  seeks  only  the  assistance 
of  the  court  to  protect  the  plaintiff  against  a 
future  injury,  the  answer  of  the  defendant  upon 
oath  may  be  required  to  obtsun  an  admission 


«  It  is  not  allowable  in  effect  to  unite  in  one 
bin,  a  bill  for  relief,  and  a  bill  for  discovery  on 
a  matter  wMch  is  quite  distinct  from  that  re- 
lief, although  both  be  connected  with  the  same 
circumstances.  So  that  in  a  bill  for  a  receiver, 
pending  a  litigation  as  to  probate,  a  pluntiff 
cannot  have  a  discovery  in  reference  to  the 
merits  on  that  litigation.^  Wwid  v.  Hitchings, 
3  Beav.  504. 
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of  the  plaintifTs  title,  and  a  discovery  of  the 
daijDs  of  the  defendant,  and  of  the  grounds  on 
which  those  claims  are  intended  to  he  sup- 
ported. When  the  sole  ohject  of  a  hill  is  a 
discovery  of  matter  necessary  to  support  or  de- 
fend another  suit,  the  oath  of  the  defendant  is 
required  to  compel  that  discovery.  The  plain- 
tift  may,  if  he  thinks  proper,  dispense  with  this 
ceremony,  hy  consenting  to  or  ohtaining  an 
order  of  the  court  for  the  purpose ;  and  this  is 
frequently  done  for  the  convenience  of  parties 
where  a  aiscovery  on  oath  hanpens  not  to  he 
•necessary.  And  where  the  defendant  is  en- 
titled to  privilege  of  peerage,  or  as  a  lord  of 
parliament,  or  is  a  corporation  segregate,  the 
answer,  in  the  first  case,  is  required  upon  the 
honour  of  the  defendant,  and  in  the  latter, 
under  the  common  seal. 

^  To  the  bill  thus  preferred,  unless  the  sole 
object  of  it  is  to  remove  a  cause  from  an  inferior 
court  of  equity,  it  is  necessary  for  the  person 
complained  of  either  to  make  defence,  or  to 
disclaim  all  right* to  the  matters  in  question  by 
the  bill.f    As  the  bill  calls  upon  the  defendant 

f  Bythe 23rd orderof  August,  1841,  "whereno 
account,  payment,  conveyance,  or  other  direct 
relief  is  soagbt  asainst  a  party  to  a  suit,  it  shall 
not  be  necessary  for  the  plaintiff  to  require  such 
party,  not  being  an  imant,  to  appear  to  and 
answer  the  bill.  But  the  plaintiff  shall  be  at 
liberty  to  serve  such  party,  not  being  an  infant, 
with  a  copy  of  the  biU,  wnether  the  same  be  an 
original,  or  amended,  or  supplemental  bill, 
omitting  the  interrogating  part  thereof:  and 
wch  bill,  as  against  such  party,  shall  not  pray 
a  subpoena  to  appear  and  answer,  but  shall 
pray  that  such  party,  upon  being  served  with  a 
copy  of  the  bill,  may  be  bound  by  all  the  pro- 
ceedings in  the  canse.  But  this  order  is  not 
to  prevent  the  plaintiff  from  requiring  a  party 
against  whom  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought,  to  appear 
to  and  aaswer  the  bill,  or  from  prosecuting  the 
suit  against  such  party  in  the  ordinary  way,  if 
he  shall  think  fit.**  And  bythe  29th  order 
"  where  no  account,  payment,  conveyance  or 
other  relief  is  sought  against  a  party,  but  the 
plaiiitiff  shall  require  such  party  to  appear  to 
and  answer  the  oill,  the  costs  occasioned  by 
the  plaintiff  having  required  such  party  so  to 
appear  and  answer  the  oiU,  and  the  costs  of  all 
p4roceedings  consequential  thereon,  shall  be 
paid  by  the  plaintiff,  unless  the  court  shall 
otherwise  direct." 

According  to  the  decision  in  Lloyd  v.  Lloyd, 
in  a  creditor's  suit  for  adnunistering  the  estate 
of  a  testator  who  has  devised  his  real  estate, 
subject  to  a  power  of  sale  for  the  payment  of 
eiich  part  of  his  debta  as  his  personal  estate 
might  be  insufficient  to  pay,  the  devisees  may 
be  served  with  a  copy  of  the  bill  imder  the  23rd 
order.    1  Y.  &  C.  Cb.  C.  181. 

But  according  to  the  decision  in  Barkley  v. 
Lord  Rfoy,  where  a  suit  is  instituted  for  the 
raising  of  a  legacy  by  a  sale  or  mortgage  of  en- 
tailed real  estate  against  the  trustees  thereof, 
who  have  the  legal  m  and  full  power  to  seU  or 
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to  answer  the  aereFal  charges  eoataiBsd  in  it, 
he  must  do  BO,  unksa  he  can  dispute  the  xi^pbt 
of  the  plaintiff  to  compel  such  an  amwer, 
either  from  some  impropriety  in  reqmring  tiie 
discovery  sought  by  tne  oill,  or  from  some  ob- 
jection to  the  proceeding  to  which  the  (fiscoray 
IS  proposed  to  be  assistant ;  or  unless  by  dis- 
claiming all  right  to  the  matters  in  question  by 
the  bill  he  shows  a  further  answer  from  bim  to 
be  unnecessary." 

We  think  Mr.  Smith  has  very  carefuDy 
edited  this  excellent  standard  treatise, 
added  all  the  new  and  important  authorities, 
and  rendered  the  work  essential  to  every 
equity  practitioner. 

CONTENTIONS  AT  THE  CHAN- 
CERY  BAR. 


Ir'appears  that  a  meeting  of  the  Bar, 

called  by  the  Attorney-General  in  pursn- 

;  ance  of  a  requisition  addressed  to  hiro,  was 

■  held  on  Friday,   the  23rd  July,    in  tbe 

i  Middle  Temple  Hall,  in  reference  to  the 

I  unpleasant  altercation  which  occurred  in 

the  Court  of  the  Vice-Chancellor  of  £ng- 

I  land,  on  the  ISth  July  last,  and  was  alluded 

I  to  in  our  last  number  under  this  heading. 

.  Tlie  Morning  Chronicle  states,  we  have 

!  reason  to  believe   correctly,  that  a  letter 

was  read  at  this  meeting  from  Mr.  C.  P' 

Cooper,   expressing  hi«  regret  at  having 

authorised  the  publication  of  the  pamphlet 

already  noticed,   {ante,  p.  290) ;  and  alio 

a  letter  from  Mr.  Bethel],  apologising  to 

the   bar    fur  certain   expressions  publicly 

used   by  him  in   the   Court  of  the  Vice- 

Chancellor,  on   tlie  occasion  referred  tft 

Resolutions,  we  understand,  were^^reedto 

expressive  of  the  sense  the  meeting  ^ter- 

tained  of  the  propriety  of  the  coar«e  the 

learned  gentlemen  respectively  adopted  on 

I  this  occasion,  but  disapproving  of  the  pub- 

j  lication  of  the  pamphlet  in  question,  and  of 

I  tiie  offensive  expressions  indulged  in  by 

|Mr.  Bethell. 

The  Bar  meeting,  irrespective  of  its  in- 


mortgage  and  give  receipts,  it  is  not  soffidcnt 
to  serve  the  equitable  tenant  in  tail  with  a  copT 
of  a  bill.    2  Hare,  306. 

The  23rd  order  does  not  apply  to  the  Atlor- 
ney  General.  Christopher  v.  CkyhorUyS  B«7. 
3 14.  As  to  other  persons  not  within  this  ordir, 
see  Marke  v.  IVwuer,  7  Jmr.  1 102.  ^  ^ 

The  prayer  that  a  party  who  is  not  reqww 
to  appear  and  answer  ma^  be  boand  bf  ul  the 
proceedings  in  the  cause,  ought  to  be  insecfta 
in  liiat  part  of  the  Mil  in  which  piocesi  ii 
prayed  against  the  other  dfifendanta.  Giiiv 
V.  Haynes,  6  Jnr.  803.  L.  G. 
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\  object,  is  certainly  not  unimportant 
as  a  practical  assertion  of  the  right  and  the 
wiflmgness  of  this  branch  of  the  profession 
to  express  its  opinion  in  regard  to  the  pro- 
fessional conduct  of  any  of  its  members. 
The  altered,  and  we  venture  to  add,  im- 
proved, habiu  and  feelings  of  society  as  to 
the  redress  of  personal  injuries,  render  the 
establishment  of  some  such  tribunal  emi- 
nently desirable  in  respect  of  a  body,  the 
members  of  which  are  peculiarly  exposed 
to  the  danger  of  personal  collision.  Such 
a  power,  judiciously  and  temperately  exer- 
cised, would  be  productive  of  incalculable 
advantage  to  the  profession  at  large  as  well 
as  to  the  public.  The  consciousness  that 
such  a  power  existed  and  might  be  exer- 
cised could  not  fail  to  operate  beneficially 
in  a  variety  of  instances,  in  which  the  sup- 
posed absence  of  any  controlling  influence 
is  now  too  frequently  felt  and  deplored. 

We  shall  not  be  so  much  misunderstood 
as  to  be  supposed  capable  of  desuring  to 
revive  any  of  the  disagreeable  discussions 
arising  out  of  the  matter  which  occasioned 
the  Bar  meeting,  when  we  venture  to  re- 
mark, that  what  appears  to  have  been  far 
the  most  serious  and  important  incident 
connected  with  the  transaction  appears  to 
have  been  overlooked.  In  the  cause  in  re- 
spect of  which  this  unpleasant  altercation 
arose,  the  plaintiff's  bill  was  dismissed  with 
costSj  without  a  hearing,  in  the  absence  of 
counsel,  although  the  plaintiff's  solicitor 
had  retained  and  instructed  two  counsel  I 
This  is  a  matter  in  which  the  profession  in 
general  and  the  public  are  more  concerned 
than  in  the  alleged  breach  of  professional 
etiquette,  or  the  occasional  disregard  of  the 
coartesies  and  amenities  which  usually  do, 
and  should  uniformly,  characterise  the  in- 
tercourse between  the  members  of  a  learned 
and  honourable  profession.  An  injustice 
has  been  done  to  the  plaintiff,  without  any 
default  on  his  own  part  or  that  of  his  solici- 
tor. It  has  not  been  considered  necessary, 
however,  to  make  this  portion  of  the  trans- 
action the  subject  of  any  resolution,  or  to 
call  for  the  expression  of  any  opinion  upon 
it.  Perhaps  another  opportunity  will  be 
selected  for  considering  this  part  of  the 
case.  The  demeanour  of  those  who  pre- 
side and  practise  in  the  courts  of  justice, 
however  deserving  of  supervision  and 
control,  shonld  never  cause  us  to  forget  the 
pmpose  for  which  courts  are  established, 
judges  appointed,  and  counsel  chosen. 


UNITED  lAW  CLERKS'  SOCIETY. 


riFTKEMTH  ANNUAL  RKPOBT  OF  THE  COM- 
MITTEK   OF   MANAGEMENT. 

The  following  Report  was  read  at  the  15th 
anniversary  festival  held  at  the  Crown  and 
Anchor,  Strand,  on  the  15th  June,  1847  :— 

The  committee  have  much  pleasure  (in  ac- 
cordance with  tiieir  annual  custom)  in  submit- 
ting to  this  meeting  a  report  of  their  proceed- 
ings during  the  past  year,  the  fifteenth  of  the 
society's  existence.  On  reviewioff  those  trans- 
actions, they  are  happy  to  say,  that  although 
the  disbursements  have  fi^reatly  exceeded  those 
of  the  preceding  year,  the  receipts  have  not 
fallen  far  short  of  the  increased  chums  made 
upon  the  funds. 

The  first  claim  arises  from  the  assistance 
afforded  to  the  membera  when  temporarily  dis- 
abled by  illness  from  pursuing  their  customary 
employment.  Twenty-six  members  have  been 
thus  afflicted  during  the  year,  and  they  have 
received  various  sums  (dependent  npon  the  du- 
ration of  their  illness),  amounting  together  to 
239/.  S8,  The  total  sum  so  expended  amounts 
to  1457/.  5*.,  considerably  more  than  a  moiety 
of  which  has  been  paid  within  the  last  five 
years. 

On  the  superannuation  fond  there  are  stul 
two  claimants,  each  in  receipt  of  31/.  4«.  per 
annum,  payable  weekly.  This  allowance  is 
only  granted  to  members  permanently  disabled 
from  following  any  emplojroent.  One  of  these 
cases  foreibly  mustrates  the  benefit  resulthig 
from  a  fond  like  the  present.  little  more  than 
a  year  since,  the  member,  then  an  efficient 
member,  was  apparently  in  perfeet  faedkh. 
Symptoms  of  insanity  unexpectedly  manifested 
themselves,  and  shortly  afterwards,  at  the  age 
of  32,  he  was  deprived  of  all  mental  power, 
without  hope  of  recovery.  Happily  for  him- 
self and  fiamily,  he  had  a  few  years  previously 
joined  the  institution,  which  luw  in  his  present 
position  entitled  him  for  life  to  the  idlowanoe 
just  named. 

During  the  year  the  society  has  lost  nfe 
members  by  death  and  their  families  have  each 
received  the  sum  of  50/.  The  death  of  one  of 
these  members  took  place  under  most  distress- 
ing circumstances  in  a  moment  of  intense  ner- 
vous suffering.  His  widow  immediately  rt- 
ceived  from  the  society  the  sum  of  50/.,  the 
amount  payable  on  a  member's  decease,  to 
which  his  employer,  (fine  of  the  society's  ear- 
liest patrons,)  aaded  more  than  an  equal  snm. 
To  five  members  whose  wives  have  died  during 
the  year,  25/.  each  has  been  paid.  The  amount 
paid  on  these  accounts  has  been  375/.  In 
merely  satisfying  assurances  2037/.  IOf.  has 
been  expended. 

Out  of  the  casual  fond  many  gifts  have  been 
made  to  clerks  not  members,  and  the  widows 
of  such  clerks  who  were  in  distressed  circum- 
stances :  42  applications  forrehef  of  this  kind 
have  been  received  during  the  ytfar ;  15  of  the 
applicants  were  «ther  inedible  or  undeservu^ 
[the  remaining  eaies  received  ths highest rehaf 
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tht  futrdft  enabled  the  coiAinittce  to  bestovr. 
Four  members  have  reoerred  eimilar  asBittftnce, 
and  fieveral  others  needing  temporary  pecniii- 
ary  aid  have  received  it  out  of  the  same  fund 
by  way  of  loan;  The  exact  sum  adranced  is 
repaid  at  the  convenience  of  the  borrower  with- 
out charge  of  any  kind.  These  loans  are  made  to 
members  only ;  the  gifts,  to  all  distressed  de- 
serving clerks,  whether  members  or  not,  and 
'  to  thc^r  widows  and  families.  These  disburse- 
ments have  required  a  sum  of  4522.,  making 
the  total  amount  thus  expended,  2,285/.  19^. 

The  general  fund  of  the  society,  out  of 
which  all  the  principal  benefits  are  paid,  is  gra- 
dually but  satisfactorily  increasing.  Every 
claim  has  been  discharged,  and  a  considerable 
sum  added  to  the  invested  capital.  The  re- 
ceipts of  the  year  hiLxe  amountea  to  2057/.  19*. 
4d.,  the  disbursements  to  956/.  15*.  3c/.,  leav- 
ing a  snrolus  of  1099/.  15*.  Id.,  which  has 
been  added  to  the  investments  with  the  com* 
missioners  for  the  reduction  of  the  national 
debt.  The  invested  capital  on  the  20th  May, 
1846,  was  8,664/.  3*.  7d. ;  on  the  same  day  in 
the  present  year  the  amount  was  9,810/.  3*.  5d, 


H6n.  Mr;  JttStioe  Erte'  i 

therigbt  byUha HaB.MryBiiro]i:>^yit;!t>ft>ilie 
left  by  the  SoUoiter-Gmetalin  %K4i^  leaned 
judge  was  surroundfid  by  numeibdaiimbmbers 
of  the  .different  brailchesvf.tlisfpsofeSfiilito;-^ 
amongst  the  barristers*  were  .'Mo.)  J.  AdlJHavn, 
Mr.  O.  Anderdon,  Mr.  'J\  C.  A^^tyflir^Bm, 
Mr.  G,  F.  Garden,  Mr.  G.  Cltrk,*MivO.  GSochJ- 
rane,  Mr.  W.  T.  S.  Daniel,  l/br,M.  JDkrisoii, 
Mr.  P.  Erie.  Mr.  Fish,  Mr.  Forti«c«e,  Mc  J. 
Locke,  Mr.  J.  L.  Lucena,  Mr.  Hhebbeare,  Mr. 
J.  Smydic,  Mr.  T.  Southgate,  Mr.  W.  Steere, 
Mr.  J.  Stiuton,  Mr.  A.  AVnllingfr,  and  Mr.  J, 
W.  ^ViUcock.  The  assemblage  of  attoamej-s 
vni&  numerous.  We  obsenrd  Mr,  T.  Barker, 
Mr.  Boys,  Mr.  Cooper.  Mr.  G.  Fox,  Mr.  Davis, 
Mr.  W.  Davison,  Mr.  Dmce,  Mr.  H.Ediiarda, 
!ilr.  Eyre,  Mr.  Garnes,  Mr.  Hall,  Mr.  Holder, 
Mr.  W.  Jones,  Mr.  W.  Kewell,  Mr.  Manghsua, 
Mr.  W.  Murrav,  Mr.  Neate,  Mr.  Secondary 
Potter,  Mr.  J.  Roj*e,  Mr.  G.  Steel,  Mr.  C.  Tud- 
way,  and  Mr.  J.  Wlitscn; 
About  300  gentlemen  fat  down  to  ttianer. 

The  learned  judfje  introduced  the  ui/tral  loyal 


The  importance  of  these  continued  additions  to  toasts  with  excellent  taste,  and  we  need  scarcely 
the  society's  capital  will  be  apparent  when  it  is  add,  they  were  M-armly  responded  to. 

The  Report  was  then  read  by  the  secretary  .• 

Tlie  learned  Chairman,  m  proposing  "  pros- 
perity to  the  United  Law  Clerks'  Society," 
observed,  that  after  the  rei>ort  just  read  he  rose 
with  satisfaction  to  propose  a  toast,  in  which 


remembered  that  there  are  508  members,  and 
an  increase  of  8  claims  only  upon  the  super- 
annuation fund  alone  would  entirely  absorb 
the  present  interest. 

The  heavy  demands  upon  the  casual  fund 
have  nearly  exhausted  it.    In  April,  1 846,  there 


s^iTut'cr^rid  "y  fa  .^li  fnX'i  it^^^^^^^^^^^^^ 


the  cash  in  hand  only  amounted  to  48/.  10».  8d. 

The  members'  contributions  during  the  year 
have  exceeded  1,200/. 

The  committee  have  great  pleasure  in  an- 
nouncing that  the  late  Mr.  Tidd,  who  was  an 
annual  subscriber,  has  bequeathed  to  the  soiciety 
a  sum  of  100/-,  duty  free. 

While,  on  the  one  hand,  the  committee  have 


pate.  It  was  most  pleasing  to  see  that  the 
society  had  obtained  the  permanent  position 
shown  by  the  report.  It  disclosed,  that  while 
temporary  distress  had  been  relieved,  provision 
had  been  made  for  the  claims  of  future  years, 
when  the  demands  upon  the  society  must 
necessarily  become  heavier.  He  exj)ressed  the 
pleasure  he  himself  felt,  and  in  which  he  was 


^u].uZJ^r^^^^  assured  they  would  all  concur,  that  not  only 

3s   th^^fvP  «^^^  I  ^^'^  a  Ja«-ge  sum  been  expended  in  relienng  thi 

^^t'^n^tlnZl^^^A  ^^*^n^J"«*  necessities  of  non-members  and  their  families. 

Claim,  and  too  ugh  these  have  been  numerous  «      i.       .%.  i      rr    i  j 

and  varied,  no  fifference  has  yet  ^.TisTn^n  '  "?  '"^"5",  "if  '""'"^  generously  afforded  ,«cu- 
«i..m  T-  ♦!,•  Au,^\. .._«  t  '  «">c"  u^on  mj,^  J  J,  J  J  prudence  had  been  exer- 
!r"^.^l-!J*"*r^"**!L*^l»^™Ty'T*'-,ci6ea  m  Uie  dUtribulion  of  the  relief.    This 


ance  to  non-members,  great  care  has  been ' 
taken  to  assist  none  but  the  deserving.  The 
'tsases  of  appliclints  not  found  to  be  so,  ha^'e 
been  invariably  rejected.  The  committee  can- 
not  conckide  without  returning  their  grateful 
acknowledgments  to  the  patrons  of  the  society 
-for  the  support  reoehred  from  them.  The  de- 
aire  shown  upon  all  occasions  by  the  profession 
genemlly  to  promote  the  prosperity  of  the  in- 
stitution, and  increase  its  means  or  usefulness, 
leads  to  the  conviction  that  that  support  will 
not  in  any  wa3r  be  diminished  while  the  society 
merits  its  continuance. 

(Signed)  H.  G.  Rookrs,  Seeret^ry. 


.      .      ,   .  ANNIVItRSAJlY   DINNKR.    . 

The  tSthAottiversary  Dinner  of  this  excel 
letit  institution,  took  place  at  ttm  Grown  and  f 
AnDhor,  SUMd>  oi^  the  15th  dft)r of  Jotiei'  Tfaei" 


was  a  most  important  feature  in  the  manage- 
ment of  the  institution,  and  one  deserving  of 
high  commendation. 

The  important  duties  of  the  clerk  were  known 
to  all  the  profession.  The  prosperity  of  the 
attorney  was  partly  owing  to  the  faithfulness, 
zeal,  and  ability  of  his  clerks.  He  took  .that 
opportunity  of  bearing  his  testimony  to"  the 
efficient  way  in  which  they  discharged  theh 
duties.  Ilewas  constantly  meeting  amongstthose 
who  attended  before  him  men  of  the  greatest 
skill,  ability,  and  diligence,  and  What  was  more 
valuable  than  them  aU,  the  strictest  hopour  in 
conducting  the  business  of  others^  men  whose 
conduct  showed  that  they  knew  there  was 
something  more  valuable  in  this  liTe  thiU  mere 
pecuniary  profit.    It  might.nbt  be  inappropriate 

4  For  the  R0|Mr^  BCtf  p.'^i^yiM/t^  . 


.  UnM^JCm  £X«rjk«^  9Q(i«lf • 


M 


to  db«nre«  tlialiiiaii*tt^(Hl«  lik*  tke  present  had 
oUw  than  ^onUiryiidva&tagos  beloogin^^  to 
tlicm.  The  roembere/  being  combined  for 
mutnaliaidm  time  e£  afflietion  other  beoefitB 
reeulteds  each  member  fouDd  he  had  an  in- 
teicat  ite  benefitbiflr- others;  that  he  had  an 
inttirerflo  the  goodcharaoter  of  the  other  mem- 
bera;  aad  thna  the  society  became  an  ioatitu- 
tioaof  f^reat  moral  benefit  to  tho6e  who  were 
wi«e  eooagh  to  becfome  enroled  amon^  iCs 
members,  llie  learned  jadge  coneluded  a 
powerful  and  eloquent  address  by  urgin*^  on 
the  Bttmbers  the  importance  of  making  prorl 


dividual  who  had  the  honour  to  address  them. 
He  had  listened  on  former  occasions  in  that  hall 
to  many  excellent  obeervations  as  to  the  value 
and  impoitaace  of  the  institution  as  expressed 
by  men  of  distinction  and.  weight  in  the  pro- 
fession, but  upon  such  topics  it  was  not  liis 
intention  to  enter.  Indeed,  the  add  rasa  of  the 
excellent  and  learned  person  who  had  so  kindly 
officiated  as  chairman  that  evening,  an  oddresa 
which  must  have  been  truly  gratifying  and  en* 
couraging  to  those  now  present,  and  we  effects 
and  influence  of  which  would  doubtless  extend 
far  beyond  those  walls,  would  render  it  more 


stonforthehourof  adversity  while  blessed  with  I  than  unnecessary  to  do  so.  It  might  never 
health  and  activity,  and  expressed  a  wish  that  theless  be  permitted  to  him  to  express  his  own 
othsr  institutions,  having  similar  objeets,  might  conviction  of  the  merits  of  an  institution  having 
lise  in  other  places  and  confer  on  thoee  belong- '  for  its  object  to  proicute  the  welfare  of  that 
iog  to  tliem  the  advantages  that  had  result^l  j  meritorious  body,  ilie  law  clerks.  In  his  hum* 
from  the  one  whose  anniversary  they  had  met  j  ble  judgment,  that  branch  of  the  profession  was 
to  celebrate. 

Mr.  fViUecck,  in  prc^osing  the  health  of  the 
Lord  Chancelbr,  of  Lord  Lyndhnrst,  and  the 
other  paferoBs  of  the  society,  paid  an  eloquent 
tribute  to  the  two  distinguished  lawyers  who 
had  honoured  the  societv  by  becoming  its 
patrons.  He  had  attended  these  anniversary 
meetings  £>r  some  years  past,  and  it  afforded 
him  great  pleasure  to  find  that  each  meeting 
showed  the  gradual  but  steadily  increasing 


entitled  to  peculiar  consideration,  having  re* 
gard  to  the  obstacles  which  the  existing  regu- 
lations oppose  10  the  advancement  of  good 
conduct  and  talent,  and  which  must  surely 
render  the  honourable  and  conscientious  die* 
charge  of  duties  confessedly  so  important  the 
more  meritorious.  He  made  free  to  confess, 
with  all  deference,  that  he  could  not  but  regard 
with  regret  the  existence  of  such  barriers,  but 
whatever  might  be  the  oi>inions  on  that  point, 


prosperity  of  the  society.    The  learned  chair- 1  he  thought  it  must  be  admitted  that  this  very 
man  had  most  forbibly  put  before  the  meeting  consideration  gave  peculiar  weight  to  the  claima 


the  claims  of  the  society  to  professional  sup< 
port.  One  observation  of  that  learned  judge 
was  a  most  important  one ;  that  associations 
for  mutual  aid  m  time  of  affliction  were  pro- 
ductive of  great  moral  benefit.  They  led  to 
the  production  of  kindly  feeling  amongst  those 
who  were  associated  together.  The  members 
also  became  in  some  degree  the  sureties  for  the 
good  conduct  of  each  other.  Mutual  advice 
and  assistance  were  thus  constantly  inter- 
changed, and  advantages  more  solid  than  pecu- 
niary ones  were  the  result.  He  thought  that 
the  j»tronage  of  the  profession  operated  favour- 
ably in  showing  the  members  that  the  profes- 
sion knew  how  to  value  probity  and  ability. 
ITiey  had  given  substantial  evidence  of  this, 
and  that  they  had  done  so  had  always  been  a 
source  of  high  gratification  to  himself. 

Mr.  O.  Anderdon,  in  returning  thanks,  ob- 
served that  he  rose  in  performance  of  a  duty, 


of  the  society  upon  the  other  branches  of  the 
profession  to  which  the  career  of  honour  and 
wealth  was  so  widely  opened.  He  ventured  to 
submit  that  it  was  no  more  than  a  duty,  he 
might  almost  say  an  obligation  of  conscience, 
on  the  part  of  every  member  of  the  t\i'o 
branches  of  the  profession,  whose  talents  and 
exertions  under  the  bounty  of  providence  had 
won  for  them  eminence  and  wealth,  that  some 
small  portk)n  of  their  success  should  be  rfr* 
fleeted  upon  those  whose  ud  had  been  so  ma* 
terially  contributory  to  their  success.  Advert- 
ing, then,  to  the  state  of  the  funds  of  the 
society  as  disclosed  by  the  secretary's  report 
juat  read,  and  in  reference  to  the  extent  of  the 
existing  claims  upon  the  capital  of  the  society, 
it  seemed  proper,  considering  that  the  society 
was  yet  comparatively  in  its  infancy,  to  look 
forward  to  the  future  when,  with  the  advance 
of  time  and  the  increase  of  the  society,  the 


not  of  his  own  choice,  to  make  the  necessary  growing  age  and  consequent  infirmities  of  its 
acknowledgments  for  the  kind  manner  in  which  members,  must  in  the  course  of  thinga  greatly 
the  beahh  of  the  Lord  Chancellor,  of  Lord !  and  progressirelv  increase  the  demands  on  its 
Ljrndhurst,  and  the  other  patrons  of  the  society ,  funds.  Now  although  an  important  addition 
had  been  received  by  the  meeting.    It  would  |  had  certainly  been  made  in  the  course  of  last 


hare  been  a  waste  of  time  to  say  a  single  word ' 
in  reference  to  those  eminent  individuals  who 
ha4  kindly  given  their  sanction  to  the  institu- 
tution,  but  for  himself  he  must  be  permitted  to 
say,  that  though  he  must  disclaim  being  deemed 
one  of  the  imtrons,  vet  he  was  happv  to  find 
hunself  associated  witn  numerous  gentlemen  of 
both  branches  of  the  profession  as  its  friends, 
and  he  might  venture  to  say  there  was  no  more 
sincere  wdl-wisher  for  the  prosperity  of  the 
excellent  institution;  the  anniversary  of  which 
they  wen  assemtaled  te-cdcbfM,  .than  the  in- 


year  to  the  capital  of  the  society,  yet  it  nuist 
not  be  forgotten  that  this  would  bring  along 
with  it  enlarged  claima  and  liabilities.  In  this 
view  he  was  deeply  impressed  with  the  great 
importance  of  redoubled  exertions  being  made 
by  the  friends  of  the  institution  in  its  favour, 
in  order  that  its  truly  benevolent  and  highly 
useful  objects  might  be  extended  and  made 
aecure,  and  he  would  therefore  earnestly  press 
upon. the  profession,  aqd  he  might  even,  say 
the  public  at  large^  its.  claim  toencour^^ement 
andjmpp<^, .  Hehpp^  thai;  the  UgWy^tiST 


ftctory  amnmneement  of  the  contributkms  of 
tbe  erening^  would  prove  the  earnest  of  a  more 
extended  recognition  on  the  part  of  the  profes- 
sion at  large,  and  especially  its  iaflaential  mem- 
bers, of  the  merits  of  the  society,  and  that  each 
succeeding  anniversary  might  afford  the  grati- 
fying evidence  of  the  force  of  such  convictions. 

In  conclusion,  he  begged  to  express  his  most 
hearty  good  wishes  for  the  extended  success 
and  permanent  prosperity  of  the  United  Law 
Clerks'  Society.  Might  it  continue  to  receive 
patronage  and  substantial  support  adequate  to 
Its  wants  and  appropriate  to  its  merits  ! 

"The  Bench,  the  Bar,  and  the  Profession*' 
was  proposed  by  Mr,  Stinton.  He  concluded  he 
had  been  called  upon  to  propose  the  toast  in 
consequence  of  being  one  of  the  oldest  members 
of  the  bar  then  present,  a  privilege  which  few 
present  would  envy  him.  He  felt  ashamed  to 
say  that  it  was  the  first  time  he  had  ever  the 
pleasure  of  joining  their  party,  but  he  trusted 
It  would  not  be  the  last —that  the  toast  he  had 
to  propose  was  of  a  moat  comprehensive  cha- 
racter, one  which  must  be  received  by  all  pre- 
sent with  the  greatest  satisfaction,  for  there 
was  not  one  in  the  room  who  must  not  feel 
that  he  was  interested  in  it,  and  that  each 
would  have  the  pleasure  of  drinking  the  health 
of  one  person,  at  least,  in  whom  he  felt  a  lively 
interest.  There  was  one  circumstance  which 
had  struck  him  very  foreibly  since  he  had  been 
there,  and  that  was  the  great  applause  which 
followed  the  announcement  of  a  further  dona- 
tion from  a  learned  judge,  and  that  he  had  great 
pleasure  in  bringing  to  their  notice  the  circum- 
stance that  the  distinguished  person  to  whom 
he  had  alluded  was  there  that  day  for  the  third 
time  since  he  had  taken  rank  as  a  judge.  He 
had  no  doubt  they  well  knew  to  wlom  he 
alluded,  Mr.  Baron  Piatt,  one  whom,  as  a  bar- 
rister they  loved,  and  as  a  judge  they  re- 
spected ;  that  he  mentioned  this  circumstance 
as  an  inducement  to  others  of  our  judges  to 
follow  his  example,  by  affording  their  presence 
and  support  in  aid  of  so  excellent  an  institu- 
tion ;  that  it  must  be  obvious  to  all  that  it 
was  of  the  utmost  importance  to  increase  the 
funds  of  the  society,  and  for  that  purpose  he 
should  propose  to  them  a  scheme,  one  which 
he  had  on  a  former  occasion  suggested  to 
another  institution  with  great  effect ;  and  it  was 
this, — that  each  party  then  present  should 
make  up  his  mind  to  procure  before  they  again 
met  in  that  room  one  additional  subscriber,  at 
least,  to  the  funds ;  the  advantage  of  such 
resolution,  if  followed  out,  was  clear,  it  would 
probably  have  the  effect  of  nearly  doubling  the 
rand,  and  the  effect  would  not  cease  with  the 
year,  but  would  be  continued  to  a  certain  ex- 
tent in  after  years — ^tbat  he  would  enter  into  a 
contract  with  them,  with  all  and  every  one 
tiben  present,  that  he  would  endeavour  by 
every  means  in  his  power  to  procure  such  an 
additionaj  subscriber,  and  that  they  should 
one  and  all  undertake  to  adopt  the  same  course ; 
md  be  eondtided  by  again  proposing  tbe  toast, 
*Tlie  Bench,  the  Bar,  and  the  Profession/* 

JA*.  Baron  Platf  refHSttd  in  a  specHi  of  great 


etoqwQce.  He  stated  h«  fait  am 
in  couBtenancing  iostitatioM  fike  the  pRMBt 
He  hod  evidenced  that  by  thrice  atteadini 
there.  He  was  gratified  in  inding  thit  die 
bench,  the  bar,  and  the  profesnoB  pstroniid 
in  ward  and  deed  so  usefiil  a  sodety.  Thcf 
would  always  continue  to  do  so.  It  affonkd 
him  much  pleasure  when  he  heard  that  As 

great  lawyer  the  late  Mr.  Tidd  had  shovs  his 
vonrable  regard  to  the  society  as  mendooed 
in  the  report,  that  kind  and  able  man  who  had 
been  the  master  of  Lord  Lyndhunt,  Uxd 
Campbell,  and  others  equidly  emineDt  in  tbe 
profession,  and  had  form^  some  of  the 
greatest  legal  minds  in  this  coontrj,  vas 
always  considerate  and  kind  to  the  homblMt 
membere  of  the  profession,  and  at  the  dose  of 
a  long  and  laborious  life  had  shown  the  boK- 
volence  of  his  disposition  in  remembering  lil 
the  useful  associations  of  thit  body  of  wfaidi 
he  was  so  ^tinguisfaed  an  ornamest  Si 
quis  piorum  manibus  locus;  si,  ut  sapientihas 
placet,  non  cum  corpore,  extinguuntor  magna 
animae  placid^  (|uiescas,  nosque,  domom  toaiB, 
ab  infirmo  desiderio  et  muliebriboB  lazneotis 
ad  contemplalionem  virtutum  tnaram  roeei, 
quae  neque  lugeri  neque  fdangi  fas  eat. 

Mr.  Loehe,  in  proposing  ''  die  Hononry 
Stewards,"  regretted  that  he  should  hare  been 
selected  to  propose  that  toast,  as  he  obsmd 
so  many  gentlemen  present  much  better  fia- 
lified  than  himself  to  discharge  tint  dotf ; 
though  he  would  yield  to  none  in  as  anxHHB 
desire  to  forward  the  interests  of  the  United 
Law  Clerks'  Society.  The  toast  vhiA  he  had 
to  propose  inclndea  some  of  ihe  moateomwot 
lawyers  of  the  day,  and  indeed  in  that  lirt  were 
to  l>e  found  the  names  of  distingukhed  men- 
bers  of  every  branch  of  the  piofesnon.  The 
duties  which  the  honorary  stewaida  had  to 
perform  were  indeed  nominal,  still  the  loeirty 
was  deeply  indebted  to  them ;  for  it  *«.  ?"" 
ductive  of  much  benefit  and  a  great  eati«nc- 
tion  to  see  in  each  succeeding  year  ^^ 
honorary  stewards  sent  forth  to  the  pfoMe, 
such  as  could  not  fail  to  confirm  the  hdief 
now  so  generally  entertained,  that  the  aocktjf 
had  the  cordial  support  of  the  profsaaion  it 
large.  It  was  extremely  gratifying  to  him  to 
find  the  learned  Baron  Piatt  again  takinfbL« 
place  at  that  table;  and  he  might  he  aUoved, 
as  a  member  of  the  circuit  which  Iria  J«*J5 
had  so  long  adorned,  to  pay  his  humble  bat 
sincere  tribute  to  his  merit ;  and  to  tell  thoec 
who  might  not  have  had  the  asms  adraata^ 
and  means  of  appreciating  thai  learned  jodj^fi 
character  with  nimself,  that  during  tea  toW 
and  auccessful  practiee  on  the  circuit  he  had 
shown  uniform  kindness  to  every  BKinb«rrf 
the  body.  It  was  pleasii^f  to  see  d>eletra« 
judge  in  his  exalted  position  tfaais  fbrwar^ 
the  objects  of  a  society  which  was  calcnW 
to  promote  the  interests  of  a  most  daaeifjjg 
branch  of  the  profession,  to  whom  he  (Bfr 
Locke)  beffged  to  offer  his  testiaopyw  g 
estimation  he  entertained  of  the  mode  in  wM 
they  discfattiged  then*  laborious  duties.  Tv 
part  perferaMd  hy  otliers  miglit  bs  of  >  "^ 


Jht  Ukku[Lm^CieH^8oeKi^.^diml^iiMDi9eit. 


brffliMkt  dwacfeer ;  ya,  ^thout  the  esertkntt 
of  Ike  \tm  clerkv,  ail  bnaineM  most  atagoate, 
no  step  could  be  taken,  no  advance  could  be 
made,  and  from  their  honesty  and  integiity 
society  derived  more  benefit  than  from  the 
career  of  the  most  snccessfol  advocate.  It 
was  his  earnest  hope  that  upon  the  next  anniver- 
sary names  even  more  distinguished,  and,  if 
possible,  better  calculated  to  advance  the  ob- 
jects irhich  all  were  met  to  further,  might  be 
found  to  adorn  the  list  of  honorary  stewards, 
and  thns  afford  a  still  stronger  guarantee  for 
the  wdl  being  and  progress  of  so  praiseworthy 
and  meritorious  a  society. 

Mr.  T.  Smytke  returned  thanks  in  the  name 
of  the  honorary  stewards.  He  could  not  help 
observing  that  he  considered  a  great  obUga- 
tion  was  due  to  the  actual  stewards ;  he  stated 
that  nothing  which  could  have  been  said  had 
been  left  untouched  by  the  distinguished 
chadrman,  and  he  should  not  attempt  to  re- 
peat what  had  been  so  well  said  by  him  al- 
readv.  Appearing  for  such  a  body  as  he  had 
the  honour  to  represent,  he  felt  diffident  in 
conveying  their  sentunents  towards  the  society 
in  language  of  his  own ;  he  should  take  the 
liberty,  therefore,  of  adopting  the  language 
of  th^  distinguished  patron.  Lord  Cottemiam, 
with  the  necessary  iteration,  as  the  fittest 
expresnon  of  the  sentiments  of  the  honorary 
stewards,  and  it  was  this  :  "  We  beg  to  assure 
the  members  of  the  society  that  it  will  always 
^ve  us  pleasare  to  patronize  in  fact  as  well  as 
m  form  a  society  which  has  for  its  object  to 
enable  industrious  members  of  the  profession  to 
make  provision  for  themselves  and  their  fami- 
lies ;'*  and  he  trusted  the  society  would  never 
faO  in  obtaining  the  countenance  and  support 
of  the  classes  to  which  he  belonged. 

In  proposing  "  the  health  of  the  trustees," 
Mr.  Aestey  reminded  the  meeting  that  under 
the  managpement  of  those  gentlemen  their  af- 
fairs  had  greatly  prospered;  that  for  more 
than  fifteen  years  their  connexion  with  the 
instkotion  had  subsisted ;  that  it  began  before 
the  foandation  was  cam|4ete;  that  in  common 
with  the  other  founders  they  stood  forth  when 
success  was  doubtful  to  bear  the  haxard  of  the 
enterprise ;  that  they  bad  ever  since  taken  the 
deepest  interest  in  its  welfare;  that  an  un- 
foreseen engagement  accounted  for  the  ab- 
sesee  of  die  one,  whilst  the  other  had  retired 
from  the  profession ;  that  the  actual  prosperity 
c€  the  society  was  the  best  proof  that  could 
be  given  of  their  continuing  interest  and  soli- 
citnde,  a  prosperitv  so  great  as  almost  to  jus- 
tify the  words  of  Mr.  Hatton's  excellent  new 
songy.  which,  with  a  pardonable  exaggeration, 
tfaae  describes  their  aoundance. 

**  Of  sack  and  canary  he  never  doth  fail. 

And  all  the  year  round  there  is  brewing  of  ale." 

However,  this  actnal  ptospcriCy  most  sot  be 
aliuaed,  aeitfaer  must  they  suffer  the  appear- 
ance of  permmeBce  to  seduce  them  into  a 
neglMt  of  th0M  means  which  done  coold 
secure  it.  But  on  this  head  he  would  not 
-^aduge,  not  teriBg  uaj  thing  ta  add  to  the 


pnident  advice  tii^  hsd  heard  from  Mr.  As. 
derdcm,  nor  being  Me  to  improve  mm  tiie 
good  and  practiod  plan  xeconamendea  by  his 
friend  Mr.  Stinton. 

The  last  toast,  ''  The  heal&  of  the  ChauP- 
man,''  was  proposed  by  Mr.  Baron  Fiatty  who 
observed,  Uiat  the  Solicitor  -  General  bang 
obliged  to  leave  for  the  House  of  Comn»HS8, 
had  requested  him  to  propose  that  toast.  In 
doing  so,  he  felt  some  oifficulty,  as  the  known 
dislike  of  that  learned  judge  for  all  public 
commendation  prevented  him  doing  justice  to 
it.  His  conduct,  as  a  member  of  the  bar  and 
the  bench,  had  earned  him  the  good  opinion 
of  all  men.    The  ability  with  which  he  had 

E resided  that  evening  had  shown  the  members 
ow  heartily  he  entered  into  the  desire  of  those 
'  present  to  promote  the  welfare  of  the  instita- 
tion.  He  could  not  forget  that  when  he  (the 
learned  baron)  last  year  asked  their  chairman 
to  preside  on  the  present  occasion,  his  consent 
was  cordially  and  instantly  given.  The  inte- 
rest he  took  in  promoting  the  prosperity  of 
the  society  was  manifest  to  all,  from  the  man- 
I  ner  in  which  he  had  discharged  his  duties  that 
evening. 

The  Chairmau  returned  thanks,  expresmne 
the  gratification  he  had  felt  in  being  assured 
that  his  presence  there  had  been  of  service  to 
the  institution. 

The  donations  announced  exceeded  £330. 
This  did  not,  of  course,  include  the  legacy 
left  by  Mr.  Tidd,  as  mentioned  in  the  Re- 
port. 

ANALrnCAL  DIGEST  OF  CASES, 

RRPOBTSD  IN  ALL  THB  COURTS. 

CTomiioii  ZotD  ®ei»t0. 
LAW  OF  NISI  PRIUS. 

AORBEMENT. 

See  Trade  Fixtures. 


ARRB8T. 


See  Barrister, 


AMRMDMBNT. 

Several  brothers  and  sisters  divided  certain 
property  between  them  at  tiieir  mother's  deaA, 
supposing  it  to  have  been  hers,  and  verbally 
allotted  a  house  to  a  sister.  The  proper^ 
really  had  been  their  deceased  fether^s  r  Held, 
in  ejectment  by  the  father's  devisee,  (one  of 
those  brothers,)  that  he  could  not  recover  with- 
out a  demand  of  possession ;  and  the  demand 
of  possession  being  after  the  day  of  the  demise, 
the  judge  would  not  allow  an  amendment  by 
dtering  the  day  of  the  demise,  as  the  arrangje* 
ment  was  equitable.  Doe  d,  Losctmbe  v.  C^- 
ford,  2  C.  &  K.  448. 

And  see  Variance. 

BABBiSTBR  ON   01RCUIT* 

Ci^ritm  vt  kiy&tmm.^Prmiepefr9m  mrrai.'^ 
A  bMTisterof the  Home  Ctrenit  h^d  mttfRdWl 
the  assiMe  at  Hertfbnd  a«i  tit  CheftttdM^ 


3t2 


Ant^Hcai  Diftai  ^Vau$9  "X^mmm^J^mCmM^ 


which  latter  asBiaes  bad  ended  on  Friday  tke 
6di  of  March.  On  Monday,  the  9tli  of  March, 
the  cornmiseion-day  at  the  next  town^  (Maid* 
Btone),  but  before  the  oommitaion  was  opened 
there,  he  was  arrested  at  his  own  house,  six 
miles  from  London,  on  a  capias  ut  lagatum^  he 
having  retainers  at  Maidstone :  HMt  that  he 
was  entitled  to  be  discharged  as  being  a  bar- 
rister on  the  circoit. 

SernbUj  that  for  this  pur|)Ose  a  capias  Ut 
lagatum  is  to  be  considered  as  civil  process. 
The  case  of  the  Sheriff  of  Kent,  2  C.  &  K.  197. 

BILL   OF   EXCHANGE. 

Plea  of  non  assumpsit, — In  assumpsit  on  a 
bill  of  exchange  by  mdorsee  against  acceptor, 
the  defendant  pleaded  koh  assumpsit:  Held, 
that  the  cause  could  not  be  tried  on  this  plea, 
and  the  jury  being  sworn,  the  plaintiff  took  a 
verdict  for  the  amount  of  the  bill  and  interest, 
without  adducing  any  evidence,  and  without 
putting  in  the  biU.  Neale  v.  Proctor,  2  C  &  K. 
456. 

BREACH   OP  PROMISE   OP  MARRIAGE. 

Costs,— Certificate  under  43  Eliz.  c.  6,  s.  2. — 
The  statute  43  Eliz.  c.  6,  s.  2,  which  authorizes 
the  judge  to  grant  a  certificate  to  deprive  the  | 
plaintiff  of  costs  where  less  than  40 y.  damages  ' 
are  recovered  is  still  in  force  as  to  actions  on  i 
promises,  e.  ^.,  in  actions  for  breach  of  promise  \ 
of  marriage.      Townsend  v.  Sifms,  2  C.  &  K. 
381. 

BREACH    OP   CONTRACT. 

Quantum  meruit, -^la  an  action  for  work  and 
labour,  where  there  had  been  a  breach  of  con- 
tract on  the  part  of  the  plaintiff:  Held,  that, 
under  the  common  counts,  he  could  not  recover 
a  quantum  meruit,  nor  prove  that  his  breach  of 
contract  arose  from  the  defendant's  default. 
Kewley  v.  Stokes,  2  C  &  K.  435. 

See  Contract, 

BROKER. 

Contract, — Liverpool  Slock  Exchange, — If  a 
broker  enter  into  a  contract  for  an  undisclosed 
principal,  the  latter  may  sue  on  such  contract 
m  his  own  name ;  and  a  rule  of  the  Exchange 
on  which  the  contract  was  made,  which  de* 
Clares  that  a  contract  made  by  a  broker  for  an 
undisclosed  principal  shall  be  regarded  as  the 
contract  of  the  broker  only,  does  not  control 
this  right,  even  although  the  principal  was 
cognizant  of  such  rule.  Humphrey  v.  Lucas, 
2  C.  &  K.  153. 

BUILDING. 

Right  to  have  support  from  adjoining  land 
after  twenty  years- — A.  and  B.  were  the  owners 
of  adjoining  lands,  and  the  house  oiA,  had  for 
more  than  twenty  years  been  supported  by  the 
adjoining  land  of  JB.,  who  dug  a  toundation  for 
some  intended  buildings  so  near  the  house  of 
A.  that  it  fell:  Held,  that  if  A,'s  house  had 
been  so  supported,  and  both  parties  knew  it,, 
the  plaintiff  had  a  right  to  sucti  support  as  an 
easeoienty  and  that  th^  defendant  could  Jiot 
withdraw  thai  support  without  being. liable  ip 
damage  fpr.^oy  injury  that  the  plaintiff  might 


flMstaIn  hereby,  whi|ih<d^mscs  should  bssBch 
as  t»  imt  tho  plaiotif  in  the  Japia  statA  ia  wiuch 
he  was  before,  but  ihe.jury  ought  not  to  give 
him  ft  new  house  for  an  old  one. .  Hide  t. 
Thomborough,2  C.  ^  K.  250. 
See  Landlord  and  Tenant. 

CARGO. 

1 .  Contract  for  goods  by  a  particular  slip.— 
Inspection.—Delivery,— Where  a  party  boys  a 
specific  cargo  of  goods,  expected  bv  a  particufir 
ship,  and  which  are  warranted  to  be  a  paiticu- 
lar  quality,  he  has  a  right,  on  the  arrival  of  tl:e 
ship,  to  inspect  such  cargo  before  it  is  delivered 
to  him,  in  order  to  ascertain  whether  the  war- 
ranty has  been  complied  with ;  and  if  it  have 
not,  he  may  reject  the  cargo  altogether.  Bui 
if  the  cargo  be  once  delivered  to  him,  he  has  no 
right  to  return  it,  on  the  ground  that  it  does 
not  correspond  with  the  warranty.  AVhere  the 
court  were  of  opinion,  that  the  directjin  of  the 
learned  judge  who  tried  the  cause,  though  in 
terms  correct,  might  still  have  been  misunder- 
stood by  the  jurv,  they  granted. a  new  trial. 
7b«/mm  V.  Hedie^,  2  C.  &  K.  157. 

2.  Commission,— Course  of  rfea/iiv— Bf  an 
asci*cement  between  an  African  merchant  and 
an  African  captain,  the  latter  was  to  have  a 
commission  of  "  6/.  per  cent,  on  the  net  pn- 
ceeds  of  the  homeward  cargo,  after  deducting 
the  usual  charges  :"  Held,  that  parol  evidence 
was  not  admissible  to  sho\r  that  under  this 
kind  of  contract,  according  to  the  course  of 
dealing  between  African  captains  and  African 
merchants,  the  captain  was  entitled  to  his  com- 
mission on  the  whole  amount  for  vhich  ihc 
cargo  had  been  sold,  and  not  merely  on  the 
net  sum  that  had  come  to  the  hands  of  the 
merchant  as  the  result  of  that  sale.  Cfitse  r. 
HorsefaU,  2  C.  &  K.  349. 

COMPETENCY   OP   WITNESS. 

6  4-7  Vict,  c.  85.— A  witness  in  an  action 
brought  to  recover  certain  commission  or 
brokerage  stated,  on  the  "  rotr  dire,**  that  he 
had  a  claim  to  one  moiety  of  whatever  com- 
mission  the  pl»ntiff  should  receive :  Held,  ^ 
the  evidence  of  the  witneae  was  sdnussihle 
under  6  &  7  Vict.  c.  85,  (Lord  Denmao'sAcL) 
HiU  V.  Kitching,  2  C.  &  K.  278. 

CONTRACT. 

1.  Declaration.— Materitdiiy, — Inassampat 
for  the  price  of,  and  the  setting  up  of>  a  *'£wu- 
teen  horse-power  steam-engioe,  the  last  iostai- 
ment  to  be  paid  two  months  after  its  com- 
pletion," it  appeared  that  the  degree  of  ^f^ 
m  the  engine  delivered  was  not  equal  to  the 
power  mentioned  in  the  contract,  and  improve- 
ments and  alterations  were  made  by  the  pbift* 
tiff  from  time  to  tim^  tiU  the  action  «** 
brought:  Held,  1st,  that  conuteon  couoU 
would  lie ;  andly,  that  the*  term  "  eompletioii 
did  not  a|>pl7  to  the  mere  makiag  of  improve 
ments  and  alterations ;  3itlly,  that  the  degise 
of  power  of  the  engine  was  a  material  put  ^ 
the  contract.  Parsons  wS«srtef*,  2  (X&  h- 
266.  . ,  ,       .    .  ,.,.,. 

2.  MulmiUty.r'^m^rpH..  (w^tciurU  to  for* 


M^Oj^fdM^mt^^Castr^T^i^mM^t^iim  C^furi^, 


«^ 


i6t^  if:  wiffi'<r n»dibMlke'6ttMtity'  of  troilc;  ^ 
a  Sx^  tate'olPtftl^,  iitid'  a.  k  boiind  not-  to 
work  lot  ftwf^ndiet  pen6h  ^r  penons  for  m 
period^  *of  -fl^ii  yetln :'  HM,  tliat  Iheie  'w  a 
mutuality  of  cootrtiet  implied^  and  that  f/» 
would  be  bound  toftemyh  irork  for  Hie  wfaf>le 
period  of  seven  years.  Hwrtley  r.  Cummings, 
2  C.  &  K.  i33. 

And  aee  Broker;  Cargo;  Landlord  and 
Tenant, 

COPTBIGHT. 

ContemporaneoM  pubUeation  abroad. — In  an 
action  /or  infringement  of  a  copyrigbt  in  a 
foreij^  woric,  tbere  was  a  contemporaneous 
publication  abroad  and  in  this  country :  Held, 
that,  notmthstandingj  plaintiff  was  entitled  to 
recoTer.     €ock9  r.  Purday,  2  C.  &  K.  269. 

COSTS. 

See  Breach  of  Promise ;  Landlord  and  Te- 
nant, 

CUSTOM   OP  TRADE. 

See  Dreiffht. 

DAMAGE   FEASANT. 

See  Drover, 

DEMISE. 

See  Landlord  and  Tenant, 


See  Raihcay, 


DETlNt7E. 


ESCAPE. 


Sheriff. — In  an  action  for  an  escape  against 
a  sheriffj  where  the  prisoner  was  brought  up  to 
LiOndoQ  from  the  country,  in  obedience  to  a 
warrant  issued  by  a  commissioner  of  bank- 
ruptcy>  and  permitted  to  remain  there  three 
days^  though  remanded  back. by  the  learned 
commissioner,  (one  of  them,  however,  being  a 
Sunday,  afid  another  a  day  appointed  for  the 
prisoner  to  appear  befors  a  judge  at  chambers, 
by  vittue  of  a  writ  of  habeas  corpus),  and  to 
repair  from  place  to  place  attended  by  the 
jailor:  Held,  that  the  above-mentioned  facts 
did  not  constitute  an  escape  in  contemplation 
of  law.     Hill  V.  Kiteking,  2  C.  &  K.  280. 

EVIDENCE. 

Marriage, — In  an  action  of  debt  for  goods 
sold,  in  which  the  defendant  pleads  her  cover- 
tore,  and  the  plaintiff  in  his  replication  denies 
the  coverture,  the  person  who  is  alleged  in  the 
plea  to  be  the  husband  of  the  defendant,  is  not  a 
coBopetent  witness  for  the  defendant  to  prove 
bis  marriage  with  her. 

On  this  issue,  proof  that  the  defendant  and 
the  person  alleffsd  in  the  plea  to  be  her  hue- 
iMmd,  have  cobMiited  together  as' husband  and 
wife  for  four  years,  is  some  evidence  of  the 
mmrriaffe,  wlueh  the  jndge  wilt  leave  to  the 
junr.    W6odgaU  r.  PsfTj,  2  C.  k  K.  457. 

And  see  Secmdmy  Evidence  ;  Snmn, 

FIXTURES, 

Ses  ihrirfe  F«i<«re»/  ,, 

POttBIOK   LAWS. 

Mode  tfprtfVhlgMArit^llAei^  erpert  hi  the 


law  of  a  fsreign  countnr,  wis  called  to  proms 
what  that  lav.wM  :  Held,  tha^  he  lihodld  state 
on  Mi  own  responsibility  what  the  law  was^  and 
not  read  any  fragments  of  axode .  Cocks  v. 
Ptirday,  2  C.&K.269. 

PBBIGHT. 

1.  Custom  of  TVai/e.— Twcfcr.— The  custom 
of  the  Caen  stone  trade  being  to  pay  freight, 
half  in  cash  and  half  by  a  bill  at  two  months, 
the  agent  of  the  owners  of  Caen  stone,  which 
was  brought  bv  a  vessel  to  an  English  port^ 
verbally  offered  the  captain  of  a  vessel  which 
brought  it,  half  the  amount  of  the  freight  in 
cash,  and  also  offered  to  give  the  captain  per 
proe,  the  acceptance  of  the  principal  for  the 

^  other  half,  if  the  captain  would  draw  a  bill. 
This  the  captain  refused :  Held,  a  sufficient 
tender  of  the  freight,  as  it  was  the  duty  of  the 
captain  to  draw  the  bill.  Luard  v.  JBn/cAer, 
a  C.  &  K.  29. 

2.  Principal  and  Agent, —Ihe  captain  of  a 
ship  was  instructed  to  apply  for  a  cargo  to  ^. ; 
ana,  in  the  event  of  A,  not  being  on  the  spot, 
then  to  apply  to  B,  (both  being  agents  of  the 
charterers)  for  the  same  purpose.  He  applied 
to  both  accordingly,  and  was  refused  a  cargo 
by  both.  An  action  was  brought  by  the  owners 
to  recover  the  freight,  and,  in  order  to  do  away 

!  with  the  effect  of  the  proof  as  to  B's  refusal,  a 
letter  from  B.  to  the  defendants  was  tendered 
in  evidence,  to  show,  that  prior  to  such  refusal, 
B,  had  renounced  their  agency :  Held,  to  be 
inadmissible. 

Held,  further,  that  A.  having  been  on  the 
spot,  what  passed  between  B,  and  the  captain 
was  important  only  in  so  far  as  it  was  confirmed 
and  adopted  by  A,  Hassell  v.  Watson,  2  C.  & 
K.  141. 

GUARANTEE. 

See  Landlord  and  Tenant, 

HORSE. 

See  Warranty. 

HUSBAND   AND  WIPE. 

1.  Allowance  paid  to  wife, — If  husband  and 
wife  be  living  separate  and  apart^  and  the  bus* 
band  make  the  wife  a  regular  allowance  of  a 
sufficient  sum  for  her  maintenance,  which  is 
regularly  paid,  this  is  sufficient  to  repel  tils 
inference  of  agency,  and  he  is  not  liable  for  any 
debt  she  may  contract ;  and  it  is  not  necessary 
that  there  should  be  any  deed  of  separation ; 
but  the  allowance  must  be  such  as  the  jury 
shall  think  sufficient,  reference  being  had  to 
the  station  of  the  parties  and  the  income  of  the 
husband.    Holder  v.  Cope,  2  C.  &  K.  437. 

2.  Allowance  paid  to  wifi, — If  husband  and 
wife  be  living  apart,  and  the  husband  makes 
the  wife  a  sufficient  aUowsEDoe  for  her  support^ 
Lc  is  not  liable  to  an  action  by  S  tradesman  fo^ 
goods  supplied  to  her,  and  it  is  immaterisd 
whether  the  tradesman  kne^rnf  such  an  allow* 
aiice  or  not. 

If  a  vnSe  living  apart  from  her  husband  orders 
goods  to  be  addressed  and  sent  to  a  t^ird  per* 
son,  and  they  be  sent  to  tfae'hbuse  of  such 


imf^UimJ  liyMl  gf  Caici . 


MrA  peraon,  diat  not  beiaff  tbe  pliee  of  dbode 
of  the  wife,  the  Inisband  u  not  liable  to  pay 
lor  those  goods.  Heevev.Mar^cfCom^ug- 
tem,tC.  &K.444. 


INTERPL.SA.DBR. 

Speedy  execution. — ^Wbere  goods  have  been 
takett  under  tLfi^fa^,  and  an  issue  is  directed  to 
tjrj  whether  ike  goods  were  those  of  a  third 
penon,  and  on  that  issue  the  jury  at  the  assises 
find  for  such  perEos  who  is  plaintiff  in  the 
ipnifl^  the  practice  is  for  the  associate  to  keep 
Uie  fitf t  prim  record  till  after  the  fonrth  d^  of 
the  neit  term,  unless  the  judge  orders  it  to  be 
immediately  delivered  np  to  the  phuntiff's  at- 
torney upon  an  application  in  the  nature  of  an 
application  for  speedy  execution.  Abbott  v. 
Cimrke,  2  C.  &  K.  309. 

LANDLORD  AND  TBNAT7T. 

1.  Contract  to  huild  houses, —Inhere  a  con- 
tract was  made  by  plaintiff  and  one  H.,  that  H. 
^should  build  certain  houses  on  plaintiff's 
hmd,  and  procure  tenants  for  the  same  at  a 
given  rate,  and  himself  pay  the  rent  till  he  so 
procured  tenants,  from  the  Michaelmas  then 
next  ensuing."  Held,  that,  under  the  contract, 
no  tenancy  was  created  between  pluntiff  and 
H.     Taylor  v.  Jackson,  2  C.  &  K.  22. 

2.  Contract. — Guarantee,— An  indorsement, 
written  and  signed  after  the  agreement  to  which 
it  was  annexed,  purported  to  ffuarantee  the 
performance  of  the  covenants  and  conditions  of 
that  agreement,  but  there  was  evidence  to  show 
that  the  guarantee  was  from  the  first  agreed  on 
between  the  parties :  Held,  that  the  agreement 
and  subsequent  indorsement  formed  but  one 
entire  contract,  and  that,  therefore,  the  latter 
did  not  require  a  separate  consideration.  2ndly, 
It  being  part  of  the  agreement  that  the  phdn- 
tiff  should  pay  the  first  instalment  of  a  certain 
sum  on  a  given  day :  Held,  that  a  verbal  agree- 
ment to  postpone  tne  day  was  sufficient.  3r£y, 
It  being  one  of  the  covenants  in  the  agreement 
that  the  landlord  of  a  certain  public-house 
would  accept  the  plaintiff  as  tenant,  the  decla- 
ration alleged  that  the  landlord  had  refused  so 
to  accept  hii.i :  Held,  that  the  plaintiff  was  not 
required  to  prove  that  the  indindual  who  acted 
as  the  landlord  was  the  real  owner  of  ihe 

I  or  his  authorised  agent.  Coldkam  v. 
vler,  2  C.  &  K.  261. 

8.  Notice  to  quit.— Where  a  tenant  is  entitled 
to  six  mondis'  notice  to  qsit,  a  notice  to  quit 
"at  the  expiration  of  tlie  present  year's 
tenancy"  is  sufficient,  although  it  does  not 
appear  on  the  &oe  of  it  that  it  was  given  six 
Bum&s  before  the  period  therem  specified  for 
quitting.  Doe  d.  Gcrtt  v.  Timftkf^  2  C«  &  K. 
551. 

4.  Dflnsfff. — Surrender. — In  an  action  by  A. 
against  B.  for  rent  on  a  demise  from  quarter  to 
qnarter,  with  the  rent  pavaUe  one  quarter  in 
advance,  the  defendant  pleaded  as  d^ial  of  the 
demise,  a  notice  to  quit,  and  a  surrender  by 
operation  of  law.  A  written  agreement  for  this 
aenrteiiy  letting,  made  widie  the  stat  7  &  8 
Vict.  C.76,  a.  4,  was  in  force,  was  pat  in, 
■UchwnsignedbyS.hBtiMit  by  j1.:  HeW, 


that  this  was  evidenee  of  a -peaol  dttntee  hf  in 
and  that  it  was  put  an  end  to  by  a  parol  aoliee 
to  quit.    .BMv.  D^bmeUe,2€.lcK.41&. 

5.  Pro^iteUeoeoi^lie*.  — If  ateaantliHe 
left  a  honsB  nnocotqiied,  apad  the  Undloid  eoter 
and  be  in  the  psofitadik  occupation  of  tke 
honse,  he  cannet  recover  lent  from  the  tenut 
for  anv  time  after  such  profitable  ocenpitiaa; 
but  if  ne  merely  puts  a  person  into  the  boote 
to  take  care  of  it  and  prevent  depredatiooi,  it 
would  be  otherwise,  &rd  v.  Defotait^,  2  C. 
&K.  415. 

6.  Acquittal  of  co-defendant. -^Ctufs^—Ctr- 
tificate. — In  an  action  of  trespass  against  thne 
who  had  all  jointly  and  by  one  atunej 
pleaded  not  guilty,  "by  statute,"  the  jud|?eal 
nisi  prius  would  not,  on  the  application  of  tbe 
plaintiff's  counsel  just  before  the  jury  wis 
sworn,  allow  a  nolle  prosequi  to  be  entered  as 
to  one  of  the  defendants,  in  order  that  he 
mi^ht  be  called  as  a  witness  for  the  plaintiff 
Neither  would  the  judge,  immediately  after  the 
iury  were  sworn,  allow  one  of  the  defendante  lo 
be  acquitted  on  the  application  of  the  plaintif  s 
counsel,  it  being  stated  by  the  defendant'i 
counsel  that  he  appeared  for  all  the  defendanti, 
and  objected  to  such  acquittal. 

If,  in  an  action  of  trespass  against  serpnl 
defendants,  there  be  at  the  end  of  the  plaintiff's 
case  no  evidence  against  one  of  the  defendants, 
it  is  in  the  discretion  of  the  judge  whethff 
such  defendant  shall  be  then  acquitted;  and  if 
from  the  nature  of  the  evidence  given  for  the 
phuntiff,  it  is  probable  that  evideaoe  vhich  will 
be  given  for  die  other  defendants  will  fix  thia 
defendant  with  liability*  the  judge  will  not 
allow  his  aequittal  at  the  end  of  the  pluDtiff^fi 


In  trespass  for  taking  goods,  the  defence 
under  the  stat  11  G.  2,  c  19,  s.  3,  thit  the 
goods  had  .been  seized  after  hming  been 
frandaleiitly  renooved  to  prevent  a  distreu  w 
rent,  cannot  be  gone  into  unless  >F^' 
pleaded;  but  where,  in  trespass  against  a  hBO* 
lord  and  his  bn^er  for  taking  goods,  there 
was  no  evidence  against  the  landlord,  and  dai 
defence  was  open^  but  could  not  be  gone  ints, 
as  not  guilty  "  by  statute  "  was  the  only  ptej. 
the  judge  would  not  certify,  tmderthe  stat  8  & 
9  W.  3,  c.  11,  s.  1,  that  there  was  reawioiUe 
cause  for  making  the  landlord  a  defendant,  fl 
order  to  deprive  him  of  his  costs.  Spewceri' 
Harrison,  2  C.  &  K.  429. 

MAGXaTRATB. 

Action.-^Venue.— An  action  againrt  aaiafi*- 
trato  for  an  act  done  by  virtue  of  his  oiBcc  a  * 
local  action;  and  therefore,  if  (since  the  dm- 
sion  of  the  county  of  Lancaster^  by  virtae  • 
the  3  &  4  W.  4,  c.  71,  a.  4),  the  veaucin  «» 
action  be  Imd  in  the  aouthera  division  *'of  thst 
county,"  bat  it  appean  ifaat  thecauie  of  aca» 
arose  in  ^  "  noctkecm  cUvision,"  the  d^<^ 
ant  win  be  entitled  to  a  verdict  thersof,  bm* 
the  21  Jac.  I,  c.  12,  i.  5.  Atkmson  x.  Bcr^' 
2  C.  &  K.  335. 
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NOTICB  TO  iXVtr, 

See  Landlord  and  Tenant. 

OCCUPATION. 

Bee  Landlord  and  Taunt/. 

OWNERSHIP. 

AtmunpaU,  —  In  indebitatuM  agmmpmt  for 
goed«  sold  and  delivered,  the  defendant  cannot 
show,  under  the  plea  of  nan  auumpsit,  that  at 
the  time  of  the  sale,  the  goods  sold  did  not  he- 
long  to  the  vendor,  and  that  they  were  after- 
wards reclaimed  hy  the  real  owner.  Walker  v. 
Mellon,  2  C.  &  K.  346. 

See  TVover, 

PAJITICULABS  OF   DEMAND. 

Payment  credited. — If  a  plaintiff,  in  his  par- 
ticulars of  demand  dehvered  in  the  cause,  do 
not  giye  credit  for  any  sum  paid  by  the  defend- 
ant, but  in  it  refer  to  "  full  particulars  *'  already 
deliyered,  and  those  full  particulars  do  give 
onedit  for  a  ram  paid  by  Uie  defendant,  this 
will  not  dispense  with  the  necessity  of  the  de- 
fendant pkadkig  such  payment,  and  if  it  be 
notpleafled,  the  defendant  cannot  avail  him- 
self of  it  at  the  trial.    Hart  v.  Middleion,  2  C. 

PBTNCIPAL  AND   AGBNT. 

Agreement  for  sale  of  goods.^kn  auctioneer 
entered  into  an  agreement  on  behalf  of  A,,  to 
sell  certain  premises  to  B.,  without  haying  com- 
municated to  A.  that  B.  was  in  treaty  for  such 
premises.  A»  had  himself  previously  sold  the 
premises  to  another  party,  and  therefore  could 
not  fulfil  the  contract  so  made  upon  B. ;  where- 
upon B.  suedjil.  for  non-fulfilinent  of  his  con- 
tract: Held,  that  under  these  circumstances, 
B.  was  not  entitled  to  recover  damages  for  the 
loss  of  his  bargain.  T^rer  r.  King^  2  C.  &  K. 
149. 

Case  cited  in  the  judgment :  Walker  v.  Moore, 
10B.&  C.  416. 


is  part  beard.     Btwrm  v.  J^ftree,  2  G.  &  K,  44iL 
See  Secondary  Evidence. 


And  aee  FVeight. 


PRIVII^BGE. 

See  Barrister. 

PRODUCTION   OF   PAPERS. 

Notice  to  jurodnee.^A  cause  at  the  sitting  at 
m$i  prima  WM  called  on  upon  Thursday  the  4th 
of  Febroary,  and  the  plaintiff's  case  was  closed 
oa  that  day  at  4  p.m.  ;  the  case  was  then  ad- 
jownsd  to  Fnday  the  5di  Febniary«  at  10  a.  m. 
AU  tfaa  iMorties  lived  in  town,  and  in  the  evening 
of  tiie  4tli  Feb.,  faefoie  9  p.m^  a  notice  to pro- 
dMe  a  letter  of  the  defendant  to  the  plaintiff 
was  aenredenthe  plaintiff's  attorney:  Held, 
that  tlds  notice  to  prodaoe  was  served  in  time. 

Held  sdM,  that  if  a  party  is  served  with  a  imh 
tioe  to  wcoduea  sofficientfy  early  for  him  to  be 
fflmWfrf  to  pvadnoe  a  document,  if  he  thinks 
proper  to  do  so,  it  nakas  so  difoence  tfaa^  at 
the  time  of  the  service  of  the  matkBOp  ^  caose 


RArLWAT   COMPANY. 

1.  Purchase  of  lands. — Application  for  a&- 
stract  of  title  — A  railway  act  enacted,  with  re- 
ference to  the  purchase  of  lands  by  the  com- 
pany, that  if  the  owner  of  any  such  lands 
should  "  fail  to  Buke  out  a  title  to  the  land  im 
respect  whereof  such  purchase-money  or  com* 
pensation  should  be  payable,"  the  company 
should  deposit  the  purchase-money  in  the 
bank ;  ana  that  thereupon  all  interest  in  ihe 
lands  in  respect  whereof  such  purchase-money 
should  have  been  deposited,  should  vest  in  the 
company:  Held,  that  in  order  to  enable  the 
company  to  avail  themselves  of  this  provision^ 
they  most  bare  previously  applied  to  the  owner 
of  the  lands  to  furnish  them  with  an  abstract 
of  bis  title  thereto.  Doe  d.  Hutchinson  v.  Mon- 
^.  Chester  Railway  Company ,  2  C.  &  K.  162. 
*  2.  Scrip. — Detinue. — Damages. — ^Where  de- 
fendant, after  signing  an  acknowledgment  that 
certain  scrip  had  been  "  lodged  in  his  hands  " 
by  plaintiff,  and  was  to  be  delivered  to  him  on 
request,  wrongfully  detained  the  scrip  for  a 
considerable  time,  so  that  its  market  value  had 
much  diminished,  and  did  not  re-deliver  it 
until  after  action  brought.  Held,  that  the 
action  was  rightly  brought  in  detinue,  as  the 
''lodged"  imptied  that  the  identical  scrip  was 
to  be  returned;  and  also,  that  plaintiff  was  en- 
titled to  more  than  nominal  damages. 

On  the  second  point  a  bill  of  exceptions  was 
tendered. 

But  where  the  plaintiff  suffered  loss  by  the 
detention,  in  this,  that  he  was  thereby  deprived 
of  the  means  of  paying  up  his  deposits,  which 
would  have  entitled  him  to  claim  an  allotment 
of  100  shares  :  Held,  that  the  damage  was  too 
remote,  and  plaintiff  could  not  recover.  Archer 
V.  Williams,  2  C.  &  K.  26. 

3.  Provisional  committee.  —  In  an  action 
against  railway  provisional  committee-meUy 
under  contracts  entered  into  by  the  committee^ 
Held,  that  to  render  defendants  liable,  it  was 
necessary  to  prove,  not  only  that  tb^  wees 
members  of  the  committee,  but  that  tbey 
knew  it  to  be  still  in  operation,  and  also  that 
the  espenses  incuired  were  reasonable  and 
usual.    Barrett  v.  Blunt,  2  C.  &  K.  271. 

4.  Allotment  of  shares. — ^In  an  action  to  re- 
cover the  amount  of  deposit-money  paid  on 
certain  railway  shares,  toe  prospectus  of  the 
railway  comniuiy  setting  forth  that  120,000 
shares  would  be  issued:  Held,  1st,  that  the 
allotment  of  only  58,000  shares  was  a  breadh 
of  contract,  and  that  the  plaintiff  was  entitled 
to  recover  on  that  ground ;  2ndly,  that  if  it 
was  agreed  that  the  company  ^uld  go  on 
with  the  smaller  number  of  shares,  that  was 
virtually  a  new  contract  from  which  any  indi- 
vidual shareholder  might  withdraw.  Wontner 
V.  Shairp,  2  C.  &  K.  273. 

&.  Scrip.— In  order  to  prove  that  8crq>  has 
heen  called  in  by  a  joint^stock  company,  to  be 
registered  under  8  Vict.c.  16,  a.  9*  it  is  not 
wnffirifsnt  to  call  the  ckik  of  the  hfoksrs  mbo 
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must  not  8tate4ti^tcaBteiit8,Fbiii:kemnst  state 
the  d»te  ol  ih^  deed.  <%n4  ^  amom  of  tile 
parties,  in  order  to  identify  it. 

An  examined  co{Qr  of  a  memoii^oCapu- 
chase  deed  registered  in  Middlesex  under  the 
the  Stat.  7  Anne,  c.  20,  is  only  receivable  as 
secondary  evidence  of  che  deed  against  the 
parties  to  the  deed  and  all  persons  daimiog 
under  them ;  and  the  fact  that  J.  mottga?ed 
the  property  to  B.,  and  delivered  this  deed  ta 
B.  as  raorl^^ee,  is  not  sufficient  to  nuke  it 
secondary  evidence  against  A.  Doe  d.  Los- 
combe  y.  Clifford,  2  C.  &  K.  448. 

SSISIN. 

Evidence, — In  ejectment,  evidence  that  the 
shutters  of  the  house  claimed  were  repured, 
and  a  wash-house  huilt  on  the  premiaes,  and 
I  that  this  was  paid  for  by  W.  L.,  is  etridence  to 
I  go  to  the  jury  of  the  seisin  of-  W.  L.  Dot  d. 
{  Loicombe  v.  Clifford,  2lC!.  &  K.  448. 

I  SItBRIPP. 

See  Escape, 

the  counsel  for  the  plaintiff  has  not  an  absolute  I      ,,      .         -         ,  'j     *    j     t    «- 

Tight  to  reply,  but  it  is  in  the  discretion  of  the  '  ¥^1'"^  of  words  as  understood,---ln  an 
judge:  the  object  of  allomng  a  reply  in  such ' f^??^  f^'"  ^^*"^«^- *^  7^^« ^  t^^^^^'. 
cases  being,  that  injustice  should  not  be  done  *^*«^5  you  robbed  Mr.  L.  of  30/."  Theword 
by  facts  being  improperly  opened  when  the  de-  i  ^«^«  spoken  in  the  heanng  of  7?.  and  of  serei^ 
fendant's  counsel  has  no  intention  of  proving  8t'^°g«''«/  ^'  ^?!^  *^**  !^®  ^^'^^J  ^}^  ""f 
them,     ^aishy.  Brown,  2  C.  &  K.  219  mean  to  impue  felony,  but  meant  to  m»piUe 

that  the  plamtiff  had  improperly  oblamed  30/. 
8ALB  OF  GOODS.  from  Mr.  L.  to  compromise  an  action  for  a 

Readiness  to  deKver. — ^The  plaintiffs  declared  distress :  Held,  that,  under  these  circumstances, 
on  a  contract  by  the  defendants  to  purchase  the  question  to  be  left  to  the  jury  was  not  wliat 
certain  iron  of  the  plaintiffs,  alleging  a  promise  |  the  defendant  meant  by  the  words  he  spoVe, 
hj  the  defendants  "  that  if  the  delivery  of  the  |  but  what  reasonable  men,  hearing  the  words, 
said  iron  should  not  be  required  by  the  de-  •  would  understand  by  them. 
fendants  on  or  before  the  Soth  day  of  April,  I  Semble,  also,  that  if  aU  the  persons  prwcnl 
1845,  the  said  iron  was  to  be  paid  for  by  the  [  when  the  words  were  spoken  had  kaowa  that 
defendants  on  the  day  and  year  last  aforesaid ;"  ,  the  words  did  not  impute  felony»  that  woald 
and  averring  that  the  pljuntiffs-had  always  been '  have  been  an  answer  to  the  action.   HankvmM 

«..»>1,p  «««)  .«:ii:...^  *^    j^i: .^i.-    _-ij   i •     !_    tj:i n  n    o.  v    a  An 


sent  them  it  for  that  purpose,  unless  he  pn>« 
ducc  the  scrip  itself;  and  Sembh,  that  some 
one  from  the  office  of  the  company  itself  should 
be  called  to  prove  that  the  companv  did  in  fact 
call  in  the  scrip.  M*Ewen  v.  Woods,  2  C.  &  K. 
330. 

6.  Shares,  —  Bought  note,  —  Stamp,  —  A 
bought  note  for  the  purchase  of  railway  shares, 
signed  by  the  broker  of  the  purchaser,  is  not  a 
"  memorandum,  letter,  or  agreement,  made  for, 
or  relating  to,  the  sale  of  goods,  wares,  or 
merchandises,"  within  the  4th  exemption  in 
the  Stamp  Act,  65  G.  3,  c.  184.  Knight  v. 
Barber,  2  C.  &  K.  333. 

RIGHT  TO   BEGIN. 

'  In  an  action  of  debt  for  goods  sold,  in  which 
the  defendant  pleads  her  coverture,  and  the 
plaintifi'  in  his  replication  denies  the  coverture, 
and  there  is  no  other  issue,  the  defendant  must 
begin.     Woqdgate  v.  Potts,  2  C.  &  K.  457.       j 

RIGHT  TO  REPLY.  i 

Where  counsel  for  a  defendant  opens  facts ; 
to  the  juiy,  but  does  not  go  into  any  evidence,  ] 


.  J3i%,  2  CL  &  K.  440. 

»1>XBDT   aXECUTlOW. 

See  Interpleader, 

STOCK   BXOHABfOE. 

See  Broker. 


ready  and  willing  to  deliver  the  said  iron  in 
terms  of  the  contract;  that  the  30th  of  April  | 
was  past  before  the  commencement  of  the  suit ; ; 
but  that  the  defendants  had  not  paid  for  the  j 
iron:  Held,  first,  that  under  the  averment  of 
readiness  and  willingness  to  deliver  the  iron,  I 
the  plaintiffii  were  not  bound  to  show  that 
any  specific  iron  had  been  appropriated  by 
them  for  that  purpose ;  and  secondly,  that  the 
plaindfi%  were  entitled  to  recover  on  the  above 
contract  the  fall  pricie  of  the  iron,  and  not 
merely  the  damages  which  theyjiad  sustained 
byitilse  defendants' breach  of  contract.    Dun- 
la^iv,  Orote,  2  C.  &  K.  163. 
^fkd  see  Principal  and  Agent, 

,       SECOZffDABY   EVIDEN^B, 

Mmorial  of-re^ryin  Middiesex.-^Demand 
of  iiot509AOii.~^If  adei^f^inCfaepossessicIti  of 
attiird  person  as  iriortgdgi^,  and  he  havirig  the* 
deedr^in  court,  thotigh  not  ^ubpcedaed  in  the , 
cause,  decMne  to  produ<^e  it;  secondary  evident?^ 
inaj^ibe. given ^>f  HstOttttnts';  but'if the '4}ebd 
is^ttOt.inieo>iirt,4n(lh^'ha9bbi'b<sei^  stfb6M«ed'^*'and  all  taxes  parliamenWy4nd 

—  —■       f3r^^.^H^^^^v^^ 


tOibrdiduoe>  It,  4tU»i6tl^«f«tf?i^. 


TAXES. 

See  Tencfer. 

TENDER. 

Parliamentary  Taxes. — A,  demanded  20/.  is 
rent  due  from  B. ;  and"®. having  claimed  cer- 
tain deductions  which  A,  would*'n«ilstUd*,tbfti 
put  down  20  sovereigns,  «nds9J^"i  tender 
you  20/.  under  protest :"  Held,  a  good  tendff, 
as  this  was  not  a  dotidftiojial'  tender/ the  woms 
« trader  prdtejft "  ttidrtly  {ttmc/ttakig  that  B.  did 
not  acquiesce  In  thfe'dfemawtt'dfil.;  thtf  didnot 
metftt  to  prefcltl*'himsfelf  fh)!tf  Vfe^cf^rteg  th« 
nMc^bjic*  a|«un  iffete^iiWrld.  '  ;' ' '   '     ,  , 

^•m  latid  ttfx'is  ^''"p'arWttleiitaiVifc*^^- 
in ' fh^'  liteaniri^'  bf  «n''Wj(«jii^^^4^  j^^J; 


AnalpiimliDiff9^.*'^-St^pefiwi^eom)rt9:  Lofd  CkmiceUdr. 
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PmI  ag^^ement.-^K  reversionary  interest  in 
trade  fixtures  will  pass  to  a  purchaser  nnder  a 
parol  agi^znent.  Petrie  v.  Dawson,  2  C.  &  K. 
138. 

TROVER. 

1.  Damage  feasant. — Semble,  that  an  animal 
doing  damage  to  the  freehold  is  doinf{  such  a 
damaj^e  as  wUl  justify  the  distraining  of  the 
animal  damage  feasant,  provided  that  the  animal 
be  then  actually  doing  the  damage,  or  having 
done  some  damage,  it  is  necessary  to  detain  the 
animal  to  prevent  it  doing  further  damage. 

But  if  the  owner  of  the  freehold  seize  an 
animal  which  has  done  damage  to  the  freehold,  i 
but  which  has  ceased  doing  so,  and  it  be  not 
necessarv  to  detain  the  animal  to  prevent' 
farther  aamage,  and  the  owner  of  the  freehold 
detain  the  anunal  and  feed  it  for  several  days, 
and  then  sell  it  for  its  full  value,  the  owner  of 
the  animal  is  entitled  in  trover  to  recover  the 
full  value  of  the  animal,  without  anv  deduction 
for  the  feeding,  as  the  owner  of  the  freehold 
seized  the  animal  in  his  own  wrong.  IVormer 
y.  Biggs,  2  C.  &  K.  31. 

2.  Ownership, — In  an  action  of  trover,  where 
the  plaintiff  had  been  endeavouring  to  baffle 
his  creditors  by  a  merely  ostensible  transfer  of 
the  goods  to  another,  and  where  they  were 
seized  upon  premises  in  which  the  plaintiff's 
tenancy  had  expired :  Held,  1st,  that  there 
was  a  sufficient  possession  as  against  a  wrong 
doer,  without  regard  to  the  question  of  owner- 
ship ;  and  2ndly,  that  the  measure  of  damages 
was  the  value  of  the  plaintiff^s  real  and  bond 
fide  interest  in  the  goods,  and  not  the  full  value. 

Cameron  v.  Wynch,  2  C.  &  K.  264. 

VARIANCE. 

Amendment. — The  enactments  for  allowing 
amendments  at  nisi  prius  were  intended  to 
meet  variances  arising  from  mere  slips  or  acci- 
dents, and  do  not  extend  to  a  case  in  which  the 
party  has  intentionally  and  designedly  framed 
his  pleading  in  a  manner  which  gives  nse  to  the 
objection.  Thus,  if  a  plaintiff  declaring  on  a 
deed  recites  it  according  to  what  he  contends 
is  its  legal  effect,  and  the  judge  should  hold 
that  that  is  not  the  l^|;al  effect  of  the  deed,  this 
would  not  be  such  a  variance  as  should  be 
amended  at  nisi  prius.  Bowers  v.  Nixon,  2  C. 
&  K.  372. 

See  Amendment. 


y.  Stevens,  2  M.  &  R.  137 ;  Kiddell  v.  Bumard, 
9  M.  &  W.  668. 


WITNESS. 


See  Competency. 


VSNUK. 


See  Magistrate. 


WARRANTY  OF   A    HORSE. 

Unsoundness. — Where  a  horse  is  warranted 
"  soui^,*'  the  phiintiff  cannot  xeco\'er  in  an 
action  on  that  warranty,  unless  he  show  that 
the  horse  was  unsound  at  the  time  of  the  sale : 
and  mere  defective  formation,-  not  producing 
lameneie  at  that  time  is  not  an  unsoundneas 
within  tbe  .meaning  o(  the  li^arranty.  Baileg  v. 
Forrest,  %C.kldn. 

See  Broi^a  v.  tlfffngton,  8  JUU  &  W.  X32  y 
Dickensom  v.  FoOett,  1  M.  &  tL.  2g9f  Cooties 


RECENl'    DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

REPORTKO    BY    BARaiSTERS    OF    TII8    SBVARAL 
COURTS. 

Horn  C&micrRar. 
Donning  v.  Hards,    July  7,  1847. 

CONTRIBUTION   IN    CREDITORS*   SUITS. 

The  general  rule  that  creditors  proving  their 
debts  under  a  decree  in  a  creditor's  suit, 
must  contribute  their  proportion  to  the  costs 
of  the  suit,  does  not  extend  to  such  costs  as 
are  incurred  by  the  plaintiff  in  investigating 
and  establishing  a  special  and  peculiar 
claim, 
Mr.  J,  Russell  and  Mr.  Southgate  stated, 
that  this  was  an  appeal  from  a  decree  by  Vice- 
Chancellor  Knight  Bruce,  directing,  as  usual  in 
a  creditor's  suit,  that  all  i)ersons  who  should 
come  in  and  prove  their  debts  under  the  decree 
should  contribute  to  the  expenses  of  the  suit. 
The  learned  counsel  submitted  that  such  di- 
rection should  be  confined  to  the  costs  incurred 
in  the  ordinary  administration  of  the  assets ; 
whereas  in  the  present  case  the  bill  alleged 
matter  and  prayed  i-elief,  which  specially  and 
pecuharly  aflfected  only  the  plaintiff.  It  stated 
that  the  plamtiA'  was  entitled  to  an  annuity 
arising  from  the  sum  of  250/.  beoueathed  in 
trust  to  ons  James  Hards,  deceased,  who  had 
never  invested  the  sum,  but  had  oaid  the  inter- 
est of  it  until  his  death,  and  had  also  insured 
the  life  of  the  annuitant  to  that  amount.  The 
bill  which  was  filed  against  the  executors  of 
the  said  J.  Hards,  was  in  the  nature  of  a  ere* 
ditor's  bill,  but  also  alleged  sundry  breaches  of 
trust  on  the  part  of  the  deceased,  m  respect  of 
the  said  sum  of  250/.,  and  prayed  that  it  might 
be  declared  that  he  had'  appropriated  the  said 
policy  to  the  satisfaction  of  tne  said  annuity 
and  trust  fund,  which  was  declared  accordingly 
by  his  Honour  on  the  decree  now  appealed 
against.  There  was  no  evidence  that  the  de- 
ceased intended  (o  or  had  in  fact  so  set  apart 
the  policy,  and  his  assets  were  not  suffi* 
cient  u>r  the  specialty  debts. 

Mr.  Roll  and  Mr.  Craig  maintained,  tliat  it 
was  the  usual  direction  in  a  creditor's  suit,  that 
all  persons  deriving  any  benefit  from  it  should 
contribute  to  the  expense,  lliere  might  be 
some  pecuUarity  in  the  present  bill,  but  still  the 
uRrties  appearing  would  derive  a  benefit  froin 
It,  and  it  would  be  difficult  to  apportion  their 
respective  contributions.  It  was  onite  dear 
that  the  accounts  most  be  taken.  Larkins  v* 
Paxton,  2  Myl.  L  K.  320.  With  reepect  to  Iht 
appropriation  of  the  pplicy,  it  was  imuoasibk 
to  doubt  the  intention  of  th<  .deccoseu,  as  lie 
had  no  insurable  interest  ia  the  life  of  the 
pfaunliff,  otherwise  ihaa  Sot  the  purpose  ol  Uiftg 


3t8  9&ptf90t  GiMVv.^ 

provided  with  te  fvads  wUcb  would  become 
devisable  among  her  children  when  she  shotdd 
die. 

The  Lord  Chancellor  said,  there  was  no  evi- 
dence whatever  to  support  the  Vice-ChanceDor's 
declaration,  that  the  policy  had  been  so  appro- 
priated as  contended,  but  he  thought  it  was  a 
verv  possible  and  reasonable  supposition,  that 
such  was  the  intention.  He  would,  therefore, 
direct  an  inquiry  into  the  facts  before  the  Mas- 
ter, but  it  must  be  at  the  costs  of  the  plaintiff 
seeking  it.  His  Lordship  was  not  disposed  to 
disturb  the  usual  practice  of  the  court  in  re- 
spect to  the  direction  to  contribute  towards  the 
expense  of  the  suit,  but  as  the  bill,  although 
partly  a  creditor's  bill,  sought  other  relief  pecu- 
tiar  to  the  plaintiff,  he  thought  the  contribution 
should  not  extend  to  the  costs  of  the  claim  af- 


submitted  thjife  the  comt  wm  bound  not  to 
allow  the  action  to  proeeed;  they  ated  fsefim 
V.  Liwis,  3  Hare^  472. 

The  Vtce-CluMeellar  said,  it  did  not  appear 
to  him  that  the  proceedings  had  been  com* 
menced  in  contempt  of  court.  The  question 
was,  whether  when  a  party  asked  for  leave  to 
go  on  with  the  proceedings  be  sboidd  not  hire 
leave.  Lord  Eklon,  in  the  ease  in  Yesey,  gan 
leave,  and  the  present  was  a  similar  case.  He 
thought  there  had  been  nothing  committed 
here  so  contemptuous  as  to  induce  the  cooil  to 
put  a  stop  to  the  action.  TTie  parties  appeared 
in  a  certain  sense  to  have  bad  notice  of  the  r&* 
ceiver,  but  it  had  slipped  their  attention,  and 
they  conmienced  their  action.  ^  True,  Ac  conrt 
was  bound  to  preserve  its  dignity,  hut  d^ 
dignity  was  not  preserved  by  prcvcntiBg  partieg 


fecting  the  above-mentioned  policy,  but  should '  from  prosecuting  their  legal  rights  ;  and  lie 


be  varied  accordingly. 


>Jires€ianteIlor  of  CfnglanH. 
Gowar  y,  Bennett,    July  3rd,  1847. 

ACTION   OF   RJBCTMENT. — RKCBLVER. 


Where  a  receiver  is  in  possession  of  leasehold ,  party. 
property f  and  an  action  of  efectment  is 
brought  by  the  tenant  in  fee  against  the 
tenants  in  possession,  the  court  toUl  allow 
the  action  to  proceed,  provided  there  has 
been  no  wilfiU  contempt  committed  by  the 
party  bringing  the  actton. 
A  SUIT  had  been  instituted  in  this  case  for 
the  administration  of  the  estate  of  a  testator 
who  was  tenant  of  certain  leaseholds  held  of 
the  Churchwardens  of  St.  Andrew's,  Holbom, 
they  being  the  tenants  in  fee.    In  the  course  of  i 
the  proceedings  in  the  suit,  in  December,  1843,  | 
a  receiver  was  appointed.     The  executors  of. 
the  testator  were  now  the  lessees  of  the  church- 


thought  the  most  dignified  ttan^  tiie  conrt 
I  could  do  was  to  let  the  proceedings  fpt  on, 
applicants  to  proeeed  in  the  action  in  the  sane 
I  manner  as  if  the  action  had  been  commenced 
I  on  that  day,  so  that  the  defendants  might  not 
'  be  damnified  by  not  previously  acting  on  de- 
fence.   The  cost  to  be  paid  by  the  moTiog 


wardene,  and  various  under-lessees  being 


Qttttn's  Veiict. 
(Before  the  Four  Judges.) 
Wood  V.  Lord  Portarlington,      Trinity  Tcnn, 
1847. 

ATTORNEY. — MI8C0N  D  UCT. 

In  an  action  on  a  bill  of  eachaage,  whsre  k 
appeared  that  the  attorney  for  the  defend' 
ant  had  attempted  to  suborn  a  viteen  t$ 
commit  perjury  in  giving  testimony  thai 
the  bill  was  given  for  a  gambling  dAt,  the 
court  made  a  rule  absolute  for  the  attontey 
J         to  be  struck  off  the  roll. 


possession  of  the  property,  and  the  same  being '     A  rule  nisi  had  been  obtained  to  strike  Mr. 
m  a  very  dilapidated  condition,  the  church- 1  Macey,  an  attorney  of  this  court,  off  the  loIls. 
wardens  commenced  an  action  of  ejectment  |  The  case  had  gone  before  one  of  the  Masieis, 
against  them,  and  declarations  were  served  in  and  after  his  report  had  been  read. 
May  last,  and  a  rule  obtained  in  the  action.  Sir  F,  KeUy,  Mr.  Bayley^  and  Mr.  EfoHi 

Mr.  12.  Palmer  now  moved  that  the  church-  showed  cause  against  the  rule,  and 
wardens  might  be  at  liberty  to  prosecute  their       Sir  F.  Thesiger  and  Mr.  Wordsworth  ap- 
aiction,  notwithstanding  the  appointment  of  a !  peared  in  support  of  it. 
receiver,  and  he  contended  tnat  the  church- '     The  facts  and  circumstances  of  the  case  fiiST 
wardens,  as  well  as  their  solicitor,  were  igno-  appear  from  the  judgment  of  the  court  vbia 


lant  of  the  fact  of  a  receiver  being  appointed 
before  the  action  was  commenced ;  and  that, 
although  the  rents  had  been  paid  to  the  col- 
lector of  the  churchwardens,  and  receipts  were 
then  signed  by  the  receiver,  it  did  not  appear 
tiiat  he  signed  them  in  the  character  of  re- 
ceiver ;  and  that  if  the  collector  knew  of  it,  he 
aever  informed  the  churchwardens;  and  he 
«ited  the  case  of  Angel  v.  Smith,  9  Yes.  335,  as 
directly  in  point.  - 

Mr.  Bethell  and  Mr.  /.  H,  Palmer,  contrii, 
contended,  that  the  churchwardens  must  be 
taken  to  have  had  notice  of  the  receiver,  and 
duit  in  proceeding  with  their  action  they  had 
committed  contempt  of  court  Just  as  nrach  as 
if  tbay  had  disobeyed  an  injunctioirr  and  tikey 


was    delivered    the    day  after  the  case  was 
argued. 

Lord  Denman,  C  J.,  delivered  the  judgment 
of  the  court.  This  was  an  application  to  stnkean 
attorney  off  the  rolls  of  thds  court  I  have  read 
the  affiaavits,  and  am  bound  to  say,  that  emy 
thing  which  is  important  was  brought  befos 
the  court  in  the  course  of  the  argument,  and  has 
been  fully  considered.  The  charge  againtf 
Mr.  Mac^  was  for  an  attempt  to  suborn  one 
Joseph  WaDis  to  commit  perjury  in  an  action 
on  a  b3I  of  exchange  brought  by  a  person 
named  Wood  against  the  Earl  of  Portarliogton. 
Macey  was  the  attorney  fbr  the  defendant 
Wallis  was  sunposed  to  have  acquired  a  kno«* 
ledge  of  the  mmd-writing  of  Ae  defendant, 


Pleas. 


da^,  and  instead  of  brinauiff  the  nutter  immer 
diately  before  the  court,  ne  kept  it  to  htnnelC  as 
a  means  of  extorting  from  Macey  the  co8t& 
We  deem  such  coMuct  to  be  a  mispiieion, 
strongly  calling  for  our  censure.  We  have 
b^d  some  doubts  respecting  the  coste  of  this 
application ;  but  it  is  an  application  made»  not 
by  the  attorney  but  by  the  plaintiff,  who  has  a 
just  cause  of  complaint.  We  think  that  Macey 
must  be  struck  off  the  roll,  and  that  he  muM 
pay  the  costs  of  this  application. 

Rule  absolute. 
.On  a  subsequent  application  being  made,  the 
court  said,  that  the  rule  would  l^  absolute^ 
each  party  paying  their  own  costs. 


Superior  CbmrUi 

hxnag  bees  a  derk  ia  the  oAce  of  MeiR». 
P.  &  tt.,  the  fimner  attoracra  fiur  the  defendr 
ant  Maeey»  Wallis,  and  the  attorney  fmr  the 
phint^  were  all  together  at  an  hotel  at  break- 
fast before  the  trial  of  the  cause  came  on.  At 
the  breakfast  table,  while  the  attorney  for  the 
plmntiff  was  absent  for  a  short  time,  Macey 
placed  a  paper  in  the  hand  of  Wallis.  The 
paper  if  in  these  terme: — *'  It  is  believed  that 
Mr,  Wallis  will  be  called  to  prove  the  defend- 
ant's hand-writing  to  the  bill;  that  in  May  or 
June,  1839,  when  the  first  and  second  bills  be- 
came due,  the  defendant  called  on  Messrs. 
P.  &  R.,  and  said,  that  the  plaintiff  threatened 
proceedings  against  him,  and  he  then  saw  the 
derk  there^  and  informed  him  that  the  con- 
sideratbn  for  these  bills  was  a  gambling  debt 
and  disconnto,  and  that  if  the  plaintiff  at- 
tempted to  sue  him,  he  would  bring  evidence 
to  snow  that  the  biUs  had  been  given  for  that 
purpose;  that  ^e  plaintiff  admitted  that  to  be 
the  fact,  and  he  never  attempted  to  sue  the  de- 
fendant during  the  time  that  Mr.  Wallis  was 
clerk  to  Meears.  P.  &  R.,  which  was  from  that 
time  until  the  year  1844."  Two  copies  of  this 
paper  were  made:  one  was  given  to  WalUs, 
and  one  to  the  counseL  If  W  allis  had  sworn 
that  which  was  stated  m  the  paper,  the  defend- 
ant mnat  have  had  a  verdict.  Wallis  told  the 
plaintiff's  attorney  that  he  was  not  clerk  to 
Messrs.  P.  &  R.  during  the  time  stated  in  this 
paper.  The  statement  so  drawn  up  was  utterly 
6dse.  It  was  amere&ble,  of  which  Macey 
had  no  othtf  evidence  than  that  which  the 
paper  suggested  that  Wallis  could  give.  lie 
did  not  at  any  time  pretend  to  say  that  he  had 
any  information  that  led  him  to  believe  that  it 
was  true,  nor  that  he  believed  it  to  be  true. 
What  he  did,  therefore,  was  a  mere  experiment 
to  see  whether  the  witness  would  consent  to* 
state  these  falsehoods  thus  deliberately  stated 
in  the  paper.  Wallis  was  at  the  time  a  needy, 
dishonest,  and  notoriously  profligate  man,  and 
he  had  been  known  to  Macey  for  about  a  year. 
Such  a  proposition  was  not  made  without  at  the 
same  time  something  being  done  to  excite  the 

expectation  of  reward  to  the  person  to  whom  of  assessed  taxes,  and  agent  for  the  Birminjj^ 
this  memorandum  was  addressed,  and  it  was ,  ham  Fire  Office  for  the  town  of  Stourbridge^ 
thought  that  on  that  expectation  some  false  I  and  neighbourhood,  &c.,  and  an  agreement  for 
statement  like  tiiat  in  the  memorandum  would  the  sale  of  the  said  business  upon  certaia 
be  made.  At  the  foot  of  the  memorandum  |  terms,  witnessed,  that  in  consideration  of  3001. 
were  these  words  and  figures, — "  Q.  5/."  i  &c.,  the  plaintiff  agreed  to  sell,  and  the  defend- 
Macey  was  called  upon  tp  explain  the  meaning  ant  to  purchase,  all  the  said  business,  &c.  The 
of  tiie  memorandum,  and  how  he  came  to  make 
it.  He  swore  he  was  unable  to  do  so*  We 
find  it  impossible  to  doubt  that  it  was  an  offer 
of  5i.  as  the  pnce  of  the  false  CA'idenee  thus 
suggested.  That  isr  the  case,  such  facte  being 
clearly  established,  not  by  the  evidence  of  the 
cc»nplainant  alme,  hut  by  Mace/s  own-  state- 
mento.  That  be^ag  so,  can  the  court  pennit 
the  person  to  coi^tinne  in.  practice  ?  We  think 
it  quite  imposeihle  to  permit  hun  so  to  con- 
tinue. The  conduct  of  the  plaintiff^s  attorney,, 
who  immediately  after  the  trial  was  informed 
of  what  had  passed,  is  very  extraordinary,  but 
it  does  not  l|sSach  the  troth  ofthe  principal  fiact. 
He  was  vsh ^  sqeiet^  sf  Maicsy  oit theuexi 


Cffminoti  ^JtM* 

Hopkins  v.  PrncotU    Trinity  Term,  June  2nd, 
1847. 

SALB  or  PUBLIC  OVFICB. — ILLX6AL  CON« 
TRACT,  UNDBR  5  &  6  BDWARB  6,  C.  16.— ^ 
AGBXBMBNT  VOID  IN  PABT,  VOID  FOB 
THE   WHOLB. 

Where  the  agreement  disclosed  in  the  declara- 
tion was  for  the  sale  to  the  defendant  of 
the  business  of  a  law  stationer,  for  the  sum 
of  300/.,  and  further,  that  the  plaintiff 
should  cease  to  carry  on  such  business,  or 
collect  any  ofthe  assessed  taxes  in  right  of 
the  office  of  collector  qf  assessed  taxes  and 
sub-distributor  of  stamps,  which,  as  recited 
in  the  declaration,  the  plaintiff  then  carried 
on,  and  would  use  his  best  endeavours  to 
introduce  the  defendant  to  the  said  business 
and  offices  :  Held,  that  under  the  prom 
visions  of  the  5  ^  6  Edw,  6,  c.  16,  the 
agreement  was  void,  being  entire,  and  for 
the  sale  of  an  office  relating  to  the  receipt 
of  the  revenue* 

Assumpsit.  The  dechiration  recited  aa 
agreement  between  the  plaintiff  and  defendant 
which,  after  reciting  that  the  plaintiff  had 
carried  on  the  business  of  a  law  stationer,  and 
had  been  a  sub-distributor  of  stamps,  collector 


declaration  next  recited,  that  it  was  by  the  said 
agreement  further  contracted  on  the  part  ofthe 
plaintiff,  that  he  would  not  at  any  time  aftsr 
the  1st  of  March  next,  after  the  making  of  tl^e 
said  agreement,  carry  on  the  business  of  a  law 
stationer,  or  collect  any  of  the  assessed  taxes,  or 
accept  the  office  of  an  agent  to  any  fire  and  lifii 
assurance  company  in  the  town  of  Stourbridgi^ 
or  within  ten  miles  thereof,  but  would  use^i 
utmost  endeavours  at  the  expense  of  the  de- 
fendant, to  introduce  him,  the  defendant^  to  tfaa 
said  business  and  offices,  aw  by  the  said  agie^ 
ment  fullv  appears.  There  was  then  aa  aver- 
ment  of  tne  defendant's  undeitakii^  to  perfbm 
the  agreement  on  his  pai^,  foUsiwed  bgr  ^ 
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statement  of  performance  on  the  part  of  the 
plaintiff  in  the  terms  of  the  agreement.  Breach, 
the  nonpayment  by  the  defendant  of  the  first 
instalment  of  the  purchase  money.  The  de- 
fendant pleaded,  that  before  and  at  the  time  of 
the  making  the  said  supposed  agreement  and 
promise  in  the  declaration  mentioned,  the  plain- 
tiff held,  exercised,  and  enjoyed  the  office  of 
sub-distributor  of  stamps  for  the  town  of 
Stourbridge  and  ueifj^hbourhood,  the  same  then 
and  still  being  an  office  touching  and  concern- 
ing the  receipt  of  her  Majesty's  revenue ;  and 
further,  that  hj  the  said  agreement  in  the  de- 
claration mentioned  and  so  taken  and  made  by 
the  plaintiff  as  therein  men tioned*  he  the  plain- 
tiff did  unlawfully,  corruptly,  and  against  the 
statute  in  that  case  made  and  provided,  agree 
with  the  defendant  to  receive  and  have  from 
iiim,  the  defendant,  a  certain  sum  of  money,  to 
wit,  the  money  in  the  declaration  mentioned, 
io  the  intent  that  he  the  defendant  should  have, 
^exercise,  and  enjoy  the 'said  last-mentioned 
'offite,'  whereby  the  said  supposed  agreement 
was  and  is  utterly  void  in  law.'  Verification. 
JRjBj^ication,  that  the  plaintiff  did  not  by  the 

•  said  agreement,  Sec,  agree  with  the  defendant 
to  receive  or  have  from  him,  the  defendant,  the 
said  sum  of  money,  &c.,  to  the  intent  that  he, 
the  defendant,  should  have,  exercise,  or  enjoy 
•the  said  office,  &c.  Special  demurrer  and 
joinder.* 

Hugh' Hill,  {Badeley  with  him,)  in  support 
of  the  demurrer.  The  agreement  on  which  the 
declaration  is  framed  is  void,  being  a  contract 
)br  the  resignation  by  the  plaintiff  of  the  office 
of  collector  of  assessed  taxes  and  sub-distri- 
Tbutor  of  stamps,  and  if  any  part  be  contrary  to 
.'the  statute  law,  the  whole  is  void.  Lee  v. 
»CaleshiU,  Cro.  Eliz.  529 ;  2  And.  55,  referred 
to  in  Twyhe's  case,  3  Rep.  80 ;  Norton  v.  Simes, 
Hob.  14.  The  49.G.  3,  c.  126,  s.  3,  enlarges 
the  5  &  6  Edw.  6,  c.  16,  s.  2,  which  makes  void 
•bargains  for  offices  touching  the  receipt  of  the 
-jre\*enue,  and  makes  such  bargains  a  criminal 
'act.  ^  .There  are  several  cases  on  these  statutes  : 
'^f  Arthur  Ingram^s'ease,  3  Inst.  154;  Huggins 
v.  BainbrMge,  Willes,  241 ;  Lang  v.  Payne,  id. 
»57l ;  Parsons  v.  Thompson,  I  H.  Bl.  322 ; 
■Qarforth  v. '  Fearon,  id.  327 ;  Blackford  v. 
nPrestbn,  8  T.  R.89;  Stachpok  v.  Earle,  2 
'Wils.  133.  The  office  of  sub-distributor  of 
'Stamps  is  expressly  mentioned  in  the  3  &  4  W. 
"A,  c.  07,  s.  1  &  3,  and  is  clearly  an  office  touch- 
ing the  receipt  of  the  revenue.  As  to  the  office 
^of  collector  of  assessed  taxes,  it  is  expressly 
inehtioned  in  the  '3  Geo.  4,  c.  88,  and  5  &  6 
'W.  4,  c.  20,  and  also  concerns  the  revenue. 

•  Prentice,  contrJu  The  question  here  is, 
Whether  if  a  contract  be  onlv  in  part  for  the 
'sale  of  a  public  office,  it  is  void  as  to  the  whole. 
tAll  the  cases  quote^l  -are  cases  of  bonds,  and 
thei^ore  distingaitljftble.  In  Thompson  v. 
"Pttdker,  6  Taunt.  359,  the  court  held  that  a 
^deed  void  in  part  under  the  9  Geo.  2,  c  36, 
was  not  void  in  toto.  Ktrrison  v.  Cole,  8  East, 
*231>  might  also  be  auoted  as  an  aathorttv. 
The  consideration  of  Ine  agreement  is  the  sale 

^Q$  thebasinesa  of  a  laWetationer,  and  the  other 


matters  are  merely  collateral.  The  endeavours 
which  the  defendant  undertook  to  makeia 
order  to  introduce  the  defendant  into  the  bosi- 
ness  of  the  offices  might  mean  such  as  wa« 
legale  Bellamy  v.  Burrow,  Ca.  Temp.  Wb. 
107.  Besides,  it  was  consistent  with  tlie  de- 
claration that  the  plaintiff  had  ceased  to  be 
collector  when  the  contract  was  made,  aod  tiioe 
is  nothing  illegal  in  a  stranger  agreebg  not  to 
collect  the  taxes. 

Badele^  was  heard  in  reply. 
*  )V%lde,  €.  J.  I  am  of  opinion  that  the  de. 
fendant  U  entitled  to  the  judgment  of  the  oout 
as  the  declaration  does  not  disclose  a  good 
cause  of  action.  The  declaration  sets  out' the 
agreement,  and  the  first  point  is,  whether  it  is 
an  entire  agreement,  or  one  that  is  separabk  id 
its  nature  and  applicable  to  totally  distinct 
matters.  It  appears  to  me  to  amount  to  one 
entire  agreement,  although  it  is  to  perform 
several  distinct  acts.  Looking  at  the  whok  of 
the  declaration,  I  can  see  no  ground  for  safmg 
that  one  of  the  several  matters  alleged  form  tb 
consideration  as  contradistinguished  from  the 
others ;  but,  on  the  contrary,  they  seem  to 
me  to  constitute  one  entire  consideratioQ. 
This  being  the  case,  the  next  question  is  to 
what  does  the  contract  relate.  It  appears  to 
me  to  relate  to  the  business  of  a  law  statiouo', 
to  the  office  of  a  collector  of  the  revenue,  a 
sub-distributor  of  stamps,  and  agent  to  a  £it 
office.  Then  is  there  any  statute  showio;^  that 
this  is  an  illegal  contract.  I  cannot  doabt, 
looking  at  the  various  enactments  on  the  sub* 
ject,  that  both  of  the  offices  just  referred  to 
relate  to  the  receipt  of  the  re^^nne,  and  if  they 
do,  then  there  is  one  entire  agreement,  havmg 
for  its  object  the  payment  of  a  certain  sum  of 
money  as  the  purchase  of  an  office  touching 
or  concerning  the  receipt  of  the  rcfenae.  It 
is  unnecessary  to  investigate  the  law  beyond 
the  first  statute  referred  to ;  but  it  appears 
that  the  49  Geo.  3,  c.  126,  makes  it  a  mis- 
demeanour to  enter  into  such  a  contract.  The 
plaintiff  then  has  deckred  on  an  agreement 
void  in  point  of  law»  and  without,  therefore, 
unnecessarily  going  into  a  consideration  of  the 
plea  and  replication,  the  defendant  is  entitled 
to  thfi  Judgment  of  the  court. 

Collman,  J.  I  am  of  the  same  opinion. 
The  contract  is  an  entire  one^  and  in  order  ti> 
entitle  the  defendant  to  recover  the  whok, 
consideration  must  be  proved.  If  anr  part, 
therefore,  be  void,  it  cannot  be  recovereu  optffi* 
The  offices  referred  to  relate  clearly  to  the 
revenue,  and  arc  consequently  within  the  pro- 
hibitions of  the  statute.  Ttie  case  of  L»  t. 
Law,  3  P.  W.  391,  is  an  authority  to  sbwr 
that  the  mere  usin^  of  another's  interest,  vilh 
respect  to  a  public .  office,  came  within  tlir 
statute,  although  that  other  bad  not  the  pover 
to  di'ipose  of  such  .office.  But  even  at  com- 
mon law,  I  think  the  contract  would  hare  have 
been  void,  as  in  the  case  of  tianisgios  r. 
Duehatel,  1  Br.  C.  C.  124, 

Maule,  J.  I  also  am  of  opinion  that  die 
declaration  is  bad,  on  Uie  .^(loaod  of  its  ifii- 
closing  a  contract  void  by  the  5  &  6  Kdw.  6. 


Smperwr  Cowit :   C<mm<m  Phai.—Bwekeqwr, 
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c.  I6«i  It;  ie  cbtr  ftbat  the  office  ia  question 
ia  one  J  Um^lung  the  rereniie,  and  therefore 
wtthin  that  act  It  i»  eaid  that  the  mutual 
prqmiaes  in  the  deckuralioo  mav  be  rejected, 
and  the  vaUd  asmment  to  sell  thebaainesfi 
upheld^  But  I  mink  oo  such  rejection  ca  n  be 
made.  Words  in  pleading  cannot  be  struck 
out  so  as  thereby  to  give  a  totallj  different 
sense  to  the  declaration,  and  I  thmk  the  de- 
claration must  be  construed  as  stating  the 
defendant's  promise  to  pay  3001.  in  considera- 
tioa  of  the  plaintiff  introducing  him  into  the 
office  mentioned,  and  by  reason  of  that  the 
defendant  is  entitled  to  jud^naient. 

CreaswelL  It  is  impossible  to  look  at  the 
declaration  without  seeing  that  the  substance 
of  the  barsain  was  that  the  plaintiff  should 
cease  to  h<Jd  the  office  of  collator,  to  the  in- 
tent that  the  defendant  imght  obtain  it  through 
Ida,  Uie  plaintiff's,  intervention,  and  that  being 
so,  ^e  eontract  is  void,  and  no  cause  of  action 
exists. 

Judgment  for  the  defendant. 


Cffutt  of  tf)r^ti|Ufr» 

TatiersaU  v.  Parkinson,    Easter  Term,  April 
17, 1847. 

PLmjL  OF  PATMBNT  OF  MONBY  INTO  COURT. 
— SATISFACTION. — DAUJLQMB  ULTRA. 

7b  a  declaratum  contamku^  a  count  on  a  hiU 

ofe8ckanffe/or^^,l39,,  and  also  a  count  for 

30L  for  snonm^4mU  /  the  defendant  pleaded 

OM  to  102.  9«.  Id.  parcel  of  the  first  count, 

and  lOL  9e.  Id.  parcel  of  the  second  count 

pajfment  into  court  of  III,,  (accordma  to 

the  form  given  hy  the  rule  of  court)  :  field, 

on  spedal  demurrer,  that  the  plea  was  bad, 

as  it  admitted  two  sums  of  10/.  9s*  id.  to  be 

due,  andapagmemt  qf  a  less  amount  into 

court  was  no  satisfaeiion, 

Whereadechration  contains  a  count  on  a  hill 

of  eaechange,  and  also  a  count  on  the  con- 

mderation  for  the  billt  Semble,  the  plea 

ouffht  to  allege  that  the  bill  was  given  for 

the  debt  in  the  second  oount,  and  then  plead 

pmfmekt  into  court  of  ike  amount  if  the 

bill  and  interest. 

AauvuTStT  by  indorsee  against  indorser  of 

a  bill  bf  exchange  for  262.  13^.  2d    The  first 

annit  of  the  declaration  was  on  the  bill;  the 

second  count  was  for  30/.,  fOr  mone^  lent  and 

Tfkoaef  dtle  on  an  account  stated. 

ITie.  defendant  pleaded  as  to  the  second 
codn^  eitfeept  as  to  iOt.  9«.  id.  parcel,  &c., 
noti  asaumpsft :  aivd  as  to'ihe  whole  declaration, 
etcept  Id:  p».  id.  parc^  of  the  first  count,  and 
lot  9*;  Id.  parcel  of-tfeie  second  count,  pay- 
ment befdre  aiiiiion  brought,  and  also  a  set-off, 
AMm»  to' the  10/:  ^i  Iff.  pai-cel  of  the  firift 
c^nt,'  ahd  l^'  9s-  fdl>  tstredt  o(  ^6  second 
cafftat,'(>«yi!i*tot  into  ibttrtitiiheform  prescribed 
by  th«^ii^le  dl  conrt;  aild1i6  danf^eS  ilRr^. 


The  plaint] 


ilaintiff  demtilr^d^ 


ivtonhfeiiit 

"^"^ciiWi*, to^«!«porii (rf**tli«Mtie!btfllf^;^ '^e 
iksr^i^  l^olMissc<io'4nfeM^ier^')M)¥tfoili^^6i 


first  oounft,  and  also  a  portion  of  te  seeond 
county  vis.,  two  earns  of  lOl.  9s,  id.,  parcel  of 
the  sums  respectively  mentioned  in  those 
counts,  but  the  sum  paid  into  court  (111.)  is 
only  an  answer  to  part  of  those  two  sums, 
which  together  amount  to  20/.  ISs.  2d.  The 
fxiyment  of  a  smaller  sum  of  money  is  no  sa- 
tis&ction  of  a  greater  sum  admitted  to  be  due. 
PinnelPs  case,  5  Bep.  117*  Though  this  court, 
in  the  case  of  Sibreey.  Tripp,  15  M.  &.  W.  23, 
somewhat  qualified  the  doctrine  laid  down  in 
Cumber  v.  mirre,  1  Stra.  426,  yet  they  recog- 
nised the  pnuciple  that  a  payment  of  a  law 
sum  was  no  satistaction  of  a  greater.  In  DoMm 
V.  Hatcher,  10  Adol.  &  £.  121,  a  plea  of  that 
kind  was  held  bad  even  after  verdict;  Todd  v. 
Stuart,  14  Law  J.,  a  B.,  150,  is  to  the  same 
effect.  A  plea  of  tender  of  a  smaller  siun  is  ao 
answer  to  a  greater  sum  h  fortiori,  a  mere  pay- 
ment into  court  of  a  smaller  sum  cannot  be  an 
answer  to  a  larger  sum  adnutted  to  be  dot ; 
besides,  the  plea  is  inconnstent  and  repugnant^ 
it  admits  2o2.  18f .  2d.  to  be  due,  and,  neverthe- 
less, alleses  that  the  plaintiff  has  not  sustained 
greater  damages  than  111.  Jlfee  v.  Tbniltiisoo, 
4  Adol.  &  £.  262  ;  Fisher  v.  Aide,  3  M.  &  W. 
486.  If  the  money  paid  into  court  be  applied 
to  one  count,  then  it  leaves  part  of  the  other 
unanswered,  unless  the  allegation  of  no  da- 
mages uUra  amounts  to  the  general  issue, 
which,  in  this  case,  would  be  bad,  as  the  rule 
of  court  forbids  such  a  plea  to  a  bill  of  ex- 
change. 

if.  HUl,  contriL.  The  plea  is  according  to 
the  form  prescribed  by  the  rule  of  court.  Tlie 
money  paid  into  court  may  be  applied  to  the 
count  on  the  bill,  and  then  the  averment  of  no 
damages  ultra  would  be  a  good  answer  to  the 
other  count.  A  defendant  cannot  plead  pay- 
ment into  court  in  any  other  way  where  the 
indebitatus  count  is  for  the  same  sum,  which 
is  the  consideration  of  the  bill.  The  poiiit 
was  raised  in  Jourdain  v.  Johnson,  2  G.  M.  ^ 
R.  564,  but  not  decided.  Mee  v.  IbmKiuoii  it 
overruled  by  MarsaU  v.  Whiteside,  I  M.& 
W.  188. 

Cur.  ad.  vutt^ 

Parke,  B.,  (after  sUting  the  pleadingsO 
The  case  of  Jourdain  v.  Johnson  decides  that  a 
plea  of  payment  into  court  may  be  made  as  to 
part  of  several  counts  without  stating  how 
much  was  paid  in  on  each.  There  is*  there- 
fore, no  objection  on  that  ground.  But  when 
one  of  the  equnts  is  on  a  bill  of  exchange,  the 
difficidty  arises,  which  was  pointed  out  in 
Jourdain  v.  Johnson,  viz.,  that  if  less  than  tiie 
amount  of  the  bill  Of  exchange  should  be 
considered  as  p^id  in  on  that  count,  the  plea 
would  be  bad.  For  if  it  adimitted  the  bin,  it 
-would  admit,  the  precise  sum  to  be  due  on  iti 
and  less  than  that  wbiild  not  legslly  satisfjr  it : 
or  if  it  should  be  considered  in  the  nature  of 
a  plea  of  non-atdsunipsit  to  the  remalinder,  th4) 
new  takn  foibiAe  such  a  plea.  We  don  ot  eee 
hbxi^ thisbl^ejftlbii  cah^e  surmdunted. ' Ag*hi, 
if 'ftiefifom^  im^.'l'<».  iii'to  be  a«<;m>edt6 
tht!  Wtik  iJbdttt/Hh^'iJoni  Vif  l^*i1tM.  o«tTiiust 
b(6'^plfe^4d  ih^  l&si'  emmt^'atldU  is'alii;tied 
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with  irnat  weigbt  tbat  a  less  ram  is  na  sstis* 
^ustioii  of  k  greMer.  There  me,  no  doabl> 
'gnat  difficulties  in  practice  in  adapting  the 
new  tale  as  to  payment  of  moner  into  comt  in 
jome  cases,  and  they  were  prooably  not  fore* 
seen  in  fnuning  the  rale.  One  of  these  difii- 
•colties. arises  from  the  form  of  a  count  in 
jmMUatw  asmtn^jMii.  In  this  form,  which 
has  been  adopted  for  the  sake  of  convenience, 
(as  .it  would  be  impossible  to  declare  on  eadi 
separate  contract  without  great  prolixity  of 
•pleading,)  each  connt  may  be  interpreted  to 
•mean  Inat  the  defendant  is  indebted  to  the 
'plaintiff  in  the  sum  mentioned,  either  on  one 
contract  to  pay  <hat  predse  sum,  or  one  con- 
.tract  on  a  oiaiiwm  wuruit  which  has  resulted 
'  in  a  debt  wnich  the  plaintiff  estimales  .at  that 
lamount,  or  on  serend  different  contracts  for 
•d|iflfercnt  precise  sums,  or  such  on  a  ^mmliiiii 
meruiii  or  on  some  for  a  sum  certain ;  and 
.-some  on  -m  quantum  miruk,  together  amounting 
.to  the:  smn  claimed. 

The  nuriety  of  meanine  ixdiich  the  compre- 
:hensiTe  allegations  of  a  debt  in  such  a  count 
iff  capable  of  bearing,  creates  a  considerable 
.<fifficulty  in  specially  pleading  to  it,  and  par 
ticularly  in  the  payment  of  money  into  court. 
If  a  smaller  sum  is  paid  on  such  a  declaration 
•than  the  sum  claimed,  the  plea  admits  that 
ihe  sum  claimed  is  due  on  one  or  more  con- 
tracts for  liquidated  or  un]i(]uidated  amounts. 
If  unliquidated,  there  is  no  difficulty  in  payina 
in  a  smaller  sum  than  the  amount  claimed^ 
for  then  the  defendant  may  truly  say,  that  the 
plaintiff  has  not  sustained  greater  damage 
thlin  the  sum  paid  into  court.  But  if  the 
sum  admitted  is  liquidated,  or  is  an  aggregi 
of  liquidated  sums,  how  can  the  pUdntiif  have 
-sustained  less  damage  than  the  liquidated 
amount  in  respect  of  the  demand  for  that 
sum  ?  The  Court  of  Queen's  Bench  has  al- 
ready decided  that  a  plea  of  accord  and  satis- 
faction by  a  less  sum  to  a  general  declaration 
in  mddntatut  assumpsit  for  a  larger  sum  is 
bad  even  after  verdict.  Down  v.  Hateher. 
These  considerations  lead  us  to  the  conclusion 
that  the  form  of  pleading  payment  of  a  less 
sum  of  money  into  court  ttum  the  sum  pleaded 
to,  with  no  answer  to  the  difference,  except 
4hat  no  more  damages  have  been  sustained, 
is  objectionable,  and  tbat  there  is  ^ood  reason 
for  saying  that  the  ordinary  practice  of  plead- 
ing the  payment  of  money  into  court,  to  so 
much,  of  the  declaration  as  is  equal  to  the 
sunount  paid  in,  is  the  best  that  can  be 
adopted.  It  is  argued  that  there  is  no  other 
■way  than  this  when  the  indebitatus  count  is 
reslly  for  the  sum  which  is  the  consideration 
of  the  bin.  Certainly  there  must  be  some 
mode  of  pleading  applicable  to  such  a  case,  for 
without  doubt  the  plaintiff  cannot  recover  both 
the  amount  of  the  bill  on  the  count  on  the 
hill  and  the  amount  of  the  consideration  on 
the  imdelntatus  counts ;  but  it  is  not  necessary 
lor  us  to  decide  in  what  form  such  a  plea 
ought  to  be.  Probably  it  would  be  sufficient 
to«plesd  to  both  counts  that  the  bill  was  given 
j^i  aetmmt  of  the  debt  in  the  second  count, 


and  then  to  plead  payOMnt  into  court  of  the 
amount  of  the  bill  ftia  interesL  The  pies,  in 
its  present  form,  is  bad;  but  the  defeiMhnt 
may  amend  on  the  usual  terras. 

Rule  aceordin^lf . 


DISSOLUTIONS  Or  PKOFCSSIONAL  PART- 
NERSHIPS. 

From  June  find  to  JnXy  iSrd,  1847,  M  nr/icsm, 
wttA  datn  when  gawtied^ 

AUfofd,  William  Nsisb,  and  Beojtaus  CfamlW. 
JDO.,  Sharborae,  Solicitors  and  Attoneti. 
Jul>  9. 

BttbHoi,  George,  and  Bary  Vietor  HstcU^MBi  7, 
Stiqple  Inn,  Attorneys  and  Solioitof*.   July  16. 

Butterfield^  Francis  and  Mark  Pickop»  Bradford 
and  fiingley,  Attorneys  and  Solidtort.  July  I6u 

Capam;  Robert  and  Richard  Capam,  Newirfc- 
npon-Trent,  Attomera  and  Solicitort.  JoIt  15. 

Carlyon,  Edward  Trawbody,  and  P«tw  Ceek, 
Tnuo*  AttomevssBd  Solicitors.    Jane  ft. 

CoUatty  Charles  Minors,  George  Lauiv,  lad 
Thoaaatf  Anguattaa  Aure#,  6«,  Cbaneeiy  Iju, 
Attorneys  and  Solicitors,  so  fkr  a«  ref^i  th« 
aaid  Charlea  Minora  Collett.  July  SI 

Hewlett,  Heavy  Wjfiiam,  and  Cbariet  WiHiM 
Wiae,  Rajrmood  Buildiaga,  Gny'a  Ido,  At- 
torneys, Solicitors,  and  Conreyancen.  Jsir  6. 

Jackaon.  Henry,  and  Middleton  Hewitaoo,  Kiiibr 
Scapfaen,  Attomsys  and  Solieiiois.    JolyU 

Oliver,  John  fiflS8,and  WiUiam  Uadaall,  S,  Rtj- 
mond  Buildings,  Gray 'a  Inn,  aad  Mooiptt 
Street  Chambers,  Attdrneya  and  SdieiCon. 
Jn\j  «. 

Roy,  Richard,  and  Joseph  Blunt,  4t,Lochbai7, 
and  Great  George  Street,  Weatniartn,  At- 
tomeya,  Solicitors,  and  ConveyaDcers.  J  oh 
16. 

Walker,  Henry,  and  Heniy  Gillett  GndJey,  5. 
Sottibamptoii  Street,  Bloomabofy  Sqotn  At- 
torneya  and  Solicitora.  June  fd. 


THE  EDITOR'S  LETTER  BOX. 

Our  coirespoodents  will  please  to  addrea 
their  letters  and  communications,  in  fotaie,  to 
••  The  Editor  of  the  Legal  Observer,"  at  Messrs, 
A.  Maxwell  and  Son's,  32,  Bell  Yard,  liocolo's 
Inn. 

The  New  Statutes  will  be  giveu  as  ipeedily 
as  possible,  followed  by  explanatory  notes  oa 
their  effect  The  important  Act  relating  to 
Bankruptcy  and  Insolvency  (being  No.  3  of 
the  legislative  measures  of  the  late  senioo  o> 
that  subject,)  will  be  found  at  page  310,  vA 
the  Poor  Removal  Act  at  page  313,  ante. 

In  order  to  include  these  statutes  snd  soaie 
original  articles  of  immediate  interest,  tbe 
present  number  has  been  enlarged  to  33  psf^ff* 
but  without  any  extra  charge.  We  shall  adopt 
this  course  from  time  to  time  ss  occasioD  msy 
require,  whether  on  account  of  New  Statute* 
or  important  Decisions  in  the  Superior  Goiiits. 
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DIGEST,    AND   JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  AUGUST  7,  1847. 


**  Quod  magiB  ad  nob 
Pertinetf  et  nescire  malum  est,  agitamus. 


HORAT. 


THE  LAW  RELATING  TO  THE 
ELECTION  OF  MEMBERS  OF 
PARLIAMENT. 


Wb  would  fain  hope  that  the  elections 
now  proceeding  throughout  the  kingdom 
maj  not  furnish  many  instances  of  returns 
obtained  by  undue  influence  of  any  kind, 
and  could  liave  wished  that  the  great  con- 
stitutional principle  that  elections  shall  be  ^ 
free,  which  was  recognised  in  the  earliest  any  person^on  bis  behalf,  or  to  any  person 


to  forbear  to  give  his  vote  in  any  election/* 
he  is  guilty  of  bribery.  Doubts  having 
arisen,  whether  payment  made  to  voters, 
under  particular  circumstanceSf  could  be 
deemed  bribery  within  the  meaning  of  the 
words  cited,  the  stat.  5  &  6  Vict,  c  102» 
s.  20,  provides,  that  "  the  payment  or  gift 
of  any  sum  of  money,  or  other  valuable 
consideration  whatsoever,  to  any  voter,  6e- 
fore,  during,  or  after,  any  election,  or  to 


periods  of  our  parliamentary  histor^r,  had  |  related  to  him  by  kindred  dr  affinity,  and 


been  mainuitned  inviolably.  There  is  too 
much  reason  to  suspect,  however,  that  we 
are  no  better  in  this  respect  than  those 
who  have  preceded  us,  and  that  the  illegal 
arts  and  devices  adopted  at  former  general 
elections  have  been  resorted  to  on  the  pre- 
sent occasion,  in  many  places^  with  greater 
or  less  success. 

It  may  not  be  inappropriate,  therefore, 
to  refer  to  the  means  which  the  law  affords 
for  preventing  and  punishing  the  exercise 
of  undue  influence  at  elections,  either  by 
bribery,  or  intimidation,  or  by  illegal  in- 
terfereii<re. 

It  M  said,  in  Rex  v,  Piti,'^  that  ••  bribery 
at  elections  of  members  of  parliament  must 
always  have  been  a  crime  at  common  law." 
In  point  of  fact,  however,  there  is  no  re- 
cord of  any  action  or  prosecution  for  bribery 
at  elections,  until  af^er  the  passing  of  the 
sut.  2  Geo.  2,  c.  24,  which  enacts,  that  "  if 
any  person  by  himself,  or  by  any  person 
employed  by  him,  doth  or  shall,  by  any  giA 
or  reward,  or  by  any  promise,  agreement, 
or  security  for  any  gift  or  reward,  corrupt 
or  procure  any  person  to  give  his  vote,  or 

•  3  Burr.  1338. 
Vol..  xxxiv.  No.  1,013. 


which  shall  be  so  paid  or  given  on  account 
of  such  voter  having  voted,  or  having  re- 
frained from  voting,  or  being  about  to  vote 
or  refrain  from  voting,  at  the  said  election, 
whether  the  same  shall  have  been  paid  or 
given  under  the  name  of  head-money,  or 
any  other  name  whatsoever,  and  w-hether 
such  payments  shall  have  been  made  in 
compliance  with  any  usage  or  practice,  or 
not,  shall  be  deemed  bribery."  By  the  2 
Geo.  2,  c.  24,  s.  7,  not  only  the  person 
who  takes  the  bribe,  but  any  person  who, 
by  any  gifl,  reward,  or  promise,  procures 
any  person  to  give  his  vote,  or  to  forbear 
from  voting,  incurs  a  penalty  of  500/.,  and 
is  disabled  from  voting.^  By  the  49  Geo. 
3,  c.  118,  any  person  giving  or  promising 
any  money  or  reward  to  any  person,  upon 
the  engagement  that  the  person  to  whom, 
or  on  whose  behalf,  the  gift  or  promise  is 
made,  shall  procure  the  return  of  any  per- 
son to  parliament,  shall,  if  not  returned, 
forfeit  1,000/.  for  every  such  gifl  or 
promise ;  and  every  person  so  giving  or 
promising  shall,   if  returneid,  be  disabled 

^  Participants  in  the  crime  are  indemnified 
by  discovering  other  offenders. 
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from  serving  id  that  parliament.  The  re- 
ceiving  person  is  also  subject  to  penalties. 
Irrespective  of  the  statutes  prohibiting 
bribery,  the  House  of  Commons,  from  an 
early  period,  has  taken  cognizance  of  cor- 
rupt practiced  at  elections,  as  an  offence 
against  the  privileges  of  the  House.  In  a 
great  variety  of  cases,  in  which  candidates, 
either  by  themselves  or  their  agenu,  have 
been  guilty  of  bribery,  the  house  has 
passed  resolutions  avoiding  the  elections 
made  in  such  cases,  and,  in  some  cases, 
seating  the  rival  candidate.  The  law  and 
statutes  with  respect  to  the  discovery  and 
proof  of  bribery  will  be  more  conveniently 
referred  to  when  the  practice  on  election 
petitions  is  treated  of. 

'*  Treating,"  in  the  present  state  of  Election 
Law,  is  an  offence  distinct  from  bribery  ?  There 
is  a  standing  order  of  the  House  of  Commons, 
•passed  so  far  back  as  the  yesLc  1677,  known  as 
the  Treating  Resolution :  it  is  in  these  words  :— 

"  That  if  any  person  hereafter  to  be  elected 
into  a  place,  for  to  sit  and  serve  in  the  House 
of  Commons,  for  any  county,  town,  port,  or 
borough,  after  the  t^ste  or  the  issuing  out  of 
ihe  writ  or  writs  of  election,  upon  the  calling 
or  summoning  of  any  parliament  hereafter,  or 
after  any  such  place  becomes  vacant  hereafter 
in  the  time  of  parliament,  shall  b^  himself,  or 
by  any  other  in  his  behalf,  or  at  his  charge,  at 
any  time  before  the  day  of  his  election  give  any 
person,  or  persons,  having  votes  in  any  sucn 
election,  any  meat,  or  drink,  exceeding  tne  true 
value  of  ten  ]^unds  in  the  whole,  in  any  place 
or  places  but  in  his  own  dwellinff-house  or  ha- 
bitation, being  the  usual  nlace  of  his  abode  for 
six  months  last  past,  or  snail  before  such  elec- 
tion be  made  and  declared,  make  any  other 
])re8ent,  gift,  or  reward,  or  promise  or  obliga- 
tion or  engagement  to  do  the  same,  either  to 
any  such  person  or  persons  in  particular,  or  to 
any  such  county,  city,  town,  port,  or  borough, 
in  general ;  or  to  or  for  the  use  and  benefit  of 
them  or  any  of  them,  every  such  entertainment, 
present,  gift,  or  reward,  promise,  obligation,  or 
engagement,  is  by  this  house  declared  to  be 
bribery,  and  such  entertainment,  present,  gift, 
reward,  promise,  obligation,  or  engagement, 
being  duly  proved,  is,  and  shall  be  sufficient 
ground,  cause,  and  matter  to  make  every  such 
election  void  as  to  the  person  so  offending,  and 
to  render  the  person  so  elected  incapable  to  sit 
in  parliament  by  such  election,  and  hereof  the 
committee  of  elections  and  privileges  is  ap- 
pointed to  take  special  notice  and  care,  and  to 
act  and  determine  matters  coming  before  them 
accordingly." 

The  offence  of  "  treating,"  however,  is 

Prohibited  by  various  acts  of  parliament. 
*he  7  W.  3,  c.  4,  disables  any  person  from 
serving  as  a  member  who,  after  the  teste  of 
the  writ  of  summons  to  parliament,  "di- 
rectly  or  indirectly  gives,  presents,  or  al- 


lows to  anv  person  having  voice  or  vote  in 
such  election,  any  money,  meat,  drink,  en- 
tertainment, or  provision,  or  makes  any 
gift,  present,  reward,  or  entertainment" 
And,  this  provision  haying  proved  inade* 
quate,  the  5  fr  6  Vict  c.  102,  s.  2:S,  inca- 
pacitates any  candidate  from  tilting  who 
contributes  to  the  expenses  incurred  for 
any  meat,  drink,  entertainment,  or  pro- 
vision, to  or  for  any  person,  at  any  time, 
either  before,  during,  or  after  such  election, 
for  the  purpose  of  corruptly  influencing 
such  person,  or  any  other  person,  to  give, 
or  to  refrain  from  giving,  his  vote  in  any 
such  election/  And  by  the  7  &  8  Geo.  4, 
c.  37,  s.  8,  candidates  are  prohibited  from 
giving,  directly  or  indirectly,  to  voters  or 
inhabitants,  any  cockade,  riband,  or  othir 
mark  of  distinction,  under  a  penalty  of  10/. 
for  every  offence.  The  illegality  of  can- 
didates furnishing  voters  with  entertaiD- 
ment  of  any  description  after  the  teste  of 
the  writ,  has  been  discussed  in  various 
cases  at  law  ;  and  it  has  been  holden,  that 
an  innkeeper  cannot  recover  against  a  can* 
didate  for  provisions  so  furnished.*  It 
would  appear,  however,  that  to  prevent  tlw 
innkeeper  from  recovering,  on  the  ground 
of  illegality,  the  meat  and  drink  must  be 
suppKed  by  him  with  a  view  to  induce  the 
electors  to  vote  for  a  particular  candidate.*' 

The  interference  of  peers  in  elections 
for  members  of  parliament  has  long  been  a 
subject  on  which  great  jealousy  has  ^^ 
evinced  by  the  House  of  Commooa,  as  ap- 
pears by  successive  resolutions  of  the 
house,  bearing  date  the  10th  Dec,  I64l» 
the  15th  Feb.,  1700,  and  the  27th  April, 
1802,  after  the  union  with  Ireland.  Tbe 
interference  of  ministers  and  officers  of  the 
Crown  is  also  prohibited,  as  well  by  statute 
as  by  resolution  of  tbe  house.  Tbe  officers 
of  the  excise*  and  customs'  are  prohibited 
from  interfering ;  and,  as  regards  elections 
in  the  metropolitan  districts,  justices,  re- 
ceivers, Hiames  police  surveyors,  and  police 
constables  are  interdicted.^ 

The  act  2  &  a  W.  4,  c.  09,  alsoprohibiu 
the  application  of  corporate  property  for 
election  purposes,  and  gives  an  action  to 
any  two  freemen,  against  any  corporate 
officer  or  trustee  offending  a^inst  the  pro- 
visions of  the  act. 

The  presence  of  the  n^ilitary  at  elections 


'  Eibhons  v.  Crickett,  I  Bos.  &  P.  264. 
^  Thomas  v.  Edwards,  I  l^r.  &  Gr.  87*3. 
•  7  &  3  Geo.  4,  c.  53. 
'  12  &  13  Will.  4,  c.  10. 
»  3  Will.  4,  c.  19,  8.  19. 
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is  another  subject  on  which  great  jealousy 
has  constantly  been  manifested.  After 
successive  resolutions  of  the  House  of 
Commons  in  reference  to  this  subject,  the 
Stat.  8  Geo.  2,  c.  30,  provided,  that  the 
Secretary  at  War  should  take  measures, 
one  day  at  least  before  the  election,  to  re- 
move the  military  to  the  distance  of  at 
least  two  miles  from  the  place  of  election, 
until  one  day  at  least  afler  the  polling  con- 
cludes ;  and  in  case  of  his  neglect,  he  is  to 
lose  his  office,  and  is  declared  incapable  of 
holding  any  office  under  the  crown.  But 
the  city  of  Westminster,  the  borough  of 
Southwark,  and  any  place  where  her  Ma- 
jesty or  any  of  the  royal  family  reside  at 
the  time  of  election,  is  excluded  from  these 
provisions,  in  respect  of  such  soldiers  as 
shall  be  attendant  as  guards  on  the  Queen, 
or  any  of  the  royal  family. 

Riots  and  outrages  at  elections,  by  which 
the  election  is  prevented  and  voters  in- 
timidated, totally  avoid  the  election.  Jn 
several  cases,  where  elections  were  proved 
to  have  been  interrupted  and  prevented  by 
riot,  the  House  of  Commons  has  not  only 
declared  elections  made  under  such  cir- 
cumstances void,  but  has  directed  the  At- 
torney-General to  prosecute  the  promoters 
of  such  riots.  If  the  riots  be  of  a  serious 
nature,  the  Riot  Act  may  be  read,  though 
not  unnecessarily ;  and  persons  rioting  may 
be  committed  to  custody  forthwith  by  the 
returning  officer,  without  warrant.*^  By  the 
statute  6  &  6  W.  4,  c.  36,  where  the 
election  proceedings  are  interrupted  at  any 
stage,  the  returning  officer  is  authorsed  to 
adjourn  until  the  tumult  has  ceased,  and 
then  to  resume  the  business  so  interrupted. 

Some  of  the  circumstances  under  which 
votes  may  be  said  to  be  lost,  or  recorded 
contrary  to  the  intention  of  the  voter,  are 
said  to  have  arisen  in  certain  cases  during 
the  present  general  election,  and  may, 
therefore  be  considered  not  undeserving  of 
consideration.  As  a  general  rule,  votes 
given  for  a  candidate  who  is  ineligible, 
after  notice  being  given  of  his  ineligibility, 
are  to  be  looked  upon  as  of  no  avail  .^  The 
notice  may  be  given  at  any  time,  but  the 
effect  will  be  confined  to  voles  subsequently 
given.  A  vote  may  be  thrown  away 
through  an  error  at  the  time  of  polling. 
As  already  stated,  (ante^  p.  307,)  it  is  ex- 
pressly enacted,  that  particular  polling 
places  shall  be  appropriated  for  the  voters 


^  SpiOesbury  v.  Mickelthwaite,  I  Taunt.  146. 

^  Rex  V.  Hawkins,  10  East,  211;  S.  C.  2 

Dow.  124  ',  Claridge  v.  Evelyn,  5  B.  &  A.  81. 


in  each  parish  or  district ;  but,  according 
to  the  decisions  of  committees,  a  voter  who 
has  been  permitted  by  the  sheriff  or  poll 
clerk  to  vote  at  the  wrong  booth,  does  not 
thereby  lose  his  vote.^  It  is  quite  clear 
that  it  is  not  competent  for  a  voter  entitled 
to  vote  for  two  candidates,  first  to  vote  for 
one,  or  as  it  is  termed,  '*  to  plump*'  and 
afterwards  at  the  same  election  to  vote  for 
a  second  candidate.  Where  a  vote  is  im- 
properly taken  by  the  poll  clerk,  without 
any  mistake  of  the  voter,  it  ought  to  be  set 
right  by  the  returning  officer.  When  the 
mistake  is  on  the  part  of  the  voter,  the  cas^ 
is  somewhat  different.  As  an  instance  of 
this  description  is  stated  to  have  occurred 
at  the  late  election  for  Abingdon,  where  a 
vote  was  recorded  for  Sir  F.  Thesiger^ 
which  was  intended  for  his  opponent^ 
General  Caulfield,  we  copy  from  Mr. 
Wordsworth's  book  on  elections  (p.  92) 
two  cases  in  which  there  have  been  con- 
flicting decisions  of  election  committees, 
under  circumstances  somewhat  similar. 

"  In  the  Taunton  case^  John  White  stood  on 
the  poll  as  having  voted  for  Labouchere  and 
Lee,  but  the  original  entry  was  for  Bainbridge 
and  Lee.  It  was  now  proved  (on  an  applica- 
tion to  the  committee  to  have  the  former  entry 
restored)  that  the  voter  came  to  the  poll  and 
said  he  voted  for  Bainbridge  and  Lee,  which 
the  poU-clerk  entered  accordingly.  The  voter 
then  turned  from  the  table,  as  if  goin^  away, 
but  suddenly  turned  round  towards  the  table 
again,  and  said,  '  I  be^  pardon,  I  meant  La- 
bouchere and  Lee.'  The  poll-clerk  said  to 
him  that  he  had  recorded  the  vote  for  '  Bain- 
bridge and  Lee,'  but  they  both  went  to  the  re- 
tummg  officer,  who  ordered  the  entry  to  be. 
altered  into  '  Labouchere  and  Lee.'  The  com-- 
mittee  directed  the  vote  to  be  entered  for  Bain- 
bridge." 

"  In  the  Reading  case "  there  were  two  in- 
stances in  which  the  committee  came  to  a  de- 
termination opposed  to  that  mentioned  in  the 
preceding  case.  The  first  was  that  of  Thomas 
Ulift,  who,  upon  coming  to  the  poll,  was  asked 
for  whom  he  voted;  he  said,  'Russell. and 
Palmer,'  and  upon  this  the  agent  of  Mr.  Palmer 
gave  him  a  card  of  thanks.  Upon  receiving  the 
card  he  turned  round  as  he  was  in  the  actof  going 
away,  and  said  that '  he  did  not  mean  to  vote  for 
Mr.  Russell,  he  meant  to  vote  for  Mr.  Serjeant 
Talfourd.'  This  he  said  before  he  left  the  front 
of  the  pollinff  place,  and  before  he  had  com- 
municated wiUi  any  person,  but  after  he  had 
moved  a  slight  distance  from  the  spot  where 


k  Middlesex  case,  2  Peck.  57 ;  Okmoester- 
shire. ease,  id.  259. 

1  Falc,  &  FiU.  Elec.  R.  299.  There  was  a 
similar  decision  in  the  Monmouth  case.  In  ra 
Llewellp.    Knapp  &  Om.  413. 

•»  Falc.  &  Fitz.  656. 
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he  Btood  when  he  voted.  The  matter  was  re- 
ferred to  the  mayor,  and  the  poU  waa  altered. 
The  other  instance  was  that  of  Henry  Corderoy , 
wbo  came  to  the  polling  place  and  voted  for 
•Russell  and  Talfourd.'  Having  dwae  this,  a 
Mr.  Evans  who  polled  at  the  same  time  took 
him  back  about  three  feet  from  the  poIKng 
place,  and  made  some  remark  to  him,  when 
the  voter  came  back  to  the  polling  place  and 
•aid  '  that  he  had  made  a  mistake  in  polling 
for  Russell  and  Talfourd,  and  that  he  meant  to 
have  voted  for  Palmer  and  Talfourd.'  It  was 
stated^ that  the  poU  could  not  be  altered;  but 
upon  Mr.  Weeden,  an  agent  of  Mr.  Palmer, 
saying  it  was  allowable  to  alter  the  poll  if  the 
party  had  not  left  the  booth,  the  poUing-derk, 
m  the  absence  of  the  mayor,  altered  the  poll. 
The  polUckrk  in  his  evidence  represented  the 
TOte  given  for  Russell  to  have  been  recalled 
almost  instantaneously,  but  admitted  it  to  have 
been  entered  on  the  poll.  In  both  these  in- 
stances the  committee  refused  to  alter  the  poll, 
thus  giving  effect  to  the  alterations  that  had 
been  made  by  the  poll-clerks. 

As  usual  at  a  general  election  where  the 
contests  have  been  numerous  and  severe, 
an  appeal  to  the  house  is  threatened  in 
several  instances.  We  shall,  therefore, 
endeavour  to  furnish  our  readers  with  a 
short  summary  of  the  law  and  practice  in 
regard  to  election  petitions  at  the  earliest 
opportunity. 


EXEMPTION    OF     MEMBERS     OF 
PARLIAMENT  FROM  ARREST, 


The  privilege  of  members  and  ex-mem- 
bers of  parliament  from  arrest  in  civil 
actions  is  a  subject  on  which  some  mis- 
understanding exists,  and  which  is  a  good 
deal  canvassed,  in  more  than  one  part  of 
the  united  kingdom.  The  exemption  is 
clearly  and  expressly  recognised  by  seve- 
ral statutes,  but  the  extent  of  the  privi 
lege  is  not  very  clearly  defined  in  any 
case* 

Before  the  12  &  13  Will.  3,  c.  3,  mem 
hers  of  parliament  held  themselves  to  be 
privileged  not  merely  from  arrest,  but 
from  being  sued.  By  that  statute,  par- 
ties were  enubled  to  sue  peers  and  mem- 
bers of  parliament  while  the  parliament 
was  not  actually  sitting ;  but  a  reserva- 
tion was  made  of  their  right  to  immunity 
from  personal  arrest.  The  stat.  10  Geo. 
<'  ^  |?£^M«  allows  suits  against  members 
/_!lu«.  "he  house  is  sitting,  aa  well  as 
Ijie  recess  of  parliament,  but  ex- 
'>vide6,  that  nothing  therein  con- 
'  '1  extend  to  subject  the  person 
nber  "  of  the  House  of  Com- 


mons of  Great  Britain  for  the  time  being, 
to  be  arrested  or  imprisoned  upon  any 
Mich  suit  or  proceedings."  There  is  t 
similar  reservation  in  the  Unifomuty  rf 
Process  Apt,  (2  Will.  4,  c.  39.) 

BlaekUone  states    somewhat  vaguely, 
that  a  commoner  is  privileged  "  for  forty 
days  after    every  prorogation,  and  for^ 
days  before  the  next  appointed  meetii^; 
which  is  now  in  effect  as  long  as  tlie  par. 
liement  subsists,   it  seldom    betng   F^ 
rogued  for  more  than  fourscore  dajs  at  a 
time.""     Tidd  cites    thia   passage  from 
Blackstone,  and  introduces  it  thus;— "By 
the  law  and  custom  of  parliament,  mem. 
bers  of  the  House  of  Commons  are  pri- 
vileged from  arrest,  not  only  during  ibe 
actual  sitting  of  parliament,  but  for  a  coo^ 
venient  time,  sufficient  to  enable  them  to 
come  from  and  return  to  any  part  of  the 
kingdom  before   the  first    meeting,  and 
after  the  final  dissolution."     We  are  not 
aware  that  it  has  ever  been  expressly  de- 
termined how  long  the  privilege  endures 
afier  a  dissolutiofh  but  the  existenw  of 
the  privilege  was  distinctly  recogniaca  m 
Holiday  V.  Pitto    In  that  case  it  appears 
the  parliament  was  prorogued  on  the  I6th 
day  of  the  month,  and  dissolved  on  tl»e 
17th.     The  defendant,  Colonel  Pitt,  wa 
arrested  on  the  20ih.  and  applied  lo  the 
Kings  Bench  for  his  discharge,  on  the 
ground  that  members  had  a  privilege  n- 
deuttdo  after  the  dissolution,  and  that  the 
arrest  was  within  suqh  time  of  prifii^e. 
In  argument,  it  was  suggested  that  the 
privilege  subsisted  for  forty  days  after  the 
parliament ;  but  it  was  admitted,  that  the 
House  of  Commons  had  always  avwded 
answering  the  question,  and  had  left  U  at 
large  to  a  convenient  time  of  which  them- 
selves were  the  judges.      Therefore,  m 
the  case  of  Mr.  MurHn  in  1586,  who  was 
arrested  twenty  days  before  the  njeeli^g 
of   parliament,   the  house  resolved  thg 
would  not   limit   the   time,,  but  that  the 
twenty  days  were  within  a  convenient  time, 
and  that  therefore  Mr.  Martin  should  be 
discharged.       Colonel    Pitt's    case  ^ 
argued  at  great  length,  before   all  the 
judges  at  Serjeusts'  Inn,  and  they  oeter- 
mined  that  he  was  entitled  to  privilege  >«- 
deundo  for  a  convenient  time,  and  that  with- 
in that  time  he  was  arrested.     He  wtf 
therefore  discharged  out  of  custody. 
The  only  authority  cited  for  the  sag- 


«  1  BUm:.  Com.  p.  165.  ^   . 

•  2  Stra.  985;  Cas.  Tim.  Hard.  aa,37; « 
Comyn's  R.  444. 
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gesdoot  that  the  privilege  continues  for 
forty  days  after  a  dissolution,  is  a  case  of 
The  Earl  of  Athol  v.  The  Earl  of  Derby, 
touching  the  privilege  of  peers,  and  how 
long  it  lasts.P  It  appears,  that  by  two 
orders  of  the  House  of  Lords,  dated  re- 
spectively the  28th  May,  1624,  and  the 
d7th  Jan.,  1628,  tliey  declare  their  privi- 
l^ge  commences  from  the  teste  of  their 
writ  of  summons  to  parliament;  and  that 
upon  every  session  and  prorogation,  their 
privilege  is  for  twenty  days  before,  and 
twenty  days  after  ea.h  session,  which  the 
order  says  is  time  enough  for  them  to 
come  from  all  parts  of  the  realm,  and  to  re- 
turn. The  reporter  adds  : — **  But  it  is  j 
said  the  Commons  never  assented  to  this, 
but  chiim  forty  days  after  and  before  each  ' 
sessions.'*  So  in  the  Cot.  Records,  704,  | 
it  is  said,  that  <<  the  Commons  claim  privi- 
le^  forty  days  before  and  forty  days  after 
every  session;  but  the  Commons  never 
IwTe  ascertained  the  time'  of  their  privi* 
lege/' 

The  case  in  Levinz  was  determined  so 
far  back  as  Michaelmas  Term,  24  Car.  2  ; 
and  it  will  be  observed  chat  Colonel  Pitt's 
case  was  heard  in  Michaelmas  Term,  7 
Geo.  2,  long  before  the  passing  of  the  stat. 
10  Geo.  8,  c.  50,  above  cited,  which  re- 
stricts the  exemption  from  arrest  to  mem- 
bers oF  the  House  of  Commons  **  for  the 
time  being."  It  may  be  deserving  of  con- 
sideration, therefore,  whether  a  member  of 
the  late  parliament  has  any  privilege  from 
arrest  since  the  dissolution  ?  The  privi- 
lege of  newly  elected  members,  for  forty 
days  before  the  day  appointed  for  the 
sitting  of  parliament,  stands  upon  a  some- 
what different  footing ;  but,  as  already  ob- 
served, the  authority  for  this  proposition  is 
by  no  means  satisfactory. 

As  roost  of  our  readers  are  aware,  the 
new  parliament  is  summoned  for  Tuesday, 
the  21st  of  September  next,  which  is  forty 
days  from  Thursday  the  12th  August. 


COMMON  LAW  PRACTICE. 


attorneys'  liability  fob  bailiffs' 

FBBS. 

Thb  question,  whether  the  attorney  or 
the  client  is  liable  to  the  bailiff  for  the  fees 
Qsnally  allowed  on  taxation  for  the  execu- 
tion of  process,    was  determined  by  the 


>>  Repoted  2  Levinz,  72. 


Court  of  Common  Pleas,  in  a  case  very  re- 
cently reported.^ 

Tlie  plaintiff,  (Walbank,)  an  oflficer  of 
the  Sheriffs  of  London,  claimed  from  the 
defendant,  who  is  an  attorney,  three 
guineas,  the  amount  of  certain  fees  al* 
leged  to  be  due  to  him  for  the  execution  of 
three  warrants  from  the  Sheriffs  of  London, 
which  were  directed  to  the  plaintiff  at  the 
defendant's  instance.  The  question  was, 
whether  the  defendant  was  personally  re- 
sponsible for  those  fees  ? 

For  the  defendant,  it  was  submitted,  that 
the  action  should  have  been  brought  against 
the  client,  and  not  against  tlie  attorney, 
who  was  merely  the  agent  of  the  principal 
directed  by  the  principal  himself.  The 
decision  of  the  Court  of  Exchequer,  in 
Rohine  v.  BridgeJ^  was  relied  upon  in  sup- 
port of  this  view.  In  that  case  it  was  said» 
by  Abinger,  C.  B.,  that  '*  the  attorney  does 
not  make  himself  liable  for  anything,  unless 
it  is  for  those  charges  which  he  is  himself 
bound  to  pay,  and  for  which  he  makes  a 
charge ;"  and  it  was  expressly  holden  in 
that  case,  that  the  attorney  was  not  re- 
sponsible to  a  witness  for  expenses,  for  it 
was  said,  that  the  witness  had  no  dealing 
with  the  attorney,  but  gave  his  evidence 
for  the  party  to  whom  and  by  whom  the 
obligation  was  incurred. 

The  court  thought  the  case  of  a  bailiff 
resembled  much  more  that  of  an  officer  of 
the  court  than  that  of  a  witness.  But 
authorities  were  not  wanting  to  show  that 
the  attorney  was  liable.  In  Townehend  v. 
Carpenter f*  a  sheriiTs  officer,  employed  by 
an  attorney  to  make  arrests  on  mesne  pro- 
cess, was  allowed  to  recover  against  the 
attorney  ;  and  in  Forster  v.  Blakeloch^ 
Abbott,  C.  J ,  expressly  laid  it  down,  that 
the  officer  was  entitled  to  claim  the  sum 
usually  allowed  from  the  attorney  by  whom 
he  is  employed,  and  was  not  bound  to  look 
to  the  party  of  whom  he  knew  nothing. 
Upon  these  grounds,  a  verdict  taken  for 
the  plaintiff  was  sustained. 

NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

CHANCBRY  AFFIDAVIT  OFFICB. 

lO&ll  VicT.  c.  97.' 
An  Act  for  the  Discontinuance  of  the  Attend- 
ance  of  the  Masters  in  Ordinary  of  the  High 

<i  Walbank  v.  QMrterman,  3  Com.  B.  94. 
'  3  Mees.  &  W.  114.  •  Ry.  &  M.  314. 
'  5  B.  &  Cres.  328. 

«  This  act  is  to  take  effect  from  the  10th 
August,  1847. 

Q  3 


U0 


New  Statutes  efMmff  AUeraiUme  m  tkelme. 


mtch  taxation  rektinf^  to  tbe  matten  of  sndi 
taxation :  Provided  always,  tihat  nothing  hexm 
contained  shall  be  constraed  to  authorise  eaxk 
taxing  officer  to  determine  the  amoont  <tf  feet 
which  may  hare  been  pevable  to  tbe  House  of 
Commons  in  respect  of  the  proceedings  npon 
any  private  bill. 

7.  Tawing  officer  to  take  each  fees  as  mof  ht 
allowed  by  the  House  qf  Commums.  AppBeeiiim 
of  fees,— That  it  shall  be  lawful  fior  the  nid 
taxing  officer  to  demand  and  recdve  for  my 
such  taxation  such  fees  as  the  House  of  Gon- 
mons  may  from  time  to  time  by  any  standing 
order  authorise  and  direct,  and  to  char^  the 
said  fees,  and  also  to  award  costs  of  such  tajo- 
tion  against  either  party  to  such  taxation,  or  in 
such  proportion  against  each  narty  as  li^  may 
think  fit,  and  he  shall  pay  and  ap^dy  the  fees 
_  so  received  by  him  in  such  manner  as  sbaQ  be 

party  chargeable  therewith,  although  one  month  !  directed  by  any  such  standing  order  as  afore* 

nas  not  expired  from  the  delivery  of  a  bill  as  said.' 

aforesaid,  on  proof  to  the  satisfaction  of  the 


tor,  administrator,  or  assignee  of  such  parlia- 
mentary agent,  attorney,  or  solicitor,  in  proving 
a  compliance  with  this  act  to  prove  the  contents 
of  the  bill  delivered,  sent,  or  left  bv  him,  but  it 
shall  be  sufficient  to  prove  that  a  oill  of  costs, 
charges,  and  expenses  subscribed  in  manner 
aforesaid,  or  inclosed  in  or  accompanied  by 
such  letter  as  aforesaid,  was  delivered,  sent,  or 
left  in  manner  aforesaid ;  but  nevertheless  it 
shall  be  competent  for  the  other  party  to  show 
t^at  the  bill  so  delivered,  sent,  or  left  was  not 
such  a  bill  as  constituted  a  bond  fide  compliance 
with  this  act :  Provided  also,  that  it  shall  be 
lawful  for  any  judge  of  the  superior  courts  of 
law  or  equity  in  England  or  Ireland,  *or  of  the 
Court  of  Session  in  Scotland,  to  authorise  a 
parliamentary  agent,  attorney,  or  solicitor,  to 
commence  an  action  or  suit  for  the  recovery  of 
his  costs,  charges,  and  ex])enses  against  the 


8.  On  application  of  party  chargeable  or  os 
application  of  parliamentary  agent,  attorney,  or 
soHeitor,  ike  taxing  officer  to  taw  the  bill.  No 
application  to  be  entertained  by  tawiftg  affictr 
after  verdict  obtained.— ThaX  if  any  person  upoa 
whom  any  demand  shall  be  made  by  any  psr- 
liamentary  agent,  attorney,  or  solicitor,  or  exe* 
cutor,  administrator,  or  assignee  of  such  pailii- 
mentary  agent,  attorney,  or  solicitor,  or  other 
person,  for  any  costs,  charges,  or  expenses  io 
respect  of  any  proceedings  in  the  Honee  of 
Commons  in  any  future  sesnon  of  pariiameiit 
relating  to  any  petition  for  a  private  bill,  or 
private  bUI,  or  m  respect  of  c<mr|dying  with  the 
standing  orders  of  the  said  house  rekiti?e  thm> 
to,  or  in  preparing,  bringing  in,  or  airyiag 
the  same  through,  or  in  oppomng  the  same  in 
the  House  of  Commons,  or  of  any  parhamentary 

of  parliament,  prUamentary  agent,  attorney,  or  solicitor,  or  the  eaeeotor, 

3,  solicitors,  ana  others  may  adminii 


said  judge  that  there  is  probable  cause  for  be- 
lieving that  such  part^  is  about  to  quit  that 
part  of  the  United  Kingdom  in  which  such 
judge  hath  jurisdiction. 

3.  Taxing   officer   to   he  appointed  by  the 

a  taker. — ^lliat  the  Speaker  of  the  House  of 
mmons  shall  appoint  a  fit  person  to  be  the 
taxing  officer  of  the  House  of  Commons,  and 
•very  person  so  appointed  shall  hold  his  office 
during  the  pleasure  of  the  Speaker,  and  shall 
execute  the  duties  of  his  office  conformably  to 
inch  directions  as  he  may  frcnn  time  to  time  re- 
ceive from  the  Speaker. 

4.  The  Speaker  to  proKtre  list  of  charges 
thenceforth  to  be  aUowecL—TheX  the  Speaker 
may  from  time  to  time  prepare  a  list  of  such 
charges  as  it  shall  appear  to  him  that,  after  the 
present  session 

agents,  attorneys,  sobcitors,  and  others  may 
juitly  make  with  reference  to  the  sevend 
matters  comprised  in  such  list ;  and  the  several 
charges  therein  specified  shall  be  the  utmost 
charges  thenceforth  to  be  aUowed  upon  the 
taxation  of  any  such  bill  of  costs,  charges,  and 
expenses  in  respect  of  the  several  matters 
therein  specified:  Provided  always,  that  the 
9aid  taxing  officer  may  allow  all  fair  and 
waaonable  coats,  charges,  and  expenses  in  r^ 
spectof  any  matter  not  included  in  such  list. 

6,  Taxing  officer  empotoered  to  examine  parties  ^ 
and  witnesses  on  oath. — ^Thatfor  the  purpose  of '  proceed  to  tax^and  settle  the  same ;  and  upon 
any  such  taxation  the  said  taxing  officer  may  j  every  such  taxation,  if  either  the  pariiamentary 
•xamine  upon  oath  any  party  to  such  taxation,  agent,  attorney,  or  solicitor,  or  the  executor, 
and  any  witness  who  may  be  examined  in  rda-  <  administrator,  or  assignee  of  such  parliamentuy 
tSon  thereto,  and  may  receive  affidavits,  sworn  I  agent,  attorney,  or  solicitor,  or  other  person, 
before  him  or  before  anv  roaster  or  master  ex«  |  bjr  whom  such  demand  shall  be  made  as  albre- 
traordinary  of  the  Hign  Court  of  Chancery, '  said,  or  the  party  charged  with  such  hfll  of 
lelatife  to  such  costs,  charges,  or  expenses ;' costs,  charges,  and  expenses,  hsving  due  aolie^ 
and  any  person  who  on  such  examination  on  j  shall  refuse  or  neglect  to  attend  anch  taxatkn, 
oath,  or  m  any  such  affidavit,  shall  wilfuUv  or  the  said  taxiofc  officer  may  proceed  to  tasr  sod 
eorruptly  give  false  evidence,  shall  be  liable  to  settle  such  bill  and  demand  easparte^  and  if 


oinistrator,  or  assignee  of  such  parliidMiitary 
agent,  attorney,  or  solicitor,  or  other  person, 
who  shall  be  aggrieved  by  the  nonpayment  of 
any  costs,  charges,  and  expenses  incurred  or 
charged  by  him  in  respect  of  any  such  proceed- 
ing as  aforesaid,  shall  make  application  to  the 
said  taxing  officer  at  his  office  for  the  taxation 
of  such  costs,  charges,  and  expenses,  the  said 
taxing  officer,  on  receiving  a  true  copy  of  tbe 
bin  of  such  costs,  charges,  and  expenses  wfaidi 
shall  have  been  duly  delivered  as  aforesaid  to 
the  party  charged  therewith,  shall  in  due  eom9 


the  penadties  of  wilful  and  corrupt  perjury. 

6.  Taxing  officer  en^owered  to  caU  for  books 
ami  jM^ert.— That  the  s«d  taxing  officer  shall 
be  empowered  to  call  for  the  production  of  any 
books  or  writings  in  the  hands  of  any  party  to 


pending  such  taxation  any  action  or  proceeding 
shall  be  commenced  for  the  recovery  of  such 

*  See  n.  203,  ante^  where  ^e  proposed  feel 
are  stated,  since  ordered  by  the  honss.— &. 
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bin  of  coetsi  eb«rtte83  and  expehaesy  the  court 
or  judge  before  vbom  the  same  shall  be  hcought 
shidl  stay  all  proceedioga  thereon  until  the 
amount  of  such  bill  shall  have  been  duly  cer- 
tified by  the  speaker  as  herein-after  provided : 
Provided  always,  that  no  sueh  application  shall 
be  entertamed  by  tbe  said  taxing  officer  if  made 
by  the  p«rty  charged  inth  such  bill  after  a  ver- 
dict shall  have  been  obtained  or  a  writ  of  in- 
^iry  executed  in  any  action  for  the  recovery 
of  tbe  demand  of  any  such  parliamentary  agent, 
attorney,  or  solicitor  or  the  executor,  adminis- 
trator, or  assignee  of  such  parliamentary  agent, 
attorney,  or  solicitor,  or  otner  person,  or  after 
the  expiration  of  aix  montbs  after  such  bill  shall 
have  been  delivered,  sent,  or  left  as  aforesaid  : 
Provided  also,  that  if  any  such  application  shall 
be  made  after  the  expiration  of  six  montbs  as 
afoieaaid,  it  shall  be  lawful  for  the  Speaker,  if 
he  shall  so  think  fit,  on  receiving  a  report  of 
special  circumstances  from  the  said  taxing 
oflker,  to  direct  sucb  bill  to  be  taxed. 

9.  Taxinif  officer  to  report  to  the  Speaker,  If 
eiiker  party  complain  of  report,  they  map  deposU 
a  memorial,  and  the  Speaker  may  require  a  fur- 
ihtr  report  ffno  memorial  depoeiUd^  Speaker 
may  issue  eertifioate  of  the  amount  found  due. 
Certyieate  to  have  the  effect  of  a  warrant  io  con- 
fessjndffmeni, — That  the  said  taxing  officer  shall, 
if  reqiared  by  either  party,  report  his  taxation 
le  the  Speaker,  and  m  such  report  shall  state 
the  smoanM  fairly  chargeable  in  respect  of  such 
coats,  charges^  and  expenses,  together  with 
the  amount  of  coats  and  fees  payable  in 
respect  of  sucb  taxation  as  aforesaid;  and 
witmn  21  clear  days  after  any  sucb  report 
athaik  have  been  made  either  party  may  deposit 
IB  the  offiee  of  the  said  taxing  officer  a  memo- 
lidl,  addnesaed  to  the  Speaker,  complaining  of 
each  lenoft  or  any  part  thereof,  and  the  Speaker 
wmr,  if  he  shall  so  think  fit,  refer  the  same,  to- 
geuwr  with  such  report,  to  the  said  taxing 
officer,  and  may  reqwre  a  further  report  in  re- 
latum  tlwnto,  and  on  receiving  such  further 
vqwrt  may  direct  the  said  taxing  offieer,  if  ne- 
esaaary,  to  amend  his  report  j  imd  if  no  such 
■aonorial  be  deposited. as  aforesaid,  or  so  soon 
as  the  matters  complained  of  in  aey  sueh  me- 
moiial  shril  have  been  finally  disposed  of,  the 
Speaker  shall,  upon  application  made  to  him, 
deliver  to  the  purty  concerned  therein>  and  re- 
qoiriiig  the  same,  a  certificate  of  the  amount  so 
aacertnned,  which  certificate  shall  be  binding 
end  cottclmiTe  on  the  parties  ae  to  the  matters 
eompriaed  m  such  taxation,  and  as  to  the 
aflKMint  of  such  costs,  charges,  and  expenses, 
■ad  of  the  costs  and  fees  payable  in  respect  of 
a«ch  taxation,  in  all  proceediags  at  law  or  in 
eqmlf  or  okherwiae ;  and  in  any  aetioo  or  other 
pgoeeeding  brought  for  the  recovery  of  the 
amouiit  ao  oert^ed  such  certificate  shall  have 
itm  effiset  of  a  warrant  of  attorney  to  confess 
and  the  court  in  which  such  action 
i  be  oommenccd,  or  any  judge  thereof,  shaU, 
en  predaetien  of  such  certificate  orderjudg- 
ment  to  be  entered  up  for  the  sum  spedned  in 
each  certtfieate  in  like  manner  aa  if  the  defend- 
ant is  .any  jBuch  actioB  had  signed  a  wamnt  to 


confess  judgment  in  such  action  to  that  amoimt: 
Provided  always,  that  if  such  defendant  shall 
have,  pleaded  that  be  is  not  liable  to  the  pay- 
ment of  such  costs,  charges,  and  expenses,  such 
certificate  .shall  be  conclusive  only  as  to  the 
amount  thereof  which  shall  be  payable  by  such 
defendant  in  case  the  plaintiff  shall  in  such  ac« 
tion  recover  the  same. 

10.  Construction  of  certain  noords  in  this  act, 
— ^That  in  the  construction  of  this  act  the  word 
"  month "  shall  be  taken  to  mean  a  calendar 
month ;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to 
several  persons,  matters  or  things,  as  well  as 
one  person,  matter,,  or  thing,  and  every  word 
importing  tbe  plural  number  shall  extend  and 
be  applied,  to  one  person,  matter,  or  thing,  as 
well  as  several  persons,  matters,  or  things ;  and 
every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male;  and  the  word  *'  person  "  shall 
extend  to  any  body  politic,  corporate,  or  col- 
legiate, municipal,  civil,  or  ecclesiastical,  aggre- 
gate or  sole,  as  well  as  an  individual ;  and  the 
word  "  oath  "  shall  include  affirmation  in  the 
case  of  Quakers,  and  any  declaration  kMrfully 
substituted  for  an  oath  in  the  case  of  any  other 
person  allowed  by  law  to  make  a  decburation 
instead  of  taking  an  oath ;  unless  in  any  of  the 
cases  aforesaid  it  be  otherwise  speciaUy  pro- 
vided, or  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction. 

1 1 .  Farm  ^citing  the  act.— Thai  in  citing  this 
act  in  other  acts  of  pai'liament,  and  in  legal  and 
other  instruments,  it  shall  be  sufficient  to  use 
the  expression  "The  House  of  Commons  Costs 
Taxation  Act,  1847." 

LAWYERS  IN  THE  NEW  PARLIAMENT. 

Thk  elections  in  the  cities  and  boroughs 
being  terminated,  we  presume  that  the  fate  of 
all  or  nearly  all  the  professional  candidates  has 
been  decided.  It  has  rarely  been  the  good  for- 
tune for  a  lawyer,  or  at  all  events  a  practising 
one,  to  represent  a  County.  The  memorable 
instance  of  Mr.  Brougham's  return  for  the 
great  county  of  York  was  a  splendid  exception. 
Without  waiting,  therefore,  for  the  county  elec- 
tions, we  shall  proceed  to  reckon  the  number  of 
our  learned  friends,  and  there  are  none  in 
whose  success  we  do  not  cordially  rejoice.  We 
have  only  to  wish  that  they  may  fulfil  their 
duty,  both  to  their  constituents  and  their  pro- 
fession I 

Of  the  members  of  the  bar,  the  following  is 
a  list  of  those  who  served  in  tbe  late  and  Imve 
been  reelected  for  the  new  parliament : 

Aglionby,  H.  A.,  Cockermouth» 

Bemal,  R.,  Rochester. 

BnUer^C^  Q.  C,  (MytAdkwtaie,)  hkkemrd. 

Cabbell,  B.  B.,  Sottmt, 

CardweU,  E.,  lAverpooL 
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ChiiBtie,  W.  D.,  Weytnouth. 

Crippa,  William,  Cirencester. 

Dundas,  Sir  D.,  S,  G.,  Sutherlandskire. 

Ewart,  Wm.,  Dumfries. 

Godson,  R.,  Q.  C,  Kidderminster. 

Greene,  T.,  Lancaster, 

Grey,  Right  Hon.  Sir  G.,  {Home  Secretary,) 
North  Northumberland. 

Hayter,  W.  G.,  Q.  C,  iVeUs. 
f    Hogg,  Sir  J.  W.,  Bart.,  HonUon. 

Inglis,  Sir  R.  H.,  Oaford  University. 

Jervis,  Sir  J.,  Knt.,  A.  G.,  Chester. 

Law,  Hon.  C  E.,  Q.  C,  Cambridge   Unu 

Lefovre,  Right  Hon.  G.  S.,  Hampshire. 
NichoU,  Dr.,  Cardiff, 
Romilly,  John,  Q.  C,  Devonport. 
Stuart,  J.,  Q.  C,  Newark. 
Talfourd,  T.  N.,  Q.  S..  Reading.^ 
Tancrcd,  H.  W.,  Q.  C,  BanAtiry. 
Thcsigcr,  Sir  F.,  Knt.,  Q.  C,  Abingdon. 
Walpole,  S.  H.,  Q.  C,  MtrfA«r»*. 

Practising  Barristers  not  before  in  parlia- 
ment, now  returned : 

Baines,  M.  T.,  Q.  C,  Northern  Circuit,  Hull. 

Brockman,  E.  D.,  Recorder  of  Folkstone, 
Hythe. 

Cockbum,  A.  E.,  Q.  C,  Western  Circuit, 
Southampton. 

Evans,  John,  Q.  C,  Haverfordwest 

Headlam,  T.  E.,  Equity  Bar,  Newcastle. 

Hadyard,  R.  C,  Q.  C.,  Northern  Circmt, 
Whitehaven. 

Jervis,  J.  J.,  Eouity  Bar,  Horsham. 

Martin,  Samuel,  Q.  C,  Northern  Circuit, 
Ponttfract. 

Palmer,  R.,  Equity  Bar,  Plymouth. 

Turner,  Geo.,  Q.  C,  Equity  Bar. 

Whateley,  W.,  Q.  C,  South  Shields. 
.  Wilcock,  J.  W.,  Equity  Bar. 

Practising  Solicitors,  or  who  have  formerly 
practised,  and  have  been  re-elected : 

Benbow,  J.,  Dudley. 

Blewitt,  R.  J.,  Monmouth. 

Grimsditch,  lliomas,  MaccU^ld. 

N»Bld,  J.,  Chippenham. 

Practising  Solicitors  not  before  in  parliament, 
now  returned : 

Bremridge,  R.,  Barnstaple. 

Cobbold,  John  Chevalier,  Ipswich. 

Hodgson,  T.  H.,  Carlisle. 

Pearson,  Charles,  Lambeth. 

Barristers  not  before  in  parliament  who  have 
i^peared  as  candidates,  but  withdrew  from 
the  contest,  or  have  been  unsuccessful : 

Bcthell,  Richard,  Q.  C,  Equity  Bar. 

Butt,  G.  M.,  Q.  C,  Western  Circuit. 

Chambers,  T.,  Home  Circuit. 

Cobbett,  J.  P.,  Oldham,  Northern  Circuit. 

Crowder,  R.  B.,  Q.  C,  Western  Circuit. 


Gaselee,  Serjeant,  Home  CtfcoU. 
Gk)ver,  Sen?ant,  Oxford  Circmt. 
Humfry,  L.  C,  Q.  C,  Midland  Circuit. 
Payne,  William,  Home  Orcuit,  Lfmdm. 
Parry,  J.  H.,  Home  Circuit. 
PhiUimore,  J.  G.,  Oxford  Circuit. 
Pendergast,  M.,  Norfolk  Ckcuit. 
Rolt,  J.,  a  C,  Equity  Bar,  Stas^ord. 
Shee,  Serjeant,  Home  Circmt,  Marifl^me. 
Symons,  J.  C,  Oxford  Circuit. 
Warren,  Samuel,  Fin^mry. 
Barristers  in  the  last  or  former  padimert, 
now  unsuccessful : 

Bodkin,  W.  H.,  Home  Circuit,  Boekster. 

Escott,  B,  Winchester. 

Frcshficld,  J.  W.,  Jjondon. 

Kelly,  Sir  F.,  Cambridge. 

Roebuck,  J.  A.,  Northern  Circmt,  Bath. 

Solicitors  withdrawn  or  nnsuccessful: 
Harvey,  D.  W.,  Marylebone. 
Wilks,  J.,  St.  Albans. 
Wire,  D.  W.,  Boston. 


DEFECTS   IN  MODERN  ACTS  OF 
PARLIAMENT, 


The  Times  of  the  22nd  July  has  some 
very  able  and  just  remarks  on  tlie  mu- 
chiefs  of  modern  act-of-parliaroent-msking, 
which  it  says, are  becoming  so  posWrely  m- 
tolerable,  that  something  effectual  most  be 
done  to  remedy  them  : — 

"We  have  had,'*  says  the  ediier,  "J^ 
tinkering  endeavours  to  remedy  them,  out*  w 
far  as  we  can  observe  their  effects,  the  r»ut 
has  been  to  make  confusion  worse  oMifoiHww; 

"  The  introduction  of  *  intefpretatMmdamw 
has  tended  somewhat  to  the  shortening  of  me 
language  of  acts  of  parliament;  bat  onutt 
other  hand,  it  has  led  to  grave  diflfcultieB  m 
giving  a  consistent  construction  to  wnoos 
sections  of  the  same  act,  to  increased  ,liti|fw« 
as  a  consequence,  and  to  a  greater  laiity  in  the 
language  ot  acts. 

"  The  '  consolidation  acta  *  have  done  w 
more  towards  securing  one  sort  of  brefity— tlat 
which  concerns  eopying-derks  and  printen; 
but,  not  improbably,  at  least  as  much  mat 
towards  augmenting  those  difficulties  oA 
adding  to  litigation.  The  defunct  Heilth  « 
Towns  Bill  seems  to  have  opened  the  eywa 
our  representatives  to  the  rapid  approach  ijw 
we  are  making  to  inextricable  confusion,  vwB 
a  question  as  to  the  effect  of  one  of  its  dwwtf 
led  to  the  explanation  that  it  would  embodj  m 
that  bill  nearly  800  sections  of  sevenlolber 
acts.  The  house  came  to  a  stand-still  at  once; 
for,  in  all  likelihood,  there  were  not  a  score « 
its  members  awafe  that  they  were  merely «»» 
to  do  for  towns  in  general  that  whiA  they  wfl 


been  unconsciously  doing,  penhaps  on  the  saas 
The  Queen's  Ancient  Serjeant  is  placed  in  day,  f6r  towns  in  particidar.  . 

this  List,  havinff  formerly  been  in  parliament,       ''  Take  a  bill  of  the  present  aesskm  w  tw 
though  not  in  £e  last.  Umprovement  of  any  given  town.    Umi 
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ofiteown  ckiues  maybe  safely  eetnnated  at 
not  less  than  60.  In  order  to  make  it  a  com- 
plete measiure,  the  followmg  acts  of  Uie  present 
session  would  be  incorporated  with  it:— The 
Towns'  Improvement,  the  Commissionersi  the 
Water  Works^  the  Markets  and  Fairs,  and  the 
Gas  Works  Clauses  Acts,  to  which  the  Royal 
assent  has  idready  been  ^ven ;  the  Police  and 
the  Cemeteries  Qauses  Bills,  portions  of  the 
Bailways  Claases  Consolidation  Act,  1845; 
and,  virtnally,  the  whole  of  the  Lands  Qanses 
Consolidation  Act,  1845;  and  various  pro- 
visions of  about  half-a-dozen  other  recent  acts. 
A  complete  act  of  the  present  session  for  the 
improvement  of  a  town  may  fairly  be  taken  to 
consist  of  (in  round  numbers)  onb  thousand 
SECTIONS,  which,  if  printed  tii  egtmso,  like  the 
octavo  edition  of  the  Statutes  at  Lucge,  would 
make  a  volume  of  about  300  pages.  Sudi  an 
Improvement  Act  would  have  an  interpretation 
clause  of  its  own,  and  would  embody  about 
half-a-score  more  interpretation  clauses,  in 
some  particulars  probably  differinff  from  it,  and 
conflictiDpr  among  themselves.  If,  however, 
instead  of  so  strong  a  case  as  this,  we  turn  to 
bills  for  the  construction  of  railways,  docks,  or 
other  public  works,  of  which  scores  are  passed 
without  the  legislature  being  conscious  of  what 
they  are  doing,  we  shall  find  that  very  few  if 
any  of  them  consist  of  less  than  five  hundred 
SECTIONS,  with  four  interpretation  clauses. 

"  That  laws  of  this  sort  should  be  uncertain 
can  create  no  surprise.  That  they  should 
occasion  no  more  litigation  than  they  do  is  the 
wonder.  That  parliament  should  be  besieged 
every  session  by  hundreds  of  public  bodies  for 
acts  to  amend  their  acts,  for  means  to  avoid 
lawsuits,  is  the  natural  consequence. 

''Contrast  with  a  modem  act  the  statute  9 
Henry  3,  c.  6 : — "  Haeredes  maritentur  absque 
dLsparagatibne."  Those  four  words  of  wretched 
latin  are  the  whole  of  that  statute,  which  was 
for  four  centuries  an  important  portion  of 
Magna  Charta. 

"The  grand  difference  between  the  ancient 
and  the  modern  statutes  is,  that  the  one  consists 
of  a  string  of  mere  propositions,  while  the  other 
enacted  a  principle.  The  honourable  member 
for  Newark  had  this  difference,  we  doubt  not, 
in  view  when  he  said  that  more  scope  must  be 
given  to  xxiagistrates  in  the  interpretation  of 
acts  of  parliament  than  they  now  possess.  If 
pariiament  merely  enacts  a  principle,  the  courts 
must  find  means  to  carry  it  into  effect,  as  they 
did  in  former  days.  If  the  judges  under  the 
Tudors  and  Stuarts  could  be  safely  intrusted, 
as  experience  has  proved  to  be  the  case,  so  to 
interpret  and  give  effect  to  our  ancient  statutes 
as  to  form  the  foundation  of  those  liberties 
which  we  now  enjov,  it  cannot  be  maintained 
that,  with  all  our  aavantages  of  free  discussion 
and  thdr  independence  of  the  crown,  a  similar 
doty  may  not  with  advantaf^e  be  imposed  on 
the  present  bench;  and  if  the  Barons  of 
Ronnvmode  could  compile  statutes  which  re- 
quired no  amendment  for  six  centuries,  there 
surely  has  been  no  ■  such  degeneracy  of  our 
laymen  since  their  days  as  to  render  it  hope* 
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less  that  the  report  of  a  lay  commission  might 
throw  considerable  light  on  the  manufacture  of 
acts  of  parliament.'^ 


LEGAL  EDUCATION. 


REPORT   OF   THE    SELECT   COMMITTEE    OP 
THE    HOUSE   OP  COMMONS. 

Means  for  the  improvement  and  extension  of 
legal  education  in  England  and  Wales, 
Having  gone  in  sufficient  detail  into  the 
investigation  of  the  existing  state  of  legal 
education  and  its  effects,  the  committee 
proceed  to  submit  to  the  house  the  results 
of  their  inquiries  into  the  means  adopted 
or  proposed,  in  order  to  meet  those  de*- 
ficiences. 

The  efforts  hitherto  made  in  this  view^, 
have  originated  with  the  universities,  and 
other  constituted  bodies,  or  with  individuals, 
and  have  reference  either  to  legal  educa- 
tion generally,  or  to  the  special  education 
suited  to  professional  purposes.  Those  in 
which  the  universities  may  claim  a  part 
have  been  few  and  unsuccessful.  The 
University  of  Oxford,  in  1844,  made  an 
attempt  to  institute  an  examination  for  all 
persons. 

"  The  Regius  Professor  of  Civil  Law  was  to 
testify  to  the  fitness  of  the  candidates  intending 
to  proceed  in  law.  and  they  were  also,  pre* 
viously  to  proceeding  to  the  higher  degree  in 
law,  to  write  upon  some  given  subject  for  the 
professor.  This  was  a  very  limited  measure  of 
reform.  It  reduced  itself  simply  to  this,  that 
it  substituted  for  the  present  practice  of  waiting 
for  a  certain  jperiod,  and  reading  or  being  sup- 
posed to  read  three  lectures  (the  positive  read* 
mg  of  these  lectures  having  been  disused  for 
some  time),  a  single  dissertation  on  any  thesis 
which  related  to  the  science  of  the  civil  law,  to 
be  first  approved  by  the  regtus  professor,  then 
to  be  reaa  publicly  in  the  school,  and  after- 
wards ddivered  into  his  hands.  The  disser- 
tation was  not  required  to  be  in  Latin  as  at 
C resent,  nor  was  there  any  other  test  proposed 
eyond  the  approval  of  the  regius  professor. 
The  whole  test  by  which  the  university  pro- 
posed to  prove  the  fitness  of  the  persons  for 
either  of  its  law  degrees,  amounted  to  no  more 
than  a  single  dissertation,  an  obligation  im- 
posed on  each  candidate  to  lay  it  before  the 
university.  Those  who  know  what  feeble  evi- 
dence such  documents  afford  of  competency 
or  assiduity,  and  how  unsafe  it  is  to  rely,  in 
such  arrangements,  upon  the  accuracy  or 
severity  of  private  examinations,  will  hardly 
consider  the  intended  statute  as  more  than 
another  form  added  to  what  already  existed, 
and  very  unlikely  to  produce  the  wide  and 
substantial  results  attainable  by  a  really  effective 
legal  education.  Such  as  it  was,  however,  it 
was  not  permitted  to  pass ;  owing  apparently 
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Id  local  and  temporary  chcamaiaDees,  uocon- 
wctod  with  its  own  merits  or  demerits,  tlie 
proposition  of  the  heads  of  houses  ww  tlvoirn 
ont  by  a  considerable  majority  of  the  convo- 
cation. The  measure  has  not  been  resumed, 
though  still  faTourablj  entertained,  it  is  under- 
stood, by  the  heads  ot  houses.  Its  value  con- 
oats  ja  toe  recognition  it  impties  of  the  necessity 
of  improvement,  and  in  the  disposition  to  meet 
it  by  new  arrangements.  The  other  univer- 
idties  have  made  no  advance  of  a  pontive 
natnre  beyond  the  position  which  has  been 
xtnted  they  occupy  in  the  commencement  of 
this  report,  but  there  is  no  reason  to  suppose 
there  is  more  unwillingness  amongst  them  than 
in  the  University  of  Oxford  to  admit  such 
idterations  as,  without  disturbing  the  other 
arrangements  of  the  academical  course,  would 
ntisfy  the  wants,  so  generally  admitted,  of  the 
public" 

The  first  exertfons  to  meet  the  demands 
<of  the  profession,  espeeiaHy  of  the  bsMrister, 
were  met  with  in  Ireland.  From  time  to 
time,  attempts  were  made  to  render  the 
singte  Inn  of  Court  there  effective  as  an  in- 
stitution for  the  communication  of  legal  in- 
atrucdoD,  but  with  little  or  no  result. 
Private  energy  endeavoured  to  provide  a 
iubstitute. 

''In  the  year  1639,  an  institutaon  under  the 
name  of  the  Dublin  Law  Institute,  for  the  pur- 
pose of  affording  a  systematic  legal  education 
to  both  branches  of  the  profession,  was  formed 
by  Mr.  Tristram  Kennedy,  and  opened  in  the 
following  yeur.  It  was  at  first  governed  by  a 
eoundl  (invited  by  circular  from  Mr.  Kennedy, 
who  acted  as  princioal),  composed  of  the  most 
eminent  members  of^the  Irish  bar.  The  council 
finmed  rules  and  regulations  for  the  extension 
and  management  of  the  society,  and  any  mem- 
ber of  the  {HTofession  might  become  either 
fellow  or  associate  of  the  society,  in  conformity 
to  the  rules  so  made.  In  the  second  year  of 
its  existence,  the  benchers  of  the  King's  Imi 
became  connected  with  it ;  they  took  the  de- 
aignation  of  fellows  of  the  society,  approved  of 
•llie  professors  who  had  been  teaching  in  the 
institution  the  year  previous,  and  acc^ted  and 
eacercised  the  power  of  re^constituting  in  some 
respects  the  council  and  the  society.  The 
society  had  till  then  sought  a  charter  of  incor* 
poration,  but  on  the  benchers  becoming 
associated  with  it»  it  deemed  such  con- 
nexion equivalent  to  any  advantages  which 
a  charter  could  confer,  and  the  measures  then 
in  progress  for  obtaining  it  were  in  conse- 
quince  for  the  time  abandoned.  The  system 
was  carried  on;  instruction  delivered  through 
means  of  lectures  to  classes  by  four  professors, 
bsrristers  of  standing  and  distinction,  in 
departments  of  equity,  oomision  law,  law 
of  property  and  conveyancing,  and  niedied 
jurisprudence;  to  which  was  subsequently 
added  a  chair  of  criminal  law.  With  each  of 
those  chairs  was  connected  a  oonrse  of  class 
instruction;  the  attendance  on  which,  how- 


ever, does  not  msar  to  hare  been  at  m  tSsmt 
very  general,  in  addition  to  lecture  and  chss 
instractiui^  it  was  not  unusual  for  the  papiU 
to  attend  the  courU,  and  the  proleason  w«r 
in  the  habit  of  taking  advaataga  of  tins  cir- 
cumstance, and  placing  before  their  daase^  m 
the  common  law  department,  the  pleadiarai  ia 
cases  pending  at  the  time;  a  practice  wbicb 
had  the  effect  of  exciting  the  attention  of  the 
student,  who,  in  many  instances,  watched  w^ 
a  lively  interest  the  progress  and  issae  of  snefc 
proceedings.  The  mnds  for  csjrymg  on  the 
project  were  for  the  first  year  derived  from  the 
fees  pidd  by  the  classes.  Durii^  tbe  second 
year  they  proceeded  from  the  same  source,  aai 
from  a  grant  of  400/.  by  the  baidwrs  of  dx 
King's  inn,  a  like  grant  of  100  guineas  fran 
Lincoln's  Inn,  and  a  like  grant  of  100  gmDeas 
from  Gray's  Inn,  together  with  some  smifl 
presents,  donations,  and  subscriptions  from 
fellows  and  associates  of  the  society.  1^ 
original  fee  required  for  each  of  the  courses  d 
lectures  was  from  two  to  five  gmneas,  accord- 
ing to  the  nature  or  extent  of  the  course. 
These  funds  were  hardly  adequate  to  the  mufr- 
tenance  of  the  institution.  After  defrayiag 
house-rent,  40/.  a  year,  and  other  incidaital 
expenses,  such  as  publication  oi  r^rts  sad 
papers  connected  with  the  society,  arising  from 
various  causes,  littie  remained  £«r  its  other 
objects.  The  first  year  a  sum  only  of  113/. 
I6s.  fid.  was  left  to  remunerate  the  pxindpal, 
professors,  and  secretary,  for  their  services. 
The  smallness  of  the  fimds  soon  compefled 
retrenchments.  The  first  year,  from  the 
greater  number  of  pupils  in  atteadsnce,  the 
institute  was  enabled  to  publiah  ketnres  and 
reports  :  the  same  number  not  baring  attended, 
and  consequenUy  the  same  amount  not  baring 
been  received  from  thn  classes  in  the  second  or 
third  year  as  in  the  first,  the  mtention  of  ^b- 
lishing  annual  reports  was  surrendered.  Ttds 
fiedling  off  of  attendance  is  not»  however,  to  he 
ascribed  to  remission  of  seal,  a  jprealer  nmsber 
entered  the  first  yfear,  as  might  be  expected : 
the  list  comprised  the  students  not  only  of  the 
last  but  of  three  or  four  years  previous,  sad 
who  had  hitfaerto  no  opportunity  of  attending 
any  similar  institution  in  the  coontiy.  It  is 
farther  to  be  observed,  that  the  institiatioo  wai 
open  to  sll :  and  not  only  wete  aalieiton 
placed  in  the  council,  aoth  a  view  to  thdr 
superintending  that  portion  of  the  education 
which  referred  more  immediatdy  to  their  own 
profession,  but  additional  advantages  also  wen 
proposed  to  be  pvttk  by  adsnitting  aitided 
clerks  or  apprentices  at  a  lower  fee  than  ^ 
dents  preparing  for  the  bar.  It  was  intcadsd 
e^o,  as  funds  and  other  circucsstaBeea  show 
permit,  to  enlarge  the  number  and  suhjeets  v 
the  courses,  and  gradually  to  add  lecturDssa 
constitutional  law,  international  law,  amt 
mercial  law,  the  laws  affecting  and  regulating 
the  oflkes  of  coroner  and  magistrate,  &c. 
These  projeots,  and  indeed  the  general  opsm* 
tions  of  the  sodety,  were  intenrapted  in  tfcs 
month  of  May,  1842 :  an  application  was  aaide 
to  the  benchers  of  the  King's  Inn  for  a  M- 
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newal  id  tb«ir  grant  of  the  prerious  year,  that 
grant  Inving  been  to  meet  the  then  current 
year's  expenses  of  the  institate ;  but  the  ap- 
plicalbn  not  hanng  received  their  favourable 
consideration,  the  professors  of  the  institute 
decided  npon  discontinoing  their  courses  of 
iiisftniction  for  ike  future.  In  the  month  oi 
Norember,  1845,  however,  it  was  re-opened, 
and  the  lectures  revived  by  a  course  ra  the 
common  law  department,  delivered  by  Mr. 
Napier,  Queen's  Counsel.  To  this  course 
there  was  free  admission,  and'  the  average 
number  of  nersons  in  attendance  was  115 
daily.  Mr.  Napier's  course  was  followed  by 
another  in  the  equity  department,  delivered 
last  term.  The  original  council  had  not 
resigned,  but  the  grant  from  the  benchers 
having  been  altogeuer  withdrawn,  the  insti- 
tute stands  for  the  present  in  a  precarious 
situation. 

"It  is  obvious  that  the  radical  defects  of 
this  project  are  attributable  to  the  restricted 
and  uncertain  nature  of  its  operations.  Instead 
of  receiving  the  co-operation  and  direction  on 
which  it  originally  calculated,  from  the  au- 
thoriaed  representatives  of  the  bench  and  bar, 
in  the  societv  of  the  King's  Inn,  it  is  at  pre- 
sent deprivea  of  all  pecuniary  aid  from  that 
(}ttarter,  and  whatever  countenance  it  receives, 
b  to  be  considered  solely  personal  and  not 
collective.  It  it  not  only  a  purely  voluntary 
association,  but  one  which,  after  the  recent 
transactions,  is  regarded  as  scarcely  sanctioned 
by  the  bench  or  higher  bar.  Designed  for 
professional  utility,  these  are  formidable  ob- 
stacles for  the  Society  to  contend  with,  nor  are 
ihey  likely  to  be  conijuered  but  by  a  renewal 
«f  former  friendly  relations.  A  better  security, 
however,  seems  to  be  an  incorporation,  by 
charier  or  act  of  parliament^  ana  9UQh  is  the 
Vifew  which  appears  to  be  eniertained  ky  tke 
society  itself.'^ 

In  England,  similar  efforts,  though  some- 
what more  recently,  have  been  made,  by 
bodies  analogous  to  the  Society  of  the 
King*8  Inny  by  the  Inns  of  Court;  but  in- 
stead of  waiting  for  tlie  formation  of  a 
volunUry  society,  or  repudiating  sach 
when  formed,  they  have  themselves  taken 
the  first  steps  in  the  same  direction,  and 
applied  their  own  funds,  time,  and  exer- 
tions to  such  purposes. 

"  Lord  Brougham,  who  has  not  been  back- 
ward in  promoting  by  counsel  and  co-operation 
these  changes,  states,  '  It  was  the  opinion  of 
the  delegates  ima  the  inns  of  court,  over 
whom  1  presided,  that  each  itm  should  appoint 
one  professor,  and  that  the  fifth  professor 
aboald  be  appointed  by  the  whole.  It  was 
also  added  that  a  preference  should  be  given 
in  the  eaUs  to  the  bar  to  those  who  had  at- 
tended, and  brought  a  certificate  of  their 
attendance,  upon  those  courses;  that  one  or 
two  esurses  shotild  be  required,  and  that  no 
person  shotild  be  altowed  to  be  called  to  the 
oar  who  had  not  attended  those  courses,  unless 


he  had  bscn  entered  five  vears.*  The  only  in- 
ducement to  attend,  as  far  as  he  recoHectedj 
was,  that  instead  of  being  fire  years  on  the 
books,  which  they  now  are  required  to  be, 
unless  they  have  the  degree  of  Master  of  Arts^ 
they  should  have  the  same  benefits  as  if  they 
had  taken  the  degree  of  Master  of  Arts.  The 
professors  chosen  are  to  lecture  upon  comnion 
and  criminal  law,  constitutional  law,  eauity, 
and  the  law  of  real  property.  None  of  th^ 
inns  of  court  have  recommended  that  there 
should  be  a  public  examination  to  qualify. 
They  doubt  whether,  without  the  help  of  the 
legislature,  they  would  have  the  right  to  do 
so;  (an  opinion  from  which,  however.  Lord 
Campbell  dissents.)  The  professors  are  to  be 
remunerated  partly  from  nxed  salaries,  pay- 
able from  the  treasuries  of  their  respective 
inns,  and  partly  by  fees,  and  are  to  continue 
their  duties  for  a  period  of  three  years.  The 
details  of  this  plan,  as  well  as  those  of  others, 
will  be  more  partici]darly  understood  by  a 
reference  to  the  original  documents,  presented 
by  witnesses,  and  printed  in  the  appendix. 

''Though  no  decision  can  yet  be  come  to  sa 
to  the  expediency  or  efficiency  of  these  mea^ 
sures,  one  poiht  is  at  least  certain,  that  it  is  an 
important  step,  and  that  the  earnestness  with 
which  it  has  been  prosecuted  by  the  inns  of 
court  is  a  good  evidence  of  their  desire  to 
secure  for  their  plan  the  extension  and  per- 
manence, BO  much  to  be  desired  in  such 
arrangements. 

"  In  Ireland  similar  attempts  have  not  been 
made  on  the  part  of  the  King's  Inn )  on  the 
contrary,  the  first  step  which  mi^ht  be  con« 
sidered,  if  not  essential,  at  least  of  importvioa* 
for  defining  and  eecuhwr  i;  mnctioos  tmd 
silthority  of  the  society  itself,  has  been  resisted* 
We  have  alrasdy  seen  that  the  dharter  formerly 
granted  wad  soon  wUtidiawn^  at  the  iristancs 
of  the  bar  itself,  at  a  meeting  of  the  *  Uttsf 
(Onter)  Bar,'  a4th  January,  1793,  Mr.  Fletchsr 
(the  lata  Judge  Fletcher)  in  the  chair,  and 
that  the  act  of  parliament  confirming  the 
charter,  with  the  coasent  of  the  barristers,  was 
repealed.  At  present  opinions  are  ^vided 
npon  the  nature  and  extent  of  its  powers ;  and 
this  proves,  to  a  certain  degree,  an  obstacle  oa 
the  part  of  that  body,  to  the  originating  or 
maintaiaing  an  effective  system  of  legal  eda^ 
eatioD* 

The  committee  then  bring  under  notice 
the  measures  taken  by  the  second  branch 
of  the  profession,  the  solicitors,  to  provide 
for  the  educational  wants  of  its  members. 

'*  We  have  already  stated,  in  adc^ion  to 
societies  iaeorporated  by  charter,  such  as  the 
Law  Incorporated  Society  of  London,  then 
are,  in  most  of  the  principal  towns,  vohMrtaty 
soeiities  for  the  promotion,  by  bctnres  aaa 
classes,  of  the  instruction  most  needed  in  Ibnr 
several  departments*  These  iosUtutiomi,  be- 
sides the  advantage  of  libraries'  and  com- 
manicatioa,  in  some  degree  also  raaimain  a 
salutary  surveillance,  a  sort  of  admitted  i 
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poUce^  over  the  charaeter  of  their  astociates, 
and  of  the  local  professional  practitioners. 
But  the  articled  clerks,  who  are  so  directly 
interested  in  all  such  arranj^ements,  have 
scarcely  had  extended  to  them  as  vet  the  ad* 
vantages  which  such  societies  are  calculated  to 
offer,  and  have,  in  consequence,  recently  made 
a  formal  application  to  the  judges  and  benchers 
for  an  improved  system,  more  immediately 
bearing  on  their  own  peculiar  necessities.* 
This  application  appears  the  more  natural  and 
necessanr,  as  they  cannot  be  included  in  the 
proposed  reform  in  the  inns  of  court.  The 
memorial,  as  appears  from  the  correspondence 
laid  before  your  committee,  was  received  with 
attention,  and  is  still,  it  would  seem,  under 
cposideration," 

Something  like  a  similar  project,  with  a 
much  smaller  degree  of  success,  has  been 
carried  out  in  Ireland.   A  society  has  been 


from  the  doubtful  character  and  powers  of  the 
existing  society ;  but  though  the  beodien  ex- 
pressed their  general  approbation  of  the  viem 
of  the  attorneys,  they  held  they  could  be 
equally  attained  without  going  to  pai^ament, 
and  refused  to  give  their  sanction  to  either 
bill.  The  result  was  what  might  have  been 
expected,  the  bills  were  read  a  first  time,  aad 
afterwards  fell  to  the  ground." 

It  is  apparent  from  the  foregolag  state- 
ments that  nothing  sufficiently  appropriate, 
systematic,  or  comprehensive,  has  up  to 
this  hour  been  accomplished  to  meet  the 
demands,  professional  or  unprofessional,  for 
legal  education.  What  has  been  effected 
derives  its  chief  value  from  the  evidence 
which  it  affords  of  a  general  disposition  to 
admit  the  existence  of  the  want,  and,  as 
far  as  circumstances  may  allow,  to  provide 


established  there  also>  but  not  having  the '  for  it     To   this  feeling  there  is  do  ex- 


advantage  of  incorporation  or  charter,  its 
objects,  as  far  as  education  is  concerned, 
have  not  extended  beyond  the  establish- 
ment of  a  library,  and  appear  principally  to 
be  directed  to  the  maintenance  and  protec- 
tion of  professional  rights. 

"Nor  has  this  example,  however  limited, 
been  followed  in  the  provinces.     Indeed,  it 
could  hardly  be  expected,  from  the  numbers  of 
the  profession  resident  in  the  countrv  being  so 
much  smaller  than  what  is  usually  tne  case  in 
England,  that  even  in  Cork  or  Belfast,  se- 
condary, or  branch  law  societies,  could  be 
o^qHv  established.    The  solicitors  of  Dublin 
TaTe  not  been  miri^^We  to  these  wants,  and 
have  made  some  occasional  legislative  efforte  to 
meet  them.  In  1829,  they  endeavoured  to  obtam 
a  charter  of  incorporation,  tkrougn  Mr.  Mahonv, 
on  a  plan  not  dissimilar  to  that  afterwards 
accorded  to  the  Incorporated  Law  Society  of 
London.    In  1838  and  1839,  the  Society  of 
Irish  Solicitors  caused  a  bill  to  be  brought  into 
parliament  by  Mr.  O'Connell  and  Mr.  Litton, 
'  For  the  better  Regulation  of  the  Profession  of 
Attorney  and  Solicitor  in  Ireland,'  which,  be- 
sides   determining  more    distinctly   the    re- 
spective rights  of  bench  and  bar,  of  the  King's 
Inn  Society,  and  of  the  two  branches  of  the 
profession,  provided  for  a  better  course  of  in- 
struction, for  examinations,  and  other  tests  of 
qualification  for  the  future  articled  clerk  and 
soHcitor.    In  1839,  a  second  bill,  in  addition 
to  the  preceding,  was  proposed  by  Mr.  O'Con- 
nell  and  Mr.  Morgan  John  O'Connell,  ^For 
the  Incorporation  of  the  Society  or  Association 
commonly  called  and  known  as  the  Society  of 
the  King's  Inn,  Dublin,  and  for  enabling  the 
same  to  make  and  ordain  Orders,  Rules  and 
Regulations  for  the  better  Government  of  the 
I^fession  of  the  Law  in  Ireland,"  with  the 
of  meeting  the  inconveniences  arising 


■  At  the  Incorporated  Law  Society,  lectures 
are  dehvered  chiefly  for  the  use  of  articled 
clerks. 


ception,  though,  of  course,  it  varies  con- 
siderably in  the  several  bodies* 

"  The  inns  of  court  are  more  lealoizs  thao 
the  universities,  and  some  of  the  univeitities 
more  so  than  others ;  but  it  is  in  the  node 
and  means  by  which  this  disposition  may  best 
be  rendered  operative  that  all  the  difiereoce 
lies;  each  judging  after  individual  prenxm- 
ception  or  experience,  it  is  only  by  a  dispas- 
sionate comparison  and  consideration  of  each 
that  the  legislature!  or  the  public  can  aniw  ^ 
a  fair  decision  of  what  ultimate  cooise  ahoaki 
be  adopted  for  all.  To  this  inqimy,  to  &» 
arrangements  which  may  appear  moit  roitw 
and  most  practicable,  in  the  different  stages,  to 
the  diflferent  bodies,  and  different  daaaea  for 
whom  they  are  intended,  your  committee  no* 
proceed  to  address  themseivey. 

The  first  question  which  naturally  de- 
mands consideration  is,  where  and  by  what 
means  is  that  elementary  education  to  be 
provided,  which  ought  to  be  corainon  toaU 
classes,  unprofessional  and  professional, ^d 
form  the  preliminary  studies  special  ta 
either  branch  of  the  profession  ? 

"In  seeking  where  it  can  with  most  pro- 
priety be  earned  on,  we  are  at  once  attra^ 
to  the  universities  and  other  collegiate  estao- 
hshments  of  the  empire.  The  nextqaewon 
will  be.  By  what  arrangements  can  the^ 
establishments  be  made  more  sabservientw 
such  a  purpose  ?  Both  questions  have  wen 
the  subject  of  much  inquiry  and  discasawn. 

"  The  constitution  of  our  universiti«,ac««9 
excepting  tibe  University  of  London,  is  ao  cobj 
trasted  to  that  of  most  of  the  universiuea  oi 
the  Continent,  that  any  conduaons  «awu 
from  the  latter  wiU  require  jreat  quahfiaiWD 
and  caution  in  their  applicaUon  to  the  wioo^ 
Our  universities  are  designed,  or  at  least  MW 
been  applied  as  instruments  for  tiie  p«oenu 
-  education  of  aU  daeses,  lather  than  as  itftitfr 
tions  for  the  special  education  of  the  learnea 
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profenions.  They  resemble  one  great  faculty 
of  artfl  and  sciences,  or  what  in  foreign  uni- 
veraities  is  technically  caUed  of  philosophy, 
amongst  high  schools  the  highest,  rather  than 
an  aggregate  or  university  of  several  faculties, 
of  co-eqiud  extent  and  right,  such  as  theology, 
jurisprudence^  medicine,  &c.,  each  forming  a 
special  school  for  the  several  professions, 
whilst  the  (acuity  of  philosophy  is  left  open,  as 
a  general  school,  for  the  public  at  large.  To 
this  characteristic  distinction  may  be  added, 
what  indeed  is  its  natural  consequence,  a  pre- 
ference of  the  tutorial  to  the  professorial  sys- 
tem; in  other  words,  of  class  instruction  to 
lectures.  In  considering,  therefore,  any  new 
arrangements  in  our  universities,  in  reference 
to  legal  education,  these  two  peci^arities  must 
be  clearly  kept  in  view,  and,  accordingly,  from 
want  of  this,  most  of  the  witnesses  who  have 
been  ezamirted  on  this  portion  of  the  subject 
seem  much  embarrassed  by  any  project  which 
appears  to  countenance  too  near  an  approach 
to  the  special  professional  education  of  the 
Continential  universities.  On  a  more  careful 
examination,  however,  of  the  Question,  and 
with  a  more  accurate  sense  of  now  far  such 
elementary  education  can  be  carried  out  con- 
sistently with  these  distinctives  of  our  uni- 
versity and  college  system,  many  of  these 
embarrassments  may  be  avoided  or  removed." 

Two  objects  should  be  contended  for ; 
firstly,  such  amount  of  general  legal  know- 
ledge as  might  be  easily  attainable  by 
every  one  who  in  this  country  is  called  on 
to  fill  responsible  legislative  or  administra* 
tlve  situations  ;  and,  secondly,  such  further 
addition  to  this  elementary  knowledge  as 
might  be  required  by  students  who,  from 
peculiar  circumstances,  may  desire  to  push 
their  studies  further.  The  question  is,  can 
the  universities,  without  inconvenience, 
meet  both  these  demands  ? 

With  regard  to  the  first,  considerable 
difTerence  of  opinion  prevails.  It  involves 
many  considerations : — what  is  to  be  the 
nature  and  extent  of  such  studies;  are 
they  to  b^  obligatory  or  voluntary;  are 
they  to  form  additions  to  or  portions  of  the 
under-graduate  course ;  how  is  proficiency 
to  be  tested ;  and  in  what  manner  are  such 
changes,  if  otherwise  advisable,  likely  to 
affect,  whether  injuriously  or  otherwise^ 
the  present  university  courses? 

**  The  studies  in  question  are  limited  by  the 
tem  itsdf  to  the  mere  rudiments,  the  general 
oothne,  the  popular  history  of  law,  or,  more 
properly  speaking,  of  jurisprudence;  and  as 
aacn,  it  is  conceived  they  would  form  a  natural 
sequel  and  exemplification  of  similar  elemen- 
tary studies  in  mental  and  moral  philosophy. 
This  view  does  not  appear  to  be  contested,  but 
tikiose  who  not  onlvhave  given  it  consideration, 
theoretically,  but  nave  also  had  the  advantage 
<rf  exanmiin^  practically  the  obstacles  it  would 
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be  likely  to  meet  with  in  execution,  apprehend 
it  woula  not  be  possible  to  find  room  for  such 
additional  studies  in  the  present  under-graduate 
course,  without  deranging,  and  consequently 
neglecting  or  removing  others,  in  the  opinion 
of  many,  of  still  higher  importance.    It  is  true, 
indeed,  that  the  utiUty  of  these  legal  elementary 
studies  has  not  only  been  recognized  by  some 
of  the  Universities,  Dublin  for  instance,  but 
place  found  in  the  under-graduate  course  for 
their  prosecution ;  nor  is  it  a  sufficient  objec- 
tion to  allege  that  the  choice  of  the  text-book 
(Burlamaqui),  is  such  as  to  neutralise  this  ad- 
mission.   If  bad,  it  is  easy  to  be  remedied  by 
the  substitution  of  a  better.    The  scientific 
course  at  Cambridge,  and  the  classical  at  Ox- 
ford, have  of  late  years  received  many  addi- 
tions, and  each  is  prosecuted  with  an  accuracy 
and  minuteness  certainly  unknown  to  the  ma- 
jority of   students  at  former  periods.     The 
same,  in  a  more  remarkable  manner,  has  been 
the  case  in  Dublin ;  and  yet,  notwithstanding 
these  large  accessions  and  improvements,  both 
in  matter  and  manner,  they  still  stand  much 
behind  similar  institutions  on  the  Continent. 
It  is  scarcely  possible  that  the  addition  of  one 
or  two  text-books  to  those  used  in  existing 
courses  would  so  materially  interfere  with  a 
system  which  continues  in  operation  for  three 
or  four  years,  and  yet  these  text-books,  however 
elementary,  might,  if  well  constructed,  contain 
the  kernel  of  the  science,  and  prove  valuable 
guides  and  incentives  to  the  prosecution  of  the 
science  hereafter.     Were   this   arrangement, 
however,  on  due  inquiry,  to  prove  impracti- 
cable, the  second  question  would  come  under 
consideration,  whether  certain  portions  of  the 
existing  course  might  not  advantageously  be 
omitted,  to  make  room  for  these  ?     It  is  a  just 
view  of  academical  study  entertained  by  one  of 
the  witnesses,  that  its  chief  end  is  not  so  much 
the  acquirement  of  knowledge  as  the  creating 
and  maintaining  the  habits  of  acquiring  it ;  nor 
is  it  less  true  that  a  few  subjects  well  mastered, 
outweigh  in  real  utility  many  indifferently  or 
partially  attended  to.    This,  however,  hardly 
affects  the  main  qnestion.    It  does  not  appear 
that,  as  an  object  of  mental  exercise  or  useful 
acquirement,  legal  studies  are  inferior  to  either 
mathematical  or  classical,  and  it  is  a  question 
solely  of  time  and  circumstance,  how  much  and 
how  many  of  any  one  of  them  may  be  con- 
sidered as  sufficient  or  superabundant.    If  one 
study  is  to  make  way  for  another,  it  may  fairly 
be  debated  whether  the  Jusfinian  Code,  as 
sample  both  of  language  and  logic,  might  not 
supersede  with  advantage  some  of  the  inferior 
classics,  or  whether  the  rigid  philological  criti- 
cism of  texts  and  metres  might  not  Mrith  pro- 
priety give  precedence  to  a  general  view  of  the 
constitution  and  laws  of  our  own  and  other 
countries.    It  may  even  be  doubted  whether 
historical  and  classical  studies  might  not  gain 
by  such  exchange ;  the  difficulties  which'they 
involve  are  scarcely  to  be  solved  isdthout  a 
competent  knowledge  of  the  legal  and  consti- 
tutional character  of  the  states,  whether  ancient 
or  modem,  to  which  they  refer.    If,  however, 
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these  views  be  still  questioned,  and  the  appre* 
hensioD  be  still  entertained,  that  such  change 
will  necessitate  the  sacrifice  of  some  {portions 
of  the  present  scientific  or  classical  curriculum, 
a  remedy  for  such  eyil  may  be  found,  which, 
independently  of  its  service  in  this  particular, 
would  tend  generally  to  the  advantage  of  all  our 
Universities ;  let  the  standard  of  the  Matricula- 
tion examination  be  considerably  raised ;  dis- 
embarrass  the  Universities  of  those  elementazy 
or  preparatory  studies  which  belong  to  our 
grammar  and  high  schools,  and  thus  render 
applicable  to  higher  purposes  the  three  and 
four  years,  the  most  precious  of  life,  now  spent 
within  their  walls.  Such  an  arrangement 
would  tend  not  less  to  the  advantage  of  these 
schools  than  to  that  of  the  Universities  them- 
selves, and  still  farther  carry  out  that  division 
of  labour  which,  in  the  mental  as  well  as  physi- 
cal world,  is  every  day  more  and  more  required 
by  the  general  progress  of  civilization. 

''It  is  thought  by  some  of  the  witnesses 
that  this  object  could  be  equally  well  attained 
by  establiahmg  in  the  Universities,  in  addition 
to  the  under -graduate  course  of  art  and  science 
—a  course  of  law  general  and  special,  open  to 
all  who  had  passed  their  under-graduate 
course,  and  by  attending  which,  for  a  certain 
period,  two  years,  for  instance,  a  sufficient  ele- 
mentary knowledge,  for  all  general  purposes  of 
magistrates,  legislators,  diplomatists,  and  offi- 
cials might  be  easily  attained.  Others  suggest 
that  the  inns  of  court  should  admit  to  their 
course  of  instruction  students  from  the  unpro- 
fessional classes  above  mentioned;  others 
again,  wishing  still  farther  to  meet  these  wants, 
propose  that  a  general  course  should  precede 
the  more  special  or  elemeutarsr  professional 
courses  in  any  institute  which  might  be  estab- 
lished for  the  particular  instruction  of  the  bar, 
admission  to  which  should  be  granted  to  the 
son -professional  student  as  wcdl  as  to  the  pro- 
liBssionaL  Without  depreciating  unduly  any  of 
lliese  recommendations,  it  may  be  observed, 
that  none  meet  the  obiect  in  view.  That  object 
la  not  merely  that  such  opportunities  should  be 
presented,  but  that  they  should  be  taken  ad- 
vantage of.  If  the  university  student  on  com- 
pleting hia  under-graduate  course,  could  be  in- 
duced or  compelled  to  remain  two  years  longer 
for  the  prosecution  of  his  law  studies  in  the 
University,  or  to  spend  that  time,  or  at  least  a 
sufficient  portion  of  that  time  in  frequenting 
for  the  same  purpose  the  inns  of  courts,  there 
could  be  no  question  that  such  arrangement 
would  be  the  best  which  could  be  desired ;  but 
not  only  is  there  no  such  inducement  suggested 
by  witnesses,  but  no  hope  that  any  can  be  sug- 
gested sufficiently  strong  to  attain  this  end. 
The  only  motive  at  present  likely  to  retain  the 
great  mass  of  students  in  the  University,  even 
during  the  under-graduate  course,  is  the  pros- 
pect of  a  degree.  The  degree  oiice  conferred, 
this  niotive  ceases.  A  few,  of  course,  might 
remain  behind  and  pursue  such  studies,  but 
they  would  most  likely  be  those  who,  under  all 
eircumstanees,  would  have  pursued  them.  The 
object  in  view  is  not  merely  to  provide  for  the 


few  who  might  wish  to  take  advantsge  of  it, 
but  to  reqmre  from  the  many,  whose  kaovkdge 
or  ignoranee  on  such  subjects  affect  not  thm* 
selves  only  but  hereafter  the  pabhc  ia  tke 
responsible  positions  in  which  they  may  be 
pkced,  some  knowledge,  however  elemeataiy, 
of  the  first  principles  and  processes  wxmq 
for  a  due  discharge  of  their  duties.  The  coonet 
above  auggeeted  do  not  secure  this,  nor  does  it 
appear  any  other  is  likely  to  secure  it,  vbicfa  is 
not  integrally  connected  with  the  nndfff(ndn> 
ate  course,  or  at  least  compulsory.  The  nafaue 
and  extent  of  this  compulsion,  how  &r  it  ctt 
be  enforced  by  attendance  on  lectures,  or  by 
examinations — by  one  examination  or  by  many 
— ^by  testimonials,  honours,  or  degrees,  are 
questions  not  specud  to  the  study  m  the  hv. 
Whatever  may  best  advance  one  branch  of 
knowledge,  or  facilitate  or  abridge,  or  promole 
acquirement  in  one  department,  iqipevs  vi 
less  applicable  under  ordinary  circumstaoGCs  t» 
others.  Tlie  answer  to  such  inquirv  is  ooe  of 
general  education ;  it  must  depend  upon  tbc 
progress  it  has  made  or  is  to  mnke  in  our  Um- 
versitiea. 

"  There  is  no  institution  inferior  to  the  Um- 
versity  in  England  where  such  studies  caa  be 
introauced  witii  advantage ;  but  tins  does  not 
seem  to  be  the  case  in  Irelimd.  The  diarter  of 
the  New  Irish  Provincial  Colleges  empowcn 
them  to  found  "chars  of  law."  It  maybe 
thought  that  taking  into  view  the  position  in 
which  they  are  likdy  for  some  tunc  to  be 
placed,  there  is  little  chance  of  mudi  demsod 
for  such  instmction.  But  it  must  be  remsffl. 
bered  that  these  colleges  are  at  a  to  pehod 
to  be  aggregated  into  an  University.  Tbqr 
offer  in  a  remarkable  manner  the  oppoTtumty 
sought  for  in  the  existing  Universities,  of  in- 
tro(mcing  a  popular  course  of  demenlanrhv 
or  jurisprudence  for  all  classes,  and  attewantt 
on  which,  being  required  for  the  attwnment  a 
a  degree,  would  ensure  its  extension  to  all  tboee 
to  whom  such  elementary  knowledge  would  bi 
applicable.  Nor  would  its  advantage  to  tbe 
professional  classes  be  less ;  it  would  fonn  a 
good  preparation  for  those  higher  studies  to 
which  the  student  would  have  to  proceed,  io 
institutions  intended  for  the  more  special  edu- 
cation of  the  barrister  or  solicitor.  And  if  at 
the  onset  the  limited  number  of  students  or 
other  causes  should  piopoitiofiably  limit  tbs 
peculiar  department  of  such  professoiBhipB,tbeft 
might  without  difficulty  (as  is  usual  in  all  ia^ 
pient  establishments)  be  aggregated  under  tbe 
same  professor  one  or  two  other  cognate  depart- 
ments. The  professorship,  though  specifical!? 
of  law  and  jurisprudence,  m^ht  embrace,  onu 
it  should  be  found  necessary  or  expediept^to 

a  vide  them,  courses  also  of  political  geogi]W| 
litistics,  and  political  economjr*  as  sabsiaiai| 
and  supplementary  to  those  of  jurispnideaoS' 

On  the  second  question,  viz.,  the  pro- 
priety and  practtcabilitv  of  adding  new 
courses,  and  enlarging  the  present  in  txje 
law  faculty,  (if  so  it  may  be  called,)  of  ei- 
isling  universities^ — optniona,  if  not  onsni- 
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mousy  are  not  6o  diTided  as  on  the  first. 
The  object  held  in  view  by  some,  is  to 
aft>itl,  as  already  stated^  op|M>rtunities  for 
at  least  elementary  education  to  the 
general  student:  others  propose  to  ad- 
vance, and  are  disposed  to  aim  at  such  a 
scale  and  extent  of  instruct ion«  as  would 
meet  the  wants  of  the  special  student, 
whether  professional  or  noa-professional, 
and  be  in  some  measure  equtvalent  to  tlie 
law  courses  of  foreign  universities. 

'*  This  latter  plan^  especially,  in  the  case  that 
sboold  it  be  found  practicable  to  include 
elementary  study  in  the  under-graduate  course, 
s^pears  reasonaole.  A  faculty,  to  deserve  the 
name,  ought  to  proceed  beyond  introductions 
and  prdiminaries.  How  far  this  may  be  at* 
tainable  under  existing  circumstances,  is 
scarcely  to  be  collected  from  any  evidence 
submitted  to  your  committee.  The  chairs 
already  instituted  have,  it  appears,  in  many 
instances  become  sinecures,  not  through  in- 
attention of  the  professor,  but  from  indifference 
on  the  part  of  the  student.  Lectures  there 
Itave  been,  but  seldom  hearers ;  and  of  the  few 
who  have  attended  the  lectures,  (the  lectures 
being  but  in  few  cases  accompanied  by  ex- 
aminations,) no  evidence  exists  of  how  many 
oi  them  have  profited,  or  to  what  extent.  The 
attempt  to  borrow  from  Continental  example, 
and  to  multiply  new  chairs,  without  looking 
first  to  the  means  of  making  the  old  more 
efficient,  would  be  idle.  To  ensure  this  effi- 
ciency is  the  great  difficulty.  It  depends  not 
on  lectures  only,  but  on  pupils,  rupik  are 
not  to  be  had,  except  by  some  distinct  require- 
ment— ^the  evidence  as  to  the  futilityof mere 
voluntary  lectures  is  conclusive.  That  re- 
quirement again  roust  be  justified  by  some 
prospective  advantage.  The  advantage  which 
nmversities  have  to  offer  is,  eligibility  to 
lucrative  and  honourable  situation,  professional 
emolument,  intellectual,  moral,  and  social 
rank.  Now  the  real  or  presumed  evidence  of 
this  to  the  public,  is  the  public  degree.  The 
degree  may  be  given  with  or  without  condi- 
tions :  its  value,  as  a  test,  mil  be  estimated 
accordingly.  By  a  proper  choice  and  enforce- 
ment of  conditions,  the  universities  have  the 
means  to  raise,  enlarge,  or  extend  any  study. 
This  power  has  been  already  appUed  wiUi 
good  results  in  arts.  There  is  no  reason  why 
it  may  not  be  applied  with  the  same  good 
results  in  law.  If  the  granting  degrees  in  civil 
and  common  law  were  made  to  depend  on  due 
attendance  on  a  proposed  numb«-  of  courses, 
the  J  esults  afterwards  to  be  tested,  not  by  one, 
but  by  a  considerable  number  of  examinations, 
conducted  publicly  by  efficient  and  con- 
sdentious  examiners,  and  that  these  degrees, 
so  obtained,  were  to  constitute,  not  so  much  a 
qualification  entitling  to  office  either  in  church 
or  state,  as  an  indispensable  condition,  or,  at 
least,  a  ground  for  preference  to  such  appoint- 
ment, tm-ball  of  the  professor  in  this  country 
would  be  as  crowded,  and  with  the  same  bene- 
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ficial  effects,  as  in  Germany ;    for  it  is  the 
application  of  these  incitements  which  in  Ger- 
many leads  to  these  results.     It  would  then  be 
time  to  adv»ice  to  the  improvement  of  both 
courses  and  professors,  extending  those  which 
are  now  too  limited,  giving  vitality  to  those 
which  are  dead,  adding  others  which  are  yet 
unthought  of,  doing  in  its  proper  season  what- 
ever might  be  successively  required  by  the 
advancing  state  of  the  science  and  the  exi- 
gences of  the  times.      A  high  legal  school 
might  thus  be  formed,  in  which,  on  one  side, 
the  elementary  student  might,  if  he  thought 
proper,  complete  his  course,  to  whatever  de- 
partment he  proposed  to  devote  himself,  and 
I  m  which  the  future  barrister  and  advocate 
nught  not  only  prepare  for,  but,  in  some  par- 
jticulars,  advance  beyond    the    more    spedal 
studies  of  his  profession.    It  would,  indeed,  be 
I  a  total  misapprehension  of  the  purposes  and 
character  of  this  university  legal  education  to 
consider  it  as  a  substitute  for,  or  even  ap- 
propriate   to,    the  peculiar  purposes  of   the 
professional  student.    For  this,  as  in  other 
.departments,  the  special  institution  is  abso- 
lutely essential.   The  province  of  the  university 
is  to  teach  the  philosophy  of  the  science,  and 
to  secure  instruction  in  those  branches  for 
which  it  might  be  apprehended  the  more  tech- 
nical character  of  the  special  institution  would 
inadequately  provide,    instruction  in  civil  law, 
as  bearing   particularly  on  canon  or   eccle- 
siastical, for  which  there  is  a  direct  demand  in 
our  prerogative  and  ecclesiastical  courts ;   con* 
stitutional  and  parliamentary  law,  not  only  in 
relation  to  our  own  country,  but  to  others; 
administrative  law,  in  its  connexion  with  ma- 
gisterial and  official  duty;  international  law^ 
as  it  affects  our  relations  to  our  sister  nations ; 
but  above  all,  the  great  and  enduring  prin- 
ciples on  which  all  law,  whatever  may  be  its 
local  or  temporary  modifications,  shoidd  rest, 
and  which  is  no  more  than  the  highest  mo- 
raJity,  directed  by  Uie  highest  philosophy  in 
action ;  this  is  the  appropriate  and  honourable 
vocation  of  an  university  law  school  or  faculty; 
and  which,  whilst  it  in  no  way  militates  against 
or  supersedes  the  peculiar  province  of  the 
special  professional   institution,   will   give  a 
higher  and  more  scientific  tone  to  the  entire 
study,  and  if  carried  out  in  a  manner  worthy 
of  its  dignified  ends,  will  go  far  to  replace  law 
in  its  legitimate  position;  and  from  being,  as 
it  now  is,  an  art  depending,  like  others,  on 
more  or  less  experience,  more  or  less  dexterity 
in  practice,  wiU  elevate  it  once  more  to  a  noble 
science ;  next  to  religion,  the  chief  instrument 
for  the  civilisation  and  happiness  of  mankind. 
Out  of  such  a  school  we  might  gradually  hope 
to  see  surise  a  succession    of   teachers    and 
guides,     as    publicists,    jurists,     professors, 
writers,  to  whom  we  might  refer  with  confi- 
dence for  counsel  in  all  the  higher  questions 
and  graver  difficulties  of  legislative  or  ad- 
ministrative   duty,    which,    in    constitatioiial 
states  especially,  must  continually  occur.  Such 
men,  by  their  distance  from  immediate  and 
transient  political  passions  and  interests,  and 


350 


Legal  Obituary, — Adndssum  of  Afiomeyt^^^Analfiieai  Dig€$i. 


from  the  more  comorehendsive  and  loftier 
character  of  their  stuaies,  would  be  enabled  to 
take  in  with  impartiality,  not  onl^  present  but 
future  considerations,  and  in  conjunction  with 
the  most  eminent  of  the  bench  and  bar,  might 
from  time  to  tims  be  entrusted  with  the  sim- 
plifying and  consolidation  of  our  statutes  into 
codes,  the  superintendence  of  such  proceedings 
on  public  and  private  bills  as  parliament  might 
hereafter  be  induced,  by  the  enormous  accu- 
mulation of  business,  and  sound  philosophic 
principles,  to  propose.  Such,  to  a  great  de- 
gree, are  the  functions  exercised,  with  so  much 
advantage,  by  the  law  faculty,  and  the  class 
which  it  has  formed,  in  foreign  universities ; 
and  lest  it  might  be  thought  that,  however  ad- 
visable in  foreign  states,  it  could  hardly  be 
applied  in  ours,  it  is  to  be  observed  that  it  is 
not  limited  by  any  form  of  government.  What 
has  been  found  good  in  Prussia,  has  not  been 
found  evil  either  in  Switzerland  or  America.*' 

LEGAL  OBITUARY. 

1847,  May, -Sit  David  Pollock,  Chief  Jus- 
tice of  Bombay.  Called  to  the  Bar  28th  Jan. 
1803,  by  the  Middle  Temple. 

June  17.  —  Joseph  Laing,  jun.,  solicitor,  of 
North  Shields,  Bank  Agent,  and  one  of  the 
Commissioners  for  that  place.  Admitted  on 
the  Roll,  Michaelmas  Term,  1829. 

June  21.  — David  Leahy,  Barrister-at-Law, 
Judge  of  the  Lambeth  County  Court.  Called 
to  the  Bar,  29th  Jan.  1831. 


June  25.^Jolm  RawlinsoD,  Eiq.,  magistrate 
of  the  Marylebone  Police  Court,  aged  69. 
Called  to  the  Bar  of  the  Middle  Temple,  Apiil 
10,  1818. 

July  1. — Henry  Morgan,  solicitor,  of  Gir- 
diff,  aged  56.  Admitted  on  the  Roll,  Michad- 
mas  Term,  1821. 

July  3.— Stephen  Abbott  Norcntt,  solicitor, 
of  Ipswich,  aged  69.  Admitted  on  the  Roll  of 
Eaeter  Term,  1800. 

July  5.— I^mael  Denton,  soHcHor,  of  Graf's 
Inn,  aged  81.  Admitted  on  the  Roll,  Hilary 
Term,  1794. 

July  8.  — Percival  Thomas  Torkington,  so- 
licitor, of  22,  New  Bridge  Street,  Bkckfrian, 
Admitted  on  the  Roll,  Hilary  Term,  1837 

July  11. — Michael  Clayton,  of  Lincoln's Imii 
Charlwood  Park,  Surrey^  and  Chesta-,  Nor- 
thumberland.  Solicitor.  Aged  53.  Admitted 
on  the  Roll,  Michaelmas  Term^  1816;  a  Mem- 
her  of  the  Council,  and  lately  IVeadent  of  the 
Incorporated  Law  Society. 

July  12. — Ralph  Harrison,  Esq.,  of  Lincoln's 
Inn«  Barrister-at-Law.  Called  to  the  Bar  25th 
May,  1821. 

July  13. — Andrew  Henry  Lynch,  Esq.,  late 
Master  in  Chancery.  Called  to  the  Bar  of 
Middle  Temple,  23rd  Jan.,  1818. 

July  18. — Robert  Suter,  of  Greenwidi,  So- 
licitor. Admitted  on  the  RoU  Trinity  Tens, 
1815. 

July  29.-~John  Moore,  Esq.,  of  lincohi'a 
Inn,  Barrister-at-Law.  Aged  70.  Called  to 
the  Bar  of  the  Inner  Temple  24th  Nor,  1809. 


NOTICES  OF  THE  ADMISSION  OF  ATTORNEYS. 

Michaelmas  Term. 

Pursuant  to  Judges'  Orders,  granted  since  the  printed  List.    {See  pp.  224,  226^  OMte) 


Clerks'  Names  ani  Rtsiden^es, 
Story,  John  Mellor,  50,  Lincoln's  Inn  Fields, 

and  Hemingfield,  York     . 
Templeman,  John  Marsh,  jun.,  Crewkerne 
Walpole,  William  Sturman,  articled  by  the 
name  of  William  Walpole,  jun.,  22,  Clar- 
endon Square;   Norwich;    and  Boyton 
Lodge,  near  Bury  »St.  Edmunds 
Young,   Horace,  Church   Row,  Limehouse, 


Qaeen's  VenrQ. 


To  whom  Articled,  Assigned,  ^c, 

John  Berks,  Hemingfield 

John  M.  Templeman,  sen.,  Crewkerne 


Jonas  Walpole,  Northwold. 
John  Young,  Sise  Lane 


and  Lincoln's  Inn  Fields  ....       J.  Whitehoase,  Lincoln's  Inn  Fklds. 


NOTICE  OF  APPLICATION  TO  RENEW  CERTIFICATE. 

Michaelmas  Term. 
Ratcliflfe,  Robert,  New  MiUs,  in  the  Parish  of  Glossop,  Derbyshire. 


ANALYTICAL  DIGEST  OF  CASES, 
reported  in  all  the  courts. 

CTommon  Eaio  &ourf$(. 

POOR    LAW  AND    MAGISTRATES' 

CASES. 
affidavit. 
See  Attachment :  Notice  to  Justices, 


aggrieved  parties. 
See  No^ce. 

APPEAL. 

1.  Grounds  of  appealSettlement.^EnOB' 
cipation. — Groimds  of  appeal  against  an  order 
of  removal  stated  a  settlement  acquired  by  the 
pauper's  grandfather,  and  that  after  the  acqui- 
sition of  that  seUlement,  the  father  was  » 
unemancipated   member  of  Uie   grandfather*! 


.  AmihfHcdl  Digut  t^Cases:  Comnum  Law  Courts. 
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faniilj;  and  that  ndtber  the  paaper  nor  his 
lather  had  gained  any  settlement  in  their  awn 
right.  Heid,  Bufficient,  without  enumerating 
and  negativing  the  modes  in  which  the  pauper's 
father  might  have  been  emancipated.  Reg.  v. 
InkabUanis  of  Rothtcell,  7  Q.  B.,  574  n. 

2.  Mandamus. — Costs. — ^Where  a  court  of 
quarter  sessions  dismissed  an  appeal  on  the 
groand  that,  according  to  the  practice  at 
sessions,  the  appeal  had  not  been  properly  en- 
tered and  respited  at  the  previous  sessions,  the 
court  made  a  rule  absolute  for  a  mandamus  to 
the  sessions  to  hear  the  appeal. 

Held,  {Wightman,  J.,  dubitante,)  that  the 
appeUanU  were  entitled  to  the  costs  of  the 
mandamua.  TAe  Queen  v.  The  Justices  of 
London,  33  L.  O.  583. 

3.  SessioT^, — Practtce.—kn  appellant  parish 
haa  the  option  of  appealing  to  the  next  prac- 


paid.    Held,  that  the  action  was  not  maintain- 
able.    Goodal  v.  Lowndes,  32  L.  O.  589- 

2.  Order. — Appearance  by  attorney. — A  per- 
son against  whom  an  application  is  made  for 
an  order  in  bastardy,  under  the  8  &  9  Vict.  c. 
10,  may  appear  before  the  magistrates  by  at* 
tomey  or  counsel. 

An  order  made  according  to  the  form  given 
in  the  schedule  annexed  to  the  act,  which  states 
that  the  proof  was  given  in  the  presence  and 
bearing  of  the  attorney  appearing  on  behalf  of 
the  putative  father,  is  sufficient,  although  it  was 
alleged  in  a  former  part  of  the  order  that  the 
putative  father  appeared  in  person.  The  Queen 
V.  Shipperbottom,  34  L.  O.  63. 

3.  Order  of  filiation.— Kn  order  of  filiation, 
under  stats.  4  &  5  W.  4,  c.  76,  s.  72,  and  2  &  3 
Vict.  c.  85,  ss.  1,  Z,  stated  that  the  application 
for  the  order  was  made  by  the  overseers  of  a 


ticable  sessions,  either  after  the  service  of  the  township,  but  did  not  show  that  the  township 
order  of  removal,  with  the  other  documents  re-  j  was  not  included  in  a  union  and  had  no 
ouired  by  the  4  &  5  W.  4,  c.  76,  s.  79,  or  after  guardians  :  Held,  on  motion  by  the  putative 
the  actual  removal  of  the  pauper.  Export e  the  ■<  father  to  quash  the  order,  which  had  been 
Overseers  of  the  Township  of  Leeds,  33  L.  O. '  brought  up  by  certiorari,  that  the  order  was 

bad,  as  not  showing  that  the  overseers  were  the 
proper  parties  to  make  the  application.  Reg.  y. 
Smith,  7  Q.  B.  543. 
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oee  Service, 

ARTICLES  OF  THE   PBACB. 

Power  of  justices  out  of  sessions  to  commit. — 
Ankles  of  the  peace  were  exhibited  against  A, 
at  the  Quarter  sessions  of  the  county  of  H.,  and 
he  was  Dy  the  court  ordered  to  enter  into  re- 
cognisance befoie  one  or  more  justices  of  H.  to  •  Mn7^J"tT"x^Z'^ 
keep  the  peace  for  six  calendar  months  thence  ^^^9»iratesj  Ao/ice. 
ensuing.  Under  the  warrant  of  two  justices  of 
H.,  A.  was  brought  before  two  justices  of  the 


Case  eited  io  tbe  judgment :  Reg.  v.  Ardsley,  5 
Q.  B.7J. 

CERTIORARI. 

See  Inhabitancy:     Commissioners*   Orders 


CHARGEABILITY. 

Removal. — An  order  of  removal  cited  a  corn- 


county  to  show  cause  why  he  should  not  plaint  by  the  parish  officers  that  the  pauper  had 
enter  into  ttie  recognizance,  and  he  then  re-  j  come  into  the  parish,  endeavouring  to  settle 
fused  to  do  so ;  whereupon  the  justices  last ;  there  contrary  to  law,  and  adjudicated  that  he 
mentioned  committed  him  to  the  countv  jail  for  had  become  chargeable  to  the  parish.  Held 
the  then  residue  of  six  calendar  months  from  j  bad,  because  the  complaint,  as  recited,  did  not 


the  date  of  the  order  of  quarter  sessions,  unless 
in  the  meantime  he  should  enter  into  the  re- 
cognisance. 

Held,  that  the  justices  had  no  power  to 
commit  and  that  the  prifM)ner  was  entitled  to 
be  dischaiged  on  habeas  corpus.  Ashton's  case, 
7  Q.  B.  169. 

ATTACHMENT. 

Suhpcua.'-Affidavit.'-The  affidavits  in  sup- 
port of  an  application  for  an  attachment  for 
^flobedience  to  a  crown  office  subpoena  to  ap- 
pear and  give  evidence  before  justices  touching 
a  paaper  settlement,  must  show  that  a  proper 
con^Jaint  was  made  to  the  Justices.  The 
Queen  v.  Vickery,  34  L.  O.  154. 

ATTORICBY'S  APPEARANCE. 

See  Bastardy,  2. 

BASTARDY. 

1.  Compromise  qf  indictment.  —  A.  was  in- 
dicted for  disobedience  to  an  order  for  pav- 
ment  of  monev  under  a  bastardy  order;  ne 
coDipromiaed  the  indictment  by  paying  the 
parish  money  and  the  costs.  He  afterwards 
had  reason  to  think  that  the  indictment  could 
not  have  been  maintained,  and  he  brought  as- 
Bumpait  to  recover  back  the  money  he  had 


aver  chargeability,  and  therefore  the  order 
showed  no  jurisdiction.  Reg,  v.  Inhabitants  of 
St.  Giles  in  the  Fields,  7  Q.  B.  529. 

Ctses  cited  in  tbe  jud«;mem:  Ilex  t.  Soutli 
Msrston,  1  Str.  189;  Rex  v.Iaskip  with  Sow- 
erby,  5  M.  &  S.  i9\f. 

See  Removal,  3,  4,  8. 

CHURCH-RATE. 

Churchwardens  and  minority  of  vestry, — Who 
form  part  of  vestry. — A  monition,  founded  on 
an  allegation  that  a  parish  church  was  out  of 
repair,  issued  from  an  ecclesiastical  court,  re- 

auiring  the  churchwardens  to  call  a  vestry  for 
le  purpose  of  making  a  rate,  and  the  pa- 
rishioners to  meet  in  such  vestry,  and  then  and 
there  make  a  rate  for  repair  of  the  church  and 
decent  celebration  of  divine  service,  &c.,  there- 
in. The  churchwardens  gave  notice  of  a  vestry 
meeting,  and  the  vestry  met  in  obedience  to  the 
monition ;  when  the  monition  and  notice  were 
read  the  churchwardens  produced  a  survey  and 
estimate  to  which  no  objection  was  made,  nor 
was  the  necessity  for  the  repairs,  &c.,  disputed. 
A  rate  of  2s.  in  the  pound  was  then  proposed 
and  seconded,  upon  which  an  amenament 
stating  an  objection  to  church-rates  in  general. 
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and  refuaing  to  make  any  rate,  was  . 
and  seconded,  put  to  the  meeting,  and  carried 
by  a  majority.  The  chairman  then  asked 
whether  any  further  propoaition  as  to  amount 
of  rate  was  made,  to  which  no  affirmative  an- 
swer was  made.  Thereupon  the  church- 
wardens and  other  members  of  the  meeting, 
being  the  minority  of  those  present,  made  a 
rate.  A  protest  was  then  delivered  on  behalf 
of  the  majority  of  those  present.  The  church- 
wardens proceeded  against  6.,  a  party  so  rated, 
in  the  ecclesiastical  court,  in  a  cause  of  sub- 
traction of  church-rate,  setting  forth  the  above 
facts  in  the  libel  and  in  the  proofs  propounded. 
The  libel,  &c.,  having  been  admitted  to  proof, 
6.  declared  in  prombition.  On  general  de- 
murrer to  the  declaration  (by  which  all  the 
facts  appeared):  Hdd,  1.  That  the  persons 
voting  for  the  amendment  must  be  considered 
aa  having  declined  to  join  in  the  proceeding's  of 
the  meeting,  the  amendment  having  no  refer- 
ence to  the  object  for  which  the  vestry  was 
summoned  under  monition  ;  that  the  persons 
so  voting,  therefore,  left  the  question  in  the 
hands  of  the  remainder ;  and  that  the  rate  was 
legally  made.  2.  That  it  was  unnecessary 
again  to  put  the  rate  formally  to  the  vote,  inas- 
much as  It  had  been  in  fact  taken  into  consi- 
deration and  negatived  by  the  amendment, 
though  it  would  have  been  more  regular  not  to 
put  ULt  amendment.  Judgment  for  defendants 
m  prohibition.     Gosling  v.  VeUy,  7  Q.  B.  406. 

Cases  cited  in  tbe  judgment :  Olkoow  v.  Wain- 
Tvright,  or  Rex  v,  Foxcroft,  2  Burr.  1017 ;  1 
W.  Bl.  tf  9  ;  Rex  y.  Monday,  %  Coirp.  530 ; 
Rex  V.  Hawkins,  10  East,  811  ;  Rex  ▼.  Parry, 
14  East,  649 ;  Taylor  v.  Mayor  of  Bath,  3  La- 
dais,  324;  Veley  ▼.  Burder,  12  A.  &  £.  308. 

commissioners'  ordbr. 

Mandamus.  —  Certiorari, — The  Poor  Law 
Commissioners  made  an  order  directing  the 
overseers  of  the  townships  of  a  union  to  as- 
semble and  appoint  a  barrister  to  act  as  re- 
turning officer  at  a  certain  election  of  guardians. 
A  rule  for  a  mandamus  to  the  overseer  having 
been  obtained,  Held^  that  there  was  nothing  on 
the  face  of  the  order  to  show  that  the PoorLaw 
commissioners  had  exceeded  the  jurisdiction 
given  them  by  the  4  &  6  W.  4,  c.  7^. 

Held,  also,  that  if  the  Poor  Law  Commis- 
noners  had  power  to  make  the  orckn*,  the 
validity  of  it  could  not  be  discussed  in  showing 
cause  against  a  rule  for  a  mandamus,  unless 
the  order  had  been  first  brought  into  this  court 
by  certiorari.  The  Queen  v.  1^  Overteers  of 
tie  Oldham  Union^  34  L.  O.  229. 

COMPROMISE. 

See  Bastardy,  1. 

COST8. 

See  Appeal,  2  j  Order,  1,  2. 

BMANCIPATIOM    OF  PAUPBR. 

See  Appeal,  1  j  Settlement,  1. 

EXAMINATIONS. 

See  Settlement,  2,  3,  5. 


RIOBWATS. 

Time  for  i^npeofin^.— Where  a  statute  eo- 
powera  justices,  on  information  kid  at  speod 
sessions,  to  make  orders  on  spedfied  paitei 
for  the  payment  of  money,  notice  of  the  ia- 
tended  information  being  first  given  to  todi 
parties,  and  empowers  them  to  appeal,  grnag 
notice  of  such  appeal  "  within  six  dajrs  afW 
such  ordfcr"  "shall  be  made  or  given,"  the 
time  for  notice  of  appeal  runs  from  the  makiDg 
of  the  order,  not  from  the  service. 

So  held  on  appeal,  under  sect.  3  of  stat.4  & 
5  Vict.  c.  59,  against  an  order  of  justices,  under 
sect.  1,  requiring  a  surveyor  of  highways  to  pay 
money  out  of  the  highway  rates  in  aid  of  tap- 
pike  funds.  Reg,  v.  Justices  qf  DerhfMrt, 
7  a  B.  193. 

Cases  cited  in  the  judgment :  Hex  v.  Jastktf 
of  Pembrokeshire, «  East.  313;  R«x  t.  Josiiott 
of  Staffordshire,  3  East.  151 ;  Hex  r.  Jastiw 
of  Laocaabire,  8  B.  &  C.  593. 
HIRING. 

See  Settlment,  3. 

INHABITANCY. 

Certiorari— kn  order  of  removal,  made  I8th 
Jan.,  purported  to  be  founded  upon  a  com- 
plaint that  the  paupers  *'  have  lately  intnided 
and  come  into  tne  said  parish  of  6.,  and  hiTB 
become  actnally  chargeable  to  the  same,"  ind 
directed  them  to  be  removed  to  B.  The  firrt 
practicable  sessions  for  an  appeal  wan  held  on 
1 1th  April,  and  were  adjourned  to  9th  Ma^. 
No  appeal  was  entered  at  the  sesnons  io  April, 
but,  according  to  the  practice  of  Alt  eooit,  an 
appeal  entered  at  the  adjourned  sittiBginM^ 
would  be  in  time.  The  overseers  of  A  laowd 
for  a  certiorari  on  25th  April:  BM,  that^ 
though,  the  time  for  appealing  had  noteipired, 
the  overseers  of  B,  mignt  obtain  a  w^aamnj, 
and  that  the  order  was  bad,  as  bong  fooodcd 
on  a  complaint  which  did  not  sufficieallyde^ 
that  the  paupers  had  come  to  inhabit  in  0. 
Reg  V.  WiUats,  7  Q.  B.  516. 

See  Jurisdiction,  1. 

JURISDICTION. 

1,  HeiikwaZ.— •*  Coming  to  settUr—lM^' 
ing* — An  order  of  justices,  removing  a  ptnper 
from  parish  B,  to  parish  P.,  both  in  theconstj 
of  M,,  recited  a  complaint  by  the  parish  officai 
of  B,  that  the  pauper  "  intruded  and  came  into 
the  said  parish  of  B.,  and  hath  actudly  becone 
chargeable  to,  and  is  now  inhabiting  in,  the 
same  parish  ;*'  and  it  adjudccd  "die  same  to 
be  true."  Held,  that  the  order  showed  jmis* 
diction,  though  it  did  not  stale  that  the  panfia 
had  come  into  the  parish  with  intent  to  am 
as  required  under  stat  1 3  &  14  C.  3, c  I^,  a.  1 ; 
inasmuch  as  stat.  35  6.  3,  c.  101,  s.  1.  gi^  ^ 
new  power  of  removing  paupers  inhabitiDi  and 
actually  char^ble,  with  reference  te  the  IW^ 
pose  with  which  the  pauper  inliabitB. 

The  order  appeared  to  be  made  by,  "w 'J* 
complaint  before,  "two  of  her  ^'^'T! 
justices  of  the  peace  acting  in  and  for  the 
county  of  3f ;"  and  it  contained  no  fethtf 
statement  of  the  place  where  it  was  intfc*' 
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c«pt  *«  If  .  to  wit  **  in  the  margin.  HeU  that 
it  aniEeiently  appealed  that  the  complaint  and 
order  were  made  in  M. 

The  order  directed  the  pariah  offieeia  of  B, 
to  remove  the  panper  "  on  sight  hereof."  HM, 
not  invalid  on  that  account.  Held,  also,  that  it 
anfficiently  appeared  that  the  justicei  were 
jnsticea  of  the  county  of  M,  Reg,  y.  JfiAoM* 
ianiso/St.  PmU  Covent  Garden,  7  Q.  B.  533. 

Cue  cited  in  tbe  judgment :  Rex  ▼.  St.  James  in 
Bvry  8f.  Edmunds^  10  Ensl,  S5. 

2.  An  order  of  removal,  having  the  marginal 
venne  "Borough  of  K.,"  andcommeDcing, 
"  upon  the  complaint  of  the  churchwardens," 
&c.,  "  unto  us  G.  C.  and  T.  F./'  "  being  two 
of  her  Miyesty's  Justices  of  the  peace  for  the 
eaid  borough  of  jRT./'  does  not  sufficiently 
show  that  the  justices  beard  the  complaint 
within  the  jurisdiction.  The  complaint  should 
appear  to  have  been  heard  by  justices  ''  in  and 
/or,"  &c.  Reg,  v.  Inhabitants  of  Stockton,  7  \ 
Q.  B.  520.  I 

See  Articles  qf  the  Peace ;  ChargeMlity ; , 
Maintenance  ;  Notice  ;  Rate,  2.  I 


MAQI8TRATB8. 

Certiorari, — Return, — In  September  A,  B, 
leonvicted  before  magistrates  of  harbour- 
ing seamen,  under  the  7  &  8  Vict  c.  112 ;  in 
November  a  writ  of  certiorari  issued  to  remove 
the  record  of  the  conviction  into  this  court ;  in 
December  a  return  was  made ;  and  in  January 
the  points  for  argument  were  given.  The  con* 
miction  omitted  to  set  out  the  evidence  taken 
before  the  magistrates.  Tbe  court  discharged 
a  nde  obtamed  either  to  quash  the  return,  or 
to  take  it  off  the  files  of  the  court,  in  order  that 
the  conviction  might  be  amended  by  setting  out 
the  evidence. 

The  certiorari  required  the  magistrates  to 
retam  the  record  of  a  conviction  in  which 
A.  B.  was  convicted  of  certain  trespasses  and 
contenipta. 

Held,  that  although  only  one  offence  was 
committed,  the  conviction  was  properly  de- 
acribed,  and  that  after  the  magistrates  had  re- 
turned the  right  conviction  it  was  too  late  to 
take  such  objectbn.  The  Qaeen  v.  Tnrk,  34 
L.  O.  133. 

See /ttrtmf ic/iofi ;  Notice;  Order,  Sj  Pro- 
duetUm  ftf  Documents, 

If  AINTBNANCB  OUT  OP  WOBKHOU8B. 

Summons  to  show  caiwe.— JFbrw  of  order, — 
Jurisdiction. — ^An  order  of  justices  under  stat. 
4  &  5  W.  4,  c.  76,  6.  27,  for  relieving  a  pauper 
daewheie  than  in  the  workhouse,  cannot  be 
made  wiUiont  summoning  the  parties  who  will 
be  hardened  by  such  order  to  show  cause  why 
it  ahonld  not  he  made. 

When  such  relief  is  to  be  given  in  a  pariah 
forming  part  of  a  union,  qwtre,  whether  the 
order  should  be  addressed  to  the  overseers  or  to 
tiie  gutfdians.  Qusere,  also,  whether  in  the 
eaae  of  such  a  parish,  tbe  order  sufficiently 
ahowa  jmiadiction,  under  sect.  27,  if  the  justices 
only  deacribe  themselves  as  "  two  of  her  Ma- 
jealy'lijiiatioea  of  die  peace,  acting  in  and  for 
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the  county  of  A,,  and  usually  acting  at  £•» 
within  the  district  of  the  C.  poor  law  union," 
(in  which  the  pariah  lies,)  "  in  the  said  county/ 
Rtg.  V.  Jbtnes  union,  7  Q-  B.  690. 

MANDAMUS. 

See  Appeal,  2  ;  Commissioners*  Order. 

NOTICE. 

Certiorari,^ Affidavit, — Parish  aggrieved,-^ 
Jurisdiction. — Appellants  against  an  order  of 
removal  served  on  respondents  an  order  of 
sessions  quashing  the  order  of  removal.  The 
order  of  sessions  appeared  by  the  caption  to  be 
made  at  sessions  holden  before  JB.,  J.,  M,,  and 
other  their  sociates,  justices  assigned,  &c.,  in 
the  county.  Tbe  respondents  obtained  a  rule 
nisi  for  a  certiorari  on  affidavit  of  notice  to  £• 
and  /.,  the  affidavit  stating  that  B,  and  J,  were 
two  of  the  justices  present  at  tbe  sessions,  and 
two  of  the  same  justices  whose  names  appeared 
in  the  caption.  The  notice  was  signed  A.  and 
H,,  attorneys  for  the  inhabitants  of  the  said 
parish  of  S.,**  (the  respondent  parish);  and 
another  of  the  affidavits  on  which  the  rule  was 
obtained  stated  that  /I.  and  H,  "were  retained 
and  employed  bv  and  on  behalf  of  the  inhabit- 
ants of  the  parish  of  S.  in  the  prosecuting  and 
conducting  an  appeal,"  &c.,  (describing  the  re- 
spondents and  tne  order  of  removal). 

Held,  sufficient  evidence  of  service  upon  and 
by  the  proper  parties,  under  stat.  13  G.  2,  c.  18« 
s.  5,  in  default  of  evidence  to  the  contrary. 

The  affidavits  showed  that  the  order  of  re- 
moval was  made  and  suspended  on  29th  July^ 
and  that  the  suspension  had  never  been  taken 
off;  that  the  order  was  served  on  the  appel- 
lants on  7th  August ;  that  the  appellants,  on 
14th  October,  served  on  respondents  a  notice, 
dated  6th  September,  stating  the  intention  of 
appellants,  at  the  next  sessions,  to  enter  and 
trv  an  api^eal  against  the  order  of  removal,  in 
wnich  notice  was  incorporated  a  statement  of 
grounds  of  appeal ;  that  by  the  practice  of  the 
sessions,  8  days'  notice  of  trial  was  required ; 
that  the  next  quarter  sessions  were  held  I7th 
October ;  that  no  appeal  was  then  prosecuted, 
or  entered  and  respited,  as  one  of  the  de- 
ponents, respondents'  attorney,  had  been  in- 
formed and  verily  believed,  that  the  respondents 
did  not  attend  at  the  October  sessions,  nor  at 
the  following  Epiphany  sessions,  and  heard  no- 
thing more  of  the  appeal  until  15th  Feb.  fol- 
lowing, when  a  document  purporting  to  be  a 
copy  of  an  order  made  on  appeal  at  the 
Epiphany  sessions  held  on  4th  Jan.,  for  quash- 
ing the  order  of  removal,  was  sent  to  respond- 
ents by  the  veatiy  clerk  of  the  appellant  parish. 
A  rule  for  quashmg  the  order  of  sessions  hav- 
inff  been  obtained  on  these  affidavits,  and  no 
affidavits  being  filed  in  answer, 

Held,  that  the  October  sessions  were  the  next 
practicable  sessions  after  the  order  of  removal, 
and  that  if  the  appeal  was  not  entered  and  re- 
spited at  those  sessions,  the  next  Epiphany 
sessions  had  no  jurisdiction  to  entertain  it. 

Held,  also,  by  Lord  Denman,  C.  J.,  WiUiams, 
and  Wightman,  Js.,  that  the  statement  of  the 
respon&nta*  attorney  in  the  negative,  '*  as  he 
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had  been  informed  and  believed,"  remaining 
unanswered  bv  the  opposite  party,  ehowed  suf- 
ficientiy  that  tiie  appeal  had  not  been  entered 
and  respited  at  the  October  sessions,  dubUanie 
Paiteson,  J. 

Held,  also,  that  the  respondents  were  ag- 
grieved (within  the  pro^^sion  of  stat.  13  &  14 
C.  2,  c.  12,  8.  2,)  by  the  order  of  sessions,  and 
that  this  court  was  bound  to  interfere  on  their 
behalf.  Reg,  v.  Inhabitants  of  Sevenoaks,  7 
Q.  B.136. 

See  Order,  1 ;  Rate,  2  ;  RemoviU,  4  j  Service. 

ORDER. 

1.  Costs, — Service. — Notice  to  produce. — An 
order  of  quarter  sessions,  on  dismissal  of  an 
appeal  against  a  poor-rate,  that  the  appellant 
snail  pay  costs  "  immediately  upon  service  of 
this  order  or  a  true  copy  thereof,"  is  valid ;  for 
the  order  is  a  judgment  of  the  sessions,  and 
therefore,  service  of  the  oriprlnal,  or  production 
of  it  on  senice  of  a  copy,  cannot  be  required. 

On  indictment  for  aischarging  such  order, 
with  an  averment  that  a  true  copy  of  the  order 
was  served  on  defendants,  and  they  had  notice 
of  the  said  order  and  of  the  contents  thereof, 
the  prosecutors  produced  in  court  the  minute 
book  of  quarter  sessions  in  which  the  order 
was  entered,  and  a  copy  of  the  order,  on  parch- 
ment, which  was  an  authentic  extract  of  the 
mbutes ;  and  they  offered  parol  evidence  that 
a  true  copy  of  the  order  was  served  on  the  de- 
fendants, and  the  contents  of  the  parchment  at 
the  same  time  read  over  to  them :  Held,  that 
(whether  the  parchment  was  an  original  or  noi) 
parol  evidence  as  to  the  copv  served  was  ad- 
missible without  notice  to  the  defendants  to 
produce  the  copy  itself:  for  the  object  of  the 
evidence  was  only  to  piove  notice  of  the  order, 
which  notice  the  copy  was ;  and  therefore,  no- 
tice to  produce  it  was  unnecessary.  Reg.  v. 
Mortlock,  7  Q.  B.  459. 

2.  Taxation. — Costs  at  adjourned  session. — 
Implied  consent. —The  order  for  costs  was  made 
at  first  without  stating  the  amount,  which  was 
left  to  be  ascertained  by  the  clerk  of  the  peace ; 
the  justices  then  adjourned ;  the  costs  were 
taxed,  and  the  amount  verbally  reported  by  the 
clerk  of  the  peace  at  the  adjourned  sitting, 
which  was  not  attended  by  all  the  magistrates 
originally  present.  The  order  was  there  finally 
drawn  up,  with  the  amount  of  costs  as  taxed  : 
Quare,  by  Coleridge,  J.,  whether  the  justices, 
at  the  adjourned  sitting,  had  jurisdiction  to 
settle  the  costs.  But,  evidence  having  been 
given,  on  the  trial  of  the  indictment,  that  both 
the  appellants  and  respondents  had  an  oppor- 
tunity of  attending  the  taxation,  and  knew  of 
the  proceedings  at  the  adjourned  sessions,  and 
took  no  objection :  Held,  on  motion,  after  ver- 
dict of  guilty,  for  a  new  trial  or  to  enter  a  ver- 
dict for  defendants,  that  the  irregularity,  if  any, 
was  no  ground  for  disturbing  the  verdict.  Reg. 
v.  Mortlock,  7  Q.  B.  460. 

3.  Removal.  —  Signature  of  justices.  —  An 
order  of  removal  purported  to  be  made  by  two 
justices  for  the  jurisdiction,  but  did  not  set 
forth  their  names  in  full ;  in  signing  the  order. 


one  juatice  abbreviated  his  efaristym  name,  the 
other  denoted  his  chrtstnn  name  by  an  initial 
only. 

The  exammation  on  which  the  order  was 
made  purported  by  its  caption  to  have  been 
taken  by  two  justices  for  the  jonsdiction ;  aad 
the  jurat  was  ''  sworn  before  us  the  said  jos- 
tices,"  and  was  signed  in  the  same  maaner  as 
the  order. 

Held,  in  each  case,  that  the  signatnrea  were 
sufficient.  Reg*  v.  InhabitanUof  fVortkeaburg, 
7  a  B.  535. 

See  Removal,  5,  6,  7 ;  Settlement,  2. 

PRODUCTION   OP   DOCUMENTS. 

Removing  justices.— Th»  summons  of  a  jus- 
tice,  requiring  a  party  possessed  of  docameots 
to  attend  as  a  witness  and  produce  auch  docn- 
ments  on  the  hearing  of  an  application  for  an 
order  of  removal,  is  not  eouivalent  to  SLSubpama 
duces  tecum  J  and  secondary  e^ndence  is  not 
admissible  on  proof  that  such  summons  has 
been  sensed  and  disobeyed. 

So  held,  when  the  person  served  was  an 
overseer  of  the  parish  to  which  it  was  proposed 
to  remove,  and  the  summons  (headed  "  Sum- 
mons to  witness  ")  was  addressed  to  the  over- 
seers, requiring  them  to  produce  the  rate-books. 
Reg.  V.  Inhabitants  of  Orton,  7  Q.  B.  120. 

RATE. 

1.  Dock  dues.— By  stat.  14  Geo.  3,  c.  56,  s. 
15,  the  Hull  Dock  Conpany  were  empowered 
and  required,  within  seven  years  from  Dec.  31, 
1774,  to  make  a  basin  or  dock  at  Kxngston- 
upon^Hull,  with  reservoirs,  sluices,  bridges, 
roads,  &c. ;  by  s.  18,  certain  lands  of  the  crown 
were  granted  to  them  for  that  purpose;  and  s. 
42  enacted,  that  in  consideration  of  the  ex- 
pense the  company  would  be  at  in  working  and 
keeping  in  repair  such  dock,  &c..  there  should 
be  payable,  from  and  after  Dec  31,1774,  to 
the  company,  for  every  ship,  &c.  **  coming 
into  or  f[oing  out  of  the  said  harbour,  basin,  or 
docks,  within  the  port  of  Kingston -upon- Hull," 
or  unlading  or  putting  on  shore,  or  lading  or 
taking  on  board,  anjr  of  their  cargo,  or  any 
goods,  within  the  said  port,  certain  duties  of 
tonnage  (according  to  the  full  of  the  reach  and 
buithen),  to  be  paid  at  the  time  of  the  ship's 
entry  inwards  or  clearance  outwards ;  or,  in 
case  any  ship  should  not  enter  as  aforesaid, 
then  at  any  time  before  such  ship  shall  proceed 
from  the  said  port,  at  the  custom-house  in  the 
said  port. 

llie  company,  according  to  the  statute,  made 
a  dock  in  the  parish  of  T.,  communicating  with 
the  harbour  or  river  Hull,  and  the  river  Ham- 
ber.  The  dock  is  in  their  own  land,  granted 
as  above.  Thev  have  no  right  of  property  in 
the  h^bour^  anu  occupy  nothing  on  the  shores 
of  the  Humber,  except  the  entrance  basin  of 
the  dock.  The  port  of  Hull  (in  the  popular 
sense,  adopted  in  this  case)  includea  the  num- 
ber to  the  mid  stream,  and  all  ships  using  the 
dock  pass  through  this  portion  of  the  Humber. 
Some  discharge  and  load  their  cargoea  in  the 
I  Humber  or  uie  haibour,  without  using  the 
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case. — Fresh  ehargeahiUty, — A  pauper  was  re-' 
moved,  and  copies  of  the  order,  exaxmnations, 
&c^  sent  to  the  parish  to  which  she  wa«  re- 
moved ;  hut  the  copy  of  the  order  of  removal 
did  not  contain  the  signatures  of  the  remo\dnf( 
justices.  On  this  ohjection  the  order  of  re- 
moval was  quashed  on  appea],  suhject  to  a  case. 
The  respondents,  however,  took  no  steps  to 
bring  the  case  up.  Afterwairds  the  pauper  he** 
came  again  chargeable,  having  obtained  no 
fresh  settlement.  Held,  that  she  might  (even 
before  the  time  for  obtaining  a  certiorari  to 
bring  up  the  order  of  sessions  expired  bo  re- 
moved to  the  same  parish  as  before ;  for  that 
Ist,  The  former  oraer  was  not  conclusive  as  to 
the  merits ;  and  2ndly,  Not  proceeding  with 
the  case  granted  on  the  first  appeal  did  not 
preclude  her  removal  on  a  new  chargeabih^.     ■ 

The  pauper,  in  her  examination,  stated,  "I  am 
unable  to  maintain  myself,  and  am  now  resid- 
ing in,  and  receiving  relief  from,  and  am  actu- 
ally chargeable  to,"  the  appellant  parish. 

Heldy  sufficient  evidence  of  chargeability. 
Beg,  V.  Inhabitants  of  Great  Bolton,  7  Q.  B» 
387. 

Cases  cited  in  tlie  judgement :  Rex  v.  Wick  St, 
Lflwrenco,  5  B.  &  Ad.  526 ;  Hex  v.  WLeelock, 
3B.  &C.  Ml. 

4.  Mother  and  child,  —  Notice  of  charge^ 
ability, -^U  a  female  pauper  and  her  child  with- 

,    - -,  in  the  age  of  nurture  be  removed  by  order  of 

8.  1,  reouiriog  pubUcation  of  the  rate  only,  and  |  justices,  quare,  whether  such  order  can  be  en- 

not  of  the  aQcwaace.    Beg,  v.  Paywter,  7  B.  &  |  forced,  if  the  notice  of  chargeabilitv  does  not 

C.  255.  I  mention  the  child  as  chargeable,  ana  in  reciting 

GaBecitedinthejudgmeot:  Bennett  v. Ed w«ds,i  ^^^  order  for  removal  of  the  mother  does  not 

7  B  &  C  586*  show  that  the  child  is  therem  named. 

See  Cknr^rate,-  B^l.  ,.  J't^l'e^}r^t!':C:''A?y^L^Z"'l^^ 

REMOVAL.  named  the  mother  only,  the  parish,  to  which  the 

I.  Grounds  of  Appeal, — Separate  and  tfw- 1  removal  is  made  must  nevertheless  receive  the. 
tinct  tenement. — A  statement  of  grounds  of  |  child,  if  within  the  age  of  nurture,  and  brought 
appeal  against  an  order  of  removal,  alleging  a  with  the  mother. 

settlement  acquired  hy  paying  parochial  rates '  In  a  notice  of  chargeability  the  words  "has 
for  a  tenement  consisting  of  houses,  since  the ;  become  chargeable"  are  equivalent  to  "is 
passing  of  stat.  6  G.  4,  c.  57>  must  aver  that !  chargeable.''     Per  Lord  Denwon,  C.J,    Beg.\ 


dock  or  entenng  upon  any  property  belonging 
to  the  company ;  but  these,  as  well  as  the  snips 
entering  the  dock,  pay  the  tonnage  duties :  Held, 
on  appeid  against  a  poor-rate  for  the  parish  of 
T., 

Ist,  Even  asuming  that  the  word  "  harbour  " 
in  s.  42,  was  synonvmous  with  "  port,*'  so  that 
the  duties  attachea  on  all  ships  entering  the 
port,  whether  they  came  into  the  dodc  or 
not,  still  that  the  company  were  rateable  for 
the  duties  on  ships  which  actually  did  enter 
the  dock,  those  duties  being  profits  of  the  com- 
pany's land  in  T.,  accruing  there.  But  2ndly, 
That  they  were  not  rateable  in  T.,  for  the  dock 
in  respect  of  duties  which  were  paid  by  ships 
not  entering  or  using  it.  Reg,  v.  Hull  Dock 
Compmty,  7  Q.  B.  2. 

CoMe  cited  in  the  judgment  :  Reg.  ▼.  Bristol 
Dock  Company,  1  Q.B.  535. 

2.  AUowanee,  —  Notice,  —  Jurisdiction, — In 
the  written  notice  of  a  rate,  published  by  the 
parish  ofiicers  and  proved  before  the  justices, 
it  was  stated  that  the  rate  had  been  allowed 
"  by  one  of  her  Majesty's  justices  of  the  peace, 
acting  within  the  Metropolitan  district,  pursu- 
ant to  the  Stat,"  &c. 

Held,  that  if  this  did  not  sufliclently  show 
that  the  magistrate  was  one  of  those  autnorized 
by  Stat.  2  &  3  Vict.  c.  71,  e.  14,  to  perform  the 
functions  of  two  justices,  the  notice  of  allow- 
ance was  not  therefore  void;  stal.  17  G.  2,  c.  3, 


the  tenement  was    "separate   and  distinct, 
Beg,  V.  Inhabitants  of  Ripon,  7  Q>  B.  225. 

2.  Documents  before  justices, — Copies  to  ap- 
pellants,—  On  application  to  justices  for  an 
order  of  removal,  the  settlement  alleged  was 
an  interest  in  land  acquired  by  the .  pauper  as 
administrator.  The  examination  stated  this 
interest,  and  the  grant  of  the  letters  of  admi- 
nistration, with  names  and  dates ;  and  together 
with  the  examination  there  were  sent  to  the 
appellant  parish  copies  of  letters  of  administra- 
tion corresponding  in  names  and  dates  with 
the  letters  aescrib^d  in  the  examination ;  but 
the  examination  did  not  expressly  show  that 
any  letters  of  administration  were  produced 
before  thf  justices,  nor  was  any  notice  given  to 
the  appellants  of  their  having  been  produced. 

Held,  that  the  examinations  were  not  on  that 
ground  insufficient^  for  that  it  must  be  assumed 
that  the  letters  sent  to  the  appellant  parish  were 
before  the  justices.  .  Reg,  v.  Inhabitants  of  St, 
Anncy  Westminster,  7  Q.  B^  245. 

3.  After  previous  order  quashed  subject  to  a 


V.  Inhabitants  of  Stockton,  7  Q.  B.  520. 

5.  Conclusiveness  of  former  order.  —  An 
order  of  rerroval  was  made  on  an  examination 
which  showed  that  the  pauper  never  acquired  a. 
settlement  for  himself,  but  ^vas  emancipated  in 
1823;  that  his  father  was  apprentice  in  L.  in 
1790,  and  was  removed  to  L.  under  an  order 
of  removal,  in  1838,  against  which  L,  had  not 
appealed,  but  had  subsequently  maintained  the 
father :  the  examinations  did  not  set  forth  the 
circumEtances  of  the  apprenticeship  so  as  to 
prove  that  the  father  acquired  a  settlement  in, 
L,  thereby,  but  they  showed  that  the  father 
never  gained  a  settlement  after  the  apprentice- 
ship. 

Held,  that  the  order  unappealed  against,  for 
the  removal  of  the  father,  was  conclusive  evi- 
dence of  the  settlement  of  the  son.  Reg,  y. 
Inhabitants  of  Brighthlemstone,  7  Q.  B.  549. 

6.  Conclusiveness  qffornter  order  of  sessions 
on  appeaL^lhe  sessions,  on  appeal,  quashed 
an  order  of  removal  from  P.  to  L.,  founded  on 
examinations  which  stated  a  settlement  by  rent- 
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Ing  and  occupying  a  house  in  L.  for  one  year, 
at  221  a  year,  and  being  asseeaed  to  the  poor- 
rate  in  L.,  which  the  partv  had  naid  as  the  oc- 
eopier  of  the  said  house  auring  his  occupation. 
The  ground  of  appeal  was,  that  the  examina- 
tion was  ddfective  as  not  stating  in  what  year 
or  years  the  party  rented  and  occupied,  or  that 
die  house  was  rented  by  him  in  X/.,  or  occupied 
under  a  yearly  hiring,  and  the  rent  to  the 
amount  of  lOZ.  actually  naid  for  one  whole  year, 
at  the  least,  or  that  such  house  was  actually 
occupied  under  a  yearly  hiring  by  him,  and  the 
rent,  &c.,  paid  by  him  for  the  tame,  or  that  he 
had  been  assessed  to  the  poor-rate  luid  paid  the 
same  in  respect  of  such  house  for  one  year. 
The  order  of  sessions  stated  the  order  of  re-  ' 
movsd  to  be  quashed  on  the  ground  of  the  "  ex- 
amination disclosing  no  settlement  on  the  face ' 
thereof,  and  the  appellants  baring  given  notice  | 
thereof   in  their  grounds  of  appeal.'*     The; 
pauper  being  again  removed  from  P.  to  L.,  it 
was  stated,  and  relied  upon  as  a  ground  of 
appeal,  that  the  examinations  did  not  show  any 
aettlement  acquired  since  the  above  order  of 
sessions,  and  in  fact  no  new  settlement  ac- 
quired.   The  sessions,  however,  confirmed  the 
new  order  of  removal,  subject  to  a  case  stating 
all  the  circumstances  of  the  former  decision, 
and  submitting  as  the  question  for  this  court, 
whether  or  not  the  former  order  of  sessions ' 
was  conclusive.     Held,  that  this  court,  being ' 
enabled   bv  the  case  stated  to  see  that  the , 
former  oraer  of  sessions  had  disposed  of  the  | 
substantial  question,    might    pronounce   that! 
order  conclusive,  though  tlie  sessions  by  their 
last  order  had  decided  the  contrary.    And  the ' 
latter  order  was  quashed.     Reg.  y.  Inhabitants  < 
of  St.  Mary,  Jjambeth,  7  Q.  B.  587. 

7.  Conclusiveness  qf  former  order  of  sessions 
on  appeal. — Appellants  against  an  order  of  re- 
mo^  objected,  in  their  grounds  of  appeal, 
that  the  examination  did  not  properly  show  the  | 
residence  necessary  to  the  acquiring  a  settle- 
ment, and  that  other  specified  facts  were  insuf- 
ficiently alleffed ;  they  also  denied  the  settle- 
ment. At  me  sessions,  this  order  was  *<on 
motion  of  the  said  respondents,  set  aside  for 
insufiSciency  of  exammation."  Afterwards  the 
respondents  again  removed  the  paupers  to  the 
appellant  township  on  an  examination  disclos- 
ing substantially  the  same  grounds  of  settle- 
ment as  before :  Held,  on  appeal  against  this 
second  order  of  removal,  that  the  first  order  of 
sessions  was  conclusive  between  the  parties  on 
the  point  of  settlement.  Reg.  v.  Inhabitants  of 
Mel,  7  Q.  B.  593. 

8,  Order  removing  children. — Averment  as  to 
marriage  of  parents.  —  Decision  at  sessions.  — 
ChargeabUity. — Paupers  were  removed  to  the 
settlement  of  O.  B.,  as  their  father,  on  an  ex- 
amination stating  that  G.  B.  died  on  May  1, 
1843,  and  his  wue  the  previous  daj,  leaving 
dght  children,  some  of  whom  were  the  said 
paupers ;  and  that  the  said  chUdren  were  resid- 
mg  with  their  said  narenta^  O.  B.  and  his  said 
wue,  until  their  deatns  as  aforesaid.  On  appeal, 
and  objection  taken,  that  the  examination  did 
not  show  that  the  paupers  were  legitimate,  and 


therefora  did  not  warrant  the  order  of  remonl, 
the  sessions  decided  in  &voar  of  the  a^pga^ 
subject  to  the  opinion  of  this  couit  oa  the 
Question,  whether  or  not  the  objecdoo  wu 
fatal :  Held,  that  the  legitimacy  appeared  snffi* 
eiently  to  warrant  the  order  of  removal  Order 
of  sessions  quashed :  Semble,  per  LordBesMi, 
C.  J.,  that  if  the  question  submitted  bad  ben, 
whether  or  not  the  examination  ^e  the  ap- 
pellant suflicient  materials  for  inquuyythis  court 
would  not  have  interfered  with  the  dedfioo  at 
sessions.  That  paupers  are  '' receiviag  rdicf 
from,"  and  ''actually  chargeable  to^"  a  town- 
ship which  they  inhabit,  is  a  sufficieat  arer* 
meat  of  chargeability.  Reg.  v.  Inhabitmtt  (f 
Totley,  7  Q.  B.  596. 

See  Chargeability;  Jurisdiction;  On2er,3; 
Settlement. 

SBBVICB  OF  NOTICB  OP  APFBAL. 

Notice  of  appeal  against  a  conviction  under 
Stat.  5  &  6  W.  4,  c.  50,  s.  72,  is  well  serredoa 
the  justice,  under  s.  105,  if  delhroed  at  hii 
dwelling-house,  though  not  to  him  personallf. 
Aeor.  y.  Jmttces  of  North  Riding  of  Yorhhin, 
7  Q.  B.  154. 

See  Order,  I. 

BBTTLBMBNT. 

1.  Presumption  o/ etfiaiictpaHon.~A  pauper 
was  removed  to  narish  A.  on  examinations, 
which  9howed  that  ne  had  gained  nosetdeaent 
in  his  own  riffht,  and  that  when  the  pauperis 
27  years  old  nis  father  had  received  relief  from 
parish  A.,  while  resident  elsewhere. 

Held,  suflicient,  for  that  emancipation  was  not 
to  be  prestimed. 

Although  it  was  not  stated  that  the  paaper, 

at  the  time  in  question,  was  resident  with  lus 

father  or  formed  part  of  his  family.    Reg-r. 

Inhabitants  ofLillesha^,  7  Q.  B.  158. 

Cases  cited  in  the  judgment :  Rex  T.OultoD,  S 

Ner.&  M.62;  S.C.  5  B.  &  Ad.9j8;  Reg.r. 

Middleton  in  Teeadale,  10  A.  &  £.  688. 

2.  Certainty  in  examinations.  —  Order  uader 
seal. — In  an  examination  touching  tiie  scttk- 
ment  of  a  bastard  child,  (not  shown  to  hm 
gained  any  settlement  since  the  birth,)  a  ltat^ 
ment  that  such  child  was  bom  "  in  or  about 
1833,''  is  not  sufficiently  precise ;  nnce,  under 
sec.  71,  of  Stat.  4  &  6  W.  4,  c.  76,  it  may  be  ma- 
terial that  the  birth  should  have  taken  jji*» 
before  Aug.  14,  1834 ;  and  the  words  "mor 
about"  do  not  exclude  the  supposition  thit 
the  child  may  have  been  bom  later. 

It  is  not  necessaiy  that  an  order  of  ju^ 
should  be  sealed  with  wax.  An  impresaioa 
made  in  ink  with  a  woo<1en  block,  in  the  usoal 
place  of  a  seal,  is  sufficient,  when  the  docfl- 
ment  purports  to  be  given  under  the  hands  aad 
seals  of  the  justices^  and  is  in  fact  signed  and 
delivered  by  them.  Beg.  v.  InhabitanU  of  St, 
PouFs,  Covmt  Garden,  7  Q.  B.  232. 

Case  eitedin  theradgmeat:  Reg.  ▼.  Joftioefof 
Derbyaliirs»  1  WiH  WoH.  it  Hodg.  StS. 

3.  Hiring.  —  Certainty  in  eMoaintttum.^ 
Averment  (^  being  immarrM.— A  statement  is 
an  examination,  that  the  panper»  ''in  or  aboat 
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tbe  year  1832/*  was  hired  as  a  yearly  sen^ant, 
is  insufficienty  iaasmuch  as  tbe  hiring  might 
hare  taken  place  after  Aug.  14,  1833,  and  the 
year's  service  under  it  would  consequently  have 
not  been  completed  before  Aug.  14,  1834,  and 
80  no  settlement  have  been  acquired,  by  stat. 
4  &  3  W.  4»  c.  76,  8. 6ft. 

A  statement  that  the  pauper,  ''being  then 
unmarried  and  having  no  enild  or  chi&ren," 
was  hired  by  5/  as  a  yearly  servant,  and  served 
him  under  such  yearly  hiring  for  four  years 
and  more,  and  lived  and  lodged  in  the  ap- 
pellant parish,  ''  for  more  than  40  days  next 
preceding  the  termination  of  the  sud  service," 
was  held  insufficient,  inasmuch  as  the  language 
imported  several  yearly  hirings,  and  it  was  not 
stated  that,  at  the  time  of  the  last  hiring,  the 
panper  was  unmarried  and  without  ch3d  or 
children.  Reff,  v.  Inhabitants  of  8t.  Anne^s^ 
Westmingter,  7  Q.  B.  241;  vide  Reg,  r.  Si, 
Pautg,  Covent  Garden,  7  QLB,  232. 

4.  Mother. — Pauper  was  removed  on  exami- 
nations showing  a  maiden  settlement  of  his 
mother  by  residence,  while  unemancipated, 
with  her  father,  who  rented  a  tenement  No.  3, 
Hotbath  Street,  in  the  parish  of  St.  James, 
Bath.  They  further  stateid,  that  the  pauper's 
father  took  a  house,  ''  being  No.  8,  Hotoath 
Street  aforesaid,"  of  the  yearly  value  of  10/., 
and  was  legally  settled  upon,  occupied,  and  re- 
sided in,  the  same  from  March,  1819»  for  one 
year  and  a  half. 

Held,  that  "Hotbath  Street  aforesaid  "  could 
not  be  yiken  to  mean  "  Hotbath  Street,  in  the 
parish. of  St.  James;"  and  therefore  that  tbe 
father's  settlement  was  not  properly  ascertained. 
That  the  respondents  could  not  avail  them- 
selves of  the  mother's  settlement,  because  it 
appeared  that  the  father  had  a  settlement, 
which  onght  to  have  been  inquired  into.  And 
that  the  order  was  properly  quashed  at  sessions 
on  these  defects  in  the  examinations  pointed 
out  in  grounds  of  appeal. 

Tbe  court  will  presume  that  a  place  in  Eng* 
land  ie  parochial,  if  nothing  to  the  contrary  ap- 
pears. Reg.  V.  Inhabitants  of  St.  Margaret, 
fVestmmsier,  7  Q.  B.  569. 

5.  Examkuaioni. —  Student  information. — 
Conclusiveness  of  finding  at  sessions. --An  ex- 
amination touching  setUement  stated  a  mar- 
riage to  have  taken  place  in  the  church  of  B. 
Among  the  grounds  of  appeal,  it  was  alleged 
that  the  examination  was  ddective,  because 
there  were  two  churches  of  B. ;  and  this  ap- 
pearing in  evidence  to  be  so,  the  sessions  re- 
fused to  hear  tbe  respondents,  but  stated  the 
facts  for  the  opinion  of  this  court,  not  sub- 
mitting any  paurticukr  question.  Order  af- 
firmed, the  decision  being  on  a  p(»nt  of  which 
the  eesnons  were  the  sole  judges.  Reg.  v.  Ii»- 
habUania  o/Bakewell,  7  Q.  B.  601  n. 

S^e  Appeal. 

BUBPCBNA  DUCES  TSCTTK. 

Order  of  remooal.'^Primlege  qfpiuish  officer 
producing  documents.— On  an  application  be- 
fore magistrates  in  petty  sessions  for  an  order 
to  remove  a  pauper  to  parish  A.,  where  it  ia 


sought  to.  show  a  settlement  by  rating,  a  sub" 
poena  ad  testificandum  and  a  subpcma  ducet 
tecum  majr  issue  from  the  Crown  Office  to  the 
parish  officer  of  A.,  commanding  him  to  attend 
the  examination  at  petty  sessions,  give  evidence 
and  produce  the  parish  rate-books ;  and  if  he 
disobeys,  this  court  will  jprant  an  attachment. 
Whether,  on  attending  with  the  books,  he  it 
bound  to  submit  them  to  examination,  qnare. 
Reg.  V.  Oreenaway,  7  Q.  B.  126.,  S.  C,  Reg, 
V.  Carey,  7  Q.  B.  131. 

Case  cited  in  the  judgment :  Amey  v.  I^ong,  9 
East,  473. 

See  Attachment :  Production  of  Doeumenta. 

TIMS    OF   APPEAL. 

See  Appeal,  3  ;  Highways. 

TAXATION. 

See  Order,  2. 

RECENT    DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

RBFOaTBD    BT    BARRISTBRS    OF    TBB    SBVBRAL 
OOUETS. 


Wragg  v.  Wragg.    July  29,  1847. 

NEW  ORDERS,   (nO.  111).— ENLARGING  PUB- 
LICATION.— PRODUCTION  OF  DOCUMENTS. 

After  nubUcation  has  passed  under  ^Ae  111^^ 
Order  of  May,  1845,  the  time  may  be  en- 
largedoy  the  court  \f  special  grounds  are 
shown,  and  if  the  defendant  will  not  be 
prejudiced  by  the  indulgence. 

Semble,  That  it  is  not  the  usual  practice  to 
ittdwie  a  motion  for  the  production  of 
documents  at  the  hearing,  tit  an  opposed 
motion  for  enlarging  publication. 

Mr.  Cooper  and  Mr.  Edward  Webster  moved 
to  discharge  the*  order  of  Vice-Chanccllor  JVu 
gram,  refusing  the  plaintiff's  motion  for  leave 
to  examine  witnesses  after  publication  had 
passed,  and  for  the  production  at  the  hearing 
of  the  probate  copy  of  a  certain  will.  The  bill 
was  filed  in  July,  1845,  by  one  of  four  legatees 
against  the  defendant  Wragg,  the  surviving 
executor,  and  G.  and  S.  Eaton,  the  representa* 
tives  of  a  deceased  executor  of  the  testator,  for 
an  account  of  a  sum  of  money  directed  by  his 
will  to  be  set  apart,  to  answer  an  annuity  be- 
queathed by  him  to  the  mother  of  the  plaintiff. 
Three  of  the  four  legatees  were  also  made  de* 
fendants;  Wragg  and  E.  and  S.  Eaton  put  in 
their  answers  in  April,  and  in  June  1846,  to 
which  replication  was  filed  by  the  plaintiff's  so^ 
licitor,  but  no  further  steps  taken  and  no  evi* 
deuce  produced:  consequently  publication  pass- 
ed on  the  2nd  day  of  Michaelmas  term,  1846, 
under  the  111th  Order  of  May,  1845.  The 
answers  of  the  oiher  defendants  (the  kigatees) 
were  not  put  in  until  June  and  July,  1847« 
The  grounds  for  the  present  application  were, 
that  the  solicitor  for  the  plaintiff  had  made  a 
slip  m  the  practice  by  prematurely  filing  repli- 
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cation  under  the  93rd  Order  of  May,  1845,  be- 
fore the  last  of  the  answers  had  come  in,  iiot 
being  aware  at  the  time  of  Vice-Chancellor 
WigranCs  decision  in  the  case  of  Stinton  y. 
Taylor^  4  flare,  608  ;  that  the  defendants  who 
opposed  it  had  been  as  negligent  as  the  plain- 
tiff in  not  prosecuting  the  suit,  either  by  mov- 
ing to  dismiss  the  bill  for  want  of  prosecution, 
or  Dy  setting  down  the  cause  to  be  heard  under 
the  116th  Order  of  May,  1845— and  that  the 
defendants  would  not  be  prejudiced  by  this  in- 
dulgence  to  the  plaintiflf,  as  no  evidence  had 
et  been  given,  and  as  no  step  to  dismiss  the 
liU  could  be  taken  before  next  Michaelmas 
Term.  They  referred  to  Arnold  v.  Arnold,  1 
Phill.  805 ;  Hemming  v.  Dingwall,  1  Coop.  14, 
and  10  Jur.  531,  (also  in  32  L.  O.  251) ;  DaUi- 
more  v.  Ogilvie,  and  Cresswell  v.  Harris,  cited 
in  Mr.  Cooper's  Report  of  the  last  case ;  Yate 
V,  Bolland,  2  Dick.  495,  and  French  v.  Lewsey, 
6  Madd.  50. 

The  other  part  of  the  motion  refused  by  his 
Honour  was  for  the  production  at  the  hearing 
of  the  probate  copy  of  the  will  of  the  testator's 
deceased  executor,  and  which  Mr.  Webster 
submitted,  ought  to  have  been  granted  as  of 
course. 

Mr.  Bacon  and  Mr.  Wright,  contriL,  urged, 
that  the  great  delay  which  had  taken  place  pre- 
vented the  plaintiff  from  receiving  the  required 
indulgence,  as  it  was  entirely  unaccounted  for ; 
and  as  no  special  circumstances  were  stated 
except  the  solicitor's  mistake  in  the  practice, 
and  which  the  Vice-Chancellor  did  not  think 
sufficient.  In  Hemming  v.  Dingwall,  as  re- 
ported in  the  Jurist,  (supra,)  there  appeared  to 
have  been  only  a  delay  of  a  few  days.  With 
respect  to  the  production  of  the  probate  copy 
of  the  will,  his  Honour  was  justified  in  refusing 
it,  as  such  application  ought  not  to  have  been 
mixed  up  with  the  motion  for  enlarging  publi- 
cation, and  had  evidently  been  introduced 
merely  as  a  makeweight  for  the  purpose  of  ask- 
ing for  costs. 

llie  Lord  Chancellor  remarked,  that  with  re- 
gard to  one  part  of  the  motion,  {production  of 
the  probate  copy,)  he  thought  the  Vice- Chan- 
cellor was  quite  right — as  to  the  remaining 
portion  of  it,  he  thought  it  might  be  granted, 
as  both  parties  had  been  equally  negligent.  If 
the  plaintiff  alone  had  caused  the  delay  it  would 
have  been  a  different  matter ;  or  if  the  defend- 
ant  would  be  prejudiced  by  granting  the  mo- 
tion. His  Lordship  said,  that  without  laying 
down  any  princiole  for  these  applications,  he 
thought,  under  the  circumstances  of  this  case, 
the  indulgence  might  be  granted  and  publica- 
tion enlarged  until  the  first  day  of  next  term, 
upon  payment  by  the  plaintiff  of  the  costs  of 
the  apphcatioD. 

iSUflU  Court. 
Whittaker  v.  How.    May  22,  1847. 

OUTLAWRY.— RBVIVOB.* 

The  court  wiU  not  aUow  a  plaintiff'  in  an 
original  cause  to  be  turned  into  a  defendant 
to  the  revived  cause,  upon  the  ground  f^fhis 


being  an  outlaw,  without  oroofof  Its  kr- 
tM^  become  an  outlaw  swseoueiatji  to  the 
JUing  of  the  original  bill,  or  by  eonsesi. 

This  was  a  motion  to  strike  oat  the  name 
of  Mr.  Whittaker,  as  a  plaintiff  in  a  bill  of  re- 
vivor and  make  him  a  defendant,  upon  the 
ground  that  he  had  been  outiawed,  and  that  a 
plea  of  outlawry  would  be  a  bar  to  the  suit  if 
he  were  continued  as  a  plaintiff. 

Mr.  FreeUng  for  the  motion. 

Mr.  Lloyd,  contra,  said*  it  did  not  appear 
but  that  Mr.  Whittaker  was  an  oullav  at  the 
time  of  the  bill  being  originally  filed,  in  which 
case  the  outlawry  would  have  been  a  good  pka 
to  the  bilL  • 

Lord  Lanpdale,  upon  this,  intimated  an 
intention  of  durecting  an  inquiry  as  to  the  time 
of  the  outlawrv ;  but  ultimately,  inth  the  eon- 
sent  of  Mr.  lioyd,  made  the  order  naked  for, 
on  the  payment  of  the  costs  of  the  apphcttiott. 


Vitu^l^uWox  of  a^nglan). 
Baldwin  v.  Darner.    July  3rd,  1847.   ' 

DISMISSAL    OF    BILL.  —  ANSWER.  — 16TH, 
66th,  and  6dTH  ORDERS  OF  MAT,  1845. 

Where,  through  the  negligence  of  pkatif, 
certain  dtfendants  have  not  answered  tkt 
bill,  and  one  of  the  defendants  is  estUledtt 
move  to  dismiss  the  bill  for  want  of  prtw- 
cution,  a  motion  for  that  purpose  bif  ssci 
defendant  granted,  and  the  bill  ordered  to 
stand  dismissed,  unless  plainiif  filed  Us 
replication  within  a  given  time. 

This  suit  was  originally  instituted  for  tiie 

Surpose  of  restraining  the  directors  of  the  Great 
funster  Railway  from  dealing  with  a  cam  of 
21,000/.  The  injunction  was  refused,  and  the 
bill  not  having  been  amended  within  the  time 
allowed  by  the  orders  of  the  court, 

Mr.  Hubback  now  moved,  on  behalf  of  one  of 
the  defendants,  to  dismiss  the  bill  for  want  of 
prosecution. 

Mr.  Welford,  on  behalf  of  the  pUintift 
urged,  that  the  defendants  were  sixteen  is 
number,  and  that  three  or  four  of  them  lad 
not  put  in  their  answers  on  account  ofnep^ 
tions  going  on  between  them  and  the  plaintif; 
and  he  cited  the  case  of  Arnold  v.  Arnold,  I/g* 
Obs.  May  IStii,  1847.  lately  decided  before 
the  Lord  Uhancellor,  as  authorising  the  dehf 
which  had  taken  place  on  the  part  of  the 
plaintiff. 

The  Vice-Chancellor  said,  it  appeared  that 
the  pluntiff  had  got  in  the  answer  from  some 
of  tne  defendants,  but  that  instead  of  coin- 
pelling  the  rest  to  answer,  had  been  entering 
into  negotiations  with  them,  and  had  therefor? 
himself  been  wilfully  dclajring  the  prosecotioa 
of  the  suit.  Under  such  circumstances,  he  f^ 
of  opinion  that  the  motion  ought  to  be  gnn^ 
and  the  bill  dismissed,  unless  tiie  pUis^ 
would  undertake  to  proceed  within  three 
weeks. 
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Re  Pongerardo,    June  25tb,  1847. 

GUARDIAN.— INFANT. — PETITION.—  SIR   B. 
suodbn'r  act,  1  W.  4,  C.65,  8.  32. 
A  petition  under  Sir  E.  Sugden's  Act,  (1  W. 
A,  c.  65,)  for  payment  of  dividends  belong- 
ing to  an  infant,  ought  to  be  the  petition  of 
the  guardian  solely,  and  confined  to   the 
object  of  payment  merely.     The  bank  hav- 
ing reused  to  obey  an  order  granted  upon 
a  petition  seeking  payment,  and  also,  the 
appointment  of  a  proposed  guardian,  the 
court  thought  the  oojection  valid, 
A  PBTITION  had  been  presented  in  thia  case 
in  the  name  of  the  proposed  guardian  and  of 
the  infant,  seeking  a  reference  to  the  Master  to 
approve  of  such  ffuardian,  and  also,  an  order 
upon  the  Bank  ot  England  to  pa^  the  dividends 
to   such  guardian  when  appointed.     It  was 
thought  to  be  doubtful  whether  such  a  petition 
embracing  both  objects  could  be  regular  under 
Sir  £.  Sugden's  Act»  which  seemed  to  confine 
the  jurisdiction  of  the  court  to  a  petition  pre^ 
sented  solely  by  the  guardian.     The  court, 
however,  intimated  that  the  petition  did  not 
appear  objectionable,  provided  the  bank  did  not 
refuse  to  act  upon  it,  but  recommended  the 
parties  to  take  tne  order  in  another  form. 

Mr.  Daniel  now  appeared  upon  the  petition  of 
the  guardiauj  seeking  an  order  upon  the  bank 
for  paying  the  dividends,  and  he  stated  that  the 
bank  dechned  acting  under  the  former  order. 

His  Honour  said,  he  thought  the  objection 
was  ^oody  and  granted  the  prayer  of  the  present 
petition. 


(Before  the  Four  Judges.) 
Bournes  v.  MarsL    Trinity  Term,  1847. 

DBBT. — IMDBMNfTY  BOND.— BASTARD. 

To  an  action  of  debt  on  a  bastardy  bond  of 
indemnity,  the  defendant  pleaded  that  the 


•  Section  32,  enacts,  "That  it  shall  be  lawful 
for  the  Court  of  Chancery,  by  an  order  to  be 
made  on  the  petition  of  the  ffuardian  of  anv 
infant,  in  whose  name  any  stock  shall  be  stand- 
ing, or  any  sum  of  monev,  by  virtue  of  any  act 
lor  paying  off  any  stock,  and  who  shall  be 
beneficially  entitled  thereto,  or  if  there  shall  be 
no  guardian,  by  an  order  to  be  made  in  an 
cause  depending  in  the  said  court,  to  direct  al 
or  any  part  of  the  dividends  due,  or  to  become 
due,  in  respect  of  such  stocks,  or  any  such  sum 
of  money,  to  be  paid  to  any  guardian  of  such 
infant,  or  to  any  other  person,  according  to  the 
discretion  of  such  court,  for  the  maintenance 
and  education,  or  otherwise  for  the  benefit  of 
such  infant,  such  guardian,  or  other  person,  to 
whom  such  payment  shall  be  directed  to  be 
made  being  named  in  the  order  directing  such 
payment ;  and  the  receipt  of  such  guardian  or 
other  person  for  such  dividends  or  sum  of 
money,  or  any  part  thereof,  shall  be  as  effectual 
aa  if  such  infant  had  attained  the  age  of  21 
year?,  and  had  signed  and  given  the  same." 


child  was  above  the  age  of  nineieeni  that 
the  defendant  was  willing  and  able  tomaiu' 
tain  the  child  j  that  when  requested  the 
plaintiffs  refused  to  deliver  the  child  into 
the  care  and  custody  of  the  defendant :  and 
that  the  plaintiffs  were  damnified  by  their 
own  voluntary  act.  Replication  traversing 
the  request  of  the  defendant.  Verdict  for 
the  d^endant. 
Held,  on  motion  to  enter  judgment  non  ob- 
stante veredicto,  that  the  facts  disclosed  in 
the  plea  afforded  a  good  defence  to  the 
action,  ana  showed  that  the  expense  sought 
to  be  recovered  was  incurred  by  the  voluuf 
tary  act  of  the  plaintiff. 

This  was  an  action  of  debt  on  a  bastardy 
bond,  dated  the  28th  February,  IS25,  given  by 
the  defendant  to  the  plaintiffs,  the  church- 
wardens and  overseers  of  the  parish  of  Mans- 
field, to  indemnify  them  from  all  incumbrances, 
costs,  damages,  and  expenses  whatsoever,  by 
reason  of  the  birth,  education,  and  maintenance 
of  a  bastard  child,  and  from  all  actions,  suits, 
&c.,  touching  or  concerning  the  same,  until 
such  child  should  have  obtained  a  settiement  out 
of  the  said  parish  of  Mansfield.  The  declara- 
tion, after  setting  out  these  facts,  went  on  to 
allep(e  that  the  defendant  did  not  indemnify  the 
parish,  but  suffered  and  permitted  the  said 
child  to  be  maintained  and  provided  for  at  the 
expense  of  the  inhabitants  of  the  said  parish. 
The  defendant,  in  his  third  plea,  alleged,  that 
after  the  making  of  the  said  writinff  obligatory, 
and  before  the  commencement  of  the  action, 
the  said  child  was  above  the  age  of  nine- 
teen; that  she  has  been  and  is  under  the 
{lower  and  control  of  the  churchwardens  and 
overseers  of  the  parish ;  that  the  defendant 
was  and  is  ready  and  willing  and  able  to  main- 
tain and  provide  for  the  child ;  and  that  the 
plaintiffs,  after  being  requested  by  the  de- 
fendant, have  refused  to  deliver  over  the  child 
to  the  defendant ;  and  that  the  plaintifia  are 
damnified  by  their  own  voluntary  act.  The  re- 
plication to  this  plea  merely  denied  the  request 
of  the  defendant  to  have  the  child  delivered 
over  to  him.  The  jury  found  a  verdict  for  the 
defendant  on  the  third  plea.  A  rule  was  after- 
wards obtained  for  judgment  on  that  plea,  non 
obstante  veredicto,  on  the  ground  that  the  puta- 
tive father  was  not  entiUea  to  the  custody  of  a 
bastard  child  ;  secondly,  that  the  plea  does  not 
allege  that  the  child  was  willing  to  be  placed 
under  the  care  of  the  defendant ;  and  thirdly, 
that  no  notice  of  the  defendant's  ability  to 
maintain  the  child  had  been  given  to  the  parish 
officers. 

Mr.  Hayes  showed  cause,  and  contended  that 
the  right  of  the  putative  father  must  prevail  as 
against  strangers,  and  that  the  point  about  the 
consent  of  the  child  did  not  arise,  as  the  child 
in  the  plea  was  stated  to  be  under  the  power 
and  control  of  the  parish  officers.  He  cited 
Haines  v.  Jeffell,^  Simpson  v.  Johnson,**  Hays  v. 
Bryant,^  Richards  v.  Hodges,^  Rex  v.  Corn- 


Lord  Raym.  68. 
1  H.  Bl.  253. 


^  1  Doug.  8. 
^  1  Mod.  43. 
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forth,*  Stramgewayt  v.  RM%9om,^  Pope  v.  Sale,' 
8hernum*s  ease,^ 

Mr.  Maeamlay,  contii.  The  parentage  be- 
tween the  &ther  and  a  bastard  child  is  not  re- 
cognised by  the  law :  Co.  litt.  123  a.  The 
child  is  capable  of  exercising  a  choice,  .and  it 
should  be  shown  in  the  pmsL  tlut  she  iraa 
willing  to  go  to  her  father.  The  allegation  in 
the  plea,  thsLt  the  child  was  in  the  power  and 
control  of  the  pbintiff,  does  not  imply  im- 
prisonment.   In  re  JJowd} 

Cwr,  ad.  vuU. 

Lord  Demman,  C.  J.,  delivered«the  judgment 
of  the  court.  After  stating  the  facts  of  the 
case  and  the  pleadings,  he  said,  the  jury  found 
that  the  defendant  was  able  and  willing  to 
maintain  the  child,  and  that  the  plaintiffs  re- 
fused to  deliver  her  to  him.  But  the  plaintiffs 
moved  to  enter  a  judgment  for  them«  notwith- 
standing the  verdict,  as  they  contended  that 
the  facts  as  stated  in  the  plea  did  not  constitute 
an  answer  to  the  action,  for  that  it  was  not 
shown  that  the  child  was  willing  to  go  and  live 
with  the  defendant.  We  think  the  objection 
ought  not  to  pre\'ail,  for  the  plea  states  that  the 
child  was  under  the  control  ot  the  pkdntiffs,  and 
that  they  refused  to  deliver  to  her  the  defiwd- 
ant.  If  she  was  willing,  the  facts  set  forth  in  the 
plea  show  that  the  plaintiffs  did  not  permit  and 
suffer  her  to  go  to  the  defendant,  ana  that  their 
retention  of  ner  was  contrary  to  his  express 
desire.  He  has,  therefore,  alleged  sufficient  to 
show  that  it  was  by  the  act  of  the  plaintiffs 
themselves  that  this  expense  now  sougnt  to  be 
recovered  from  him  was  incurred. 

Rule  dischaiged. 


Bxt|t4tter. 
Soger  v.  Orimwood,    IVinity  Term,  Ist  June, 

1847. 

BBDUCTION.— LOSS    OF    BBRVICB. — MASTER. 

—  SERVANT. 

An  action  for  seduction  mil  not  lie,  unless 
some  loss  of  service  or  other  injury  has  re* 
suited  from    the  seduction.      Therefore, 
where  a  parent  brought  an  action  for  the 
seduction   of  his   daughter   then    in  his 
service,  and  it  appeared  that  the  drfendant 
had  seduced  her,  and  that  she  was  delivered 
qfa  child,  but  the  jury  found  that  the  child 
was  not  the  defendant's:  Held,  that  the 
jury  were  rightly  directed  to  find  a  verdict 
for  the  defendant. 
This  was  an  action  for  seduction.    The  de- 
claration stated,  in  the  usual  form,  that  the  de- 
fendant with  force  and  arms.  Sec,  assaulted 
and  debauched  the  daughter  and  servant  of  the 
plaintiff,  by  means  whereof  he  was  deprived  of 
her  services.  The  defendantfpleaded  not  guilt]^. 
At  the  trial,  before  the  Lord  Chief  Baron,  it 
was  proved  that  the  defendant  had  had  con- 
nexion with  the  plamtiff^s  daughter,  and  that 
she  was  delivered  of  a  child,  but  it  was  con- 
tended on  the  part  of  the  defendant  that  he  was 

•  2  Stra.  1162.  '  4  Taunt.  498. 

»  7  Bing,  477.  **  1  Ventris,  210. 

*  3  Man.  &  Gran.  547. 


not  the  father  of  the  child.  The  learaed  jo( 
told  the  jury,  that  if  they  were  of  opinion  that  _ 
defendant  was  not  the  father  of  toe  child,  then 
there  was  no  evidence  of  any  loss  of  nenrice  re- 
sulting from  the  defendant's  connexbn  with 
the  plaintiff's  daughter,  and  ^|t  thej  ought  to 
Ind"  a  '^erttcC  Iot  ttat  M<e^mt  The  jury 
ha^g  found  a  verdict  for  ihe  aaendant,  i  nik 
nisi  was  obtained  for  a  new  trial  on  U»  groimd 
of  misdirection,  against  which 

Hufjfrey  showed  cause.  Criminal  ksov- 
ledge  is  not  sufficient  to  found  an  action  for 
seduction,  unless  attended  with  loss  of  Knrice, 
or  some  pecuniary  or  other  injury.  Where  the 
party  debauched  is  in  the  service  of  another 
person,  the  parent  cannot  maintain  the  action, 
yel  in  thai  case  the  shame  to  the  parent  and 
the  injury  to  his  feelings  are  equally  the  stmc 
as  if  she  were  in  his  service.  The  action  is 
founded  on  the  loss  of  service,  and  nnksesome 
injury  results  from  the  criminal  connexioD, 
there  is  no  trespass  of  which  the  parent  can 
complain.  Grinnell  v.  Wetts,  8  Scott,  New 
Rep.  741. 

Prentice  in  support  of  the  rde.  It  is  coo- 
ceded  that  the  action  cannot  be  maintaioed 
unless  there  is  some  loss  of  service,  but  when 
once  the  service  is  proved  the  law  vrill  presume 
a  loss  to  the  master  in  consequence  of  the 
criminal  act.  The  declaration  would  hare  been 
good  if  it  had  merely  stated  that  the  deCendsot 
assaulted  and  debauched  the  plaintiff's  serant; 
the  damage  here  stated  is  either  a  tpeail 
damage  or  a  consequential  damage  oeceeearilf 
arising  from  the  act  of  the  defendant  If  in 
the  nature  of  special  damafce,  it  is  admitted  on 
the  record,  forens  v.  Gibbons,  5HI  B.  Rep- 
297*  Wherever  a  wrongful  act  is  done,  the  hw 
wiU*presnme  some  damage.  [MM,C.B. 
Is  there  any  authority  to  show  that  a  matter 
may  maintain  an  action  of  trespass  for  atoult- 
ing  his  servant  when  the  master  hsi  rastained 
no  damage  ?]  It  is  so  laid  down  in  Vmer*9 
Abridgment,  title  Trespass,  453.  Wjerc?er 
there  is  an  invasion  of  a  le^  right  the  lawwDl 
presume  a  damage.  Fayre  v.  Prentice,  1 M.  ft 
G.  828 ;  Woodward  v.  fVatton,  2  New  Rep.  476. 
Alderson,  B.  It  is  clear  that  the  parent  can* 
not  maintain  this  action  where  his  oanghter'ii 
in  the  service  of  another  peraon,  which  ehowi 
that  the  action  is  founded  on  the  loss  of 
service.  Now,  if  the  mere  fact  of  connexioo  i3 
to  be  held  a  loss  of  service,  it  is  difficult  to  «« 
where  it  would  stop.  Suppose  a  servant  took 
a  walk,  contrary  to  the  oniers  of  her  master, 
would  that  be  a  loss  of  service  ?  The  rele  muA 
be  absolute  to  enter  a  nonsuit,  noless  the 
parties  agree  to  a  stet  processus 

Pollock,  C.  B.,  and  Rolfe,  B.,  concurred. 


THE  EDITOR'S  LETTER  BOX. 

Thb  extent  of  the  matter  this  week,  indnd- 
ing  some  more  of  the  recent  Statvtes,  haa  ren- 
dered  it  expedient  again  to  increase  onr  ueisl 
space. 

Correspondento  will  please  to  addresa  their 
letters  and  communications  to  the  Editor,  it 
Messrs.  Maxwell  &  Son's,  32,  Bell  Yanl 
Lincoln's  Inn. 


DIGEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  AUGUST  14,  1847. 


«*  Qttod  magis  ad  nos 

Pertinet,  et  nescire  malum  est,  agitamus." 

HORIT. 


REPRESENTATION  OF  THE  PRO- 
-    FESSION    IN    THE    NEW    PAR. 
LIAMENT. 

Thb  first  session  of  the  new  parliament 
will  doubtless  be  an  important  one  to  all 
classes  of  the  community.  It  will  be  pe- 
culiarly so  to  the  legal  profession.  The 
facts  already  elicited  by  the  committee  on 
the  fees  of  courts  of  law  and  equity,  the 
enormous  Taxes  on  the  administration  of 
Justice>  and  the  exceedingly  objectionable 
mode  in  which  they  are  levied,  will  call  for 
a  revival  of  the  committee,  and  ultimately 
for  the  redress  of  that  prominent  grievance, 
both  to  the  suitor  and  the  practitioner. 
Tlie  results  of  Uie  elaborate  inquiry  into 
the  state  of  legal  Education  will  also  attract 
peculiar  attention.  The  defective  mode  in 
which  Legislation  is  conducted,  especially 
as  it  regards  the  alterations  of  the  law, 
must  be  considered,  and  some  remedy  at 
least  attempted.  The  state  of  the  Profes- 
sion in  both  its  branches ; — the  anomalies  in 
the  mode  of  calling  to  the  bar,  and  the 
government  of  the  Inns  of  Court; — with  the 
complaints  so  justly  and  powerfully  urged 
by  the  great  body  of  Attorneys  and  Solici- 
tors, cannot  fail  at  an  early  period  to  de- 
mand consideration. 

It  may  not,  therefore,  be  inappropriate 
thus  early  to  look  at  the  result  of  the  pre- 
sent general  election,  and  to  address  a  few 
words  to  those  who  have  been  returned  to 
parliament,  and  will  have  the  peculiar  duty 
of  considering  the  subjects  to  which  we 
have  referred. 

The  members  of  both  branches  of  the 
profession  already  elected  are  in  number 
about  43,  viz. : — 25  bartristers^ re-elected, 

Vol.  XXXIV.  No.  1,014. 


1 1  new  members  of  the  bar,  and  7  solici- 
tors. This  number  includes  several  who 
are  not  now  in  practice,  and  a  few  who 
may  be  considered  as  only  honorary 
members.  Indeed,  there  are  not  more 
than  twenty  whose  names  are  familiar  to 
the  echoes  of  Westminster  Hall,  although 
many  others  are  sufficiently  distinguished 
as  law  or  political  reformers.  No  doubt 
all  our  representatives  are  bound  to  attend 
,  to  the  general  interests  of  the  community, 
but  those  interests  being  duly  provided  for, 
the  lawyer  is,  we  think,  bound  to  care  for 
the  welfare  and  improvement  of  the  laws 
and  of  his  brethren  who  practically  carry 
them  into  effect,  and  without  whose  in- 
tegrity and  intelligence,  vain  would  it  be 
to  exercise  their  legislative  functions. 

Our  "  learned  and  honourable  friends  '* 
who  have  so  far  attained  the  object  of  their 
ambition,  will  be  induced,  we  trust,  to 
seize  the  earliest  opportunity  of  considering 
some  of  the  important  topics  affecting  the 
best  interests,  not  of  their  branch  only, 
but  of  the  whole  profession,  and  with  it 
the  due  and  efficient  administration  of 
justice. 

It  has  again  and  again  been  seriously 
urged  that  the  successful  lawyers  in  par- 
liament are  apt  to  disregard  the  interests 
of  the  profession.  They  seem  to  think 
that  if  they  rose  '<  in  their  place  in  parlia* 
ment "  and  defended  the  honour  and  cha- 
racter of  the  profession,  they  would  be  un- 
favourably heard,  and  that  if  they  vindi- 
cated the  solicitors,  they  would  commit  a 
breach  of  the  etiquette  of  the  bar,  which 
forbids  an  advocate  from  conciliating  the 
good  will  of  his  clients  I  Perhaps  a  solitary 
individual  might  feel  some  delicacy  on  the 
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subject,  but  twenty  men  in  tbe  first  rank  of 
the  bar  surely  could  not  lie  open  to  any 
improper  suspicion  of  fee-seeking. 

The  complaint,  however,  of  parliamen- 
tary negligence  comes  as  loudly  from  the 
general  body  of  tlie  bar  as  from  the  at- 
torneys and  solicitors.     It  is  alleged   that 
successful  advocates  enter  the  senate  for 
the  purpose  of  promoting  their  own  per- 
sonal aggrandizement,  or  that  of  the  in- 
fluential members  of  the  bar,  and  that  they 
are   equally   regardless    of   the    schemes! 
which  injure  the  profession  without  bene- ' 
fiting  the  public,  as   of  measures  which  I 
might    promote  professional,  whilst   theyj 
also  advanced  the  public,  interests. 
.    For  several  years  past,  during  the  pro- 
gress of  the  numerous  projects  for  the  re- 
form, or  alteration,  or  amendment  of  the 
law,  it  would  have  been  of  great  public  and, 
professional  advantage,  if  our  legal  repre- ; 
sentatives  in  parliament  had  investigated' 
individually  and  collectively  the  devices 
which  session   by   session   have  been  so 
recklessly    introduced: — ^many    of    them 
would  then  have  been  rejected  altogether ; 
others  remodelled  and  amended ; — and  thus 
the  disgrace  of  endless  acts   <'to  amend 
acts"   would  have   been    avoided.      The 
knowledge,  experience,  and  learning  of  the 
bar  ought  either  to  take  the  lead  in,  or  to 
control,  every  proposed  amendment  of  the 
law.     Holding  the  position  of  leading  ad- 
"Yocates  in  all  the  superior  courts, — formi- 
dable  even   in   number, — and   deservedly 
possessed  of  great  weight,  they  might  have 
overruled  all  obnoxious  plans,  even  when 
supported  by  the  influence  of  the  strongest 
government. 

The  people  of  this  country  are,  above 
all  things,  attached  to  the  right  admi 
nistration  of  justice, — to  the  making  of 
wise  laws,  and  their  due  execution.  The 
power  of  the  bar  in  parliament  would  be 
irresistible  in  the  support  of  just,  and  the 
overthrow  of  pernicious,  measures.  But 
how  few  have  ever  thought,  for  a  moment, 
that  it  was  their  duty  to  watch  the  fatal 
progress  of  that  system  of  dangerous  and 
crude  legislation,  which  for  so  many  years 
has  disgraced  the  statute  book,— by  which, 
for  the  most  part,  the  remedies  in  courts 
•  0f  justice  have  been  rendered  more  dif- 
£cult,— to  the  great  perplexity  and  incoo- 
vsPA'^^^occ  of  the  practitioners,  and  the  ulti- 
"  injury  of  the  suitors  I 

foremost  men  of  the  bar,  supported 
\  brethren  at  large,  and  assisted  by 
[lligence  and  practical  experience  of 
should  have  demanded  a  refer 


ence  of  these  projected  laws  to  men  learned 
in  the  particular  subjects  to  which  they 
related,  and  capable  of  judging  of  the 
probable  operation  and  consequences  of  the 
alterations ;prQposed. . 

It  is  surely  the  duty,  and  we  are  per- 
suaded that  it  is  also  the  interest,  of  the 
higher  branch  of  the  profession  to  exert 
themselves  for  the  general  good  of  the 
whole.  They  should  not  wait  till  they  are 
called  upon,  but  enter  at  once  heartily  into 
the  performance  of  their  honourable  voca- 
tion. They  should  not  hesitate,  whenever 
an  occasion  may  arise,  to  vindicate  every 
rank  of  the  profession,  and  claim  for  their 
brethren  the  honourable  position  to  which 
they  are  entitled.  We  hope  the  time  has 
arrived  when  a  better  state  of  things  may 
be  expected,  and  that  all  branches  of  the 
profession  will  concur  in  removing  the  im- 
pediments which  interrupt  tlie  ceurae  of 
justice,  and  place  its  professors  in  their 
true  position  before  the  public. 

We  shall  resume  and  enlarge  upon  some 
of  these  topics,  and  in  the  meantime  sub- 
join the  list  of  lawyers  in  parliament,  cor* 
rected  according  to  the  latest  information. 
It  is  unnecessary  to  repeat  the  names  of 
those  who  have  been  unfortunate  in  the 
recent  contests,  but  hope  tlie  time  may 
soon  arrive  when  we  may  record  their  ac- 
cession to  the  rolls  of  parliament. 

I  St.  Members  of  the  bar,  re-elected  for  &e 

new  parliament : 

Aglionby,  H.  A.,  Cockermouih, 

Bemal,  R.,  Rochester. 

Buller,  C,  Q.  C,  {Judtfe  AdvoeaU,)  Us- 
heard, 

Cabbell,  B.  B.,  Bosion, 

Cardwell,  E.,  Liverpool*  I 

Christie,  W.  D.,  Weymotah. 

Cripps,  William,  Cireneester. 

Dundas,  Sir  D.,  5.  Q^  SutkerlandMre. 

Ewart,  Wm.,  Dumfries. 

Godson,  R.,  Q.  C,  Kiddemnnster, 

Greene,  T.,  Lancaster.  , 

Grey,  Right  Hon.  Sir  G.,  (Hone  Seeretarf,) 
North  Nortintmberland, 

Hayter,  W,  G.,  Q.  C,  mU$. 

Hogg,  Sir  J.  W.,  Bart.,  Homtam. 

Inglis,  Sir  R.  H.,  Ostford  UnwersUy. 

Jervis,  Sir  J.,  Knt.,  A.  6.,  Chester, 

Law,  Hon.  a  £.,  Q.  O,  CaaUnidge  Dw- 
versity, 

Lefevre,  Right  Hon.  G.  S.,  Hmi^Mrt. 

Nicholl,  Dr.,  Cardiff, 

Romilly,  John,  Q.  C.,  Dewmpofi. 

Sta»t,  J.,  Q.  C,  Newark. 

Talfourd,  T.  N.,  Q.  8.,  Eeadmg, 

Tancred,  H.  W.,  Q.  C,  Banimr 

Thesiger,  Sir  F.,  Knt,  Q.  C,  Ai 

Wslpole,  S.  H.,  Q.  C^  Miidktirtt. 
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2nd.  Barristers  not  before  in  parliament,  now 
retaroed : 

Baines,  M.  T^  Q.  C,  Northern  Circuit,  Hull, 

Brockman,  £.  D.,  Recorder  of  Folkstone, 
ttythe. 

CJockbum,  A.  E.,  Q,  C,  Western  Circuit, 
Southampton. 

Erans,  John,  Q,  C,  Haverfordwest 

Headtam,  T.  £.,  Equity  Bar,  Newcastle. 

Hfldyard,  R.  C,  Q.  C,  Northern  Circuit, 
Whitehaven, 

Jervis,  J.  J.,  Equity  Bar,  Horsham. 

Martin,  Samuel,  Q.  C,  Northern  Circuit, 
T^onte^ract. 

Palmer,  R.,  Equity  Bar,  Plymouth. 

Tamer,  Geo.,  Q.  C.,  Equity  Bar,  Coventry. 

Whateley,  W.,  Q.  C,  South  Shields. 

3rd.  The  SoHeitors  now  practiaing,  or  who 
hove  formerly  practised,  and  have  been  re- 
dected,  are 

Benbow,  J.,  Dudley. 

BlewitI,  R.  J.,  Mfmmottih. 

Gfimsditch,  Thomas,  Macehsfield. 

Neeld,  J .,  Chippenham. 

4  th.  The  SoUeHora  not  before  in  parliamen^ 
but  now  returned,  are 

Bremridge,  R.,  Bamata^e, 

Cobbold,  John  Chevalier,  Ipswich. 

Pearson,  Charlet,  Lambeth. 

There  are  a  few  names  to  add,  but  which  we 
have  not  yet  accurately  ascertained. 


ARRANGEMENT  OF  BUSINESS  ON 
THE  CIRCUITS. 


Many  of  the  circuits  have  terminated, 
and  those  which  have  not  concluded  are 
drawing  to  a  close  :  the  amount  of  business 
on  all  has  fallen  greatly  below  the  usual 
average.  Two  causes,  at  least,  have  com- 
bined to  produce  this  result.  The  opera- 
tion of  the  County  Courts  Act,  by  with- 
drawing from  the  superior  courts  of  law 
the  cognizance  of  a  large  class  of  cases 
heretofore  exclusively  within  the  jurisdic- 
tion of  those  tribunals,  necessarily  begins 
to  be  felt  on  circuit,  as  well  as  at  the  sit- 
tings in  London  and  Middlesex.* 

The  pending  and  approaching  elections 
too  have  had  their  influence  in  diminishing 
the  number  of  causes  set  down  for  trial  at 
the  assizes.  The  election  fever  succeeded 
to  the  railway  mania.  Staid  seniors  and 
painstaking  juniors  bolted  from  the  course 

*  It  appears,  by  a  return  lately  made,  under 
an  order  from  the  House  of  Commons,  that  in 
the  interval  between  the  19th  March,  (when  the 
new  courts  opened,)  and  the  18th  Jane,  3,375 
amnmonses  were  i88ued,and  1,582  causes  heard, 
in  the  Liverpool  district ;  and  2,746  sum- 
monses issued,  and  1,189  cases  heard,  in  the 
Manchester  district. 


on  which  their  forensic  laurels  were  won, 
to  start  in  a  new  field,  where  victory  is 
sometimes  followed  by  consequences  more 
disastrous  than  defeat.  The  vacancies  in 
the  ranks  of  counsel,  it  must  be  admitted, 
might  have  been  speedily  filled  up;  but 
those  to  whom  the  laborious  duty  of 
"  getting  up "  the  evidence  in  circuit 
cases  is  necessarily  entrusted,  were  also 
engaged  in  electioneering  pursuits,  if  not 
as  candidates,  either  as  agents  or  partisans. 
It  was  felt  that  the  preparations  for  an 
election  contest,  whilst  they  demanded  un* 
divided  attention,  did  not  admit  of  post- 
ponement or  delay,  though  the  trial  of  dis* 
puted  questions  of  right  might  be  allowed  to 
stand  over  from  the  autumn  to  the  spring 
without  any  serious  injury  to  the  interests 
of  the  parties.  These  considerations  alone 
sufficiently  account  for  the  diminished  pro- 
portions of  the  cause  list  in  many  of  the 
counties. 

It  has  also  been  suggested,  that  the 
limited  period  allowed  for  the  disposal  ot 
the  circuit  business  deterred  parties  from 
setting  down  their  cnuses  for  trial  on  some 
of  the  circuits.  When  all  the  expense  and 
anxiety  of  preparing  for  a  heavy  cause  on 
circuit  is  considered,  it  cannot  be  matter 
of  surprise,  that  those  who  arb  concerned 
should  look  with  painful  apprehension  to 
the  prospect  that  the  cause  may  be  made 
a  remanet  until  the  next  assizes,  because 
there  has  not  been  time  to  try  it,  or  what 
is  still  worse,  that  it  should  be  hastily,  and 
as  a  necessary  consequence,  unsatisfac* 
torily  disposed  of  at  the  fag  end  of  the  as- 
sizes, when  judge  and  counsel  are  alike  im- 
patient to  get  off  to  the  next  circuit  town* 

In  connexion  with  the  circuits,  our  at- 
tention has  been  directed  by  more  tlian 
one  correspondent  to  a  matter  of  com- 
plaint, rather  of  a  local  nature,  with  re- 
ference to  the  Croydon  Assizes.  The 
commission  day  for  Surrey  was  fixed  for 
Saturday  the  3l8t  ultimo,  and  it  has  been 
the  constant  practice  in  that  county,  to 
open  the  commission  early  in  the  after- 
noon, and  for  the  marshal's  clerk  to  attend, 
and  enter  the  causes  for  trial,  from  the  time 
the  commission  is  opened,  on  the  open- 
ing day,  and  until  the  actual  sitting  of  the 
court  at  ten  o'clock  the  following  morning. 
The  causes  are  entered  in  the  order  in 
which  the  records  are  presented  to  the 
officer,  and  as  the  facilities  of  railway  in- 
tercourse has  made  the  Croydon  assizes 
I  in  effect  a  continuance  of  the  London  sit- 
tings, and  there  are  always  a  considerable 
number  of  causes  to  be  entered  at  that 
I  R  2 
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town,  tlierc  is  geheratly  a  IFvely  compcti- 
Uott  to  se^  h'Ik)  cnn  ^ucc«e4<  A)  eatervng  ln« 
cayse  firsts  fo  as  .to  secui^c^aA  ^vly.  tfial^ 
and  prevent  ilio'-e^penfie  ^nd-annoyance 
created  \}y  bringing. down  witniesQfS'.rroni 
London  for  sevfral  ^ucce^sive  days^  On 
tho  occasion  referred  to*  tiic  officer  did  nei 
attend  at  Croydon  to  enter  thecauaes  until 
seven  o'clock  in  the  evening}  there  were 
no  ]e&$  than- 1 15  causes  ta  bfi.ent«red»  and 
as  many  professional  men  and  others  had 
been  waiting  for  several  hours  the  arrival 
of  the  expected  functionary,  it  cannol  be 
wondered  at  if  some  degree  of  clamorous  | 
impatience  was  manifested.  The  officer 
continued  |d  enter  (he  causes  up  to  ten 
o'clock  on  Saturday  night,  and  some  who 
were  not  disposied  to  stay  until  that  hour, 
returned  to  l.ondon,  calculating  that  an 
opportunity  would  be  afforded  for  entering 
their  causes  at  any  time  before  ten  o'clock 
on  Monday  mornhig.  It  appeared,  how- 
ever,  that  Baron  Parke  unexpectedly 
thought  fit  to  sit  at  nhic  o'clock  instead  of 
ten  on  the  Monday  mdmtng,  and  the  at- 
torneys who  were  not  fortunate  enough  to 
enter  their  caiises  before  that  hour  had  to 
return  to  London  disappointed,  with  the 
prospect  of  having  to  pay  the  costs  of  the 
day  for  not  proceeding  to  trial  at  those 
assizeSA 

Any  deviation  fi-om  the  ordinary  prac- 
tice on  such  occasions,  unless  it  has  been 
preceded  by  the  amplest  notice  extensively 
circulated,  is  ahno&tsure  to  produce  incon* 
venieBce,  and  ought  to  beavcnded.  If  any 
change  is  to  take  plaee  intlreustml  course, 
tlie  arrangement  we  should  su<»ge&t,  to  take 
effect  hereafter,  would  be,  to  enter  the 
causes  in  London,  where  the  records  are 
passed,  instead  of  obliging  professional  men 
or  their  clerks  to.  travel  to  Crojdon  and 
back,  merely  to  do  what  might  be  as  well 
and  more  conveniently  done  at  the  mar- 
dial's  office  in  town.  The  causes  might 
then  be  entered  in  the  order  in  which  par- 
ties were  prepared,  without  any  unseemly 
struggle  for  priority,  and  with  a  saving  of 
time  and  expence. 

It  is  also  obviously  desirable,  that  at 
any  assizes  at  which  there  are  115  causes, 
or  any  like  number,  for  trial,  a  specified 
number  should  be  fixed  for  trial  on  each 
day,  so  that  the  witnesses  and  others  con- 
cerned in  causes  not  included  in  the  list  for 
the  day,  may  depart,  and  not  be  unneces- 
sarily kept  in  attendance,  when  there  is 
little  or  no  chance  that  the  particular  case 
in  respect  of  which  their  presence  is  re- 
quired can  be  called  on  (or  trial.     T\m 


simple  arrangement,  which  prevails  in  all 
the  conrtMi^o^refffktik'themivtp^ius^tiiAgn 
inL#ndon  and  M  iddletex^  moin&ism^ tmny 
Irandred  pnonda,  iMvvulseie^tW '  ^xspetoded,  if 
it  weveadoptfd  on  thed^dtdU^Mrwdl  with 
rmsptcV  to  common  jury.eay$et|^#  tho^  in 
which  speoial  jur!e«' are- sumtneiied*  W<t 
s^iiU  be  f(J«d  to  find  the  judges^  wiio  are 
invested  with  emf>ie  authority,  and  have 
the  beat  opportunity  of  mforming  thenn 
selves  as  to  details,  originating  impro^^ 
ments  of  this  naturci  wki^h  involve  n0 
questionable  principle. 


TIME  FOR  SIGNING  JUDGMENT 
AFTER  A  CERTIFICATE  OR 
AWARD  BY  AN  ARBITRATOR. 

The  Court  of  Excheqner,  according  to 
a  case  lately  reported,  has  cstablislied  a 
rule  of  practice  with  respect  to  awards, 
somewhat  at  variance  with  the  understand- 
ing which  previously  prevailed.  When  a 
verdict  was  taken  at  nisi  jtrha  or  on 
circuit,  subject  to  the  award  or  certificate 
of  an  arbitrator,  and  the  arbitrator  made 
his  certificate  or  published  his  award  during 
the  vacation,  it  was  generally  supposed 
that  the  party  in  whose  favour  the  arbitra- 
tor had  decided  was  not  at  liberty  to  sign 
judgment  until  after  the  first  four  days  of 
the  next  term,  during  whicl)  period  the 
party  considering  himself  aggrieved  by  the 
decision  might  impeach  the  validity  of  the 
instrument  by  which  the  arbitrator  aeclared 
his  determination.  This  view  of  the  prac- 
tice»  however,  does  riot  appear  to  tie  wcH 
founded. 

The  case  referred  to  came  on  ior  trial 
at  the  Summer  Assizes,  when  a  verdict 
was  taken  by  consent  for  the  plaintiff,  sub- 
ject to  the  award  of  certificate  of  an  arbi- 
trator.** The  arbitrator  did  not  make  his 
certificate  until  the  29th  March  following, 
and  the  plaintiff  obtained  the  postea  upon 
the  production  of  such  certificate,  and 
signed  final  judgment  on  the  7th  April. 
The  question  was,  whether  the  jotlgment 
was  signed  prematurely,  or  whether  the 
defendant  was  entitled  to  the  first  four  davs 
of  term  to  question  the  validity  of  the  cer- 
tificate. 

On  the  part  of  the  plaintifl',  it  was  ad- 
mitted that  there  was  no  case  dTrectly  in 
point,  but  the  general  rule  being,  that  final 
judgment  may  be  signed  at  ariy  tJtne  after 
four  days  from  the  return  of  the'  distringas/ 


•»  Crofh'er  v.  Ch^t,  15  Mees.  &  W.  SlO, 
'  Rej.  Gen.  Hil.  T.,  2  Will,  a;  No.  67. 
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and.  tA«  vdi«tringa»  beings  rateimablc'  in 
Mid^dma^  Temi,.  ii  nii ! submitted  •  tliart 
tNjr<!f4k)tdiD^et««lvb|r/ 1^  eerliiicBte  wasi 
to,M.9Qn4Jd«refi.lgr.ttlI  pitrpofesi  aa  tiha: 
^H;to£jJ)e  jury>'and  as  if  deWtero^in 
]^fi^haetm9afiTf»rin.  Oii.Hie  diher.tide  it 
va<G0niendedy  Ihali  the  losing  fiartf  sI«miM 
m>t  be  (kiprived  of  tite  ibttr  dayi  after-  ver« 
dkt  to  move  to  aet  it  aside,  and  that  the 
verdict  could  not  be  conaidiered  as  giveiv 
uotil  it  wais  eitteired  oii  the  reoord  purauawt 
to  the  certificate  given  li^  the  lar bfttatOFi 

The  court,  consisting  of  the  Chief  Baron, 
^th  Barons  Rolfe  and  Piatt,  (Barons 
Parkeand.AJdeirson  bqing  aba«nt;)  were 
uoanimou#Jy  of  opinion,  that  the  yefdict 
was  to  be  considered  as  given  at  nisi  prius  : 
it  wgs  then  taken^  subject  to  alteration ; 
but  when  tlie  alteration  was  made  it  dated 
back  to  thp  time  it  was  given.  In  refer- 
ence to  the  suggestion,  that  tlie  party 
against,,  whom  the  certificate  was  made 
was  subjected  to  a  disadvantage  by  being 
deprived  of  the  four  days  for  moving,  the 
answer  was  said  to  be,  that  the  parties 
agreed  to  a  state  of  things  wliich  deprived 
them  of  that  benefit ;  and  that  there  was 
always  a  judge  'sitting  at  chambers,  who 
might  be  applied  to,  if  the  special  circum- 
stances of  tiie  case  required  it.  Upon  these 
cousideratlonsy  the  court  held,  that  tfie 
judgment  was  properly  signed,  and  could 
not  be  disturbed. 

Cromer  v.  CAurt,  it  will  be  observed,  was 
the  case  of  a  certificate,  but  it  does  not 
seem  from  the  report  tlmt  any  different 
conclusion  could  have  been  come  to,  if  it 
had  been  the  case  of  an  award  instead  of  a 
certificate.  In  Sailer  v.  Yeales,'^  Parke, 
B.,  said>  *'  Where  there  is  a  certificate,  it  is 
done  to  save  the  expense  of  the  stamp  and 
award  ;'*  and  there  does  not  seem  to  be 
any  reason  why  one  instrument  should  have 
a  different  operation,  or  be  subject  to  any 
different  rules  of  practice  from  the  other. 
Although  each  of  the  learned  barons  by 
whom  Cramer  v.  Ckurt  was  determined, 
adverted  in  his  judgment  to  the  possibility 
of  an  appeal  to  a  judge  at  chambers,  under 
special  circumstances,  the  form  of  such 
application  was  not  suggested.  In  ordinary 
cases  it  may  be  sufficient  for  a  judge  to 
order  a  stay  of  proceedings,  but  it  is  not 
difficult  to  conceive  cases,  in  which  judg- 
ment may  be  signed  and  execution  exe- 
cuted with  so  little  delay,  after  the  publica- 
tion of  an  award,  as  to  render  a  judge's  order 
staying  proceedings  nugatory.     Should  the 
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ovivev  Murfs  ado()t  th^Yulbg  of  the  CoUrt  of 
fiHeheqaer  in^  OMM^r  V.  CAt<>'/,  ifc'#illbe~ 
coma  neo6sslft«y  to^ettfeth^  mod*  of  pro- 
de^iil-e^  by  mhlah  •  ^-n  fctw^fd;  WaViiftstly  ob- 
je6tionabfte,  may  iMfr  Impeached  before  it  is* 
actuililly  enfWced  by  executlort.  Mean- 
while, the  practice,  as  established  by  tlicf 
case  cited;  affbrds  an  mUfitional  reasfon  fbr 
the  parties  hesitating  befbrc  they  consent 
tb  a-  reference  under  an  o^der  df  nisi  prfus, 
wtennli  the  tncp&nseft  df  "-a  triti  bhv^  beert 
incurred.  .  i    •        .        r     .      ^ 


NEW  STATUTES  EFFECTING  ALTERA- 
tIO^fS  IN  t'HE  LAW. 

BBCt^ftlNO  TArSf    rUKDS    A^J>    fffiLIEF    OP 

Tnir8TB*s. 

10  &U  ViCT.c  96.«  I 

An  Act  for  better  securing  Trust  Funds^  and 

for  the  Relief  of  Trustees,  f  22nd  July,  1847  J 

1.  Trusteee  may  pag  trust  monies  or  trantfer 
stocks  and  securities  into  the  Court  of  Chancery, 
— Recdpt  of  bank  cashier,  or  certificate  of  proper 
officer,  to  be  sufficient  discharge. — Whereas  it  is 
expedient  to  provide  means  for  better  securing 
trust  funds,  and  for  reUeving  trustees  from  thfe 
responsibility  of  administering  trust  funds  in 
cases  where  they  are  desirous  of  being  so  re- 
lieved :  Be  it  enacted  bv  the  Queen's  most  ex- 
cellent Majesty,  by  ana  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same^. 
That  all  trustees,  executors,  administrators,  or 
other  persons,  having  in  their  hands  anr  monies 
belonging  to  any  trust  whatsoever,  or  tne  major 
part  of  them,  shall  be  at  liberty,  on  filing  an 
affidavit  shortly  describing  the  instrument 
creating  the  trust,  accordiDg  to  the  best  of  their 
knowledge  and  belief,  to  pay  the  same,  with  the 
privity  of  the  Accountant- General  of  tl  e  High 
Court  of  Chancery,  into  the  Bank  of  England, 
to  the  account  of  such  Accountant- General  in 
the  matter  of  the  particular  trust  (describing 
the  same  by  the  names  of  the  parties,  as  accu- 
rately as  may  be,  for  the  purpose  of  distin- 
guisning  it,)  m  trust  to  attend  the  orders  of  the 
said  court ;  and  that  all  trustee  or  other  per- 
sons having  any  annuities  or  stocks  standing  iii 
their  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  or  of  the 
East  Inoia  Company,  or  South  Sea  Company, 
or  any  government  or  parliamentary  securities 
standing  in  their  names  or  in  the  names  of  any 
deceased  persons  of  whom  they  shall  be  per- 
sonal representatives,  upon  any  trusts  what- 
soever, or  the  major  part  of  them,  shall  be  at 


«  Rules  and  order*  are  to  be  made  by  the 
Lord  Chancellor,  &c.  forfcarrying  this  act  into 
effect.  See  sect.  4.  Until  such  orders  are 
made,  we  presume  no  proceedings  can  be 
taken. 
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liberty  to  transfer  or  deposit  eacb  stocks  or  se- 
cttrities  into  or  in  the  name  of  the  sud 
Aecountant-General,  wiUi  his  privity,  in  the 
matter  of  the  particular  trust,  (deecribing  the 
same  as  aforesaid,)  in  trust  to  attend  the  orders 
of  the  said  court ;  and  in  every  such  case  the 
receipt  of  one  of  the  cashiers  of  the  said  bank 
for  tne  money  so  paid,  or,  in  the  case  of  stocks 
or  securities,  the  certificate  of  the  proper  officer, 
of  the  transfer  or  deposit  of  such  stocks  or  se- 
curities, shall  be  a  sufficient  discharge  to  such 
trustees  or  other  persons  for  the  money  so  paid, 
or  the  stocks  or  securities  so  transferred  or 
deposited 

2.  Court  of  Chancery  to  make  orders  on  pe* 
titum,  mthout  hilly  for  application  of  trust 
monies  and  administration  of  trust. — That  such 
orders  as  shall  seem  fit  shall  be  from  time  to 
time  made  by  the  High  Court  of  Chancery  in 
respect  of  the  trust  monies,  stocks,  or  securities 
80  paid  in,  transferred,  and  deposited  as  afore- 
said, and  for  the  investment  and  payment  of 
any  such  monies,  or  of  any  dividends  or  in- 
terest on  any  such  stocks  or  securities,  and  for 
the  transfer  and  deliver)'  out  of  any  such  stocks 
and  securities,  and  for  the  administration  of 
any  such  trusts  generally,  upon  a  petition  to 
be  presented  in  a  summary  way  to  the  Lord 
Chancellor  or  the  Master  of  the  Rolls,  without 
bill,  by  such  party  or  parties,  as  lo  the  court 
shall  appear  to  be  competent  and  necessary  in 
that  beualf,  and  service  of  such  petition  snail 
be  made  upon  such  person  or  persons  as  the 
court  shall  see  fit  and  direct ;  and  every  order 
made  upon  any  such  petition  shall  have  the 
same  authority  and  efifect,  and  shall  be  enforced 
and  subject  to  rehearing  and  appeal,  in  the 
same  manner  as  if  the  same  had  been  made  in 
a  suit  regularly  instituted  in  the  court ;  and  if 
it  shall  appear  that  any  such  trust  funds  cannot 
be  safely  distributed  without  the  institution  of 
one  or  more  suit  or  suits,  the  I^ord  Chancellor 
or  Master  of  the  Rolls  may  direct  any  such  suit 
or  suits  to  be  instituted. 

3.  Regulating  salary  of  Accountant- General, 
—That  the  additional  remuneration  which  the 
said  Accountant-General  may  receive  in  conse- 
quence of  the  operation  of  this  act  shall  not 
have  the  efifect  of  giving  to  him  any  claim  for  a 
larger  income  bv  way  of  salary  or  otherwise,  in 
the  event  of  the  said  office  of  Accountant- 
General  being  hereafter  regulated  by  competent 
authority,  than  would  have  been  assigned  to 
him  if  this  act  had  not  been  passed. 

4.  Lord  Chancellor,  with  Master  of  the  'Rolls, 
^c,  may  male  general  orders. — ITiat  the  I^rd 
Chancellor,  with  the  assistance  of  the  Master 
of  the  Rolls,  or  of  one  of  the  Vice- Chancellors, 
shaJl  have  power,  and  is  hereby  authorised,  to 
make  such  orders  as  from  time  to  time  shall 
seem  necessary  for  better  carrying  the  pro- 
visions of  this  act  into  efifect. 

5.  Construction  of  expression  "  Lord  Chan- 
oeWor."— That  in  the  construction  of  this  act  the 
expression  "the  Lord  Chancellor"  shall  mean 
and  include  the  Lord  Chancellor,  Lord  Keeper, 


TITHBS  AMBNDMSNT. 

lO&ll  Vict.  c.  104. 

An  Act  to  explain  the  Acta  for  the  Gomonli- 
tion  of  Ttthes  in  England  atid  Waks,  and  to 
contairae  the  Officers  appointed  aoJer  ds 
said  Acta  until  die  First  Day  of  October, 
One  thousand  eight  hundred  and  £%,  and 
to  the  End  of  the  then  next  Scssioa  of 
Paiiiament  [22nd  July,  1847] 

1.  6  4'  7  fV.  4,  c.  71.— 5  Vict.  c.  7-5  fy  6 
Vict,  c.  54. — So  much  of  recited  acts  as  Uidti 
the  duration  of  tithe  commission  reptaUd.-- 
Powers  of  commissioners,  ijfc,  to  continu  m 
force  till  October  1,  1850,  unless  sooner  dftfr- 
mined.  —  Whereas  by  an  act  passed  in  the 
seventh  year  of  the  reign  of  his  late  Majesty, 
intituled  '*An  Act  for  the  Commutatioa  of 
Tithes  in  England  and  Wales/'  tithe  commis- 
sioners for  England  and  Wales  were  appoiated, 
and  bv  the  said  act,  and  by  sundry  acts  mce 
passea  for  the  amendment  thereof,  and  for 
continuance  of  the  said  commission,  the  powere 
of  the  said  commissioners  now  stand  tiroited, 
and  will  expire  at  the  end  of  the  session  of  par- 
liament next  after  the  3l8t  day  of  July,  io  this 
vear  1847 ;  and  it  is  expedient  that  the  same 
oe  further  continued :  Be  it  enacted  bv  the 
Queen's  most  excellent  Majestv,  bv  ana  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  pre^nt 
parliament  assembled,  and  by  the  autborftjr  of 
the  same.  That  so  much  of  any  of  the  recited 
acts  as  limits  the  time  during  which  any  ^tbe 
commissioner,  assistant  commissioner,  ^ecre> 
tary,  or  assistant  secretary,  or  other  officer  or 
person  appointed  or  to  be  appointed  under  the 
first-recited  act,  shall  hold  his  office  to  the  said 
31st  day  of  July,  shall  be  repealed;  and  that 
the  commissioners  and  assistant  commissioners, 
secretary,  assistant  secretary,  and  otber  ofiicert 
and  persons  appointed  or  to  be  appointed  under 
the  nrst-recited  act,  may  continue  to  hold  their 
several  offices,  if  not  sooner  removed  by  \svM 
authority,  until  the  first  day  of  October,  in  the 
year  1850,  and  until  the  end  of  the  then  next 
session  of  parliament ;  and  that  all  the  povw 
of  the  said  commissioners,  and  their  assistant 
commissioners,  secretary,  assistant  secretarf, 
officers  and  servants  for  the  time  being,  »haD 
continue  in  force,  acccording  to  the  prorisioBS 
of  the  said  several  acts  as  amended  by  thii  act 
until  the  said  first  day  of  October,  and  the  end 
of  the  then  next  session  of  parliament,  unl<«$ 
her  Majesty  shall  be  pleased  sooner  to  deter- 
mine the  said  commission. 

2.  Confirmed  apportionments  to  stand  geol 
— And  whereas  by  the  ilrat-recited  act  it  wai 
enacted,  for  the  quieting  of  titles,  that  no  cofr 
firmed  agreement,  award,  or  apportionment 
shall  be  impeached  after  the  confirmation  there- 
of by  reason  of  any  mistake  or  informalit}' 
therein,  or  in  any  proceeding  relating  the^^ 
unto,  and  doubts  nave  been  entertained  as  to 
the  full  meaning  and  extent  of  such  enaetmeot: 


and  Lords  Commisaionera  for  the  custody  of  the  I  be  it  declared  and  enacted.  That,  uotwithstand- 
Great  Seal  of  Great  Britain  for  the  time  being,  i  ing  any  exception  in  the  said  act  contained 
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efrery  inBtrament  purporting  to  be  an  instra- 
ment  of  appoi^nment,  caniimed  under  the 
hands  and  seal  of  the  said  tithe  commissioners, 
shall  be  hereby  absolutely  confirmed  and  made 
rtM,  both  at  lanr  and  in  equity,  in  all  respects, 
sobgect,  nererthelesa,  to  the  powers  given  to 
the  tithe  commtasiooers  in  the  first-rsdted  act, 
or  in  any  act  passed  for  the  amendment  there- 
of, for  alteration  of  any  instrument  of  ap- 
portionmerit. 

3.  Instruments  of  apportionment  may  be  cor- 
rectedifany  lands  shall  have  been  improperly 
inchiei  or  charged  with  rent-charye  therein,  — 
9  ^  10  Vict.  c.  73.— That  if  it  shall  be  shown 
to  the  satisfaction  of  the  said  tithe  commis- 


ecclesiastical  courts  is  made  known  to  the. 
profession  at  large  through  the  medium  of 
various  treatises  and  reports  of  cases  de- 
cided, the  praeUce  in  those  tribuuala.  iiat 
hkkerto  been  "a sealed  boolu' '  The  priaei* 
pin  of  Uiw  have  been  well  expounded  by  the 
learned  advocates  of  Doctors'  Commoniy 
but,  with  one  exception,*  they  appear 
to  have  deemed  the  subject  of  pro<- 
cedure  in  the  courts  as  beneath  theic 
notice*  Doubtless,  tlie  course  of  proceed* 
uigr^-«tbe  forms  and  details  of  practice,*— are 
well  known  to  tliat  respectable  anil  limited 


doners  that  any  lands  have  been  improperly ,  body  the  proctors  of  Doctors'  Commons 

included   or   improperly  charged   with  rent-  Standing  in  the  same  relation  to  the  suitors 

(^isTgp  in  any  confirmea  instrument  of  apjjor-  jn  the  ecclesiastical  courts  as  the  attorneys 


and  solicitors  do  to  the  courts  of  common 
law  and  equity*  they  are  the  depositoriea 


tionment,  it  shall  be  lawful  for  the  said  tithe 
commissioners  to  correct  such  apportionment, 

^Jtl^:^^S^l^^^^  \  of  the  rules  by  which  theeourt  is  orcUnarily 

the  apportionment,  and  w-distributing  any  governed,  and  winch  experience  has  pre* 
lent-cbarge  imposed  upon  such  lands  on  lands  scribed  either  as  convenient  or  advan* 
legally  liable  to  the  payment  thereof,  or  byltageous  to  the  officers  and  practitioners^ 
sanctioning  the  redemption  of  the  rent-charge !  or  tending  to  save  the  lime  of  the 
so  improperly  charged  by  the  persons  capable  court,  or  to  diminish  the  topics  of  contro* 
of  redeeming  the  same  under  the  provisions  of 
an  act  of  the  last  session  of  parliament,  intitnled 


'^  An  Act  further  to  amend  the  Acts  for  the 
Commutation  of  Tithes  in  England*  and  Wales ;" 
and  all  costs  and  expenses  attendant  upon  the 
correction  of  any  confirmed  instrument  of  ap- 
portionment shall  be  borne  and  paid  by  such 
persons  and  in  such  proportions  as  the  said 
tithe  commissioners  shall  direct,  and  shall  be 
Tecoverable  from  the  person  or  persons  declared 
Cable  by  the  said  tithe  commissioners  to  the 
payment  of  the  same  in  such  manner  as  ex- 
penses attendant  upon  orimnal  instruments  of 
apportionment  are  recoversble. 

4.  Instruments  to  be  delivered  up  for  the  pur- 
pose of  such  correction, — ^That  for  the  purposes 
of  such  correction  or  of  recording  any  su(m  re- 
demption the  person  or  persons  having  the 
custody  of  any  copy  of  any  instrument  of  ap- 
portionment shall  De  bound,  upon  the  applica- 
tion of  the  tithe  commissioners,  to  deliver  to 
the  said  tithe  commissioners  any  copy  of  a 
confirmed  instrument  of  apportionment  which 
ahaU  have  been  deposited  with  them  re- 
spectively. 


NOTICES  OF  NEW  BOOKS. 


T^e  JPractice  of  the  Ecclesiastical  Court*, 
with  Forms  and  Tables  of  Costs,  By 
Hkmby  Charlbs  Cootb,  Proctor  in 
Doctor's  Commons,  and  one  of  the  Ex- 
aminers to  the  Judicial  Committee  of 
her  Majesty's  most  Honourable  Privy 
Council  and  the  Arches  and  Prerogative 

.  Courts  of  Canterbury.  London:  Henry 
Butterworth.     1S47.     Pp.  966. 

Whilst  the  law  as  administered  in  the 


versy. 

In  the  courts  of  law  and  equity,  from  the 
complication  of  matters  ofpractice  and  the 
multitude  of  practitioners, — more  or  less 
versed  in  the  technicalities  which  arise  out 
of  the  vast  variety  of  legal  procedure- 
books  of  practice  exist  in  comparatively 
large  numbers  for  the  guidance  of  all  who 
seek  the  ^ffieinajusiicisB.  A  succession  of 
able  writers  have  appeared  in  this  departs 
roent  of  legal  lore.  In  the  last  age,  in  the 
common  law  courts,  there  were  Imjiey, 
Tidd,  and  the  elder  Chitty :  in  the  present, 
Archbold  and  Chitty,  jun^  and  latterly 
Bagley  and  Lush.  In  equity.  Turner  ^nd 
Venablea  were  formerly  the  principal 
authorities,  now  succeeded  by  Daniel, 
Sidney  Smith,  and  many  others- 

The  practitioner  in  the  ecclesiastical 
courts  appears  to  have  depended  on  his 
personal  knowledge,  or  his  ready  access  to 
the  officers  of  court,  (like«  the  late  six 
clerks'  office  in  Chancery,)  and  probably 
on  the  good  understanding  which  is  easily 
kept  up  amongst  a  small  body  of  men,  all 
practising  in  the  same  locality.  Now, 
however,  not  only  the  tyro  in  Doctors* 
Commons,  but  the  solicitors  who  neces- 
sarily resort  to  the  agency  of  proctors,  are 
made  acquainted  with  the  practice  and 
course  of  proceeding,  which  hitherto  has 
been  of  a  traditionary  nature,  or  confined 


*  See  the  sections  on  Practice  in  Dr.  R, 
Phillimore'a  -edition  of  Bum's  Ecclesiastical 
Law. 
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to  the  offices  in  which   the   business  is 
transacted. 

In  the  composition  of  a  work  on  the 
practice  of  these  courts  we  should  have 
preferred  that  the  task  had  fallen  into  the 
hands  of  one  of  the  older  practitioners ;  hut 
as  it  has  not  suited  the  leisure  or  conve- 
nience of  any  of  them  to  encounter  the 
labour^  we  are  glad  that  it  has  been  under- 
taken bj  Mr.  Coote,  one  of  the  junior 
proctors ;  and  we  shall  proceed  to  advert 
to  the  scope  of  his  work^ — in  the  Preface 
to  which,  it  is  stated,  that 

''  The  principles  which  regnlate  the  judicial 
practice  of  the  Ecclesiastical  Courts  Kave^  in 


and  from  this  part  of  bis  work  we  e^ctract 
the  following  passages  as  iliustcatiTe  of  his 
style  and  manner : — 

''The  establishment  of  these  courts  was  in 
this  country  of  considerable  later  date  than  in 
almost  any  other  state  of  Europe.  On  the  con- 
tinent they  had  been  in  active  operatioti  ever 
since  the  ragn  of  the  Emperor  Tlieododut,  the 
younger,  to  whom  must  be  ascribed  their  first 
legalication.  But  ev«n  before  Uiat  age  the  se- 
paration of  the  Christian  body  from  me  natioii 
at  laige,  which  still  adherea  to  pagamsm  in 
almost  all  material  points,  bolb  in  practice  and 
opinion,  had  occasioned  many  peculiar  ques- 
tions  in  which  their  faith  might  be  in  some  de- 
gree compromised  or  implicated,  to  be  treated 
upon  and  determined  by  their  own  assembly 


their  older  form,  been  illustrated  by  Gierke,  under  the  supervision  of  the  higher  prieathooi 
Conset^  and  Oughton ;  the  latter  of  whom  has  and  without  the  inter\'ention  of  the  ordinarv 
9^BO  annexed  to  his  work  some  formular  prece- 1  civil  tribunals  of  ^e  state.  This,  we  hare  every 
dents,  which  have  long  since,  however,  become ,  reason  to  regard  as  the  first  germ  of  the  Eode- 
««,*?,^  ,."™P!.**^'**^^^^*-  .  ...,,.  siastical  Jurisdiction,  an  authority  peculiar  to, 
"  With  this  solitary  exception,  (if,  mdeed.  It  and  perhaps  co-existent  with,  Christianity 
be  such,)  there  is  not,  as  far  as  I  am  aware,  its..^  and  to  which  it  is  impossible  to  find  an 
anjr  nublication  either  of  eariy  or  recent  date,  exemplar  or  analogy  in  any  pagan  sUte  of  an- 
wnich  has  been  conceived  upon  the  plan  of  the  tiquity. 

present  compilation,  and  it  was  the  conaidera-  «  Whilst  in  England  these  courts,  as  we  shall 
tion  of  this  deficiency  v\  hich  prompted  me  to  afterwards  see,  owe  their  ostensible  birth  to  a 
make  the  first  step  toward  supplying  it  by  a  se-  sudden  and  fortuitous  introduction  of  foreign 
lection  of  such  modem  and  approved  prece-  usages  and  pt mciples  of  law ;  on  the  continent, 
dents  as  would  embody  and  elucidate  the  gene-  they  had  been  the  gradual  and  nontaoeoos 
'H.^°*^P^*"  of  ecclesiastical  practice.  product  of  opimons  deducible  from  and  con- 

"Kie  peculiarity,  therefore,  which  I  daim  ,  nected  with  the  dogmas  and  traditionai  prac 
for  the  following  pages  will,  1  trust,  assist  to  tices  of  the  Christian  religioa  itedL  The 
excuse  the  faults  which  will  be  found  m  them,  I  church,  as  a  governing  power,  poaaessed, «- 
and  suggest  to  the  candid  reader,  who  is  not '  nmluneously  with  the  authority  of  infficting  a 
i^orant  of  the  difficulties  which  attend  the  I  private  penance  £6r  the  more  secret  offeiiGesof 
aao|)tion  of  a  new  method,  an  indulgence  for  ■' a  minor  irrade,  a  co 


any  imperfection  of  information,  or  cmdeness 
of  remark,  which  the  scrutiny  of  a  critic  may 
detect. 

"  In  making  the  assertion,  however,  that  the 
method  which  I  have  pursued  forms  the  peculi- 
arity of  these  pages,  I  mean  only  to  express 
that  no  complete  or  general  compilation  on  this 
subject  has  yet  been  submitted  to  the  judgment 
of  the  public. 

"In  the  lucid  and  excellent  sections  on 
Practice  which  have  appeared  in  the  new  edi- 
tion of  Bum's  *  Treatise  on  the  Ecclesiastical 
law,*  by  Dr.  Robert  Phillhnore,  the  same  plan 
has  been  followed ;  though,  owing  to  the  range 
of  the  work  being  too  wide  to  allow  the  ampu- 
fication  of  any  single  department,  they  are  ne- 
cessarily on  a  small  and  limited  scale.  If  the 
learned  and  talented  Editor  had  extended  his 
plan  so  as  to  embrace  all  the  phases  of  practice 
discernible  in  the  Ecclesiastical  Courts,  there 
would  have  been  no  necessity  for  the  present 
compilation,  and  I  should  have  unhesitatingly 
suppressed  the  materials  which  I  had  collected 
foriL" 

There Js  a  very  ample  introduction,  oc- 
cupying upiwards  of  a  humlred  pages^  w 
which  the  airtlmr  treats  very  le.arnedly  and 
historicaHyof  the  jortsdictimi^f  the  eourt*; 


I  corresponding  jurisdiction  to 
impose  a  public  admonition  and  cenaaie  on 
offenders  of  a  glaring  and  scandaloua  chanu:- 
ter  i  and  to  the  exercise  of  the  latter  of  these 
powers  we  owe  the  criminal  processes  of  the 
church  pro  salute  oataue,  or  for  the  reformation 
of  moral  excesses.  In  the  same  nuiimer,  the 
circumstance  o£  marriage  being  regarded  in  the 
light  of  a  sacrament  or  sacramental  lite,  neces- 
sarily placed  it,  toffetber  with  all  circumstances 
connected  therewiUi,  entirely  under  the  contzd 
of  the  church. 

'*  This  jorisdiction  beinf,  therefore;,  native 
and  inherent,  received  at  w  hands  o£  llieo> 
dosius  no  more  than  a  general  confirmation 
and  support  But  from  the  simple  text  of  the 
Codeoi  Tieodosianus^  by  which-  tne  bishops  are 
pronounced  to  be  tha  proper  judges  in  all  oases, 
'  quoties  de  reUgione  offiiur/  the  Ecclesiaatica] 
Jurisdiction  received  a  liberal  amplifioation  in 
succeeding  ages,  through  the  voluntary  con- 
cessions of  the  ekyH  gurcniBant ;  fiartlie/kknrch 
subsequently  acquired  a  oomptete  pnwcK  of  adr 
JD^^ca^otti)  not  oi>\y  over  the;  condlict  oi  eierks. 
Its  ow^  revenues,  and  marriages,  but  also  over 
the  accessory  questions  of  dower  and  alimony, 
the  breach  of  faith  in  sworn  conipacts  or  pro- 
mises, the  talidity  or  invaltditv  of  laibt  ilriOii,  the 
enforeement  of  legacies,  and  tfie  ad  mm  istr  ation 
of  sdeoaased  person's  propectf. 


u  JMfiVi  C^id$*s.Pr4^ki,^c.^Pr4^i^0dJi^iitmfii^.qf  ,.       3dS 


Eceleslafit^cal  Covirta  at  the  epdcH  of  iUb  acces- 
rfon*  oftlic*Worman  conqueror  tdttiethtdnfi  of 
England;  and  they  had  alrea^' e^dted  tte 
jealoosy^od  asrakeoed  ^tbe  late  r^ipentaiioe  of 
.fhe^fifieu]ar'ai|t]Kxriti48j(  with  wh^e  juunadictipB 
ibey  4K)  many  occusio^  ctohed  9m  were  suc- 
cessfully tompetad«i  In  the  woids  qf  a, great 
FKiieha»ti(^tt4iy  ^  deflcribkag  their  stale  at  the 
lime—'  Cuciee  Chrittianitatis  ampHsskaa  fuit 
jorisdic^  cum  .qoeedonum  eft  causan^m  om- 
siumqaR  qoh  moda  r^9  ecalesim  sed  et  aacra- 
jnentaj  et  quid(}uid  ex  eia  duhietatis  oriretur^ 
spectaot.  cognitioneip  eibi  arrog^^t*^ 

'' Nothing  of  this  hind  was  to  be  kqu  in 
England,  at  the  titm  ^t  the  Norman  conqueat. 
Tke  Ai^o^Saxon  common  law  n^v^r  reoog- 
ni^  the  principle  of  a  separate  cavil  or  criipinal 
jurisdictiop^as  (sxercised  by  theehurch*  though, 
either  out  of  i^espect  to  the  sacred  character  of 
its  membera  or  from  a  sense  pf  their  superior 
learning  and  intelligence,  it  had  certainly  ad- 
mitted the  Episcopal  ofder  to  a  participation  in 
the  municipal  jumcature  of  the  countrjr.  For 
erer  since  the  introduction  of  Christianity  into 
Enj^aadi  the  bishops  had  sat  to  hear  causes  in 
the  county  court,  in  conjunction  with  the  eal- 
dorman  or.  bis  sheriff." 

The  divisions  of  ficclesiastickl  Jurisdic- 
tionare  thus  stated : — 

''As  regards  the  scheme  of  Ecclesiastical 
Jnrisdietion^  England  is  separated  into  the  two 
provinces  <tf  the  Archbishops  of  Canterbury 
and  York,  and  these  again,  for  the  purposes 
of  immediate  control,  are  subdivided  into  the 
dioceses  of  the  respective  bishops  of  the  Es- 
tablished Ghnrch.  In  addition  to  the  latter, 
there  are  also  the  jurisdictions  of  the  deans  and 
chapters  of  the  cathedral  churches,  and  of  the 
archdeacons,  besides  the  peculiars,  which  ad- 
mit of  no  regular  classification.  The  matter  of 
the  Ecclesiastical  Jurisdiction,  which  is  the 
subject  of  this  compilation,  belongs^  in  all  its 
branches,  in  the  first  mstance,  to  the  conststorial 
courts  of  the  archbishops  and  bishops.  The 
Prerb^tive  Court  of  the  Archbishop  of  Cattter^ 
buTT  is  confined  to  the  testamentary  questions 
of  the  province,  and  the  Arches'  Court  of  Can- 
terbury is  only  appellate, 

"The  courts  of  the  deans  and  chapters  have 
exclasive  jurisdiction  over  matrimonial  suits 
arising  within  their  prednct,  but  now  interfere 
with  bttle  else. 

''From  the  Arches  and  Prerogative  Courts 
of  Canterbury,  as  also  from  the  corresponding 
courts  of  the  province  of  York,  the  appeal  lies 
to  her  Majesty  the  Queen  in  counc3." 

Mr.  Coota  then  describes  the  proceedr 
ings  in  erimifiai  Boixs  agft(ngt  clerks,  under 
the  3  ft  4  Vict.  c.  86 :  1st,  by  commission 
of  inquiry ;  and  2ndly,  by  letters  ofre^udst 
to  the  Ardhes  Court.  The  hotices>  artjclos, 
mode  of  proceeding,  and  forms  are  fully 

^  "  Ducange,  sub  toc.  Cmm  Christiaiiitatii." 


state^», .  Neifli ,  c^e  .  the  cJespription  ,of 
criminaif  suits' against  laymen  and  clerks. 
and  the  citation^,  articles,  ^mode  of  taking 
eyldence>  s^niencei  &c.' 
.  ,  Jn  treating  of  ceWsuits^  jVIr.  Coote,  1st, 
takes  ecclesi^tical  causes^  vjz.;  dcfamatioi^ 
with  the  citation,  proxies,  libel,  and  evi- 
dence, the  sentenccy  peoan^e,  &c. ;  2nd, 
perturbation  of  seat  in  a  parish  church,  the 
citation,  libel,  &c.;  .3rd,  subtraction  of 
church-rate  :  4th,  suits  to  recover  penalties 
for  nop  residence  under  I  &  2  Vict.  c.  106  ; 
5th,  grant  of  faculty. 

Matrimonial  causes  are  then  treated  of: 
Isfe,  divorce  for  adultery^  includin^g  alimony, 
pendente  liie;  2nd,  divorce  for  cruelty; 
3rd,  jactitation  of  hiarriage ;  4th,  restitu- 
tion of  conjugal  rights;  5th,  nullity  of 
marriage  by  reason  of  impotence ;  6th, 
nullity  by  reason  of  former  marriage  ;  7th, 
nullity  by  reason  of  insanity  or  imbecility  ; 
8th,  nullity  of  marriage  under  4  Geo.  4, 
c  76. 

Mr.  Coote  next  treats  of  TeBtamentavy 
causes: — 1st,  the  course  of  proceeding 
therein  ;  find,  subtraction  of  legacy ;  3rd, 
interest  causes ;  4th,  inventory  and  ac- 
count ;  5  th,  distribution  of  intestate's  per- 
sonal  estate ;  6th,  suit  to  permit  a  bond  to 
be  cued  on;  7th,  citation  to  accept  or  re- 
fuse probate  or  letters  of  administration. 

The  general  practice  is  then  stated,  com- 
prising letters  of  request  and  service,  forms 
of  answers,  mode  of  compelling  the  attend- 
ance (yi  witnesses,  forms  of  interrogatories 
and  taking  evidence,  commissions  to  ex- 
amine witnesses,  publication  of  depositions, 
&c. 

The  compulsory  execution  of  sentences 
and  proceedings  in  contempt  are  next  set 
forth;  and  l^tly  the  author  treats  of 
Appeals. 


PROPOSED  INVEOTMENT  OF  TRUST 
MONIES  WITHOUT  THE  AID  OF 
COUNSEL  AND  SOLICITORS. 

Amongst  the  projects  of  the  late  session, 
a  bill  was  introduced,  bearing  the  names  of 
Mr.  Hope,  Lord  Courtenay,  and  Mr. 
Walpole,  to  facilitate  the  Investment  of 
Trust  Monies  in  the  Improvement  of  Land. 
It  recited  that 

It  is  expedient  that  further  facilities  should 
be  given  for  the  permanent  improvement  of 
land:  And'  that  there  may  be  now  or  here- 
after mthe  hatids  or  standing  to  the  aecotiiitof 
the  trastees  of  a  ssttleaient,  will  or  cbdicil, 
nomes  prodassd  <  bgr  4ha  sals  m  teemved  for 
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equality  of  coccliaQge  of  '•etlled  landed  (fitalM 
under  a  power  of  sale  or  exchange,  or  under 
trosta  for  sale  in  snch  settlement,  will  or  codicil 
contained,  or  stocks  or  secnritiea  purchased 
with  such  monies,  and  which  monies  are  liable 
to  be  laid  out  in  the  purchase  of  other  lands,  to 
be  settled  to  the  same  or  the  like  uses,  or  upon 
and  for  the  same  or  the  hke  trusts  and  purposes 
88  the  estates  from  the  sale  or  excnange  of 
which  such  monies  were  produced,  and  there 
may  be  now  or  hereafter  in  the  hands  or  stand- 
ing to  the  account  of  (he  trustees  of  a  settle- 
ment, will,  or  codicil,  monies  the  produce  of 
settled  estates  sold  compnlsorily  or  otherwise, 
for  the  purposes  of  a  railway  or  other  public 
work  or  undertaking,  or  other  monies,  stocks 
or  securities  liable  to  be  laid  out  or  employed 
in  the  purchase  of  lands ;  and  it  may  happen 
that  the  said  monies,  stocks  or  securities  re- 
spectively may  be  advantageously  laid  out  or 
employed  in  the  permanent  improvement  of 
lands  remaining  unsold  or  in  settlement :  And 
that  there  maybe  now  or  hereafter  in  the  hands 
or  standing  to  the  account  of  trustees  or  guar- 
dians for  infants  or  others  under  legal  disability, 
or  in  the  bands  or  standing  to  the  account  of 
the  committees  of  persons  of  unsound  mind, 
monies,  stocks  or  securities,  which  may  be  ad- 
vantageously laid  out  or  employed  in  the  per- 
manent improvement  of  the  lands  of  such  in- 
fants, persons  of  unsound  mind,  or  others 
under  legal  disability.  It  was  then  proposed 
by  the  bill,  that  trustees  (with  the  consent  of 
any  person  beneficially  interested,  in  possession, 
if  of  full  age),  guardians,  or  committees,  might 
apply  to  the  Court  of  Chanceiyjby  petition  pray- 
ing that  they  may  be  authorized  to  lay  out  and 
expend  money  in  the  permanent  improvement 
of  any  land  vested  in  or  intrusted  to  them  to  be 
advanced  out  of  any  such  trust  monies,  stocks 
or  securities. 

And  that,  upon  the  presentation  of  any 
such  petition  as  aforesaid,  it  shall  be  lawful 
for  the  said  court,  without  requiring  the 
attendance  of  any  counsel  or  solicitor,  to 
refer  it  to  one  of  the  Masters  of  the  said 
court  to  make  all  necessary  and  proper  in- 
quiries, and  to  consider  all  such  evidence, 
estimates,  and  valuations  as  shall  be  pro- 
duced before  him  in  relation  to  the  matter 
of  such  petition,  and  to  report  whether  in 
his  opinion  it  will  be  beneficial  to  all  per- 
sons interested  that  the  projected  improve- 
ments or  any  part  thereof  should  be  made, 
and  whether  the  sum  or  sums  of  money  in 
the  petition  mentioned,  or  any  part  thereof, 
should  be  advanced. 

After  providing  for  the  confirmation  of  the 
Master's  report,  it  was  then  proposed  to 
enact.  That  after  any  sum  shall  have  been 
so  advanced  such  trustees  or  jniardians  or 
committees  may  apply  to  the  said  court,  for 
a  reference  to  one  of  the  Matters,  to  as- 
certain that  the  same  have  been  properly  ex- 
pended ;  and  upon  a  report  being  made  that 
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confirm  «och  report;  aikl  therenpon  ^e  tn» 
teea,  guardians  or  eonmiittees  eonceraed,  shall 
be  for  ever  fuUy  rdeaaed  from  all  liaMli^  er 
responnbility  on  aeeoont  of  or  ooneetniqg  the 
application  of  any  snch  aome. 

Although  diis  bill  was  wUfadimwn,  soon 
afler  it  was  introduced  we  connder  it 
important  to  call  the  attention  oC  oor 
readers  to  its  provisions.  It  ocmoenis  the 
public  as  well  as  the  profession,  and  ap- 
pears to  be  the  first  occasion  (except  an 
abortion  one  of  Lord  Brougham)  on  which 
an  attempt  has  been  made  expressly  to 
supersede  the  services  of  counsel  and  so- 
licitors and  let  in  the  evil  of  unqualified 
practitionersy  which  it  has  hitherto  been 
the  object  ckT  the  legislature  to  exdode.  It 
is  manifest  that  the  persons  who  would  put 
this  act  into  operation  could  not  do  it  them- 
selves ;  they  must  employ  some  i^ent  to 
assist  them,  who,  under  the  promise  of 
charging  less  than  a  solicitor,  would  lead 
them  into  difficulties  and  generally  into 
greater  expense. 

Here  is  another  instance  of  the  introdac- 
tion  into  parliament  of  pernicious  measuras 
just  at  the  close  of  the  session.  In  this  case 
it  was  promptly  stopped,  but  there  ought  to 
be  a  standing  order  that  no  law  bill  should 
be  brought  in  later  than  the  first  week  alta 
Easter,  without  the  special  leave  of  both 
houses* 


PUBLIC  RECORD   BUILDINGS  ON 
THE  ROLLS*  ESTATE, 


The  Sixth  Report  of  the  Commissioners 
for  the  Improvement  of  the  Metropolis  has 
just  been  published,  from  which  it  appears 
that  the  government  have  determined  to 
build  the  various  depositories,  rooms,  and 
offices  required  for  the  safety  of  the  invalu- 
able public  records  of  the  kingdom.  The 
plans  of  (he  building  aiid  the  site  of  the 
Rolls*  estate  have  been  approved  bj  liie 
Master  of  the  Rolls. 

The  approaches  to  this  important  buikl- 
ing  will  be  connected  with  the  general  im- 
provement of  the  metropolis  by  a  large 
central  avenue  from  the  north  side  of  St. 
Paul's.  The  new  opoiing  from  Piceadillj 
(o  Long  Acre  will  be  extended  to  Carcj 
Street.  That  street  will  be  widened,  and 
a  new  street  extended  eastward  to  join  the 
intended  improvements  in  the  city.    These 
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approaches  are  qot  finally  arranged,  4>ut 
the  record  building,  which  is  the  first  great 
step  ID  the  measiwe,   seems  settled  and' 
determined* 
The  fbllowtng  is  the  report : — 

"The  Viscount  Morpeth,  chief  commissioner 
of  your  Majesty's  Woods  and  ForesU,  having, 
as  chairman  of  this  commission,  submitted,  by 
&e  request  of  your  Majesty's  SecreUry  of 
State  for  the  Home  Department,  certain  plans 
which  had  been  prepared  by  Mr.  Pennethorne 
under  his  direction  for  the  building  of  a 
Record  Office»  and  for  making  the  neces- 
sary approaches  thereto,-— togetW  with  a  me- 
morandum  as  to  the  practicability  and  expe- 
diency of  effecting  these  objects,  in  con- 
nection with  the  appropriation  of  a  portion 
of  the  Rolls'  Estate  in  Chancery-lane,— your 
Majesty's  commissioners  have  taken  these 
plans,  with  the  accompanpng  memorandum, 
into  their  consideration ;  and  ha^ng  heard 
evidence  thereupon  to  the  extent  which  the 
temis  of  their  commission  were  deemed  to  jus- 
tify, they  now  humbly  beg  leave  to  report  to ' 
your  Majesty  the  result. 

"The  plans  laid  by  Viscount  Morpeth  before 
this  commission  were  four  in  number ;  two 
Bhowing  the  site  of  the  proposed  building  and  i 
the  intended  approaches  thereto,  and  proposing, 
in  connexion  with  that  site  and  those  ap- 
proaches, the  execution  of  a  line  of  street  to 
form  a  main  central  thoroughfare  between  the 
eastern  and  western  divisions  of  the  metropo- 
lis; the  remaining  two  exhibiting  the  general 
arrangement  and  disposition  of  the  interior  of 
the  building,  and  the  space  proposed  to  be  made 
available  for  its  intended  purposes. 

"Your  Majesty's  commissioners  were  in- 
formed that  plans  Nos.  3  and  4  had,  in  refe- 
rence to  the  points  immediately  above-men- 
tioned, received  the  approval  of  Ix)rd  Langdale, ! 
the  Master  of  the  Rolls.  Into  the  fitness, ' 
therefore,  or  the  applicability  of  those  plans  to 
all  the  requirements  of  a  depository  for  public 
recorils  they  did  not  deem  it  incumbent  upon 
them  to  inquire  minutely.  Their  attention  was 
directed,  in  the  first  place,  to  the  plans  which 
have  been  devised  for  improving  the  communi- 
cations in  the  vicinity  of  the  proposed  site ; 
and,  secondly,  to  the  capacity  and  eligibility  of 
the  site  itself ;  having  reference  not  only  to  the 
exigencies  of  the  present  time,  but  to  any  pro- 
bable demand  for  the  enlargement  of  the  ouild- 
ing  within  the  next  century, 

'*  In  directing  their  attention  to  the  matters 
foiling  more  especially  within  their  own  pro- 
rince,  your  Majesty's  commissioners  examined 
Mr.  Richard  Lamoert  Jones,  the  chairman  of 
the  London  Bridge  Approaches'  Committee; 
Mr.  Henry  Cole,  one  of  the  assistant  keepers 
of  the  Records,  acting,  it  is  understood,  on  this 
occasion,  with  the  permission  of  the  Master  of 
Rolls ;  and  Mr.  Pennethorne,  the  professional 
adviser  of  the  commissioners  of  your  Majesty's 
Woods  upon  all  questions  of  metropolitan  im- 
provement, who  had  also  on  this  occasion  been 
proceeding  in  communication  with  Mr.  Henry 


Cole,  who  was  directed  by  Lord  Langdale  to 

SVe  to  Mr.  Pennethorne  aft  the  information  in 
s  power. 

"Your  Msoesty*s  commissioners  were  in- 
formed by  Mr.  Richard  Lambert  Jones,  that  a 
plan  for  the  formation  of  a  street  intended  as  a 
central  communication  between  the  eastern  and 
western  divisions  of  the  metropolis, —that  is  to 
say,  between  the  great  leading  thoroughfares  of 
Ludgate-hill,  Fleet-street,  and  the  Strand  on  the 
south,  and  Snow-hill  and  Holborn  on  ihe 
north, — ^had  been  under  the  consideration  of 
the  London  Bridge  Approaches'  Committee  two 
years  ago;  but  that  improvements  in  pro- 
gress, and  contemplated  in  other  parts  of  the 
city,  had  subsequently  led  to  its  suspension. 
The  line  then  proposed,  commencing  at  the 
western  extremity  of  Cheapside,  and  extending 
to  the  site  of  the  late  Fleet-Prison,  would  have 
passed  over  Farringdon-street  by  a  bridge,  and 
would  have  terminated  at  the  city  boundary  in 
Fetter-lane,  with  a  branch  extenaing  north  mto 
Holborn,  nearly  opposite  to  Furnivars  Inn.  Of 
the  line  proposed  by  Mr.  Pennethorne,  (to  which 
yonr  Majesty's  commissioners  will  refer  hereaf- 
ter,) though  not  identical  with  the  line  above  ad- 
verted to,  Mr.  Richard  Lambert  Jones  expressed 
a  favourable  opinion.  He  considered  that  the 
line  exhibited  in  plan  No.  2,  would,  if  slightly 
altered,  be  at  least  as  good  as  any  which  could 
be  devised  :  and  he  thought  it  probable  that,  jf 
the  Commissioners  of  her  Majesty's  Woods 
could  effect  arrangements  with  the  Corporation 
of  London,  by  which  the  appropriation  of  the 
coal  duties  to  purposes  of  metropolitan  im- 
provements could  be  placed  upon  an  amended 
footing,  the  authorities  of  the  city  would,  out 
of  any  funds  which  might  then  be  placed  at 
their  disposal,  at  once  undertake  to  form  the 

Portion  within  their  own  boundary.  Mr.  R.  L. 
ones  further  stated  it  to  be  his  opinion,  that 
whatever  difficulties  might  impede  the  comple- 
tion of  the  whole  plan  No.  2,  including  the 
entire  communication  east  and  west  of  Fetter- 
lane,  the  execution  of  the  more  limited  plan 
No,  1,  as  proposed  by  Mr.  Pennethorne.  com- 
prehending the  space  between  Fetter-lane  and 
Chancery-lane,  would  of  itself  effect  a  great 
improvement. 

"  From  the  evidence  of  Mr.  Henry  Cole,  your 
Majesty's  commissioners  were  enabled  to  in- 
form themselves  respecting  the  several  build- 
ings in  which  the  public  records  are  at  present 
deposited.  No  one  of  these  buildings,  accord- 
ing to  the  evidence  adduced  before  this  com- 
mission, appears  to  have  any  special  aptitude 
for  the  purposes  to  which  it  is  applied ;  and  in 
some  instances  it  may  be  stated  that  they  are 
decidedly  unfitted  to  those  purposes.  Partly 
from  want  of  space,  and  partly  from  apprehen- 
sion of  lire,  the  reception  of  the  more  modem 
and  current  class  of  records  is  understood  to 
have  been  suspended;  and  from  these  and 
other  causes,  the  expense  of  lodging,  maintain- 
ing, and  protecting  the  records  which  are  in 
charge,  is  stated  to  be  from  1,500/.  to  2,0001. 
per  annum. 

"Your    Majesty's    commissioners    are  in- 
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formed  by  Mr.  Henrjr  Gole»  thai  the  plans  of 
Mr.  Pennethome  hanng  reference  more  imtne- 
diatelv  to  the  accommodation  of  those  records, 
have  oeen  prepared  in  communication  with  the 
Master  of  the  Bolls,  from  measurements  fur- 
nished by  Mr.  Henry  Cole  himself,  and  in 
great  measure  under  his  own  immediate  super- 
vision:— that  he  considers  them  to  present 
the  best  means  of  providing  for  the  pressing 
exigencies  of  the  present  period,  looking  to  the 
difficulty  which  the  crowded  state  of  the  metro- 
polis must  interpose  to  the  accomplishment  of 
any  plan  upon  a  fitting  scsde  and  of  more  ex- 
tensive dimensions : — and  that  the  Master  of 
the  RoUs  had  very  carefully  inspected  these 
plans,  had  suggested  alterations  while  they 
were  in  progress,  and,  he  had  every  reason  to 
believe,  had  at  length  signified  his  approval. 

"  Your  Majestv  s  commissioners  believe  that 
they  are  justifiea  in  inferring  from  the  same 
evidence,  that  in  the  selection  of  a  site  for  the 
proposed  building,  the  Master  of  the  Rolls  is  of 
opinion,  that  preference  should  be  given  to  the , 
immediate  neighbourhood  of  the  Inns  of  Court,  I 
and  as  far  as  possible,  both  on  grounds  of  con- 
venience and  of  economy,  to  the  appropriation 
of  the  Roirs  Estate,  or  some  portion  of  it,  to 
that  purpose. 

"Froni  the  evidence  of  Mr.  Henry  Cole, 
your  Majesty's  Commissioners  were  informed 
that  the  space  which  the  records  now  in  charge 
would  occupy  in  any  building  provided  for 
that  purpose,  would  be  160,000  cubic  feet; 
that  if  tne  Welch  and  other  records  not  at 
present  actually  in  charge  were  added  to  that 
collection^  these  requirements  would  be  in- 
creased to  225,000  cubic  feet ;  and  that,  look- 
ing at  the  probably  increased  deposits  within 
the  next  century,  there  would  be  a  further  addi- 
tion of  not  less  than  200,000  cubic  feet  re- 
quired within  that  period,  making  a  total  of 
425,000  cubic  feet  tor  the  deposit  of  records 
alone.  The  requirements  for  access  and  ven- 
tilation, however,  it  is  represented  to  your  Ma- 
jesty's commissioners,  would  considerably  ex- 
ceed that  amount.  It  would  involve,  in  Mr. 
Henry  Cole's  opinion,  the  appropriation  of  a 
space  amounting  to  about  3,000,000  cubic  feet 
for  all  purposes.  Assuming  that  such  extent 
of  space  could  be  provided,  Mr.  Henrv  Cole  is 
of  opinion,  looking  to  portions  of  the  estate 
which  would  still  be  unappropriated,  that  the 
probable  exigencies  of  the  next  100  years 
would  be  amply  met  by  the  proposed  arrange- 
menito^ 

"Mr.  Pennethome  produced  before  your 
Majesty's  commissioners  a  plan  which  he  in- 
formed them  had  been  prepared  in  the  year 
1834^-«»hftd  been  submitted  Dy  him  to  a  com- 
mittee of  the  House  of  Commons,  and  in  part 
appended  to  their  report  in  1838,— and  had,  in 
certain  portions,  and  to  a  limited  extent,  been 
already  executed.  Proceeding  eastwards  from 
I/ong  Acre,  the  line  of  thoroughfare  then  pro. 
posed  by  Mr.  Pennethome  would  have  passed 
alonjtthe  south  side  of  lincolnVinn  fields; 
across  New-souarc  and  Fetter-lane ;  over  Far- 
nngdon-strect  by  a  brhdge;  thence  to  the  west- 


end  of  Newgate^street ;  and,  widening  the 
north  side  of  that  street,  would  have  terminated 
in  Cfaeapside.  The  plan  which  has  been  sub- 
mitted for  the  especial  consideration  of  jwt 
Majesty's  commissioners,  differs  Ixom  the  for- 
mer plan  in  some  essential  particulars :— it  di- 
verges southwards  from  Long  Acre  into  Carer- 
street,  Lincoln's-inn;  traverses  the  north  si^e 
of  the  Rolls  Estate  into  Fetter  lane ;  and  pro- 
ceeds thence  (in  a  line  nearly  identical  with  one 
proposed  by  Mr.  Dunning,  the  City  Surveyor) 
by  a  bridge  over  Farringdon-street;  passiaghy 
I  the  Sessions  House  Old  Bsdley,  and  Newgate 
Market,  to  the  west-end  of  Cheapside. 

"Your  Majesty's  commissioners  are  in* 
formed,  that  the  division  southwards  of  the  line 
of  street  from  Lincoln's-inn  Fields  and  New. 
souare,  Lincoln's-inn,  has  been  pro()06ed  by 
\lr.  Pennethome,  in  consequence  of  communi- 
cations with  the  Benchers  of  Lincoln's-mn  and 
with  the  trustees  of  Lincoln's-inn  Fields,  bdd 
two  years  ago  in  reference  to  plans  fracoed  for 
other  purposes,  and  not  proceeded  with  in  con- 
I  secjuence  of  the  opposition  which  woidd  have 
arisen  in  parliament,  if  any  portion  of  that 
locality  haa  been  affected. 
'  "  Your  Majesty's  commissioners  are  alfo  in- 
formed, that  a  turther  object  of  Mr.  Penne- 
thome, in  diverting  that  portion  of  the  line 
extending  from  Carey-street  to  Fetter-lane,  wa« 
to  render  available  for  the  purposes  of  the  Re- 
cord Office  the  largest  possible  portion  of  the 
Rolls  Estate ;  and,  at  the  same  time,  in  con- 
formity with  th^  recommendation  ol  Mr. 
Braidwood,  and  the  requirements  of  the  Mas- 
ter of  the  Rolls,  to  provide,  in  the  isolation  of 
that  building,  an  additional  means  of  secarity 
against  fire. 

"The  portion  cast  of  Fetter-lane  is  ^ro^^ 
sented  by  Mr.  Pennethome  as  being  a  eRght 
modification  of  that  proposed  by  Mr.  Boonmg, 
so  as  to  unite  Mr.  Bunning^s  general  line 
with  his  own. 

*'  Mr.  Pennethome  is  of  opinion^  that  die 
line  now  submitted  to  your  Maj^ty's  oonunis- 
sioners,  in  plan  No.  2,  would,  as  a  diorongh- 
fare,  compared  with  the  line  proposed  to  the 
Select  Committee  of  1838  on  Metropolitan  Im- 
provements, afford  an  equally  advantageous 
channel  for  the  general  traffic  of  the  town; 
while  it  would  be  more  effective  in  relie\ingthe 
present  excessivelv  crowded  .traQc  of  tbe 
Strand,  and  would  present  more  conveunl 
means  of  communication  between  tks  Bccord 
Office  and  the  Courts  qf  Law,  in  the  event  of 
thofe  courts  being  ever  erected,  ta  the  samt 
locality. 

"Your  Majesty's  commissioners,  as  they 
have  already  intimated,  did  not  feel  it  incum- 
bent upon  them  to  examine  Mr.  PenDethome, 
as  to  the  details  pf  plans  Nos.  3  and  4.  inci- 
dentally, however,  m  reference  to  the  question 


of  a  subsequent  extension  of  the  building,  they 
think  it  right  to  notice,  that. the  walls,  accord- 
ing^ to  his  plans,  would  be  built  of  aufiicient 
thickness  to  carry  another  story^  whenever  re- 
quired; and  that  the  building  m'^^hi;  fU  a 
future  timcj  be  extended  over  the  site  of  the 
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rndges*  dlambera^  and  seven  houses  on  the 
RoW  Estate,  fronting  Chancery-lane. 

•*  The  plan  No.  2,  may  be  divided  into  three 
portions,  viz.,  the  portion  west  of  Carey- street; 
— the  portion  more  immediately  connected  with 
the  proposed  Record  Office,  extending  from 
Carey-street  to  Fetter-lane ; — and  the  portion 
east  of  Fetter-lane,  the  whole  of  which  last  is 
within  the  limits  of  the  city. 

**  The  centre  portion  of  this  plan,  and  that 
to  which  alone  your  Majesty's  commissioners 
think  it  necessary  at  present  to  direct  their 
attention,  is  shown  more  at  larj^e  on  the  plan 
numbered  1  in  the  Appendix ;  and  Mr.  Penne- 
thome  is  to  be  understood  as  having  hitherto 
confined  his  estimates  to  this  portion. 

"The  object  of  the  plan  No.  1,  is  to  distin- 
guish by  colours  the  Rolls  Estate  from  other ' 
property  in  the  immediate  vicinity ;  and  lo  ex- 
nihit  the  requirements  of  the  proposed  Record 
Office  in  respect  to  site, — ^whether  by  occupa- 
tion of  parts  of  the  Rolls  Estate,  or  by  acqui- 
sitions of  other  property,  and  for  the  formation 
of  streets  aronnd  the  building.  ! 

"The  net  ultimate  cost  of  purchasing  these 
properties,  of  forming  the  streets  in  the  imme- 
diate locality,  and  of  erecting  and  fitting  up  the  ] 
proposed   Record  Office,  according  to  these  j 
phns,  would  be— 

For  the  cost  of  the  building  £175,000 
"  of  the  fittings     31,500 

206,500 

For  purchases     .        .        .  £293,500 
Deduct  probable  return  from  )    .^  ^^^ 

ground,  i'ents  .         .         .J    ^"»""" 


—  243,500 

Total  net  cost         .        .  £450,000 

"  In  the  memorandum  referred  to  this  Com* 
mission,  with  the  plans,  Mr.  Pennethorne 
observes,  that  the  cost  of  the  purchases  may 
be  apportioned  thus ; — 

For  the  Record  Office  .£130,107 

For  the  improvement  of  the  thorough. 

fere« 112,908 


£243,015 
The  gross  sum  being  nearly  in  accordance  with 
that  stated  in  his  evidence  before  this  commis- 
sion. 

**  Your  Majesty's  commissioners  are  not  ap- 
prised of  the  funds  out  of  which  it  would  oe 
proposed  to  defray  any  portion  of  this  exnen- 
oiture  ;  nor  are  the  evils  to  the  remedy  of  which 
those  ftinds  would  be  more  immediately  ap- 
pliedy  a  fitting  subject  for  comment  on  the  part 
of  this  commission.  On  the  other  hand,  the 
necesctty  for  providing  vent  for  the  over- 
crowdea  traffic  of  the  central  portions  of  tlie 
metfopolts,  by  the  formation  of  new  thorough- 
fare^ m  a  direction  east  and  west  of  Temple 
Ban  iMt  been  so  frequently  urged  in  evidence, 
befdt^  tSelect  Committees  of  Parliament*  that 
your  Majesty's  commissioners  have  not  felt  it 
requisite  to  near  further  evidence  on  this  point 
on  the  present  occasion,  lliey  think  it  neces- 
sary, indeed,  at  the  present  moment,  to  direct 


the  attention  of  your  Majesty's  Government  to 
the  central  nortion  only  of  that  plan, — that 
portion,  for  the  execution  of  which  the  acquire- 
ment of  property  would  become  necessary  in 
reference  to  any  immediate  proceeding  con- 
nected with  the  erection  of  a  new  Record  Office ; 
and,  looking  to  the  testimony  of  Mr.  Richard 
Lambert  Jones  in  favour  of  executing  such 
portion,  even  in  the  event  of  the  more  extended 
line  not  being  adopted ;— looking  to  the  ap- 
proval by  the  Master  of  the  Rolls  of  the  parti- 
cular sile  proposed  for  the  Record  Office,  and 
of  the  approaclies  thereto ; — and  looking  to  the 
evidence  of  Mr.  rennethorne,  showing  the  ad- 
vantages whicli  would  accrue  to  the  public  from 
connecting  these  important  objects  with  each 
other, — your  Majesty's  commissioners  are  of 
opinion  that,  if  measures  be  adopted  by  the 
Government  for  the  erection  of  such  a  build- 
ing, such  portion  of  Mr.  Pennethorne's  pro- 
posed lines  of  streets  as  are  comprised  in  plan 
No.  1,  should  be  at  the  same  time  executed. 
Your  Majesty's  commissioners  think  it  their 
duty,  however,  at  the  same  time  to  add,  that 
the  line  of  communication  proposed  by  plan 
No.  2,  is  (irrespectively  of  the  special  advan- 
tages of  erecting  an  office  for  the  records  of  the 
kingdom  on  the  site  suggested)  the  most  eligi- 
ble and  the  most  practicable  fine  for  connect- 
ing the  eastern  and  western  portions  of  the 
metropolis,  and  that  it  would  very  advantage- 
ously increase  the  faciUties  of  communication 
within  the  same. 

"  Your  Majesty's  commissioners  have  the 
satisfaction  of  adding  that,  having  submitted 
the  preceding  pages  of  this  report  to  the  Mas- 
ter of  the  Rolls,  his  Lordship  has  signified  his 
approval  boUi  of  the  plans  for  the  Record 
Office,  and  of  the  site  proposed  for  the  build- 
ing. 

(L.  S.)     MORPBTH. 

(L.  S.)    Lyttleton. 

(L.  S.)      COLUORNE. 

(L.  S.)  John  Charles  IIerries. 

(L.  S.J  John  Humpherv. 

(L.  S.)  George  Carroll. 

(L.  S.)  Robert  IIarry  Inglis. 

(L.  S.j  Charles  Lemon. 

(L.  S.)  Henry  Thomas  Hope. 

(L.  S.)  Alexander  Milne, 

(L.  S.)  Charles  Gore. 
OJice  of  n^oods,  ij-c,  15/A  JtUy,  lS4r. 


CONSTRUCTION  OF  THE  BANK- 
RUPrCY   AND    INSOLVENCY   ACTS, 

ORDBR  or  PROTSCTION.— PliBA    IN    BAR.— 
OQMMIMlONBRt'  JUBISOICTIOM. 

Jones  v.  Pontifex. 

The  defendant  in  this  auit  presented  his  pe> 
tltion  to  the  Court  of  Bankfruptcy*  which  was 
duly  filed,  and  in  the  schedvde  to  such  petition, 
the  defendant  included  the  name  of  the  plaintiff, 
and  the  amount  for  which  this  action  was 
brought,  viz.,  302.  3s.  2d,  On  the  23rd  of 
April,  1845,  the  defendant  obtained  his  final 
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order  for  protectioD  from  process  under  5  &  6 
Vkt.  c.  116,  and  r  &  8  Vict.  e.  96.  In  the  pe- 
tition was  contained  a  proposal  that  the  defend- 
uit  should  pay  into  the  hands  of  the  official  as- 
-ngnee  the  sum  of  2/.  monthl^y  for  the  gradual 
liquidation  of  his  dehts.  The  defendant  failed 
in  keeping  up  the  instalments  pursuant  to  such 
prcrposaL  The  plaintiff  was  appointed  the  trade 
assignee.  On  the  12th  Jan.  1846,  the  plaintiff 
(a  butcher)  brought  his  action  to  recover  the 
amount  of  his  debt,  30/.  3«.  2  J.,  for  meat  sup- 
plied to  the  defendant,  being  for  the  same  debt 
as  was  included  in  the  defendant's  schedule. 
The  defendant  appeared  to  the  action,  but  did 
not  plead  thereto,  being  advised  that  he  could 
not  plead  his  protection  in  bar.  Judgment  was 
signed  by  default.  On  the  15th  April,  1847,  a 
writ  of  sci.  fa,  was  issued  to  revive  the  judg- 
ment, and  notice  thereof,  dated  30th  April, 
1847,  was  shortly  afterwards  served  upon  the 
defendant.  The  defendant  took  no  notice  of 
the  sci,  fa.,  whereupon  a  ca,  sa.  was  issued, 
and  he  was  taken  ana  put  in  gaol  at  Worcester. 

On  the  20th  July,  1847,  the  defendant's  at- 
torneys applied  to  Mr.  Commissioner  Holroyd, 
(who  was  then  sitting  for  Mr.  Commissioner 
Bf>anSy  the  commissioner  who  had  signed  the 
defendant's  protection,)  through  Mr.  Lucas, 
their  counsel,  who  moved  the  court  for  an  order 
to  discharge  the  insolvent  from  the  custody  of 
the  keeper  of  the  gaol  at  Worcester.  Mr, 
Commissioner  Holroyd,  after  hearing  the  argu- 
ments of  Mr.  Lucas,  refused  to  make  such 
order.  Mr.  Lucas  thereupon  made  the  follow- 
ing indorsement  upon  his  brief,  which  was  read 
over  to  the  commissioner  and  approved  by  him, 
and  signed  by  Mr.  Lucas, 

**  Mr.  Commissioner  Holroyd  says,  he  is  of 
opinion,  the  29th  sect,  of  7  &  8  Vict.  c.  96,  ap- 
plies to  cases  where  a  protecting  order  has 
been  granted  under  the  28th  sect,  of  that  act, 
and  therefore  the  prisoner  is  not  entitled  to  his 
discharge  by  virtue  of  that  29th  sect.  The 
commissioner  is  further  of  opinion,  that  the 
case  of  Toomer  v.  Gingel  •  does  not  sufficiently 
decide,  that  the  prisoner  might  not  have  pleaded 
in  bar  to  the  plaintiff's  action,  the  plea  given 
by  the  iOth  sec,  5  &  6  Vict.  c.  116,  as  in  the 
present  case  the  final  order  is  not  merely  an 
order  for  protecting  the  person  (as  in  ToofTier 
V.  Gingel)  but  for  protection  and  distribution, 
and  as  the  74th  sect,  of  the  7  &  8  Vict.  c.  96, 
enacts,  that  (except  as  herein  provided)  the 
5  &  6  Vict.  c.  116,  Lb  not  repealed  or  in  any 
vraj  altered — and  there  being  nothing  in  the 
7  «  8  Vict.,  repealing  or  affecting  the  plea  in 
bar  given  by  the  5  &  6  Vict.  c.  1 16,  s.  10,  the 
commissioner  cannot  order  the  prisoner's  dis 
charge  under  any  general  jurisdiction  the  court 
may  possess." 

The  defendant's  attorney,  therefore,  on  the 
23rd  July,  1847,  took  out  a  summons  to  show 
cause  why  the  defendant  should  not  forthwith 
be  discharged  out  of  the  custody  of  the  keepei^ 
of  the  county  gaol  at  Worcester,  he,  the  de- 

•  Law  Journal  Reports,  Dec.  1846,  Com. 
Pleas,  p.  255. 


fendaat,  haTing  filed  hit  petitiim  in  tiie  Cooit 
of  Bankraptcyy  end  inefamed  the  nvne  of  die 
plaintiff,  and  the  amount  for  winch  this  action 
was  bnnigfat  in  his,&e  defendant's  sehedrie  to 
snch  petition,  and  obtained  his^nal  order  lor 
protection  from  process  under  5  &  6  Vict  e. 
116,  and  7  &  8  Yict  c.  96,  previoosif  to  the 
commencement  of  this  action.  This  enrnnwis 
was  attended  by  the  attorneys  of  the  plaintiff 
and  defendant. 

Mr.  Baron  Piatt  was  of  opinion,  tiiet  die  de- 
fendant could  not  have  pleaded  his  protection 
in  bar  to  this  action— that  the  defendant  not 
having  kept  up  his  instalments  poraaant  to 
die  proposals  contained  in  his  final  order,  was 
nothing  to  the  plaintiff-— that  the  cominiwtioner 
had  power  to  imprison  the  defendant  for  such 
default. 

The  plaintiff's  attorney  then  sUted,  diat  die 
defendant  had  renewed  the  debt  by  entering 
into  a  fresh  contract,  and  had  paid  money  to 
him  on  account.  The  judge  accordingly 
adjourned  the  summons  till  27th  Julv,  1847, 
for  an  affidavit  of  these  facts.  When  the 
parties  again  attended,  it  did  not  appear  from 
the  plaintiff's  attomey^s  affidavit,  or  otherwise, 
that  the  defendant  had  renewed  the  debt.  But 
the  judge  stated  that  the  defendant  having  neg- 
lected  to  take  notice  of  the  sci.  fa.,  he  wished 
to  consider  that  i>oint,  and  took  the  papers 
home  with  him.  On  the  following  moniing 
the  judge  made  the  order  for  the  defendant'e 
discharge,  but  no  action  to  be  brought. 

Plaintiff's  attorney,  Mr.  H.  D.  Draper. 

Defendant's  attorneys,  Messrs.  Swutk,  fyU- 
ham,  and  BrookfiM. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

To  the  Editor  cf  the  Legal  Observer. 

ATTORNBYfl'   GOWNS* 

Sir, — I  have  seen  with  some  surprise  that 
you  advocate  the  use  of  the  gown  by  attorneys 
attending  the  County  Courts  as  advocates! 
upon  what  ground  I  know  not.  Respectable 
sohcitors  require  no  badge  of  distinction,  and 
why  should  they  choose  this  time  of  all 
others  to  assert  their  dignity  ?  The  Ic^gialatuie 
has  so  far  thought  proper  to  insult  them,  as  to 
make  it  dependent  upon  the  whim  of  the  judge 
— it  may  oe  of  only  eight  years  atandino — 
whether  they  shall  be  heard  or  not— orwhenhsr 
they  shall  receive  any  fees !  The  only  use  of 
the  gown  as  it  app^rs  to  me  is,  that  tliere  is  a 
littie  bag  attached,  in  which  barnaters  vmed  of 
old  to  put  their  fees,  and  as  caps  are  not  wom 
in  court,  it  may  be  useful  to  hold  the  bag  to 
the  judge  when  thev  have  to  pray  thai  he  will 
"  have  mercy  upon  the  advocate."  I  havn  met 
with  the  inclosed  letter,  which  expreasea  the 
universal  feelings  of  the  Manchester  attorneys. 

Manchester.  A  Constant  Rbadbb. 

The  following  is  extracted  from  the  letter 
referred  to : — 
**  I  have  received  a  'Circular  letter  from  Mai- 
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doD,  uging  me  and  others  of  the  profeaaion  in 
Maachater,  to  asaert  our  priTilege  of  wearing  a 
gown  before  the  magialratea  in  petty  aeaabaa, 
at  the  ooarter  aeasiona,  and  assixea,  and  more 
urticQJarl^  before  cbe  judgea  at  the  new  County 
Comta.  What  my  irienda  propose  by  bedeck- 
ing tbemaelvee  in  their  peacock's  feathera,  I 
knoar  not.  If  aome  teat  of  the  honour  and 
abilitiea  of  thoae  attending  the  courta  could  be 
applied  before  the  gown  waa  put  on,  I  grant  it 
might  be  a  aource  of  ambition  to  earn  auch  a 
badge,  but  it  ia  not  proposed  to  exclude  the 
ifineputable  practitioner.  It  ia  not  for  a  mo- 
ment 8ii]ipo8ea  that  the  gown  would  add  either 
to  the  abilitiea  of  the  wearer,  or  induce  the  low 
inactitioner  to  leave  off  their  nefarious  prac- 
tices. Indeed,  I  fear  it  would  tend  to  raise  the 
low  practitioners  upon  more  of  a  level  with  the 
respectable,  in  the  eyea  of  the  lower  ordera,  and 
in  BO  much  do  harm.  The  time  it  is  proposed 
to  introduce  the  gown  appears  to  me  vei^  ex- 
traordinary. Attorneys  luive  lived,  and  aa  a 
body  have  been  highly  trueted  and  highlv  re- 
spected for  ao  many  years,  that  they  have 
hitherto  wanted  no  outward  show ;  but  now  the 
legiskture  has  established  courts  throughout 
the  kingdom  expressly  ezclodmg  attorneys  from 
practising  in  them,  excepting  on  sufferance,  and 
m  nine  cases  out  of  ten  no  fees  allowed,  they 
are  nrged  to  support  their  dignity,  but  at  the 
same  time  to  kiss  the  rod  that  is  to  scourge 
them- to  strut  about  the  courts  with  their 

f  owns,  mere  shells,  the  kernels  being  removed, 
sincerely  trust  the  County  Courts  may  prove 
of  aervice  to  the  public,  but  unless  attorneys 
are  admitted,  and  small  but  remunerating  fees 
are  allowed  them  as  a  matter  of  right,  I  doub^ 
it.  The  wary  will  at  all  limes  overreach  the 
nnwary,  and  I  defy  the  judge  to  unravel  the 
case.  As  to  Manchester  the  attornevs  are  too 
wise  to  adopt  the  gown ;  if  retained  by  their 
clients  they  will  attend  the  court  aa  now  con- 
stituted, but  not  unless  they  are  retsdned,  and 
their  clients  will  not  have  less  confidence  in 
theni,  or  less  respect  for  them  if  they  appear  m 
their  black  coata. 

"  An  Old  Lawyer.** 


▲TTORNEY.— COSTS. 

A»,  Hving  within  the  jurisdiction  of  the  South- 
wark  Court  of  Requests,  prior  to  the  establish- 
ment of  the  New  County  Courts,  was  sued  for 
a  debt  of  4L  odd,  in  the  Court  of  Requests. 
His  attorney  advised  him  to  defend  the  action, 
and  that  the  Court  of  Requests  had  exclusive 
jurisdiction  to  debts  of  5/.  A  writ  of  trial  was 
issued,  and  a  verdict  found  for  the  plaintiff. 
It  appears  that  by  a  subsequent  act,  the  superior 
courts  had  a  concurrent  jurisdiction,  and  which 
the  defendant's  attorney  neglected  to  look  at. 

Is  the  attorney  liable  in  damages  to  the  de- 
fendant in  consequence  ? 

Can  the  attorney,  considering  such  neglect, 
recover  his  costs  from  the  defendant  ? 

L. 


WITNESS, — ^SHAREHOLDKE. 

Is  a  skareholder  in  a  joint^tock  bank,  and 
who  is  not  a  public  registered  officer  of  it,  a 
competent  witness  on  behalf  of  the  bank,  in  an 
action  by  its  public  registered  officer,  against  a 
party  for  recovery  of  the  amount  of  a  bill  of 
exchange. 

An  Old  Subbcribeb. 


PROCEEDINGS  OF  LAW  SOCIETIES. 

METROPOLITAN   AND    PROVINCIAL    LAW 
ASSOCIATION. 

The  Committee  of  Management  have  issued  a 
concise  statement  of  the  objects  of  this  Asso- 
ciation, abridged  from  the  former  address,  with 
a  list  of  the  members  at  present  enrolled. 

The  Country  Law  Societies  are  zealously  sup- 
porting the  association,  as  will  appear  from 
the  Mowing  reaolutiona : — 

YORKSHIRE  LAW  SOCIETY. 

At  a  General  Meeting  of  the  Yorkshire  Law 
Society,  held  at  Rockwood's  Hotel,  Pave- 
ment, York,  on  Friday  the  l6th  July, 
1847.  William  Richardson,  Esq.,  the 
president,  in  the  chair. 
It  was  resolved. 

That  this  meeting  approves  of  the  objects  of 
the  Metropolitan  and  Provincial  Law  Associa- 
tion, set  forth,  in  the  address  of  the  committee 
of  management,  and  is  of  opinion  that  the  time 
has  arrived  when  a  genersu  union  of  all  the 
members  of  the  pro^ssion  is  imperatively  re- 
quired, for  the  purpose  of  resisting  further  ag- 
gressions upon  them. 

That  the  membera  of  this  society  in  their 
various  societies  throughout  the  country,  be 
requested  to  submit  the  address  to  such  gentls- 
men  as  may  offer  themselves  as  candidates  at 
the  next  general  election,  to  aacertain  their 
views  respecting  the  matters  therein  contained, 
preparatory  to  Uie  state  of  the  profession  being 
brought  before  parliament. 

That  the  new  association  be  recommended  to 
the  cordial  support  of  the  profession  in  this 
county,  and  that  a  donation  of  25/.  in  aid  of 
its  funds  be  made  by  this  society .<^ 


MANOBBSTER   LAW  ASSOCIATION. 

Resolved,— That  Mr.  Crossley,  Mr.  Makin- 
eon,  Mr.  Heron,  (Town  Clerk  of  Manchester,) 
Mr.  Gibson,  (Town  Clerk  of  Salford,)  Mr. 
Allen,  and  the  Hon.  Secretary,  be  appointed  a 
deputation  for  the  purpose  of  submittmg  to  the 
members  for  Manchester  and  Salford,  the 
address  issued  by  the  Metropolitan  and  Pro- 
viucisd  Law  Association,  and  to  request  then: 
earnest  consideration  of  the  same. 


DENBIGHSHIRE   AND   FLINTSHIRE   LAW  AS** 
ROCIATION. 

At  a  General  Meeting  of  the  Denbighshire 

^  We  stated  the  substance  of  these  resolu- 
tions on  the  24th  July,  p.  295,  ante. 
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and  Flintshire  Lale  Association,  held  at 
Rothin,  July  26,  18<7.    Mr.  Pe^tvmlhe 

chair.  •      . 

Resolved,  (inter  fiUa),  '  "   ' 

^  That  a  copy  of  the  address  of  the  Metropo- 
litan and  Provincial  hsw  Association  be  for- 
warded to  such  gentlemen  as  may  offer  tliem- 
selves  as  candidates  for  the '  counties  and 
borougjhs  of  Denbigh  and  Flint,  at  the  ap- 
proaching general  election,  for  their  serious 
consideration  of  the  topics  therein  referred  to, 
prejiaratory  to  the  state  of  the  profession  being 
brought  before  parliament;  and  that  the  mem- 
bers of  this  society  who  may  be  retained  as 
electioneering  agents,  be  requested  to  call  the 
earnest  attention  of  the  respective  candidates  to 
the  subject-matter  of  the  said  address. 

J.  Lewis,  Hon,  Secretary, 

On  the  subject  of  these  parliamentary  exer* 
tions  we  refer  to  another  part  of  this  number, 
p.  361 J  ante* 


ANALYTICAL  DIGEST  OF  CASES, 

REPORTED  IN  ALL  THE  COURTS. 

(iTcmmon  ILaU)  CTouvtst. 
LAW  OF  ATTORNEYS. 

ACTION   BY   AN   ATTORNEY. 

See  Venue. 

ARREST  OF   ATTORNEY. 

See  Privilege, 

ARTICLES   OP  CLERKSHIP. 

Enrolment. — Return  of  ;;rem£«ni.— Where  in 
September,  1843,  a  party  was  articled  to  an  at- 
torney, who  neglected  to  have  such  articles 
duly  enrolled,  but  at  the  time  of  the  execution 
handed  them  over  to  the  clerk  to  keep  them 
safely,  and  never  afterwards  took  any  measures 
to  get  them  enrolled ;  and  it  was  sworn  bv  the 
clerk  that  he  was  ignorant  of  the  necessity  of 
such  enrolment,  ana  thought  everything  neces- 
sanr  had  been  done  until  November  last,  and 
had  since  made  ineffectual  attempts  to  induce 
his  master  to  get  the  articles  enrolled,  and  was 
treated  with  personal  violence  by  him;  the 
court  granted  the  clerk  permission  to  enrol  iht 
articles  himself,  aad  directed  that  the  service  of 
such  clerk  (three  years  and  a-half)  should  be 
computed  from  the  date  of  his  articles* 

And  also  granted  a  rale  calling  upon  the  at- 
torney to  show  caufle  why  the  clerk  shoiUd  not 
be  discharged  from  his  articles,  and  why  il 
should  not  be  referred  to  the  Master  to  import 
what  part  of  the  premium  should  be  x«turiied. 
Egfparte  Johnr  Unwin,  34  L.  O.  13. 

ATTACHMENT. 
See  Undertaking^    .   , 

BILL  OF  COiTS. 

1 .  Cftffftcery.  —  CVmt^fioit  Ltf ».  -i-  Whdere  an 
attorney's  bill  containn  charges  fbt  busniess 
done  in  the  Court  of  Chancery  kfid^alib  ifi 


a  ''eoiinnoa  'lav  '^dnrt,  ii'S&oiilA 
^mi\  cQint  iiiMich  isneh  biuiiBM#.wai  doM. 
11teit8fot«»*^wh«tt  a  bai;BElSate(lthaC.BOiDo;Df  id» 
eharg«id  Ve^  fori)D»iBBCi^kmein  the  Qoati  of 
Chatteety,  and  it  dtfl  not  appear  in  w^at  canat 
die  other  badness  was  doneV  odc^t.  tlvt  ^hl 
items  showed  that  it  must  have  been  in  «Be  of 
the  «iiperior  common  law  coiirt^^  iMCiaMif- 
ilcient,  nnder  the  -6  &  7  Vict.  c.  73«  Iwmrg  r. 
Afofl:5,  34  L.  O.  lOT. 

2.  Court  in  which  proceedings  art  tdlkt^-^-AA 
attorney's  bill  must  show,  (he  court  and  the 
cause  in  which  the  business  referred  to  in  it,  or 
the  greater  part  thereof,  was  done,  Thteae  par- 
ticulars should  be  expressly  stated,  (h^ld  to  be 
necessarg  by  Matde,  J.,)  or  must  b^  ca^Nible  of 
being  collected  by  fair  and  reasonable  intend- 
ment from  the  nature  of  the  several  items  of 
charge.    Martindale  v.  Falkner,  2  C.  B.  706- 

Coses  cited  in  1I19  jud$rmeal:  I«ewis  r.  Frim^ 
ros^y  13  Law  J^  (N.S.)  Q.  D.,  S18;  6  ^.  B. 
265  ;  Frowd  r.  Stillard,  4  C.  &  P.  5l. 

3.  An  attorney's  bill  must  give  in  some  pait 
of  it  substantial  information  of  the  court  ia 
which  the  business  has  been  doBCu  £mgUkmn 
r.  Moore,  4  D.  &  L.  60. 

Case  ctt«d  in  ike  juUgnent:  Lewis  r.  Pfuarssr, 

CERTir^lCATE,  RENEWAL  OF. 

Where  an  attorney  has  neglected  to  procure 
a  stamped  certificate  to  practise  within  twelve 
months  from  the  time  of  his  adnusston,  the 
court  will,  under  spcial  circumstaneeSt  dls. 
pense  with  his  giving  the  requisite  nodces 
under  the  rule  of  Easter  Term,  1846,  and  allow 
liim  to  take  out  his  certificate  at  once,  without 
payment  of  any  arrears.  Exparte  Wegmwth^ 
34  L.  O.  252. 

CLIENT. 

In  an  action  brought  in  the  name  of  the  ex- 
ecutor of  a  deceas^  party  by  a  recover  ap- 
pointe4  by  the  Court  of  Chancery,  to  recover 
a  debt  due  to  the  estate,  a  judge's  order  was 
made  by  consent  to  stay  proceemngs,  oa  pa^ 
ment  by  the  defendant  ot  a  certain  anm,  to* 
gether  with  "  costs  to  be  taxed  as  between  at* 
torney  and  client:"  Held,  on  niotion  to  re- 
view the  Master's  taxation,  that  the  costs  of 
obtaining  the  requisite  oermission  of  tly  Gouxt 
of  Chancery  to  bring  the  present  action,  were 
not  costs  which  the  defendant  was  bound  to 
pay  under  the  abow  order.  L^seombe  r. 
Turner,  4  D.  &  L.  125, 

C0UN8]p;i«'S  8IGXATURB. 

A  verdict  having  been  takea  for  the  pkinkiS 
subject  to  a  ^se  to  be  aet^fed  bv  a  I 
and  the  dsfeodant  having  rsfosea  lo  _ 
the  signature  of  a  sedeant  to  the  oate  irkem  wo 
settled,  tbe  court  made  a  rule,  Ciha^  Ihe  twerd 
and  psHBtea  should  be  defiveied  by  theaaaociate 
to  die  pbtiatilF^  unices  die  defendaat  Aoaii^ 
tsitfain  &  week,  cause  the  case  to  b*  a'^giiacL 
Doe^d.  PhiO^  v.  iZottm^  %  G.  B»  849. 

F.  and  R.,  attomeyi^n  partfieralq;^  *n)  ^* 
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p]oy«d  hy  J.  IL  dns,  and  F.  w  aftenraidi  «m- 
pkiyMl  by  J.  w  Us  attornejr,  and  in  rcspeoC  of 
work  done  after  the  death  of  A.»  certain  deed* 
are  given  into  the  cnetody  of  F.  by  J.  The  hill 
of  costs  for  worlc  done  biv  F,  after  the  death  of 
K  ^was  paid  by  J.,  bat  ttie  joint  account  waa 
nopMd. 

MM,  that  F.  had  no  lien  on  thoee  deeds  so 
as  to  enable  him  to  retain  them  in  respect  of 
the  bill  of  costs  due  from  J*  to  F.  &  R,  Inrt 
Ford,  34  L.  O.  277. 

NBGLIGBNCB. 

FtUng  return  of  writ. — Under  the  2  W.  4,  c. 
39,  s.  10,  which  sayi?,  that  the  writs  therein 
mentioned  "shall  be  returned  non  est  inventus, 
and  entered  of  record/'  an  attorney  is  bound 
to  make  the  return  of  non  est  inventus,  and  to 
bring  the  writ,  with  such  return,  to  the  proper 
officer  of  the  court  to  be  by  him  filed  of  record. 
The  word  **  returned "  in  the  statute  incindes 
filing  so  far  as  an  attorney  can  file  a  writ. 

In  an  action  against  an  attoniey  for  negli- 
gmce,  the  declaration  alleged  "that  the  de- 
ttndant  did  not  nor  would  me  the  said  writs." 
Heid,  that  if  there  was  any  sense  of  the  word 
"  file  "  in  which  an  attorney  could  be  liable  to 
perform  that  duty,  the  declaration  would  after 
verdict  be  good ;  that  in  this  case  there  was  such 
a  sense  of  that  word,  as  he  was  bound  to  bring 
the  writ  to  the  proper  officer  in  order  to  be  filed 
of  record.  The  jnage  having  recttved  evidence 
of  what  was  the  practice  in  this  respect,  directed 
the  jurors,  that  tnc  omitting  to  act  in  accord- 
ance with  an  established  practice  was  negli- 
cencc,  and  he  left  it  to  them  to  say  whether 
tnat  practice  had  been  so  well  understood  that 
the  plaintiff  had  been  guilty 'of  gross  negli- 
gence. Held,  no  misdirection.  Hunter  v. 
CaA/irei^,34L.  O.ll. 

PRrVlLGOB. 

County  Court, — Arrest, — On  motion  to  dis- 
char^^e  out  of  custody  an  attorney  of  this  court 
ti'ho  had  been  arrested  whilst  attending  in  his 
professional  capacity  at  a  County  Court :  Held, 
that  the  affidavit  need  not  show  that  he  had 
signed  the  roll  of  attorneys  of  the  County 
C5urt,  in  pursuance  of  the  Qk7  Vict.  c.  73,  s. 
27  ;  or  that  there  was  no  roll  of  attorneys  kept 
in  the  County  Court.  Clntttrhueh  v.  //«//*,  4 
D.atliT'SO. 

TAXATION. 

In  the  year  184Q,  an  attorney  in  London  em- 
ployed an  attorney  at  Cambridge  to  prosecute 
a  person  for  bribery,  'inhere  was  no  agreement 
as  to  agency  chdrge^.  In  the  year  1841,  a  bill 
wa» '  steiTWtci^  and  another  in  the  ycarld42, 
bodi  QMlSgaad.  in  the  year  1847,  a  stgned  bill 
wmm  delivered^  and  a  month  .afienraras  an  ae«« 
csmi  was  eonuneaeedi  A  jisdge  at'eharabein 
faavkig  nada  an.  onder  to  tax  the  bdii  iHM, 
oo  nolioB  CO  rescind  the  order»  that  tlie  hiU  was 
tanfala»  (ovarrulmg  Im^te  SimtiUms^  3  D«  &  L* 
IS6)f  «nd  that  the  ddivary  of  the  sionod  hill 
warn  a  f^^poeial*  dreomstance."  wliien  aniho- 
vised  the  taxation,  i))thpugh  the  defendant 
mtaht  have  taxed  the  un^gned  bills.  Billing 
^.  CopfoekM  f^  0. 159;  { 


UNJ>BRTAKIN6. 

Consideration.  —  Attachment* —  Fmal  judg- 
ment having  been  signed  against  O.,  his  at- 
torney wrote  to  the  plaintiff  as  follows :— '*  In 
consideration  of  your  agreeing  to  suspend  exe- 
cution upon  this  judgment,  I  hereby  undertake 
to  make  an  arrangement  with  you  respecting 
payment  of  the  debt  and  costs  prior  to  G. 
bemg  discharged  from  prison  under  his  present 
detainers;  or  in  the  event  of  your  not  agreeing 
to  the  terms  offered  by  me,  to  inform  me  in 
sufficient  time  of  G,*s  mtended  discharge,  so 
that  you  may  not  be  deprivel  of  your  power  of 
lodging  a  detainer  against  him :"  Held,  not  to 
amount  to  such  an  undertaking  to  pay  debt  and 
costs  as  the  court  would  enforce. 

It  is  no  answer  to  a  rule  calling  upon  an  at- 
torney to  perform  an  undertaking  given  in  a 
cause  in  this  court,  that  he  is  not  an  attorney 
of  this  court.  Thompson  v.  Gordon,  4  D.  &  L. 
49. 

VENUK. 

Action  by  attorney,— In  an  action  by  an  at- 
torney since  the  Uniformity  of  Process  Act,  he 
does  not  waive  his  privih^c  of  retaining  the 
venue  in  Middlesex,  by  suing  in  person,  without 
naming  himself  as  attorney  on  the  record. 
Cults  v.  Surridge,  4  D.  &  L.  373. 

Case  cited  in  the  judgement:  Wri^^bt  r.  Skinner, 
4  Dowl.  745 ;  1  M.  &  W.  144. 


LAW  OF  COSTS. 

AF^rDAVIT. 

Addition. — Jurat. — Where  there  is  a  defect 
in  the  jurat  of  an  affidavit  the  court  will  dis- 
charge the  rule  with  costs. 

In  an  affidavit  made  by  general  deponents 
the  name  of  one  was  written  against  the  jurat, 
but  it  did  not  appear  that  he  was  the  person 
making  the  affidavit.    Held,  insufficient. 

An  affidavit  must  contain  the  addition  of 
each  deponent.  Cobbett  v.  Ohlfield,  33  L.  O. 
$51. 

ARBlTRATiON. 

See?  1\ixaHon. 

DISCONTIN  UANC^. 

After  judgment  for  defendant  on  demtfrrer  to 
one  of  seveirad  counts,  the  plaintiff  took  oat  a 
sids'bar  rule  to  discontinue  the  action  generaUy^ 
(see  Reg.  Gen.  Hil.,  S  W.  4,  art.  lOG).  Tha 
defendant's  costs,  not  of  the  demurrer  only, 
niider  3  &  4  W.  4,  c.  42,  s.  34,  but  of  the  whole 
action,  w«re  tmed  on  (he  Tttle  to  discootthne, 
treating  that  rule  as  the  termhiation  of  the 
acflion,  and  xrere  received  by  defendant's  at^ 
tomeys  as  defendant's  cosU  *'  on  discontinuance 
of  the  action.''  Judgment  was  entered  up  on 
the  record  for  tha  defendant  on  the  first  count 
only:  Held,  that  the  discontinuance,  being 
issued  after  judgment  without  leave  of  the 
court,  was  irreg^^  and  thaft  the  judgment 
^-as.atanr  Itregulsr.  The  judgment  was  set 
saide.  wdtbout  co«.ts.    Benton  y-  Polkinghome 
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FBMB  COVSRT. 

A  feme  covert  who  succeeds  on  a  ^lea  in  bar 
of  coverture,  is  entitled  to  costs,  rlndley  v. 
Farquharson,  4  D.  &  L.  185. 

INTBRPLBADKR. 

Issfte,^  Judge  at  cAain^*.— Where  a  judge 
at  chambers  has  directed  an  interpleader  issue, 
any  subsequent  application  as  to  costs,  See, 
must  be  made  to  the  same  judge,  and  not  to 
the  court.  Marks  ▼.  Rulgway,  CoUins  t. 
Bidgway,  34  L.  O.  255. 

JUDGMBNT   AS   IN    CA8B   OP  ▲  NONSUIT. 

Costs.-- Semble,  that  a  defendant  is  nOt  en- 
titled to  judgment  as  in  case  of  a  nonsuit, 
when  the  plaintiff  has  allowed  two  assises  to 
dapse  without  proceeding  to  trial  after  issue 
jmned  on  a  feigned  issue  under  the  T^the  Com- 
mutation Act,  6  &  7  W.  4,  c.  71,  8.  46,  but 
should  move  for  the  costs  of  the  action  under 
that  section. 

The  discretion  as  to  allowing  costs  in  such  a 
case  is  to  be  exercised  in  accordance  with  the 
general  rule  which  gives  costs  to  the  successful 
party,  unless  there  be  special  circumstances  to 
justify  a  departure  from  such  general  rule. 

Wnen,  therefore,  the  plaintiff  declined  to 
proceed  to  trial,  because  a  decision  of  the  court 
had  so  narrowed  the  issue  as  to  render  it  inez- 

Sdient  for  him  to  incur  the  expense  of  a  trial : 
eld,  that  the  defendants  were  entitled  to  their 
costs.     Tomlinson  v.  Bougheg,  2  C.  B.  844. 

MANDAMUS. 

5  4*  6  ^.  4,  c.  76,  *.  92.^Certiorari.  —The 
town  council  of  L,  dismissed  A,,  the  town 
derk,  and  refused  to  allow  him  compensation. 
A  mandamus  issued,  and  the  town  council  re- 
turned that  they  had  dismissed  A,  for  miscon- 
duct, and  set  out  the  grounds  of  dismissal 
The  return  was  traversed,  the  jury  found  a 
rerdict  for  A.,  and  a  peremptory  mandamus 
issued  to  award  compensation. 

Held,  that  the  town  council,  acting  under  a 
bandjide  supposition  that  A,  had  been  guUty  of 
misconduct,  the  costs  of  these  proceedings 
were  properlv  allowed  out  of  the  borough 
fund,  unaer  the  92nd  section  of  5  &  6  W.  4,  c. 
76. 

That  a  retainer  given  by  the  town  council  to 
their  attorney  to  show  cause  against  the  writ  of 
mandamus,  was  sufficient  to  justify  him  in  the 
anbsequent  proceedings  taken  in  resisting  the 
claim  for  compensation. 

It  is  no  objection  to  this  order  returned  by 
esrtitnrari,  that  no  biU  of  costs  bad  been  pro- 
perly delivered. 

A  notice  of  a  meeting  to  take  into  considera- 
tion the  accounts  of  the  borough  is  sufficiently 
•xpbcit;  at  all  events,  the  party  obiecttug 
should  have  attended  the  meeting,  and  there 
have  objected  to  the  payment  of  these  coets. 
ne  Queen  v.  The  Toam  CoancU  of  IMO^field, 
34  L.  O.  104. 

NOTICB    OP  TAXATION. 

Postponement  of  trial, — Where  a  party  ob- 
tains an  order  for  the  postponement  of  the  trial 


of  a  cause  on  payment  of  costs  of  the  day,  he 
must  give  notice  of  taxation  of  such  omIb^ 
otherwise  the  other  jnrty  may  go  on  to  trisL 
fVallerv.  Jag,  16  M.  &  W.  60. 

POSTPONBMBNT  OP  TBIAb. 

Appointment  to  tax.  Where  a  defendant  ob-> 
tains  a  judge's  order  to  postpone  a  trini  on  pny- 
ment  or  costs,  he  should  serve  an  appomtment 
to  tax  with  the  order;  and  where  he  omitted  to 
do  so,  and  the  plaintiff  treated  the  order  as  a 
nullity,  and  proceeded  to  trial,  the  cooit  re- 
fused to  set  aside  the  verdict  so  obtained,  except 
upon  payment  of  costs  by  the  defendant. 
WaUer  v.  Joy,  4  D.  &  L.  338. 

See  Witness. 

RBGISTBATfON  APPBAL. 

Effect  qf  judgment — Alter  the  court  has 
granted  costs  on  the  final  determination  of  a 
registration  appeal,  it  will  not  entertain  an  ^ 
plication  to  rescind  the  order  with  respect  to 
cosU.     Gale  v.  Chubb,  33  L.  O.  355. 

RBMANBT. 

1.  The  costs  occasioned  by  a  cause  being  a 
remanet  are  costs  in  the  cause  not  taxaUe  as 
costs  of  the  trial,  on  a  rule  for  a  new  tii^  on 
payment  of  costs.  Bentleg  v.  Carver,  2  C  B. 
817. 

2.  In  an  action  of  trespass  the 
pleaded  four  pleas,  upon  which 
joined.  The  cause  was  entered  for  trial  at  tiie 
assizes,  and  made  a  remanet.  The  defendant 
afterwards  obtained  an  order  to  amend  one  of 
the  pleas,  and  the  cause  was  tried  at  a  subso- 
ouent  assizes,  where  a  verdict  was  siven  for  the 
defendant  on  the  amended  plea  (whicli  covered 
the  whole  cause  of  action)  and  for  the  plaintiff 
on  the  other  pleas :  Held,  oti  motion  to  review 
the  taxation,  that  the  plaintiff  was  entitled  to 
the  costs  of  the  remanet.  Walker  v.  Btackhck, 
4  D.  &  L.  4. 

SBVBRAL   I88UB8. 

In  an  action  on  the  case  for  defamation,  the 
declaration  contained  three  counts.  At  the  trial 
the  verdict  was  for  the  defendant  on  the  two 
first  coimts,  and  for  the  plaintiff  on  the  third 
count,  with  150/.  damages:  subsequently  the 
judgment  was  arrested^  on  the  third  coont: 
Held,  that  the  defendant  was  only  entitled  to 
his  costs  of  the  issues  found  for  him,  and  not  to 
the  general  costs  of  the  cause.  James  v.  Brook, 
34  L.  O.  105. 

SPBCIAL   CA8B. 

1.  Where,  upon  the  moving  for  a  new  trial, 
the  parties  agree  to  state  a  special  case,  (nothing 
being  said  about  the  costs,)  but  no  case  is  utii- 
mately  agreed  upon,  the  costs  of  such  aboitivt 
case  are  not  costs  in  the  cause.  Foley  ▼•  Bs<- 
field,  16  M.  &  W.  65. 

2.  Where,  after  verdict,  the  cooft  reconi* 
mended  a  special  case,  which  was  acesded  to 
by  both  parties,  but  which  was  never  fina&y 
setded,  by  reason  of  the  defendant's  default: 
Held,  that  the  plaintiff,  who  hM  the  gonenl 
costs  of  the  cause,  was  not  entitled  to  the  costs 
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of  die  abortive  special  case. 
4  D.  &  i.  328. 


8UGOB8TtOK  ON   llBCORD* 

See  Tre^asM. 

BVMIfONS  AT  CHAM«B«i. 

Costs  after  a6and<mment. --* After  SLWimmaDB 
obtained  before  a  jud|(e  at  chamliera  haa  been 
abandoned  by  the  party  obtamin^^  it,  this  ooart 
win  not  entertain  an  application  to  compel  aach 
party  to  pay  the  coats  consequent  thereon. 
The  mode  of  enforcing  payment  (if  at  all)  is 
by  another  smnmons  at  chambers.  Stoekbrtdge 
y.  Owen,  34  L.  O.  135. 

See  Interpleader, 

TAXATION. 

ArbiinUum. — ^Aiter  issoe  joined  in  an  action 
on  the  case  for  diverting  a  water^course^  "  all 
matters  in  difference  in  the  cause"  were  re- 
ferred by  a  judge's  order  to  arbitration,  ''the 
costs  o(  the  said  suit  to  abide  the  event  of  the 
award;"  but  no  power  was  given  to  the  arbitra- 
tor to  certify  under  die  3  &  4  Vict.  c.  24,  s.  2. 
The  aibitrator  found  for  the  plaintiff  on  all  the 
iMues,  and  assessed  his  damages  at  6d. ;  and 
the  Master  thereupon  allowed  Uie  plaintiff  the 
M  coats:  Held,  upon  motion  to  xeview  the 
taxation,  that  the  court  would  construe  the 
meamng  of  the  parties  to  be,  that  the  3  &  4 
Vict  c.  24,  6.  2,  should  not  apply ;  and  that, 
therefore,  the  taxation  was  correct.  GriJUhs  v. 
7%ow,  4  D.  &  L.  109. 
See  Nidiee  of  Taxation. 

TRK8PASS. 

After  notice.— 3  4"  ♦  Vict,  c,  24. — Suggestion 
on  the  record, — Where,  in  an  action  for  a  tres- 
pa^  committed  after  a  notice  not  to  trespass, 
the  damages  recovered  are  under  40;.,  and  the 
judge  at  the  trial  does  not  certify,  the  plaintiff 
IS  entitled  to  enter  a  suggestion  on  the  record 
ot  each  notice,  in  order  to  obtaui  his  full  costs. 
A  notice  that,  unless  the  defendant  removed 
certain  stakes  in  such  a  manner  as  should  be 
satisfactonr  to  the  plaintiff,  a  further  action 
would  be  brought,  is  a  sufficient  notice  not  to 
trespass  within  the  meaning  of  the  3  &  4  Vict, 
c.  24,  with  reference  to  the  question  of  costs  in 
a  second  action  of  trespass  for  continuing  to 
keep  up  such  stakes.  Bowyer  v.  Cook,  34  L.  O. 
106. 

TRIAL. 

See  Notice  of  Taxation;  Postponements 
WUntss. 

WITNESS. 

Postponement  qf  trial,— A  trial  was  post- 
poned, on  the  appHcation  of  a  defendant,  from 
the  SoBuner  to  the  Spring  Assizes.  Proceed- 
ings were  afterwards  stayed  on  payment  of 
debt  and  costs. 

The  court  held  that  the  Master  was  right  in 
allowing  subsistence  money  to  a  materiiu  wit- 
neas  detained  by  the  plaintiff  from  the  time  of 
his  first  attendance  puisumt  to  the  subpoena, 
to  diat  of  settling  the  action.  Evana^  v. 
Watsmt,  4  D.  &  L.  193. 

Case  cited  in  the  judgment:  Berry  v.  Pratt,!  B. 
C.f76     SD.&R.4f4. 


Foley  v.  Botdeld,  RECENT    DECISIONS  IN   THE  SUPE- 

RIOR  COURTS. 

KBPOETSD    BT    BAAMSTBRS    OF   THE    SBVBEAL 
COUBTS. 


ttrOrlr  Cbwicrnor. 

Jenkins  v.  Jenkins,    July  29th,  1847. 

NBW   ORDERS  (mO.  68). — L.BAVB  TO  AMBMSU 
--RBASOMABLE  DILIOBNCB. 

Unless  reasonable  diligence  be  shown  by  the 
plq^nt^in  moving  under  the  OsM  Order  of 
May,  1  d4  5,/or  special  leave  to  amend  his  biU, 
the  court  will  rtfuse  such  motion  when  the 
proposed  amendment  would  entirely  alter  the 
frame  of  the  bill  and  materiallj/  affect  the 
other  d^endants, 
Mr.  Collins  moved  to  discharge  an  order  of 
the  Vice-Chancellor  of  England  refusing  the 
plaintiff  leave  to  amend  his  bill  by  striking  out 
the  name  of  a  co-plaintiff  for  the  purpose  of 
making  the  latter  a  defendant  and  thus  obtain* 
ing  hia  evidence  in  the  cause.    The  bill  was 
filed  in  October,   1846,  with  the   object   of 
establishing  a  charge  of  lOO^otmdli  on  a  cer« 
tain  estate,  under  a  deed  in  which  the  bill 
alleged  that  an  erasure  had  been  made  of  the 
2  orts  and  the  p,  leaving  merely  the  figure  and 
letters  of  1  owids.    The  answer  to  the  original 
bill  was  filed  on  the  2nd  of  November,  1846» 
and  denied  all  knowledge  of  any  erasure,  or  of 
the  party  by  whom  it  had  been  made,  or  that  it 
was  the  settlor's  intention  to  charge  the  land 
with  the  sum  alleged  in  the  bill,  and  submitted 
that  such  could  not  have  been  his  intention,  as 
the  space  between  the  figure  1  and  the  letters 
ounds  was  not  sufficient  for  the  insertion  of  2 
orts  and  a  p.    Notice  of  motion  to  produce  the 
deed  was  served  in  March,  1847>  and  on  the 
7th  of  the  following  June  the  motion  now  ap- 
pealed against  was  made  by  the  plaintiff,  but 
was  ordered  by  the  Vice-CibanceUor  to  stand 
over  for  the  purpose  of  affording  to  the  plaintiff 
an  opportunity  of  showing  that  he  had  used 
due  diligence  in  proceeding  with  the  suit  since 
the  filing  of  the  defendant's  answer.     The 
motion  was  ultimately  refused  on  the  17th  of 
July.    Some  delay  nad  been  occasioned  by 
going  before  the  Master  in  May  last,  previously 
to  applying  to  the  Vice-chancellor. 

Mr.  Collins  read  an  affidavit  of  the  BQlicitor» 
stating  the  dates  of  several  applications  and  ia^ 
quiries  respecting  evidence  of  the  erasure,  and 
submitted  that  the  court  would  permit  the 
amendment  upon  payment  of  the  costs  of  the 
application  and  on  givins  security  for  those 
which  had  been  incurred  by  the  co-plaintifi& 
whose  name  it  was  now  proposed  to  strike  ooL 
He  referred  to  the  ease  of  Foreman  v.  Qray^  9 
Beavan,  (33  L.  O.  462,  686). 

Mr.  James  opposed  the  application  on  ^ 
grounds  that  due  and  reasonable  diligence  had 
been  made  by  the  plaintiff  in  coming  to  the 
court  for  this  order,  as  he  admitted  that  the 
answer  had  been  received  early  in  November 
last,  and  had  been  ever  since  tibat  time  aware 
of  the  defence. 
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:  M^  ColUns'in  reply  said,  that  sucb  a  defence 
hiMi  11^  beenf  anticipated,  and  therefore  hd'e\i- 
deai;^  had  been  ]irq)ared  to  fd)nt  it. 
•^^Pbe  t}wd  C^ficeiror  said,  th^i '  th6  nfetr 
onkra  lay  down  certain  prffidples  t^^hfch  must 
bind  ffie  court.  He  tbon^afht  this  the  simplest 
case  poasible  for  adjiidieation.  The  bHl  rested 
on  certain  erasures ;  the  platntiff  knows  early 
in  November  the  defence  to  it,  what  he'  has  to 
pnve,  and  that  he  must  have  evidence.  Nothing 
whatever  is  done,  so  far  as  the  conrt  is  con- 
cerned, until  the  latter  end  of  May,  except 
makings  inquiries  for  different  persons  in  va- 
rious parts  of  the  country,  and  making  a  few 
simple  amendments  to  the  bill.  His  lordshjp 
should  have  thought  th&t  8  or  10  dayswolild 
have  been  amply  sufficient  for  ascertaininff  and 
determininji;  what  shoiild  be  done,  and  Uiere- 
fore  considered  that  the  Vice-Chancellor  had 
come  to  a  right  conclusion.  The  new  orders 
were  made  for  defining  and  cjrpediting  the 


was  tr^4  ^  '"pit^  brbis  petto^'^c 
ei^eetitoty-  in  a  siiiV  tif  imrief-p^tiferai  v, 
Clatke,  mstituted^  \n'^)jii(iAMi?i'isii\'  on  be- 
hadf  of  the  abbVe  cbkHties,  kud;  hf^  li^fiSii  qt 
th«  7(h  May,  18^2,  rnad^  n^ii  th%  d^^  oC 
Lady  Allen,  the  5,000i.  wa$  ditibcied^;!^  be 
eqfndly  di^'ided  betA&en  the  chaiiti(^.  Ifeb^ 
however,  the  want  of' any  a^polntm<$a'(  of  the 
stim was  discovered andthe present  smt  ia&ti- 
tuted.  Three  claimants  to  .the  .s^k  i^oir;  af)- 
pekred,— 1st,  the  plaintiflfas  pexl^piTlLia ;  2Q^y« 
the  representatives  of  Lady  Allen,  a«  eot^ded  to 
a  shat^  undet  the  Statute  of  pistifl^utipi)^ ; 
3rdly,  the  tr^T)  charities,  contendii^g  that  ih« 
limitatibn  in  the  settlement  i^as  either  a  gi!i  to 
th^  p^rtonal  represetitatlves'  6{  John  Alten^  or 
wter  voW' for  tincertainty,  utA  that  m^^therof 
these  dkses  the  5,00(l/.  i^puld  pass  bjr  toe  win 


practice  of  the  court,  and  must  not  be  departed '  of  John  Alltti  as  part  bf  his  personal  estate. 


from,  unless  a  strong  case  for  indulgence  be 
made  out,  and  where  the  other  side  will  not  be 
prejudiced.  In  tbe  case  last  heard  bv  his  lord- 
ship, {fVtagff  V.  nyitf^ff,  357,  fl/i/?,)  the  defend- 
ant could  Hot  po8s»lbly  l>e  injured  by  granting  the 
indulgence  a6kt?d  ;  but  here  the  whole  frame 
of  the  bill  is  required  to  be  altered,  and  a  new 
caae  made  out.  The  motion  must  be  refused, 
with  costs. 


tCoUa  eonit. 
KUmer  v.  Leach.    July  6th,  7th,  Qth  and  2Cth. 

8BTTLBMKNT.  —  NEXT  OF   KIN.  — PERSONAL 
REPRESENTATIVES. 

Held,  upon  ike  construction  of  a  settlement 
containing  an  ultimate  limitation  to  the  next 
of  kin  or  personal  representatives  of  A.  in  a 
due  course  of  administration  according  to 
the  Statute  of  Distributions,  that  the  wife  of 
A.  who  survived  him  was  excluded. 

This  was  a  bill  by  the  nephew  of  a  Mr.  John 
Allen,  claiming  a  sum  of  5,000/.  3^  i)er  cents, 
standing  in  the  name  of  Mr.  John  1-each  as 
Bun-iving  trustee  of  a  settlement  made  the  5th 


l*his  view  was  also  siipported'by  bi?  execBtoiF, 
who  were  interested  in  preventing  the  perBoaal 
estate  from  being  diminished,  because  the  costs 
of  the  previous  sUit  had  been  apportioiisd  be- 
tween the  real  and  personal  estate,  upon  the 
assumption  that  the  latter  comprised  xb»  sum 
of  ^,000?.  stotk. 

Mr.  Turner  and  Mr.  Rogers,  for  the  plainti^ 
cited  Baiieg  V-.  Wright,  18  Ves.  49 ;  GiUTicttY, 
Lord  Camden,  14  Ves.  372 ;  Atkinstm  v.  Baker, 
4  T.  R.  229;  Choknondtley  v.  Ashbmrion,  6 
Beav.  86 ;  and  Worseley  vl  Johnson,  3  Atk.  75, 
to  show  that  Lady  F.  Alien  was  excluded  as  iiot 
being  of  kin  to  John  Allen,  and  referred  to  the 
limitation  in  the  case  of  the  property  settled  by 
the  wife  in  support  of  this  argument,  for  the 
husband  could  never  have  been  allowed  to  take 
the  whole  of  that. 

Mr.  Tinney,  Mr.  Honpelt,  and  Mr.  Ulalins^ 
for  the  charities,  cited  Scott  v.  Moore,  14  Sim. 
35 ;  Smith  v.  Bamohy,  10  Jur.  74S  ;  Sahertoii 
V.  Sketfes,  1  Russ.  &  M.  587 ;  Attorney-General 
V.  Malkin,  2  Phil.  64  ;  Jennings  v.  Gallimore,  3 
Ves.  147;  and  Godsallv,  Well,  2  Keen,  99,  to 
show  that  the  gift  to  the  legal  personal  repre- 
sentatives of  John  Allen  in  a  due  course  of  ad- 


of  September,  1806,  upon  the  marriage  of  John  '  ministration  would  preserve  the  5,000/.  as  part 
Allen  with  Lady  F.  Tumour.    The  stock  was  '  of  his  general  personal  estate.    A  gift  to  the 


settled  after  the  deaths  of  the  husband  and 
wife,  and  in  the  event,  which  happened,  of 
there  being  no  children,  in  such  manner  as 
John  Allen  should  appoint  by  deed  or  will,  and 
in  default  of  appointment,  in  trust  for  the  next 
of  kin  or  personal  representatives  of  the  said 
John  Allen,  in  a  due  course  of  administration 
according  to  the  Statute  of  Distributions.  The 
settlement  contained  similar  provisions  in  re- 
spect to  property  settled  on  the  part  of  I^dy  F. 
Turnour.  John  Allen  died  on  the  31st  of 
May,  1835,  leaving  his  wife  surviving,  and 
without  having  exercised  his  power  of  appoint- 
ment, but  having  by  his  will  bequeathed  all  his 
personal  estate  and  effects  after  the  death  of  his 
wife,  to  two  charities,— the  Refuge  for  the 
Destitute,  near  Shoreditch,  and  the  As>'lum  for 
the  Blind,  near  St.  George's  Fields.    From  the 


next  of  kin  would  be  inconsistent  with  the  di- 
rection that  the  fund  should  go  in  a  dne  comrse 
of  administration,  fof  then  it  would  be  appli- 
cable in  the  first  place  to  pay  debts.  Eilher, 
therefore,  the  words  next  of  kin  must  be  re- 
jected, or  the  limitation  treated  as  void  for  un- 
certainty. Lowndes  v.  Stone,  4  Ves.  650;  see 
2  M.  &  K.  794. 

Mr.  S,  Miller  for  the  executors. 

Mr.  Kindersley  and  Mr.  Rtmndeli  Paimer^  for 
the  representatives  of  Lady  Allen,  refimed  to 
Ijong  V.  Blackwood,  3  Ves.  486,  to  show  the  re- 
luctance of  the  court  to  hold  a  wiU  void  for 
uncertainty,  and  that  a  courae  of  admioistrattoa 
included  more  than  the  payment  of  debts ;  and 
to  Cotton  V.  Cotton,  2  Bern.  ^7 1  Booth  ▼. 
Vicars,  X  Coll.  6;  Walker  v.  Malkis^  6  Vea. 
146;  Robertson  v.  SmUk,  6 Sim. 47;  Mimterr. 
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maitk,  i3  Sim..  52  ;  Baiae^  r.  Oflof^  I M..&  K, 
46i;  firidg'i^  y,Jihfm,Z  Bro,  C\X^i  226^  the  ob- 
eemtipna  of  the  yiperCbancellor  iq  ElmUj^  v. 
ybiifi^,  2|M.  &  K.  7$7  iHarrin^toa  v.  H<ir/,  1 
Cox,13p ;  and  $H\fiprik  y.  Badhapi,  JO  Jur, 893, 
to  show  that  legjd  personal  repres^ntatlvea  did 
not  njMessarily  mean  executory  or  adminiatra* 
tors,  arid  that  mp  words  next  of  kin  might  mean 
those  entitled  to  take  under  the  statute;  an4 
ui^ed  that  the  alternative  gift  in  iht  present 
case  was  intended  to  provide  (or  the  contingency 
of  Mr.  A  Hen  surviving  bis  \Yife  or  dyin^  in 
her  lifetime. 

Lord  haayiaU,  after  stating  the  (acts  of  tlie 
case  and  the  different  claims  advanced^  said,  it 
appeared  to  him  clear  that  the  sum  of  stock  in 
dispute  did  not  form  part  of  the  general  assets 
of  the  testator;  the  only  question,  therefore, 
was,  whether  the  wife  was  entitled  to  a  share 
in  the  events  that  had  happened,  or  not.  He  | 
thought  that  in  such  a  case,  there  being  no 
child  and  no  appointment,  it  was  the  intention 
of  the  settlors  that  each  of  the  sums  settled 
should  revert  to  the  family  of  the  sjettlor;  that 
the  husband,  therefore,  should  give  up  his  ma- 
rital rights,  and  the  wife,  in  like  manner,  all 
snch  interest  as  she  might  have  in  her  hus-  j 
band^s  property.  It  had  been  argued  withj 
great  abuitv,  that  the  phrase  "  next  of  kin,  or  le* 
gal  personal  representatives,  under  the  statute  "  { 
was  intended  to  provide  for  the  two  alternatives  t 
of  the  wife  dying  before  or  surviving'  her  hus- 
band; the  former  words  applying  to  the  first 
alternative,  and  the  latter  to  the  second.  But 
he  did  not  think  that  was  the  intention  of  the 
settlors.  Cases  had  been  cited  to  show  that  the 
works  "legal  personal  representatives*'  would 
include  the  wife.  But  he  did  not  think  that  these 
cases  showed  the  words  "  personal  representa- 
tives'' io  have  acquired  any  such  technicid  sense 
as  to  qblige  him  to  construe  them  in  a  way 
contrary  to  the  apparent  general  intention. 
Therefore,  the  vM^  roust  be  excluded,  and  the 
plaintiff  declared  to  be  entitled  as  sole  next  of 
kin. 


Fentiman  v.  Fentiman,    July  15th,  1847. 

ANNUITI«SCHARQSDON  PBRSONAI^  EBTATB 
AND  THB  BBNTfl  OF  REAL  B STATS. — IN- 
SVFPICIBNCYOF  FUNO« — TBUST  FOB  BALE 
OR  MOATOAOB  OF  RBAL  X8TATB. 

Wkvre  by  VffU  certain  nvkidties  were  chary ed 
an  pemtmal  estate  and  the  annual  rents  and 
•  projitt  of  freehold  and  copyhold  estates,  and 
the  personal  estate  wa^  exhausted,  and  the 
rents  and  profits  of  the  real  estate  were  in- 
s^dent  to  paif  the  arrears  of  the  annuities  : 
Held,  that  sucharreitrS  should  be  rinsed  by 
90U  or  mortyaye  of  the  real  estates. 
J.  FEKtiMAN,  by  his  will,  dated  23rd  No- 
vember, 1836y  gave  all  his  personal  estate  on 
tmstft^  be  coiiverted,' and  he  directed  that  his 
trusteed  >hduld,*  ou^'^f  tlie  annual  produce 
thereof,  or  if  need  be,  by  tl^  sale  pf  a  sufficient, 
part  tif'thji' principal,  pay  his  wife  an  annuity  of 
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200?.^  and  5  like  annuity  of  200/.  to  M.  A.  ttrtr ; 
and  that,  if  occasion  should  reqiure,  shoutdi 
out  of  the  rents,  issues  and  profits  of  his  free* 
hold  and  copyhold  estates  provide  and  pay-fto 
much  or  such  part  or  parts,  if  any,  ot  the  sMtae 
annuities  or  either  of  tnem,  as  his  said  pefsonal 
trust  estate  should  be  Insufficient  to  discharge. 
On  the  cause  coming  on  for  further  directions, 
it  appeared  that  the  personal  estate  was  exr 
hausted,  that  the  annual  rents  of  the  real  estate 
were  insufficient  to  keep  down  the  annuities, 
and  that  there  was  a  considerable  sum  due  for 
arrears.  The  question  was,  whether  thete 
arrears  should  be  raised  by  sale  or  mortgage  of 
the  real  estate. 

^  Mr.  J,  Parker  and  Mr.  Llewin  for  the  plain- 
tiff, the  residuary  devisee,  urged  that  the  an- 
nuities were  charged  merely  on  the  rents,  and 
not  on  the  corpus  of  the  real  estate,  and  there 
was  no  authority  whatever  for  selling  or  mort- 
gaging the  real  estate  to  satisfy  such  arrears^ 
citmg  Foster  y.  Smith,  1  Phill.  629. 

Mr.  Shapter  and  Mr.  De  Gex,  for  the  an- 
nuitants, contended,  that  the  primary  object  of 
the  testator  was  to  pro\ide  for  the  annuities, 
and  that  all  other  directions  in  the  will  were 
subsidiary  to  that;  that  a  trust  to  be  performed 
out  of  the  rents  and  profits  will  be  considered  a 
charge  on  the  corpus,  unless  there  is  some- 
thing in  the  will  inconsistent  with  such  a  coo- 
struction.  They  cited  Allan  v.  Backhouse,  2 
Yes.  &  B.  65 ;  Baines  v.  Dixon,^  Yes.  sen.  41 ; 
Arundell  v.  Arundell,  1  Myl.  &  K.  316. 

The  Vice-Chancellor  held,  that  the  arrears  of 
the  annuities  should  be  raised  either  by  a  sale 
or  mortgage  of  the  freehold  and  copyhold 
estates. 

Broeklebank  v.  Whitehaven  Railway  Company, 
July  19th,  1847. 

PURCHASE  OF  LAND.  —  EXPIRATION  OF 
POWERS  GIVEN  BY  A  RAILWAY  ACT. — 
INJUNCTION. 

Where  a  power  for  the  compulsory  purchase 
of  land  is  yiven  by  act  of  parliament  for  the 
space  of  three  years,  and  before  the  expira- 
tion of  the  three  years  a  jury  meet  to  assess 
the  value  of  certain  land,  but  do  not  find  a 
verdict  until  after  the  expiration  of  the 
three  years.  Held,  that  such  verdict  went 
for  nothiny,  and  an  injunction  y ranted  to 
restrain  the  company  from  proceediny  to 
take  possession  of  the  land. 

An  act  of  parliament  for  making  a  railway 
from  Whitehaven  to.  Maryport  received  the 
royal  assent  on  the  4th  July,  1B44.  At  the  time 
of  the  date  of  the  act  the  Lands  Clauses  and 
Railway  Clauses  Consolidation  Acts  had  not 
parsed,  and  the  act  in  question  contained  all 
the  usual  powers  subsequently  embodied  in  the 
general  acts.  By  the  220th  section  it  is 
enacted  that  the  powers  of  the  company  for  the 
compulsory  ]}urchase  of  land  should  not  be 
e^^ercised  after  the.  expiration  of  three  years  from 
the  passing  thereof.  On  the  5th  March,  the 
company  g^ve  notice  to  plaintiff  thait  they  were 
desirous  of  purchasing  a  piece  of  land  of  him. 
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The  plttBtiff  refosed  to  accept  the  amount  of 
parcnase-inoney  offered;  negotiations  ensued^ 
which  ended  in  nothings  and  on  the  19th  June 
the  company  gave  notice  to  the  sherfff  requir- 
ing him  to  impanel  a  jury  to  assess  the  value 
of  the  land  at  the  ej^piration  of  fourteen  days 
from  the  notice,  pursuant  to  the  power  con- 
tained in  the  statute.  On  the  3rd  of  July  the 
jury  assembled,  but  did  not  agree  as  to  the 
amount  of  purchase-money  until  the  6th  of 
July. 

Mr.  Bethell  and  Mr.  Wrav  now  moved  for 
an  injunction  to  restrain  the  company  from 
depositing  the  purchase-money  in  the  bank,  or 
from  issuing  a  process  to  the  sheriff  requiring 
him  to  deliver  possession  of  the  land  to  the 


the  legal  estate  in  the  moiety  of  the  pveousn  w 
mort^ed  to  J.  Robey  the  elder,  luad  on  the 
9th  March,  1838,  she  and  her  hnsbsnd  fled 
their  biU  against  J.  Kobey  the  younger  for  re- 
demption of  the  mortgaged  premiaes  and  for 
an  account  of  the  rents  and  profits  which  had 
1)een  received  by  the  said  J.  Robey  the  yomger. 
He  put  in  his  answer,  by  which  he  admitted 
that  J.  Robey  the  elder,  and  also  that  he  him- 
self, had  entered  into  possession  of  the  premises 
and  into  the  receipt  of  the  rents  and  profits,  and 
that  neither  of  them  had  ever  accounted  for  the 
same.  By  a  decree  in  the  cause  dated  the  19th 
November,  1841,  the  Master  was  dhvcted  to 
take  an  account  of  the  rents  and  profits  of  the 
mortgaged  premises  received  by  the  taid  J. 


company,  contending  that  the  verdict  of  the  j  Robey  the  younger,  and  upon  plaintiff  paying 
jury  went  for  nothing,  inasmuch  as  the  powers  to  him  what  should  be  founa  due,  with  the 


m  the  act  had  expired  on  the  4th  of  Julv. 

Mr.  Stuart  and  Mr.  Matins,  contra,  sub- 
mitted that  the  powers  of  the  act  were  properly 
exercised,  and  that  there  was  nothing  in  the 
act  to  intercept  the  authority  given  to  the 
sheriff.  In  construction  of  law  the  verdict  of 
the  6th  was  the  verdict  of  the  3rd  of  July ;  the 
service  of  the  notice  created  the  relation  of 
Tendor  and  purchaser,  and  neither  party  could 
afterwards  recede.  JDoo  v.  London  and  Croy- 
don Railway f  1  Rail.  Cases,  257;  Stone  v. 
Commercial  RaUwqiy,  1  Rail.  Cases,  375. 

The  Vice-Chancellor,  after  reading  the 
clauses  of  the  |ct,  said,  he  thought  the  case  was 
very  clear.    By  the  220th  section  it  was  pro- 


taxed  costs,  within  six  months  after  the  Master 
should  have  made  his  report,  the  defendant 
was  ordered  to  surrender  the  one  moiety  to  the 
plaintiff,  clear  of  all  expenses.  In  1844,  the 
Master  by  his  report  certified  that  he  had  not 
taken  any  account  of  the  rents  and  profits  r^ 
ceived  by  /.  Robey  the  elder,  because  he  was 
not  directed  so  to  do  by  the  decree,  bat  he 
found  that  a  certain  sum  was  due  to  J.  Rohey 
the  younger  from  plaintiff,  for  piincipal,  m- 
terest,  and  costs  on  the  sud  mortgage.  Ex- 
ceptions were  taken  by  plaintiff  to  this  report, 
but  they  were  overruled.  The  sum  so  ascff- 
tained  by  the  Master  to  be  due  to  J.  Rohey  the 
younger  not  having  been  paid  to  him  at  the 


Tided  that  the  compulsory  power  given  by  the  |  time  appointed,  on  December  2nd,  IS44,  he 
act  for  the  purchase  of  land  should  not  be !  obtained  an  order  for  the  dismissal  ofplaiiitfff's 
exercised  after  the  expiration  of  three  years  biH.    A  bill  of  review  was  then  filed  by  plain- 


ii-om  the  passing  of  the  act.  According  to  the 
plain  meaning  of  the  words  the  power  of  com- 
pulsory purchase  must  mean  the  payment  of 


tiff,  stating  all  the  foregoing  proceedings,  and 
insisting  that  the  decree  of  1841,  which  had 
been   enrolled,  was  erroneous  in  not  haring 


the    amount    of    purchase-money  ascertained  !  directed  an  account  to  be  taken  of  the  rrats 


into  the  bank,  pursuant  to  the  152nd  section. 
The  jury  not  having  given  their  verdict  until 
after  the  time  limited  by  the  act  had  expired, 
he  was  of  opinion  that  the  compulsory  power 
given  by  the  act  had  exoired,  and  that  the  in- 
junction must  be  granted  as  a  matter  of  course. 

Trulock  v.  Robey.    June  2nd,  1847. 

BILL  OP   RBVIBW, — DBHURRBR. 

In  a  bill  of  review  the  error  in  the  decree  must 
be  apparent  on  the  face  of  it,  and  it  is  not 
sufficient  to  support  such  a  bill  that  under 
the  prayer  for  general  relief  of  the  original 
biUplainHW  might  haoe  obtained  a  fuller 
decree,  it  being  admitted  that  he  was  not 
entitled  to  all  the  rel^f  obtamable  under 
such  prayer. 

In  this  case,  J.  Robey  the  elder  became  entitled 
to  one  moietv  absolutely  of  certain  copyhold 
premises,  ana  as  to  the  other  moiety,  having  a 
mortgage  thereon,  he  entered  into  possesnon 
of  the  whole,  and  on  his  death  J.  Robey  the 
younger,  as  customary  heir  of  his  ftther,  be- 
came entitled  in  like  manner,  and  entered  into 
possession.  Plaintiff,  Mrs.  Trulock,  as  hevess- 
at-law  of  one  J.  Hutcbins,  became  entitled  to 


and  profits  received  by  J.  Robey  the  dder,and 
in  not  having  directed  an  occupation  rent  to  he 
fixed  on  the  property  during  the  trrm  that  J. 
Robejr  the  elder  and  J.  Robey  the  younger  had 
been  m  possession,  and  praying  that  the  said 
decree  might  be  reviewed  and  reversed,  and 
that  the  order  of  December,  1844,  mi^ht  also 
be  reviewed  or  discharged.  To  this  bill  a 
general  demurrer  was  filed  for  want  of  eqmtt, 
and  further  for  their  being  no  error  or  matter 
in  law  apparent  in  the  decree  for  which  it  ought 
to  be  reversed. 

Mr.  BetheU  and  Mr.  RandaU,  for  the  de- 
murrer,  urged,  that  in  order  for  a  bill  of  review 
to  hold,  the  error  must  be  apparent  on  the  hct 
of  the  decree  itself;  that  was  not  so  hem.  To 
ascertain  the  error  of  the  decree,  it  would  in 
the  present  case  be  necessary  to  go  thnragh 
the  whole  of  the  original  pleacungs,  and  in  fact 
rehear  the  suit.  They  cited  Coon^es  v.  Pmtd, 
Freem.  181;  Brendv.  Brend,  1  Vem.  213; 
Glover  v.  Portinaton,  Freem.  182;  Ha^  t. 
Homan,  8  CL  &  Fin.  321 ;  Perry  v.  Phi^  17 
Ves.  173. 

Mr.  Koe  and  Mr.  MUler,  for  the  biU,  coo- 
tended,  that  there  was  an  error  apparent  on  the 
decree,  inasmuch  as  it  did  not  dii^  an  account 
to  be  taken  of  the  rents  and  profits  received 
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by  J,  Robey  tbe  elder.  That  the  proceedings 
ou|{bt  to  be  taken  to  form  part  oithe  decree, 
and  the  fact  of  reference  having  been  made  in 
ths  bin  of  re\new  to  the  decree  was  sufficient  to 
anthorize  the  cdurt  to  look  at  the  whole  of 
them.  The  case  of  Glover  v.  Portington  was 
not  in  point,  and  Coombes  v.  Proud  sanctioned 
the  position,  that  the  pleadinffs  might  be  re- 
ferred to.  They  also  contended,  that  the  de- 
cree was  erroneous  in  directing  the  costs  to  be 
paid  in  the  first  instance,  and  added  to  the 
mortgage  debt.  They  admitted  that  tbe  plaintiff 
was  not  entitled  to  the  whole  relief  whicti  might 
be  had  under  the  general  prayer  for  relief  of 
the  original  bill,  and  offerea  to  waive  it.  They 
cited  I)orm^  V.  Fortescue,  3  Atk.  124;  Matkeujs 
V.  Walwyn,  4  Ves.  121 ;  Smart  v.  Hunt,  1  Vem. 
418,  note;  Jones  v.  Kenriek,  5  Bro.  P.  C.  244 ; 
Wilkinson  v.  Beale^  4  Madd.  408  ;  Bonham  y. 
Newcomb,  1  Vem  214 ;  Quarrell  v.  Bedtford, 
1  Madd.  269. 

The  Vice-chancellor  said,  it  was  singular 
that  the  original  bill  did  not  ask  for  any  ac- 
count of  the  rent  and  profits  received  by  J. 
Robey  the  elder,  but  only  those  received  by  J. 
Robey  the  younger.    The  bill  certainly  bad  a 
prayer  for  f^eneral  relief,  but  he  was  not  at  all 
clear  that  under  such  general  prayer  for  relief 
an  account  could  be  had  against  J.  Robey  the 
elder,  especially  when  in  point  of  law  a  particu- 
lar account  might  have  been  had  as  against 
huEn,  and  an  account  as  against  J.  Robey  the 
younger  only  was  asked  for.     It  was  urged 
upon  him  to  correct  the  decree  because  the 
plaintiff  might  have  asked  for  something  more 
tbanbe  did,  but  it  did  not  appear  clearly  what 
decree  the  plaintiff  would  have  had,  ana  hmv 
could  he  say  that  the  decree  was  wrong  be- 
cauae  under  it  the  plaintiff  might  have  obtained 
more  than  in  fact  he  had  done,  the  plaintiff  at 
the  same  time  admitting  that  he  could  not  have 
had  a  decree  to  the  full  extent  under  the  prayer 
for  general  relief.     From  the  bill  of  review  it 
appeared  that  the  decree  was  made  on  bill  and 
anawor,  and  it  had  been  urged    that    other 
matters  appeared  in  the  answer  besides  those 
stated  in  the  bill  of  review.     How  could  he  be 
called  on  to  say  that  the  decree  was  wrong 
when  such  matter  was  withheld  from  him?  on 
ita  being  brought  forward  it  might  have  ap- 
peared that  in  point  of  fact  something  was  due 
to  J.  Robey  the  younger  that  did  away  nidth 
the  objection  as  to  the  costs.     It  did  not  ap- 
pear to  him  that  the  decree  on  the  face  of  it  was 
erroneous,  and  therefore  he  should  allow  the 
demurrer. 


(Before  the  Four  Judges.) 

Hadriek  v.  Heslop  and  another.    Trinity  Term, 
1847. 

P&ACTICB.—JUDGMBNT  AS  IN  THB  CABB  OF 
A  NONBVIT. 

Where  in  an  action  of  trespass  on  the  ease 
one  qftwo  defendants  suffers  judgment  by 
default,  the  other  drfendant  is  still  entitled 


I  to  Judgment  as  in  the  case  of  a  nonsuit  for 
not  proceeding  to  triai. 

This  was  an  action  on  the  case  for  a  ma- 
licious prosecution,  in  which  one  of  the  de- 
fendants suffered  judgment  by  default.  The 
plaintiff  and  two  other  persons  had  been  ex- 
amined as  witnesses,  and  were  afterwards  in« 
dieted  for  peijury,  and  separate  actions  were 
brought  against  the  defendants.  These  actions 
came  on  for  trial  at  the  Durham  assizes ;  one 
of  them  {Wren  v.  Heslop,)  was  tried,  and  in 
consequence  of  what  took  place  at  that  trial, 
the  record  in  the  present  case  was  withdrawn 
in  order  that  additional  evidence  might  be  pro- 
cured. A  rule  nisi  was  afterwards  obtained  in 
Wren  v.  Heslop  for  a  new  trial  on  the  ground 
of  misdirection,  and  the  case  now  stands  for 
argument  in  the  new  trial  paper.  A  rule  nisi 
was  obtained  for  judgment  as  in  the  case  of  a 
nonsuit. 

Mr.  Cole  showed  cause,  and  contended  that 
in  actions  of  tort  there  cannot  be  judgment  at 
nonsuit  against  one  of  the  defendants  after  the 
other  defendant  has  suffered  judgment  by  de- 
fault. In  actions  of  assumpsit  a  different  rule 
has  now  been  established.  Murphy  v.  Donhn;^ 
Jones  V.  Gibson}  In  Harris  v.  Batterley*  it 
was  held,  that  in  trespass  against  several  de^ 
fendants,  if  any  suffer  judgment  by  default,  the 
plaintiff  cannot  be  nonsuited.  In  Stuart  r: 
Rogers^  the  action  was  assumpsit,  and  Parke, 
B.,  expressed  an  opinion  that  tnere  might  be  a 
distinction  between  actions  of  trespass  and 
actions  of  assumpsit. 

Mr.  Bliss  contr^.  There  is  no  reason  why 
judgment  of  nonsuit  should  not  be  granted  in 
cases  of  tort  where  one  of  two  defendants  has 
suffered  judgment  by  default.  Before  judg- 
ment, nonsuit  against  one  would  be  nonsuit 
against  both,  but  after  judgment  by  default  by 
one,  the  action  with  respect  to  him '  is  at  an 
end,  and  as  to  the  other,  the  plaintiff  has  a  day 

fiven  him  to  come  into  court.  In  Parker  v. 
lawrence^  there  was  an  action  of  trespass 
against  three  defendants;  one  pleaded  the 
general  issue,  and  a  verdict  and  damages  was 
given  for  the  plaintiff;  the  other  two  defend- 
ants pleaded  a  justification,  and  there  was  a 
demurrer  to  the  pleas.  The  plaintiff,  after  ob- 
taining a  verdict  against  one,  entered  a  nolle 
prosequi  as  to  the  other  defendants,  and  the 
court  were  of  opinion  that  the  proceedings  were 
regular. 

Lord  Denman,  C.  J.  We  think  this  rule 
ouffht  to  be  made  absolute,  unless  a  peremptory 
undertaking  be  given. 

Patteson,  Coleridge,  and  Erie,  Js.,  concurred. 
Rule  accordingly. 

Richardson  v.  Chassen,    Trinity  Term,  1847- 

ASSUMPSIT. — ALLBOATIOK   OF   SPBCIAL 
DAMAQB. 

Jfi  action  for  not  assigning  the  lease  andfix^ 
tares  qf  certain  premises  pursuant  to  an 


•  6  Bam.  &  Cress.  1/8.  ^  Id.  768« 

«  Cowp.  483.  ^  4  Mee.  &  Wels.  649. 

'^  Hobart,  70. 
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agreement,  the  plaintiff  alleged  in  his  de- 
claration,  "  that  he  had  been  necessarily 
put  to  great  expenses.''     The  court  held 
that  itvas  competent  for  the  plaintiff  under 
that  allegation  to  give  evidence  of  charges 
which  he  had  bfcome  liable  to  pay  to  an 
attorney,  and  a  value  for  woric  done  in 
respect  of  the  premises  in  question,   al- 
though the  charges  were  not  paid  at  the 
time  the  action  was  commenced. 
TiiiB  action  was  brought  upon  an  afpreement 
by  which  the  defendant  agreed  to  assign  to  the 
plaintiff  the  lease  of  a  public  house,  together 
with  the  fixtures.    The  declaration  set  out  the 
agreement  and  alleged  a  breach,  and  contained 
an  allegation  by  way  of  special  damage,  "  that 
the  plaintiff  had  been  necessarily  put  to  great 
expenses,  amounting  to  a  large  sum  of  money, 
&c."    The  defendant  paid  into  court  the  sum 
of  125/.    In  support  of  the  allegation  in  the 
declaration,  the  plaintiff  proved  that  he  had 
employed  an  attorney  and  a  surveyor  with  re- 
spect to  the  title  and  value  of  the  premises,  and 
had  become  liable  to  pay  them  for  the  work 
done.    These  charges  and  expenses  were  not 
paid  before  the  cause  came  on  for  trial.    The 
case  was  tried  at  the  sittings  after  flilary  Term 
last,  and  admitting  the  evidence  in  support  of 
these  two  items,  a  verdict  was  found  for  the 
plaintiff  for  a  larger  amount  than  the  defend- 
ant had  paid  into  court.     In  Easter  Term  last, 
a  rule  nisi  was  granted,  calling  upon  the  plain- 
tiff to  show  cause  why  there  should  not  be 
a  new  trial,  or  why  a  verdict  should  not  be  en- 
tered for  the  defendant.    The  question  raised 
for  the  opinion  of  the  court  being,  whether  un- 
der this  allegation  in  the  declaration,  evidence 
was  admissible  of  those  which  the  plaintiff  had 
made  himself  liable  to  pay,  but  which  had  not 
been  actually  paid  when  the  action  was  brought. 
Mr.  Watson  aud  Mr.  Warren  showed  cause, 
and  relied  on  the  case  of  Dixon  v,  Bell,^  where 
in  an  action  for  wounding  the  plaintiff* 's  son, 
per  quod  servitium  amisit,  the  plaintiff  was  en- 
titled to  recover  the  amount  of  the  surgeon's 
bill,  although  it  had  not  been  paid,  but  that  he 
could  not  recover  physician's  fees  which  had 
not  been  paid.  A  rule  for  a  new  trial  was  after- 
wards   applied    for,   and    refused    on    other 
grounds,  and  this  point  was  not  mentioned  to 
the  court,  Dixon  v.  BelL'     In  Jones  v.  Lewis,^ 
the  words  used  were  "  forced  to  pay,"  but  the 
fair  meaning  of  the  words  **  being  put  to  ex- 
pense,*' must  mean  having  employed  an  agent  to 
whom  a  person  is  under  a  legal  obligation  to  pay. 
Mr,  Humfrey    and     Mr.    Cleasby    contra. 
There  is  a  difference  between   payment  and 
liability  to  pay.    The  plaintiff,  in  his  declaxa- 
tion,  has  used  words  which  only  extend  to  mo- 
ney actually  paid,  aud  he  now  asks  the  court  to 
extend  the  meaning  of  the  expression,  so  as  to 
include  liability  to  pay.    In  Pritchet  v.  Boevey,^ 
the  allegation  in  tnis  declaration  was,  that  the 
plaintiff  had  been  forced  and  obliged  to  pay, 
and  did  pay  large  sums  of  money  in  applying 


for  and  obtaining  his  discharge  from  imprison, 
ment,  and  the  court  held  that  the   plaintiff 
could  only  recover  so  much  of  the  bill  of  cofU 
as  was  paid  out  of  pocket  by  the  attorney. 
Per  curiam.    Rule  discharged. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  Jane  22nd,  to  July  fSrd,  1847,  Utk  imcltuite, 

with  dttteM  when  gat^ttedm 
Armitage,  Jamei,  Hadderafield.    July  16. 
CuU«r,  John  Wftlfoid,  Sparlse  Brook,  Birmiagliaa. 

JuV  13. 
Edmonds,  Edmund,  Newent.    July  ?0. 
Edmonds,  George,  Birmiagham.    June  22. 
Lamb,  Jobn,  Barnard  Castle.    July  2. 
Parr,  William,  Poola.    June  23. 
Phillips,  Joseph,  the  younger,  Stamford.    June  Sj. 
Roche,  Charles  Bennett,  Da  vent  ly.    July  9. 
Whitehead,    Thomaa   William,    Rochdale.     Joly 

20. 


'  1  Stark.  287. 
*»  9  Dowl.  143. 


f  5  M.  and  S.  198. 
*  Cromp.  and  Mee.  775 


THE  EDITOR'S  LETTER  BOX. 

The  additional  names  of  persons  who  \axt 
given  notice  of  admission  on  the  RoH  for  oext 
Term  will  be  found  at  p.  350,  ante.  Tom 
names  could  not  be  included  in  the  fonser  list, 
as  they  were  not  received  at  the  time  it  vas 
printed .  The  judges  have  thought  it  proper  to 
allow  their  insertion  nunc  pro  tune. 

Some  of  the  articles  which  a  contemponry 
does  as  the  honour  to  take  from  oar  pages  are 
duly  cited,  but  others  are  borrowed  without  the 
proper  acknowledgment;  doubtless,  this  omis- 
sion is  unknown  to  the  editor. 

The  entire  List  of  the  Public  and  General 
Statutes  shall  be  given  in  the  next  or  followiDg 
week.  Each  number  will  contain  some  of  the 
New  Statutes,  accompamed  or  followed  by  the 
necessary  notes  and  explanations. 

We  have  applied  for  the  report  mentioned  by 
"ABristolian." 

The  grievance  stated  by  E.  C,  relatiflff  to 
the  Ipswich  County  Court,  shall  be  noticed. 

Our  new  arrangenaents  will  enable  us  to 
afford  more  space  to  the  Original  Reports  of 
recent  and  important  Decisions. 

Two  more  recent  Statutes  relating  to  tbe 
Law,  vAW  be  found  at  pp.  365,  366,  ante.  Toe 
others  will  speedily  foUow. 

We  have  disposed  of  some  of  the  arretra  d 
Correspondence,  and  the  rest  will  be  duly  at- 
tended to. 

The  letters  of  "An  Old  Subscriber/* 
"  Civis  ,'*  and  **  X."  have  been  received. 

Communications  to  be  addressed  to  the  ^ 
tor,  at  the  Legal  Observer  Office,  32,  Bell  Yanl, 
Lincoln's  Inn* 


DIGEST,    AND   JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  AUGUST  21,  1847. 


»     **  Quod  magw  ad  2«os 
PertiiMt^  •!  ncBoire  mahim  et^,  agitaimiB.' 


HoftAT. 


ELECTION  RECOGNIZANCES  AND 
SELECT  COMMITTEES. 


Thb  elections  throughout  the  kingdom 
having  now  been  brought  to  a  close^  we 
may  conveniently  consider  the  course  of 
procedure  to  be  adopted  by  those  who  are 
dissatisfied  with  the  result  in  any  particular 
case,  mid  shall  detername  before  the  meet* 
hig  of  parliament,  which  is  expected  to  be 
in  November  next,  to  appeal  to  that — 
which  in  all  such  cases  is  the  tribunal  of 
the  last  retort — a  select  committee  of  the : 
House  of  Commons. 

The  law  with  respect  to  the  trial  of  con- 
troverted elections  is  now  governed  chiefly  | 
by  the  statute  7  &  8  Vict.  c.  103,  and  the  < 
analysis  .of  its  numerous  and  somewhat! 
complicatied  provisions,  will  be  rendered 
more  simple  and  concise  by  limiting  the 
consideration  to  petitions  following  a  gene- 
ral election,  and  questioning  the  return  of 
a  member,  or  members,  upon  ordinary 
grounds.  Bearing  in  mind  that  every 
election  petition  must  be  subscribed  "  by 
some  person  claiming  therein  to  have  had 
a  right  to  vote,  or  to  be  returned  or  elected, 
or  alleging  himself  to  have  been  a  candi- 
date, at  the  election." 

Before  the  petition  is  presented,  how- 
evefy  the  person  or  persons  subscribing  it, 
or  some  of  them,  must  enter  into  a  recog- 
nizance for  1,000/.,  with  one  or  more 
sureties,  (not  exceeding  foiir,)  in  the  same 
or  a  separate  recognizance  for  the  ad- 
ditional sum  of  1,000?.,  the  condition  being, 
that  the  petitioners  shall  pay  all  costs  and 
expenses  which  the  committee  selected  to 
try  the  matter  of  the  petition  shall  adjudge 
to  be  payable  by  the  petitioners,  and  also 
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pay  the  costs  and  expenses  due  and  pay- 
able by  the  petitioners  to  any  witness  sum- 
inoned  in  their  behalf,  or  to  the  party  who 
shall  appear  in  opposition  to  the  petitioD. 
Each  of  the  sureties  must  make  an  affidavit 
of  sufficiency,  setting  fbrth  that  he  is  pos- 
sessed of  real  or  personal  estate  of  the 
clear  value  of  the  sum  for  which  he  enters 
into  the  recognizance,  ultra  the  amount  of 
his  just  debts.  The  affidavit  of  sufficiency 
is  annexed  to  the  recognizance,  which  must 
contain  the  name  and  usual  place  of  resi- 
dence of  the  sureties,  so  that  they  may  be 
readily  identified.  The  recognizance  must 
be  entered  into,  and  affidavits  of  sufficiency 
sworn  before  the  examiner  of  recogni- 
zances, (an  officer  appointed  by  the 
Speaker,*)or  before  a  justice  of  the  peace, 
and  in  the  latter  case  they  are  certified  by^ 
the  justice  and  delivered  to  the  examiner. 

The  petitioners  may  dispense  with 
sureties  by  paying  1,000/.  into  the  Bank  of 
England  on  the  account  of  the  examiner, 
and  taking  a  bank  receipt,  which  is  de- 
livered to  the  examiner,  who  thereupon 
becomes  trustee  for  the  sum  so  paid  in,  for 
the  same  purposes  for  which  the  recogni- 
zance is  required ;  but  this  payment  does 
not  absolve  the  petitioners  from  the  neces- 
sity of  also  entering  into  a  recognizance. 

The  recognizances  having  been  duly  en- 
tered into,  the  election  petition  must  be 
left  with  the  examiner,  who  certifies  by  an 
endorsement  thereon,  that  the  recognizance 
has  been  entered  into,  with  the  affidavits 
of  sufficiency,  or  that  money  has  been  paid 
into  the  bank  as  a  substitute  for  sureties^ 
as  the  case  may  be.    On  or  before  the  day 
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of  presenting  the  petition,  the  names  of  the 
sureties,  with  their  residences,  are  entered 
in  a  book  kept  at  the  examiner's  office,  and 
this  entry,  with  the  recognizances  and 
affidavits,  may  be  inspected  by  all  parties 
interested.  If  the  aureties  «ne.ob|acted  to 
for  insufficiency  or  any  other  ground,  the 
ground  of  objection  must  be  stated  in  writ- 
ing under  the  hand  of  the  objecting  party 
or  his  agent,  and  delivered  to  the  examiner 
not  later  than  at  noon  of  the  eleventh  day 
after  the  presentation  of  the  petition,  if  the 
surety  reside  in  En^and,  and  not  later 
than  noon  of  the  fifteenth  day  afler  the 
presentation  of  the  petition,  if  the  surety 
reside  in  Ireland  or  Scotland.  Upon  the 
receipt  of  such  written  objection,  the  ex- 
aminer exhibits  in  his  office  a  notice  that 
he  has  received  such  a  statement  of  objec- 
tion, and  fixes  a  day  for  hearing  the  same, 
which  must  not  be  less  than  three,  or  more 
than  five,  days  afler  the  statement  of  ob- 
jection has  been  delivered  to  him.  The 
examiner  may  examine  witnesses  upon 
oath,  or  receive  affidavits,  either  to  support 
or  answer  the  objection  taken  to  the 
sureties.  He  may  adjourn  the  inquiry,  if 
he  think  fit,  and  award  costs  to  be  paid  by 
either  party  to  the  other ;  and  in  all  cases 
Jiis  decision  as  to  the  sufficiency  of  the 
^sureties  is  final.  If  a  surety  die,  and  his 
.death  is  stated  as  a  ground  of  objection, 
the  petitioner  will  be  allowed  to  pay  into 
the  Bank  of  England,  to  the  examiner's  ac- 
count, the  sum  for  which  the  deceased  was 
Jbound,  within  three  di^ys  after  notice  of  the 
jobjection.  When  the  examiner  decides  that 
the  objection  taken  to  a  surety  is  valid,  he 
reports  the  fact  to  the  Speaker,  who  sub- 
mits it  to  the  house.  If  no  objection  is 
taken  to  the  sureties,  or  the  examiner  con- 
aiders  the  objections  taken  are  not  well 
founded,  he  reports  in  due  time  that  the 
aureties  are  unobjectionable ;  and  a  lifit  of 
the  petitions  in  respect  of  which  he  has  so 
reported  is  kept  at  his  office  for  inspection. 
In  concluding  this  part  o?  the  subject,  it 
may  be  necessary  to  add,  that  the  only 
persons  entitled  to  object  to  sureties  are,  the 
aitting  member  who  is  petitioned  against, 
or*  electors  petitioning  and  admitted  as 
parties  to  defend  an  election  or  return. 

The^time  limited  for  presenting  election 

petitions  is  not  fixed  by  act  of  parliament, 

^^^pi4|i||tod8  upon  the  orders  of  the  houie, 

^        L«49im0C^on  after  the  meeting  of  parlia* 
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meeting  of  parlia- 

e  usual  order  in  reference  to 

<<  That  all  persona  who  will 

returns  of  members  to  serve 

t  for  any  county,  city,  borough, 


or  place  in  the  United  Kingdom,  do  ques- 
tion the  same  within  fourteen  days  next, 
and  so  within  fourteen  days  next  after  any 
new  return  shall  be  brought  in."  Y^teoa 
petition  specifically  all^ai  payment  of 
nwaey  by  a  atetaber,  or  wi&  his  privitj, 
after  the  election,  in  furtherance  of  any 
contract  to  bribe  or  corrupt  electors,  the 
return  of  the  member  involved  in  snch 
transaction,  may  be  questioned  within 
twenty-eight  days  after  payment  of  the 
money;  but  in  ordinary  cases  the  pre- 
scribed period  is,  fourteen  days  from  the 
day  on  which  the  usual  sessional  orders 
are  passed  at  the  commencement  of  the 
session. 

The  sitting  member  whose  return  is  ito- 
peached  may  give  notice  of  his  intentioo 
not  to  defend  the  return,  and  in  that  case 
he  cannot  afterwards  appear  as  a  party 
against  the  petition  complaining  of  hs  re* 
turn  ;  nor  can  he  sit  b  the  house,  or  vote, 
af^er  such  notice,  until  the  petition  against 
him  has  been  disposed  of.  It  is  oompetent, 
however,  for  any  persons  claiming  to  bife 
had  a  right  to  vote  at  an  election,  within 
fourteen  days  after  the  presentatioo  of  an 
election  petition,  or  within  twentynme  days 
after  notice  in  the  Gasette,  stating  tl«t 
the  aeat  is  vacant,  or  that  the  aittingflBem- 
ber  will  not  defend  his  election  or  relttni, 
to  present  a  petition  prayto^  to  be  admit' 
ted  as  parties  to  defend  the  retofn,  or  to 
oppose  the  prayer  of  the  Section  petiooa. 
The  persons  so  petitioning  may  be  paities 
with  the  sitting  member,  if  he  beapsr^ 
opposing  the  petition*  or  in  the  reom  of  the 
sitting  member  if  he  dedipe  to  appear  aad 
support  his  return. 

The  responsibility  of  the  prooaedo^ 
preliminary  to  the  prcaeotataon  of  an  ^ 
tion  petition,  falUng  peculiariy  upon  the 
profesaional  agentsof  the  fmrtiea-eancened, 
we  have  deeined  it  expedient  to  refer  to 
tliem  somewhat  in  detail.  The  coostiia- 
tion  of  the  tribunal  appointed  to  try  the 
merits  of  an  election  petttion,  allhoup  a 
matter  of  considerable  public  inierest,  and 
one  which  the  parttea  to  an  electku  pe- 
tition usually  consider  of  the  fint  inport- 
ance,  ia  the  result  of  a. statutory  arrange- 
ment of  a  complicated  nature,  tir  which  the 
avowed  object  bM  been,  to  exclude  the 
parties  or  their  agents  from  having  any 
voicoy  or  exeroiaing  any  dinct  iofluance* 
A  brief  analysis  of  tlie  law  under  ^MA 
election  committees  are  appdnted  moit 
therefore  suffice. 

On  the  day  after  the  expinlaoB  of  the 
time  albwed  for  questioBiag  dtt  retivn  ef 
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roeinbers,  the  Speaker  appoints  a  **  Gene- 
ral Commtttee  of  Elections,"  consisting  of 
lix  members  vrbose  returns  are  not  ques- 
tioned. If  this  appointment  be  not  qses- 
tioned  within  three  days,  it  is  absolute.  If 
any  vacancj  occur,  it  is  supplied  by  the 
Speaicer's  warrant.  The  general  com- 
mittee being  sirom  to  perform  their  duties 
without  fear  or  favour,  meet  at  a  time  and 
place  appointed  by  the  Speaker ;  but  in 
order  to  transact  business  four  members 
must  be  present  and  concur  in  the  appoint- 
ment of  a  select  committee,  as  hereafter 
explained. 

On  the  next  meeting  of  the  house  after 
the  notification  of  the  appointment  of  the 
general  committee,  the  clerk  reads  over 
the  names  of  the  members,  and  those  who 
claim  exemption  upon  the  ground  of  age, 
as  being  more  than  60  years  old,  or  upon 
grounds  of  a  temporary  nature,  are  ex- 
cosed,  and  excluded  from  an  alphabetical 
list  made  out  by  the  clerk  of  the  house. 
The  list  with  these  omissions  is  referred  to 
''the  general  committee,^  who  select  in 
the  first  instance  from  6  to  12  members, 
who  form  what  is  called  "  the  Chairman's 
Panel.*'  The  chairman  of  every  select 
committee  is  appointed  from  this  panel. 
The  remaining  members  in  the  alphabeti- 
cal list  are  divided  by  **  the  general  com- 
mittee" into  five  panels,  containing  as 
'nearly  as  may  be  an  equal  number  of 
members.  This  division  is  reported  to  the 
house,  and  the  clerk  decides  by  lot  the 
order  of  the  panels,  and  distinguishes  each 
by  the  number  denoting  the  order  in 
which  it  has  been  drawn.  The  panels  so 
numbered  are  returned  to  **the  general 
committee,"  and  constitute  the  panels 
from  which  members  are  chosen  to  serve 
on  select  committees. 

AH  election  petitions,  as  well  as  the  re- 
ports of  the  examiner  concerning  the 
sureties  to  such  petitions,  are  referred  to 
"the  general  committee,"  which  directs 
the  preparation  of  a  list  of  election  petitions 
in  respect  to  which  the  recognizances  are 
nnobjectionable  and  the  proceedings  not 
suspended.  The  •* general  committee" 
choose  committees  to  try  election  petitions 
in  the  order  in  which  the  petitions  stand  in 
the  list,  exercising  a  discretionary  power 
as  to  the  number  of  committees  to  be 
chosen  in  each  week,  having  regard  to  the 
number  of  committees  already  sitting  on 
election  petitions,  and  to  the  number  to 
be  appointed.  Notice  of  the  time  and 
place  appointed  for  choosing  every  com- 
mittee is  published  in  the  votes,  not  less 


titan  fourteen  days  before  the  day  appointed 
for  the  choice.  All  parties  interested  maj 
attend  «<che  general  committee"  at  t^ 
day  and  hour  so  appointed. 

Where  tlie  petition  involves  an  objectioa 
to  particular  voters,  there  is  another  pro- 
ceeding preliminary  to  the  actual  appoint- 
ment of  the  select  committee.  Bemre  six 
o'clock  p.  M.  on  the  sixth  day  next  before 
the  day  appointed  for  choosing  tlie  select 
committee,  any  party  intending  to  object 
to  particular  voters  must  deliver  to  the 
derk  of  the  general  committee,  lists  of 
the  voters  intended  to  be  objected  to,  die- 
tinguishing  the  general  heads  of  objection^ 
and  inserting  the  names  of  the  voters  to 
whom  such  objections  are  alleged  to  apply. 

Four  members,  at  least,  of  the  genend 
committee  must  concur  in  cboosing  the 
members  of  the  select  committee,  which 
consists  of  one  member  from  the  chairman's 
panel,  and  four  members  from  the  |»nel  in 
rotation.  Eaoli  panel  serves  for  a  week, 
beginning  with  the  panel  first  drawn  by 
the  clerk,  and  omitting  from  tlie  account 
those  weeks  in  which  no  select  committee 
is  to  be  choeen.  Members  are  disqualified 
fren  serving  on  any  select  committee,  wtio 
have  voted  at  the  election,  or  who  are 
parties  to,  or  related  (by  kindred  or  affinity 
in  the  first  or  second  degree)  to  the  sitting 
member,  or  the  petty  on  whose  behalf 
the  seat  is  claimed.  When  the  four  mem- 
bers of  the  select  committee  have  been 
ap|)0]nted  by  the  general  committee,  such 
appointment  is  notified  to  the  mentbers  of 
the  chairman's  pane),  who  choose  from 
amongst  themselves  a  chairman  for  the 
select  committee  so  appointed,  and  com- 
municate to  the  general  committee  the 
name  of  the  member  so  chosen  as  chair- 
man. 

After  tlie  four  members  of  the  select 
committee  are  appointed  by  **  the  general 
committee,"  and  the  selection  of  the  chair- 
man by  **  the  chairman's  pand,"  has  been 
communicated,  the  parties  to  the  petition, 
as  well  as  the  sitting  member  and  those 
admitted  to  defend  the  return,  are  called 
in,  and  the  names  of  the  members  of  th6 
select  committee  and  of  the  chairman  are 
read  over  to  them,  and  they  are  directed  to 
withdraw,  but  at  the  expiration  of  half  an 
hour  are  again  called  in,  and  may  then  ob- 
ject to  the  cliairman,  or  to  all  or  any  of  the 
four  members  chosen,  as  disqualified  to  sit 
and  act  on  the  select  committee.  The  ob- 
jections of  the  petitioners  to  the  constitu- 
tion  of  the  committee  is  first  heard,  and 
then  the  objections  of  the  sitting  members^ 

s  2 


388 


Eleetifm  ReeogmzanetB,  ^e.-^Uisiorical  Skeiekes  of  the  ProfessUm. 


or  of  electors  admitted  to  defend  the  re- 
turn. If  the  objection  is  allowed  by  four 
members,  at  least,  of  the  general  com- 
mittee, the  parties  withdraw,  and  another 
committee  is  selected  from  the  same  panel, 
which  may  include  any  member  not  before 
objected  to.  If  the  chairman  is  objected 
to  and  the  objection  allowed,  his  name  is 
sent  back  to  the  chairman's  panel,  who 
substitute  another  name  from  amongst 
their  own  body.  If  the  members  chosen 
to  serve  on  the  select  committee  are  not 
objected  to,  or  the  objections  taken  to  them 
are  disallowed,  they  constitute  the  select 
committee,  and  receive  notice  from  the 
derk  of  the  general  committee  that  they 
have  been  so  chosen.  But  any  member 
receiving  such  notice  may  attend  the 
general  committee  on  the  following  day, 
and  satisfy  them  that  there  are  circum- 
stances in  his  case  affecting  the  impartial 
character  of  the  committee  which  would 
render  him  ineligible  to  serve*  If  the  ob- 
jection thus  suggested  by  a  member  as  to 
himself  is  considered  valid,  the  general 
committee  proceed  fo  appoint  another 
committee,  precisely  in  the  same  manner 
as  if  the  objection  had  been  taken  by  one 
of  the  parties  to  the  petition.  If  the 
member's  objection  is  not  considered  by 
"the  general  committee"  of  sufficient 
weight  to  render  him  ineligible  to  serve,  the 
previous  appointment  stands. 

At  the  meeting  of  the  House  next  after 
the  appointment  of  the  select  committee, 
the  names  of  the  members  so  appointed 
are  reported  to  the  house,  and  the  petitions 
and  lists  of  voters  objected  to  are  annexed 
to  such  report.  The  members  so  reported 
are  then  sworn  by  the  clerk  at  the  table, 
*'  well  and  truly  to  try  the  matter  of  the 
petitions  referred  to  them,  and  a  true  judg- 
ment to  give  according  to  the  evidence.**^ 
If  any  member  who  has  notice  that  he 
has  been  appointed  to  serve  on  a  select 
committee  does  not  attend  in  his  place  to 
be  sworn,  he  is  ordered  to  be  taken  into 
the  custody  of  the  Serjeant-at-Arms,  and 
the  swearing  of  the  committee  is  adjourned 
to  the  next  meeting  of  the  house ;  and  if 
on  the  day  of  adjournment  all  the  members 
do  not  attend  at  the  table  to  be  sworn,  or  if 
sufBcient  cause  be  shown  for  the  absence  of 
any  member,  the  committee  is  discharged 
and  a  new  committee  appointed  by  "  the 
general  committee,*'  in  the  manner  already 
described. 


*»  7  &  8  Vict.  c.  103, 8. 66,  and  Wordsworth's 
Election  Law. 


The  practice  and  proceedings  of  the 
select  committee,  and  the  power  with 
which  tliis  body  is  intrusted,  are  of  suf- 
ficient interest  and  importance  to  entitle 
them  to  be  considered  in  a  separate  psper. 


HISTORICAL  SKETCHES  OF  THE 
PROFESSION. 


No.  1.    Attorneys  and  Solicitoss. 

It  is  manifest  that  coeval  almost  with 
the  earliest  establishment  of  courts  of 
justice,  there  necessarily  existed  a  body 
of  officers  engaged  in  the  practical  manage- 
ment of  the  business  of  the  court,  prepar- 
ing cases  for  its  adjudication,  stating  tl>€m 
before  the  court,  and  assisting  the  parties 
in  the  discussion  of  the  matters  in  issue. 
In  the  first  instance,  when  the  subjects  of 
litigation  were  few  and  simple,  the  judge 
heard  the  parties  personally,  and  investi- 
gated the  matters  in  question  without 
much  regard  either  to  forms  or  modes  cf 
proceeding.  There  were  no  written  plead- 
ings. The  complainant  stated  his  griev- 
ance, and  the  defendant  was  summoned  to 
attend ;  witnesses  were  heard,  and  the  case 
was  summarily  decided ;  restitution,  pay- 
ment, or  satisfaction  was  ordered;  im- 
prisonment followed  disobedience,  and  thus 
the  controversy  ended. 

This  primitive  mode  of  hearing  and  de- 
termining the  claims  of  suitors  was  natu- 
rally succeeded  by  more  formal  proceed- 
ings ; — still,  however,  conducted  orally.  It 
may  be  inferred  that  even  at  this  early 
stage  of  litigation  the  parties,  though  re* 
quired  to  appear  in  person,  were  not  witli- 
out  some  professional  advice.  The  roost 
ancient  officers,  of  whom  we  have  any 
authentic  account,  appear  to  be  those  who 
assisted  the  judge  in  the  capacity  of  clerks. 
They  were  acquainted  with  whatever 
might  be  dignified  with  the  title  of  *'  the 
practice  of  the  court,"  and  the  suitors, 
doubtless,  resorted  to  them  for  information 
and  assistance  in  bringing  their  grievances 
in  a  proper  shape  before  the  judge. 

When  written  proceedings  were  intro- 
duced, these  officers  prepared  the  process 
of  the  court  and  entered  the  proceedings 
on  record.  There  can  be  little  <juesiion 
that  they  not  only  performed  certam  func- 
tions as  officers  of  court,  but  also  acted  in 
the  capacity  known  till  recently  in  all  our 
courts  as  ''side  clerks."  Skilled  in  the 
proper  mode  of  conducting  the  proceed- 
ings, these  officers  were  employed  by  the 
suitors  to  prepare  their  writs  and  pleadings, 
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and  the  other  forms  by  whicli  it  became 
necessary  to  approach  the  court. 

It  seems  evident  that  as  these  clerks  of 
the  court  were  stationed  in  their  several 
offices,  and  transacted  the  technical  busi- 
ness from  term  to  term,  preparatory  to  the 
hearing  or  trial  of  a  suit  or  action,  the  time 
arrived  when  the  suitors  required  profes- 
sional aid  "  out  of  court."  Evidence  was 
to  be  collected  from  a  distance,  which  it 
was  not  within  the  province  of  the  clerk  in 
court  to  procure.  Hence  it  may  be  pre- 
sumed arose  an  order  of  practitioners  de- 
nominated in  the  old  books  of  practice  and 
procedure  *' attorneys  at  large."  For  a 
long  time,  although  the  suitors  might  thus 
be  professionally  aided  in  civil,  as  they 
were  in  criminal,  proceedings,  they  were 
obliged  to  appeair  in  person  before  the 
court.  At  length,  however,  the  legislature 
authorised  the  suitors  to  appear  by  their 
attorneys.  This  was  obviously  essential 
to  the  attainment  of  justice,  for  it  rarely 
happened  that  the  litigant  parties  were 
equally  competent  to  conduct  their  respec- 
tive cases, — either  in  preparing  for  the  day 
of  trial,  or  for  the  difficulties  which  accom- 
panied the  discussion  before  the  court. 

In  the  usual  progress  of  society  the 
general  practitioner  makes  his  appearance 
before  the  professed  advocate ;  or  rather, 
by  whatever  name  he  is  distinguished,  the 
same  person  performs  the  duties  both  of 
attorney  and  pleader.  As  in  the  early 
establishment  of  our  colonies,  so  probably 
in  the  parent  country,  the  limited  extent  of 
forensic  business  did  not  demand,  and  was 
not  supplied  with,  two  distinct  classes  of 
lawyers.  It  is  not  till  subjects  of  con- 
troversy increase,  till  rights  arc  defined, 
till  trade  and  commerce  is  enlarged,  till 
many  contracts  are  made  and  broken,  and 
property  passes  frequently  from  hand  to 
hand,  that  the  division  of  professional 
iabour  takes  place. 

It  is  well  ascertained  that  Queen's 
Counsel  are  comparatively  of  modern 
origin.  Lord  Bacon  having  been  the  first  of 
that  rank.  At  what  precise  time  the 
Serjeants-at-Law  were  constituted,  and 
when  they  first  regularly  attended  the 
courts,  seems  to  be  very  doubtful.  The 
degree  of  the  Coif,  no  doubt,  existed  whilst 
the  pleadings  were  ore  tenus,  and  prior  to 
any  records  of  the  court  or  any  "  reports 
of  cases  mljudged."  In  the  argumente  on 
the  late  celebrated  Seijeanti  Case,  Sir  Wil- 
liam  Follett  says,  that  the  oldest  book,  in 
which  reference  is  made  to  the  seneants, 
appears  to  be  the  Mirror  of  Justices.'   The 


date  of  this  book  is  uncertain.  Chapter  2, 
section  5,  treats  of  counters  or  pleaders. 
That  word  **  countors  *'  is  defined  in  the 
iOth  book  as  being  derived  from  the  mode 
in  which  Serjeants  practised,  because  the 
count  or  declaration  comprehended  the 
substance  of  the  original  writ  and  the  very 
foundation  of  the  suit.^  <<  There  are 
many,"  (says  the  Mirror  of  Justices,) 
'<  who  know  not  how  to  defend  their  causes 
in  judgment,  and  there  are  many  who  do ; 
and  therefore  pleaders  are  necessary,  so 
that  that  which  the  plaintiffs  or  actors  can- 
not, or  know  not  how  to  do  by  themselves, 
they  may  do  by  their  Serjeants,  attorneys, 
or  fiends.  Countors  are  Serjeants  skilful 
in  the  laws  of  the  realm,  who  serve  the 
common  people  to  declare  and  defend 
actions  in  judgment  for  those  who  have 
need  of  them  for  their  fees/* 

It  is  worthy  of  remark,  also,  that  the 
early  enactments  and  decisions  against 
malpractice  relate  as  well  to  Serjeants  as 
attorneys.  Thus  the  3  £dw.  1,  stat  1, 
Westm.  c.  29,  provides,  •*  that  if  any  eer- 
jeant  eountor,  or  any  other,  [which  has 
been  held  to  include  attorneys  and  clerks 
in-  court,*^]  do  any  manner  of  deceit  in  the 
King's  court,  or  consent  unto  it  in  deceit 
of  the  court,  or  beguile  the  court  or  the 
party,  and  thereof  be  attainted,  he  shall 
be  imprisoned  for  a  year  and  a  day,  and 
thenceforth  shall  not  be  heard  to  plead." 

In  whatever  order  of  precedence,  as  to 
time,  we  arrange  the  respective  branches 
of  the  profession,  there  is  no  doubt  that 
the  due  administration  of  justice  has  ever 
been  deemed  of  primary  importance  by  the 
people  of  this  Country,  who  are  remarkable 
for  their  warm  attachment  to  the  trial  by 
jury,  and  their  other  early  institutions, 
whereby  the  just  decision  of  legal  ques* 
tions  is  promoted  and  secured.  We  need 
not,  therefore,  be  surprised  to  find  that  the 
regulation  of  the  officers  and  practitioners 
of  our  courts  of  justice  should,  from  very 
early  times,  have  been  an  important  object 
in  the  contemplation  of  the  legislature. 

We  shall  devote  the  remainder  of  the 
present  paper  to  the  statement  and  con« 
sideration  of  the  various  statutes  and  rules 
of  court  relating  to  the  profession,  in  which 
it  may  be  observed  that  the  end  to  be  at- 
tained was  evidently  the  public  good,  by  se- 
curing the  due  qualification  and  competency 
of  attorneys  appointed  by  the  suitors  and  au- 
thorised to  practice  in  the  superior  courts. 

^  Manning's  Seijeants'  case,  30,  31. 
""  See  Preface  to  10  Co.  Rep. 
^  2  Inst.  224. 
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THB  STATUTES. 


]  235*  Appointmeni  of  aiiomeyg, — The 
statute  in  which  attorneys  are  first  men- 
tioned, was  passed  in  the  year  1235, namely, 
the  statute  of  Merton,  20  Hen.  3,  c.  10.  It 
seems  that  prior  to  this  time,  suitors  in  civil 
suits,  like  those  in  criminal,  were  obliged 
to  lattend  in  person.  By  that  act  it  was 
provided,  *'  that  every  freeman  which 
aweth  suit  to  the  county,  titliing,  hundred 
and  wapentake,  or  to  the  court  of  his  lord, 
might- freely  make  liis  attorney  to  do  those 
suita.  for  him  there,"  It  may  be  reason- 
ably inferred,  that  there  must  have  been  a 
class  of  persons  at  this  time  in  attendance 
upon  the  courts  in  the  character  of  attor- 
neys, ready  to  assist  the  suitors  in  the  pro- 
ceedings before  the  court,  but  unable  to  act 
without  the  presence  of  their  clients.  It 
was  evidently  therefore  a  great  boon  to  the 
suitors,  to  relieve  them  from  personal  at- 
tendance, and  to  authorize  them  to  appoint 
a  fit  and  proper  person  to  appear  for  them. 

There  were  several  other  statutes  passed, 
authorizing  suitors  to  appoint  attorneys, 
viz.,  the  statute  of  Westminster  in  1275,  3 
£dw.  l,c.42;  the  statute  of  Gloucester  in 
1278, 6  £dw.  1,  c.  8;  the  2nd  stat.  of  West- 
minster in  1285,  Id  £dw.  1,  c.  10;  the 
itat.  of  York  in  I3I8,  12  Edw.  2,c.  I ;  the 
stot.  of  Westminster  in  1383,  7  Rich.  2,  c. 
14,  and  in  1405,  that  of  7  Hen.  4,  c.  13. 
So  far  as  to  the  poT^er  of  appointing  attor- 
neys*  Next  came  the  enactments  relaftiag 
to  their  admission, 

1322.  Admitting  aiiomei/s. —In  1322, 
the  Stat,  of  Carlisle,  13  Edw.  2,  c.  I,  was 
passed,  directing  who  should  in  future  ad- 
mit attorneys.  It  appears  by  this  act,  that 
die  Cluincellor  of  England  and  Chfef  Jus- 
tices had  authority,  according  to  their  dis- 
cretion to  admit  attorneys,  and  the  act 
provided,  that  the  Barons  of  the  Exchequer 
or  the  justices  of  tlie  other  courts  should 
only  admit  attorneys  in  pleas  where  they 
were  assigned,  whilst  the  clerks  and  ser- 
vants of  the  barons  and  justices  were  pro- 
hibited from  admitting  attorneys. 

1403.  Examining  attorney, — Having 
thus  authorised  the  appointment  and  ad- 
mission of  attorneys,  the  next  important 
act  was  that  of  the  4  Henry  4,  c.  18,  made 
in  1403,  whereby  it  was  directed  <'  that  at- 
torneys slK)uld  be  eaxamned  as  to  their 
virtue  and  learning,  and  if  found  in  default, 
punished.'*  Thus,  ''for  sundry  damages 
and  mischiefs  which  had  ensued  before 
that  time  to  divers  persons  of  the  realm  by 
a  great  number  of  attorneys  ignorant,  and 


not  learned  in  the  law,  as  th^  were  w»t 
to  be  before  tliat  time,  it  was  ordered  sod 
established  that  all  the  attorneys  shook! 
be  examined  by  the  justices,  and  by  thdr 
discretions,  their  name  put  on  the  roll ;  Hid 
they  tluit  were  good  and  virtuous  nd  of 
good  fame  should  be  received  and  sironi 
well  and  truly  to  serve  in  their  olBce^  and 
especially  that  they  made  no  sail  in  a 
foreign  county  ;  and  the  other  attorneyi 
should  be  put  out  by  the  discretion  of  & 
justices ;  and  that  their  masters  for  whon 
they  were  attorneys  be  warned  to  take 
others  in  their  places,  so  that  in  the  mean- 
time no  damage  nor  prejudice  should  come 
to  their  masters.  And  if  any  of  the  si* 
torneys  died  or  ceased,  the  justices  for  the 
time  being  by  their  discretion  should  make 
another  in  hia  place,  which  was  a  virtuooi 
man.  and  learned,  and  sworn  in  the  same 
manner  as  aforesaid ;  and  if  any  such  at^ 
torney  should  be  thereafter  notoriooslj 
found  in  any  default  of  record  or  otherwise, 
he  should  forswear  tlie  court  and  nerei 
after  be  received  to  make  any  suit  in  anj 
court  of  the  King." 

Restrictions  on  aUomeys. — Next  came 
the  enactments  restrictii^  perticolar  ^* 
sons  from  acting  asattomeya,  viz, mi 403: 
the  4  Henry  4,  c.  19,  ordained  tkat  no 
bailiff,  steward,  nor  minister  of  lords  or 
franchises  whidi  had  return  of  writs,  sbsidd 
be  attorney  in  any  plea  within  bis  bailiwk^ 
and,  in  1413,  it  was  directed  that  under- 
sheriffs  and  sheriffs  officers  should  oot  be 
attorneys*  This  restriction  has  been  re- 
pealed by  the  6  &  7  Vict.  c.  73. 

In  1455,  33  Henry  6,  c.  7,  the  nmnber 
of  attorneys  in  Norfolk  was  limited  to  6, 
in  Suffolk  to  6,  and  Norwich  to  2,  and  they 
were  to  be  elected  and  admitted  bj  tbe 
two  chief  justices. 

From  this  period  an  interval  of  a  centm; 
and  a  half  elapsed  before  the  attorneys  be- 
came the  subject  of  further  legislative  re- 
gulation. Many  rules  and  orders  of  the 
superior  courts  were  however  made  which 
will  be  hereafter  adverted  to. 

1606.  Tees  and  charges,— The  next 
statute  in  order  of  date  was  that  of  the 
3rd  James  I,  c.  7  which  was  passed  in  1606» 
and  provided  for  the  delivery  of  a  bill  of  the 
fe^  and  charges  of  attorneys,  and  directed 
that  none  should  be  admitted  except  those 
brought  up  in  the  courts  or  otlierwtse  well 
practised  and  of  skilful  and  honest  dispo- 
sition, and  they  were  restrained  fromallo*^ 
ing  other  persons  to  practise  in  thdr 
names. 

1729.  After  the  act  of  James  1st,  aao- 
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ther  pause  of  more  than  a  century  occurred 
HI  professional  legislation,  extending  to  tlie 
year  1729,  when  the  general  act  of  2 
George  2,  c.  23^  was  passed,  com- 
prising numerous  regulations,  and  prcf 
vidiog  that  the  judges,  before  they  admitted 
persons  as  attorneys,  should  examine  and 
inquire,  by  such  ways  and  means  as  they 
thought  proper,  touching  their  fitness  and 
capacity. 

Taxation  of  bills  o/*  costs, — The  statute 
of  James,  and  particularly  that  of  George 
tlie  2nd,  provided  means  for  regulating  and 
controlling  the  fees  and  disbursements  of 
attorneys  and  solicitors,  subjecting  them 
to  a  summary  taxation  by  an  officer  of  the 
court,  and  restraining  the  recovery  of  their 
charges  until  so  investigated.  By  these 
and  subsequent  statutes  various  regula* 
tbnswere  made  to  secure  the  qualifica- 
tions (^attorneys  by  service  under  articles 
of  clerkship^  and  finally  by  the  6  and  7 
Vict  c.  73,  recognizing  expressly  the 
necessity  of  an  examination.  Whilst  by 
this  statute  some  acts  of  justice  were  done 
to  the  attorneys  by  increased  restrictions 
on  the  encroachments  of  unqualified  per- 
sons, very  extensive  powers  were  willingly 
conceded  by  the  profession  for  the  taxa- 
tion of  all  costs,  whether  relating  to  busi- 
ness in  court  or  not,  or  whether  payable 
by  the  dient  himself  or  a  third  party,  and 
whether  due  to  the  attorney  or  his  execu- 
tors, and  such  taxation  is  allowed  notwitlif 
standing  the  payment  of  the  bill,  if  the 
special  circumstances  require  it,  provided 
the  application  be  made  within  12  months. 

THE   RULES   OF  COURT. 

Such  is  the  general  scope  of  the  statutesp 
so  far  aa  they  can  bear  on  the  interests  of 
die  public  and  the  status  of  the  practi- 
tioners. We  DOW  proceed  to  advert  to  the 
rules  of  the  superior  courts  relating  to  the 
practice  of  attorneys,  their  personal  attend- 
ance, in  court  and  the  means  by  which 
their  due  qualifications  were  sought  to  be 
enforced.  The  earliest  rule  of  court  re- 
lating to  attorneys  is  that  of  the  Common 
Fleas  in  Trinity  term,  1457,  35  Hen.  6,  by 
which  it  was  ordered,  **  That  none  attor- 
ney ne  none  other  make  any  manner  of 
writ  or  process  in  any  officer's  name  of  the 
same  place,  saving  only  every  officer  in  his 
own  nanoe,"  &c. 

In  Michaelmas  term,  1564,  the  attor- 
neys of  the  Common  Pleas  were  ordered 
not  to  practise  in  any  other  court  except 
in  causes  touching  themselves.  This  it  is 
highly  probaUe  was  deemed  requiMte  to 


insure    the    personal  attendance  of   the 
attorney  in  bis  own  court. 

And  by  a  rule  of  Michaelmas  term,  1573, 
every  attorney  was  required  to  give  his  at* 
tendance  at  the  court  on  certain  days  in 
Term  time.  The  rule  for  enforcing  this 
personal  attendance  was  repeated  in  Trinity 
Term,  1582,  and  again  in  Easter  Term, 
1614. 

In  1616,  a  rule  was  made  to  limit  the 
attorneys  in  each  court  to  a  competent 
number,  and  to  remove  the  superfluous^ 
wherein  respect  was  to  be  had  that  the 
most  unfit  and  nnsktiful  persons  be  re* 
moved. 

By  a  rule  of  Hilary  Term,  1632,  the 
following  regulation  was  made  regarding 
the  service  of  a  clerkship  to  an  attorney 
before  admission.  **  None  hereafter  sliall 
be  admitted  to  be  an  attorney  of  this  court 
by  the  space  of  six  years  at  the  least,  or 
such  as  for  their  education  and  study  in 
the  law  shall  be  approved  of  by  the  justices 
of  this  court  to  be  of  good  sufficiency.*' 

In  1645,  it  was  ordered  by  a  rule  of 
court,  '*  That  none  should  be  admitted  an 
attorney  unless  be  had  practised  Gve  years 
as  a  common  solicitor  in  court,  or  had 
served  five  years  as  a  clerk  to  some  judges 
seijeant-at-law,  practising  counsel,  attor* 
ney,  clerk,  or  officer  of  one  of  the  courts  al 
Westminster,  and  should  on  examination 
be  found  of  good  ability  and  honesty  for 
such  employments,  and  that  the  court 
should  once  in  every  year,  in  Michaelmas 
Term,  nominate  12  or  more  able  and  credi* 
ble  practicerfr— to  continue  for  the  ensuing 
year  to  examine  such  persons  as  should 
desire  to  be  admitted  attorneys,  and  ap« 
point  convenient  times  and  places  for  the 
examination ;  and  the  persons  desirous  of 
being  admitted  were  first  to  attend  with 
their  proofs  of  service,  then  repair  to  the 
persons  appointed  to  examine,  and  beins 
approved,  to  be  presented  to  the  court  and 
sworn.'' 

Members  of  Inns  of  CemH  or  Chaneer^-^ 
Anciently  aU  attorneys  were  required  to 
be  members  of  one  of  the  Inns  of  Court  or 
Chancery,  and  to  be  in  commons  every 
term.  This  regulation  was  enforced  by 
rules  of  the  superior  courts  in  1682,  and 
agaui  in  Michaelmas  Term,  1654  ;  Trinity 
Term  1677,  and  Michaelmas  Term,  1684.r 
The  last  of  these  rules  was  made  in  Michael- 
mas Term,  1704,  in  the  reign  of  Queev 
Anne,  of  which  the  following  is  the  sob- 
stance : — 

*<  That  all  attorneys  and  clerks  of  the 
courts  not  already  admitted  into  one  of  the 
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Inns  of  Court  or  Chancery,  shall  procure 
themselves  to  be  admitted  into  one  of  the 
innsof  Court,  (if  those  honourable  solici- 
tors shall  please  to  admit  them^)  or  into 
one  of  the  Inns  of  Chancery,  and  take 
chambers  there,  (if  conveniently  they  may 
be  held). 

'*  That  for  the  future  no  person  what- 
soever shall  be  sworn  an  attorney,  or  ad- 
mitted, or  entered  a  clerk  of  any  of  the 
courts  or  offices,  unless  first  admitted  of 
one  of  the  Inns  aforesaid,  and  bring  and 
produce,  at  the  time  of  his  being  sworn  an 
attorney,  or  admitted  or  entered  a  clerk  as 
aforesaid,  a  certificate  under  the  hand  of 
the  treasurer  or  principal  of  the  Inn  where- 
of he  is  admitted,  testifying  such  his  ad- 
mission.'^ 

The  same  rule  then  recites,  *'That  by 
the  usage,  custom,  or  orders  of  the  Inns 
of  Chancery,  the  members  thereof  were 
obliged  to,  and  did,  come  into  commons, 
and  continue  therein  according  to  the 
orders  of  such  society,  to  their  great  ease 
in  transacting  their  causes  one  with  an- 
other, and  much  benefit  to  their  clients, 
but  of  late  most,  or  a  great  number,  of  the 
attorneys  and  clerks  had  neglected  to  come 
into  commons,  or  continue  therein,  accord- 
ing to  the  respective  orders  of  the  said  Inns 
of  Chancery,  to  the  great  decay  and  detri- 
ment of  those  societies.  It  was  therefore 
ordered  that  the  attorneys  and  clerks  which 
then  were  and  should  be  admitted  into  any 
of  the  Inns  of  Chancery  should  come  into 
and  continue  in  commons,  according  to  the 
'Orders  of  such  society.  And  in  case  any 
.attorney  or  clerk  should  offend  against  this 
rule  or  any  part  thereof,  such  attorney 
ahall  be  put  out  of  the  Roll  of  Attorneys, 
and  such  clerk  so  offending  should  be  dis- 
charged and  displaced  from  such  office." 

The  rule  also  directed,  <<  That  the  re- 
spective treasurers  and  principals  of  the 
Inns  of  Chancery,  and  the  antients,  rulers, 
and  governors  of  the  same,  should  from 
time  to  time  procure  a  list  of  the  names  of 
the  attorneys  and  clerks  who  were  not  ad- 
mitted of  any  of  the  Inns  of  Court  or 
Chancery,  and  yearly  deliver  such  list 
unto  The  Right  Honourable  the  Lord 
Chief  Justice,  to  the  intent  that  the 
offenders  might  be  compelled  to  give  obe- 
dience to  the  same."* 

It  will  thus  be  seen  that  the  attorneys 
were  required  by  a  long  series  of  rules  of 
the  courts  at  Westminster,  to  belong  either 


to  the  Inns  of  Court  or  the  Inns  of  Chan- 
cery. They  might  elect  either  the  one  or 
the  other  class ;  and  they  were  required 
to  go  into  commons  *'  for  the  greater  ease 
in  transacting  causes,  and  for  the  benefit  of 
their  clients." 
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The  Second  Address  of  ihe  Comnutiee 
of  Management  has  been  sent  to  every  st- 
tomey  and  solicitor  not  already  enrolled 
amongst  the  members  of  the  association. 
It  has  also  been  transmitted  to  the  members, 
in  order  that  they  may  promote  the  vanous 
objects  in  view.  Not  only  the  committee, 
but  many  of  the  influential  members  of  the 
general  body,  have  availed  themselves  of  the 
present  opportunity  of  calling  the  attentbn 
of  Members  of  Parliament  to  the  grievances 
of  which  the  profession  complains.  The  way 
is  thus  prepared  for  a  favourable  considen- 
tion  of  many  of  the  important  topics  com- 
prised in  the  Address  of  the  association.  Hie 
establishment  of  the  society  has  been  weD- 
timed,and  we  augurfavourablyof  its  progress. 

The  attorneys,  indeed,  are  generally  ab- 
sorbed in  the  business  of  their  clients  and 
rarely  attend  to  their  own  interests.  They 
endure  much  importunity  before  they  are 
aroused  to  action.  We  have  often  in  these 
pages  adverted  to  the  progress  of  profes- 
sional societies.  They  have  never  num- 
bsred  more  than  two  or  three  humdred 
even  in  London.  The  Incorporated  Society 
is  the  only  instance  until  now  of  a  numer- 
ous association. 

It  appears,  however,  that  neariy  300 
of  the  metropohtan  solicitors  have  joined 
the  association,  and  about  double  that  nnoi- 
ber  of  the  provincial.'  Considering  the 
usual  supineness  of  the  body,  this  is  a  Urge 
congregation  ;  doubtless  it  will  be  increased 
by  next  term,  and  before  the  meeting  of 
parUament  the  number  will  be  all  that  the 
promoters  of  the  association  can  reasonsbly 
expect. 


•  For  further  details,  see  Maugham's  Treatise 
on  the  Law  of  Attorneys,  1825, 1839  and  1843. 1 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

JUVBKILK  OFFBNDKBS. 
10  &  11  VlCT.  c.  82.* 

An  Act  for  for  the  more  speedy  Trial,  and 
Punishment  of  Juvenile  Offenders.  [32Qd 
July,  1847.] 

1..  Persons  not  exceeding  14  years  of  sfe 
committing  certain  offences  may  be  SMmmnrUy 
convicted  by  two  justices.    Justices  may  diswuts 


*  This  act  c:>me8  into  immediate  operation. 
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theaeeittediftkeff  deem  it  egffeHeHt  not  to  n^t 
any  pmusiment  —Whereas,  in  order  in  certain 
cases  to  ensure  the  more  speedy  trial  of  juvenile 
offenders,  and  to  avoid  the  evils  of  their  long 
imprisonment  previously  to  trial,  it  is  expedi- 
ent to  allow  of  such  offenders  heing  proceeded 
against  in  a  more  sumnuuy  manner  than  is  now 
by  lav  provided,  and  to  give  farther  power  to 
.B&l'them :  Be  it  enacted  by  the  Queen's  most 
mellent  Majestv,  bv  and  with  the  advice  and 
consent  of  the  Loras  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same. 
That  every'person  who  shall,  subsequentljr  to 
the  passing  of  this  act,  be  charged  with  havinf 
committed  or,  .havings attempted  M  commit,  or 
with  navin^been  an  aider,  abettor,  counsellor, 
or ]Mt)carer  injhfi,  ^niwmiBayf^^  of ^ any  offeree 
which  now  is  or  hereafter  shall  or  may  be  by 
law  deemed  or  declared  to  be  simple  larceny,  or 
punishable  as  simple  farffny^  and  wTi nap  age  at 
the  penodof  the  commission  or  attempted  com- 
mission of  such  offence  shall  not,  in  the  opinion 
of  the  justices  before  whom  he  or  she  shall  be 
brought  or  appear  as  herein-after  mentioned, 
exceed  the  age  of  14  years>  shall,  upon  convic- 
tion thereof,  upon'his  own  confession  or  upon 
proof,  before  any  two  or  more  justices  of  the 
peace  for  any  county,  riding,  division,  borough, 
liberty,  or  place  in  petty  sessions  assembled,  at 
the  usual  place,  aod  m  open  court,  be  com- 
mitted to  the  common  gaol  or  house  of  correc- 
tion within  the  jurisdiction  of  such  justices, 
there  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  three  calea- 
dar  months,  or,  in  the  discretion  of  such  jus- 
tices, shall  forfeit  and  pay  such  sum,  not  ex- 
ceeding 3/.,  as  the  said  justices  shall  adjudge, 
or,  if  a  m^.  shall  be  once  privately  wmp^, 
either  instead  of  or  in  addition  to  such  im- 
prisonment, or  imprisonment  \nth  hard  labour; 
and  the  said  justices  shall  from  time  to  time 
appoint  some  fit  and  proper  person,  being  a 
constable,  to  inflict  the  said  punishment  of 
whipping  when  so  ordered  to  be  inflicted  out 
of  prison :  Provided  always,  that  if  such  jus- 
tices upon  the  hearing  of  any  such  case  shall 
deem  tne  offence  not  to  be  proved,  or  that  it  is 
not  expedient  to  inflict  any  punishment,  they 
shall  dismiss  the  party  charged,  on  finding 
surety  or  sureties  for  his  future  good  behaviour, 
or  without  such  sureties,  and  then  make  out 
and  deliver  to  the  party  charged  a  certificate 
under  the  hands  of  sucn  justices  stating  the 
feet  of  such  dismissal,  and  such  certificate  shall 
and  may  be  in  the  form  or  to  the  effect  set 
forth  in  the  schedule  hereunto  annexed  in  that 
behalf:   Provided  idso,  that  if  such  justices 
shall  be  of  opinion,  before  the  person  charged 
shall  have  made  his  or  her  defence,  that  the 
charge  is  from  any  circumstance  a  fit  subject 
for  prosecution  by  mdictment,  or  if  the  person 
charged  shall,  upon  being  called  upon  to  answer 
the  charge,  object  to  the  case  being  summarily 
disposed  of  under  the  provisions  of  this  act, 
such  jpfltices  shall,  instead  of  summarily  ad- 
judicatiiig  thereupon,  deal  with  the  case  m  all 
respects  as  if  this  act  had  not  been  passed. 


2.  Power  to  justices  to  hear  and  determine. 
One  magistrate  mag,  m  eer^osn  eases,  perform 
acts  usually  done  hy  two,  — That  any  two  or 
more  iustices  of  the  peace  for  any  county,  rid- 
ing, division,  borough,  liberty,  or  place  in  petty 
sessions  assembled,  and  in  open  court,  before 
whom  any  such  person  as  aforesaid  charged 
with  any  offence  made  punishable  under  this 
act  shall  be  brought  or  appear,  are  hereby 
authorised  to  hear  and  determine  the  case  under 
the  provisions  of  this  act:  Provided  always, 
that  any  ma^trate  of  the  police  courts  of  the 
metropolis  sitting  at  any  such  police  court,  and 
any  stipendiary  magistrate  sitting  in  open  court, 
having  by  law  the  power  to  do  acts  usually  re- 
ouired  to  be  done  by  two  or  more  justices  oi 
tne  peace,  shall  and  may  within  their  respective 
jurisdictions  hear  and  determine  every  charge 
under  this  act,  and  exercise  all  the  powers 
herein  contained,  in  like  manner  and  as  fully 
and  effectually  as  two  or  more  justices  of  the 
peace  in  petty  sessions  assembled  as  aforesaid 
can  or  may  do  by  virtue  of  the  provisions  in 
this  act  contained. 

3.  Proceedings  under  this  act  a  bqr  to  further 
nroceedings. — That  every  person  who  shall 
nave  obtained  such  certincate  of  dismissal  as 
aforesaid,  and  every  person  who  shall  have 
been  convicted  under  the  authority  of  this  act, 
shall  be  released  from  all  further  or  other  pro- 
ceedings for  the  same  cause. 

4.  Mode  of  compelling  the  appearance  of 
persons  punishable  on  summary  conviction, — 
And  for  the  more  effectual  prosecution  of  of- 
fences punishable  upon  summary  conviction  by 
virtue  of  this  act,  be  it  enacted.  That  where  any 
person  whose  age  is  alleged  not  to  exceed  14 
years  shall  be  charged  with  any  such  offence 
on  the  oath  of  a  credible  witness  before  any 
justice  of  the  peace,  such  justice  may  issue  his 
summons  or  warrant  to  summon  or  to  appre* 
hend  the  person  so  charged  to  appear  before 
any  two  justices  of  the  peace  in  petty  sessions 
assembled  as  aforesaid  at  a  tims  and  place  to 
be  named  in  such  summons  or  warrant. 

5.  Poioer  to  one  Justice  to  remand  and  take 
bail, — lliat  any  justice  or  justices  of  the  peace, 
if  he  or  they  snail  think  fit,  may  remand  for 
further  examination  or  for  trial,  or  suffer  to  go 
at  large  upon  his  or  her  finding  sufficient  Surety 
or  sureties,  any  such  person  as .  aforesaid 
charged  before  him  or  them  with  any  such 
offence  as  aforesaid;  and  every  such  surety 
shall  be  bound  by  recognizance  to  be  con* 
ditioned  for  the  appearance  of  such  person  be- 
fore the  same  or  some  other  justice  or  justices 
of  the  peace  for  further  examuiation,  or  for 
trial  before  two  or  more  justices  of  the  peace  in 
petty  sessions  assembled  as  aforesaid,  or  for 
trial  at  some  superior  court,  as  the  case  may 
be ;  and  every  such  recognizance  may  be  en* 
larged  from  time  to  time  by  any  such  justice  or 
justices  to  such  further  time  as  he  or  they  shall 
appoint;  and  every  such  recognizance  which 
shall  not  be  enlarged  shall  be  discharged  with- 
out fee  or  reward,  when  the  party  shall  have 
appeared  according  to  the  condition  thereof. 

6.  Application  ^  Jfne*.— That  every  fine  im- 

8  5 


N$m  BkiMn^wtm^  JUmaslkmm  <*e  Law. 


poBi^  by  any  jualMe  imderlike  avtfntilf  of  fhie 
act  shall  h%  paid  ta  tiie  cleik  to  tke  ooavictkig 
JQstioea,  and  alnll  be  by  bnn  paid  of«r  to  the 
use  of  the  genarai  comty  nto,  or  nte  in  the 
nalora  of  a  general  eounbr  me,  for  the  conntf  , 
liding,  dimioB,  boroogli,  Uheity,  fnnehiae, 
«it]r,town,  or  place  in  which  the  offence  inio-' 
apect  of  whkh  anch  finedudl  be  iiiioaad  BMjr 
naTe  been  comnikted. 

7.  A9  to  the  JMiaaioatay  amd  aUmdtmoe  of 
«iliie«ttf«,--That  it  shall  be  law6il  for  any  jua- 
tioe  of  the  peace  by  smnssona  to  require  tiieot^ 
taadanee  of  any  peraon  as  a  witness  ixpaa  the 
'bearkiff  of  any  case  before  two  jnatioes,  nnder 
-tile  aa3iority  of  this  act,  at  a  timeond  pkoe  to 
be  named  in  such  smnnons ;  and  anch  jnatice 
may  require  and  bind  by  recognisance  all  per- 
sons whom  he  mayoonaider  necessary  to  be 
'examined  touching  the  matter  of  aoch  charge 


uo^ocarwi  w  ahocaoKt  #t^pena* 
edqnaiisrfeaatonsof^yeaces  mad  tifaoaaid 
cMofthepaMeahaU  tnnaout  to  one  of  Imt 
Mijesty's  minatpal  aagrstiian  of  i 
wtomof  the  namasy  rfwstMj  andj 
flMBtioaedin  tibe 
pameolass  oa  asay  fiton  tiaoo  to  laaae  be  lo- 
quirsd. 

18.  NofiMftiimvt  mpm  tmtidkmM  wader  orf, 
itdpntiding  /atlMetaMy  order  rssfilwtiwi  qf 
property. — ^That  au>  oonnetion  nndsr  ^m  au- 
thority of  this  net  alMdl  be  attended  with  any 
forfDitnxe,  but  ohineitr  any  peraon  alnU  Ik 
deemed  guilty  under  the  proneiows  of  tlua  act 
it  shall  1^  lawful  for  the  presidinp^  jualkrff  to 
order  restitution  of  the  property  u  napact  of 
iHiich  auch  offence  ahall  have  been  coBsmittBd 
to  the  owner  thereof  or  his  repreaanftathraa*  and 
if  such  property  shall  not  then  be  f orthoanam, 
the  same  justices,  whether  th^  atwmd  pnniih- 


to  attend  at  the  tune  and  place  to  be  iqipointed 

by  him,  and  then  and  there  to  give  evidence  I  ment  or  dismiss  tiw  oomplamt,  nay 

upon  the  hearing  of  such  charge;  and  in  caae '  into  and  ascertain  the  value  thoroof  in 

any  person  so  summoned  or  required  or  bound  I  and  if  they  think  proper  order  payneai  of  aodi 


as  atoresaid  shall  neglect  or.rerase  to  attend  in 
pursuance  of  such  sumnuMs  or  recognizance, 
then  UDon  proof  being  first  given  of  such  per- 
aon's  naving  been  duly  summoned  as  herein- 
after mentioned,  or  bound  by  recoguisance  as 
aforesaid,  it  shall  be  lawfiil  for  the  justices  be- 
fore whom  any  such  person  ought  to  have  at- 
tended to  issue  their  warrant  to  compel  his  ap- 
pearance as  a  witness. 

8.  Service  of  eummone,  —  That  every  sum- 
mons issued  under  the  authority  of  this  act  may 
be  served  by  delivering  a  co(>y  of  the  aummons 
to  the  party,  or  by  delivering  a  copy  of  the 
summons  to  some  inmate  at  such  party's  usual 
place  of  abode,  and  everv  person  so  required, 
by  any  writing  under  the  hand  or  hands  of  any 
justice  or  justices,  to  attend  and  give  evidence 
as  aforesaid,  shall  be  deemed  to  have  been  duly 
summoned. 

9.  Fbrm  o/coamcftoa.^That  the  justices  be- 
fore whom  any  person  shall  be  summarily  con- 
victed of  any  such  offence  as  herein-before 
mentioned  may  cause  the  conviction  to  be  drawn 
up  in  the  form  of  words  set  forth  in  the  Sche- 
dule to  this  act  annexed,  or  in  anv  ot&er  form 
of  words  to  the  same  effect,  whicn  conviction 
ahall  be  good  and  effectual  to  all  intents  and 
purposes. 

10.  No  certiorari,  4-0. — ^That  no  such  con- 
viction shall  be  quashed  for  want  of  form,  or  be 
removed  by  certiorari  or  otherwise  into  any  of 
her  Majesty's  superior  courts  of  record ;  and 
no  warrant  of  commitment  shall  be  held  void 
by  reason  of  any  defect  therein,  provided  it  be 
therein  alleged  that  the  partv  has  been  con- 
victed,  and  there  be  a  good  ana  valid  conviction 
to  sustain  the  same. 

11.  Conoictione  to  be  returned  to  the  quarter 
9e$iion$,^Th9X  the  justices  of  the  peace  before 
whom  any  person  shall  be  convicted  under  the 
provisions  of  this  act  shall  forthwith  theraafter 
transmit  the  conviction  and  recognisances  to 
ihte  clerk  of  the  peace  for  the  county,  borough, 
liberty,  or  place  wherein  the  offence  shall  have 
been  committed,  there  to  be  kept  by  the  proper 


sum  of  money  to  the  tme  owner,  by  thepcnoa 
or  persons  convicted,  either  at  one  tune  or  by 
instalments  at  such  periods  aa  the  oomt  may 
deem  reasonable,  and  the  party  or  parties  so 
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ordered  to  pay  shall  be  liaUe  ( 
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same  as  a  debt  in  any  court  in  which  debts  nnnr 
be  by  law  recovered,  with  coata  of  auit^  aeooitf' 
ing  to  the  practice  of  audi  ooort. 

13.  Reawery  of  pesoMee.— That  wimsfw 
anjr  justices  of  the  peace  ahall  adjndlfB  aay 
oflmider  to  forfeit  ana  pay  a  pecnniafr  peaafty 
under  the  authority  of  tois  act,  and  aon  penalty 
shall  not  be  for^with  paid»  it  AaSk  be  kofiu 
for  such  justices,  if  tbsy  shall  deem  it  ex- 
pedient, to  appoint  some  lutara  day  for  the 
pmnent  of  such  penalty,  and  to  order  the 
oronder  to  be  detained  in  aafe  euatody  nnlii  the 
day  so  to  be  appointed,  nnlesa  auck  oia 
shall  give  security  to  the  aatiafoction  of  1 
justices  for  his  or  her  appearanoe  on 
day ;  and  such  justices  are 
to  take  auch  aecuritjr  by  way  of ' 
or  otherwise,  at  thor  diacretaon ;  .aisd  if  at 
the  time  so  appmnted  audi  penalty  dnl  not 
bo  paid,  it  shall  be  lawfol  for  tba  earns  or 
any  other  justioea  of  the  peace  by  oanBiit 
under  their  hands  and  aeals,  to  coounit  the 
ofiender  to  the  common  gaol  or  houaa  of  i 
rection  within  their  jurndictkniy  then  to 
main  for  any  time  not  exceei&ig  throe  cnkudar 
months,  reckoned  from  the  day  of  andii  i 
cation,  such  impiisonnieiit  to  i 
of  the  said  penalty. 

14.  Expenees  ofproeoeutioms,  kem  to  kepeii, 
— That  the  justices  in  petty  aeaaiona  asaemUed 
as  aforesaid,  before  iraom  anyperaoii  ahall  be 
prosecuted  or  tried  for  any  <mnoe  *^«gff*^—"* 
under  this  act,  are  hereby  anthoriaed  and  sn- 
powered,  at  their  discretion,  at  dm  reqoart  of 
the  prosecutor  or  of  any  other  person  ran  afaail 
appear  on  recognisance  or  suounona  to  preso- 
cute  or  give  evidence  againat  any  psraan  ao- 
cuaed  of  any  such  ofienee,  to  order  payasent  to 
the  prosecutor  and  witnesaaa  for  the  pwaa 
cution  of  such  sums  of  monsy  aa  to  ^m  jnatiaBa 
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sfadlwcm  reasonabie  md  sufficient  to  mm 
bom  Budi  praaeentor  and  witaeaaes  Hsr  tbd 
ezpenaea  they  shall  have  aereraliy  incttrred  in 
atteDding  before  the  ejcaminin^  magistrate,  and 
in  otherwise  canying  on  such  prosecution,  and 
also  to  compensate  them  for  their  trouble  and 
loss  of  time  therein,  and  to  order  payment  to 
the  constables  and  other  peace  officers  for  the 
apprehension  and  detention  of  any  person  or 
persons  so  charged ;  and  although  no  convic- 
tion diall  actually  take  place,  it  sboll  be  lawful 
for  the  said  justices  to  order  all  or  any  of  the 
payments  aforesdd  when  they  shall  be  of 
opinion  that  the  parties  or  any  of  them  have 
acted  hand  fide  j  and  the  amount  of  expenses 
of  attending  before  the  examining  magistrate, 
and  the  compensation  for  trouble  and  loss  of 
time  therein,  uid  the  a]lowances  to  the  con- 
stables and  other  peace  officers  for  the  appre- 
hension and  detention  of  the  offender,  and  the 
allowances  to  be  paid  to  the  prosecutor,  wit- 
nesses, and  constables  for  attending  at  the  said 
petty  sessions,  shall  be  ascertained  by  and  cer- 
tified under  the  hands  of  the  justices  in  such 
peity  session  assembled  as  aforesaid :  Provided 
always,  that  the  amount  of  the  costs,  charges, 
and  expenses  attending  any  such  prosecution, 
to  be  dlowed  and  paid  as  aforesaid,  shall  not 
in  any  one  case  exceed  the  sum  of  405. :  Pro- 
vided also,  that  no  expenses  shall  be  allowed  to 
prosecutors,  witnesses,  and  constables  exceed- 
ing the  sums  allowed,  according  to  a  scsde  of 
fees  and  allowances  authorised  and  settled  by 
the  justices  of  the  peace  at  quarter  sessions  as- 
sembled,  acoordinff  to  the  statute  in  such  case 
niade  and  provided  with  respect  to  preliminary 
inquiries  before  justices  of  the  peace  in  cases  of 
felony. 

15.  Orders  for  oayment  how  to  be  made, — 
That  every  such  order  of  payment  to  any  pro- 
secutor or  other  person,  after  the  amount 
thereof  shall  have  been  certified  by  the  justices 
as  aforesaid,  shall  be  forthwith  made  out  and 
delivered  by  the  clerk  of  the  said  petty  session 
unto  such  prosecutor  or  other  person,  upon 
such  clerk  being  paid  for  the  same  the  sum  of 
nxpence  for  every  such  person,  and  no  more, 
and,  except  in  cases  hereinafter  provided  for, 
shall  be  made  upon  the  treasurer  of  the  county, 
riding,  or  division  in  which  the  offence  shall 
have  been  committed,  or  shall  be  supposed  to 
have  been  committed,  who  is  hereby  audiorised 
and  required,  upon  sight  of  every  such  order, 
forthwith  to  pay  to  the  person  named  therein, 
or  to  any  other  person  duly  authorised  to  re- 
ceive the  same  on  his  or  her  behalf,  the  money 
in  such  order  mentioned,  and  shall  be  allowed 
the  same  in  his  accounts :  Provided  always, 
that  no  such  order  shall  be  yaHd,  nor  shall  such 
treasurer  pay  any  money  tiiereon,  unless  it 
shall  have  been  framed  and  presented  in  such 
form  and  under  such  regulationflas  the  justices 
of  the  peace  in  quarter  sessions  assembled  shall 
from  time  to  time  direct. 

16.  Payment  of  €9tt9  tmd  eyeases  with  re* 
spect  to  ilorov^hs,  d^e. — ^And  whereas  ofifences 
cognizable  under  tms  act  may  be  committed  in 
liberties,  franchises,  cities,  towns,  and  places 


iHiiefa  do  «ot  eontribttte  to  the  payment  of  my 
eovDty  rate,  some  of  which  raise  a  nte  m  lire 
nature  of  a  county  rate,  and  others  have  neither 
any  audi  ate  nor  any  fund  applicable  to 
simikr  pnrpoaea,  and  it  is  ftstt  that  audi 
liberties,  franchises,  cities,  towns,  and  places 
should  be  charged  inih  all  costs,  expenses,  and 
compensations  ordered  by  virtue  of  this  act  in 
respect  of  such  offences  as  aforesaid  committed 
or  supposed  to  have  been  committed  therein 
respectively ;  be  it  therefore  enacted,  That  all 
sums  directed  to  be  paid  by  virtoe  of  this  act 
in  respect  of  £uch  ofefioes  as  aforesaid  cosi- 
nitted  or  supposed  to  have  been  committed  in 
such  liberties,  franchises,  cities,  towns,  and 
places  shall  be  paid  out  of  the  rate  in  the  na- 
ture of  a  coualy  rate,  or  out  of  any  fund  applic- 
s»bie  to  sinular  purposes,  where  there  is  such  a 
rate  or  fund,  by  the  treasurer  or  other  officer 
having  the  collection  or  disbursement  of  such 
rate  or  fund,  and  wheve  there  is  no  such  rate 
or  fund  in  such  liberties,  franchises,  cities, 
towns,  or  places,  shall  be  paid  out  of  the  rate 
or  fund  for  the  relief  of  the  poor  of  the  parish 
or  township,  district  or  precmct  therein,  where 
the  offence  was  committed  or  supposed  to  have 
been  coznmitted,  by  the  overseers  or  other 
officers  having  the  collection  or  disbursement 
of  such  last  mentioned  rate  or  fund ;  and  the 
order  of  court  shall  in  every  such  case  be  di- 
rected to  such  treasurer,  overseers,  or  other 
officers  respectively,  instead  of  the  treasurer  of 
the  county,  riding,  or  division,  as  the  case  may 
require. 

17.  Proceedings  against  persons  acting  mnder 
this  act. —And  for  the  protection  of  persons 
acting  in  the  execution  of  this  act,  be  it  enacted. 
That  all  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  anything  done 
in  pursuance  of  this  act  shall  be  laid  and  tried 
in  the  county  where  the  fact  was  committed, 
and  shall  be  commenced  within  three  calendar 
months  after  the  fact  committed,  and  not  other- 
wise ;  and  notice  in  writing  of  such  action  or 
prosecution,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  calendar  month  at 
least  before  the  commencement  of  the  action 
or  prosecution ;  and  in  any  such  action  or  pro- 
secution the  defendant  may  plead  the  genezal 
issue,  and  give  this  act  and  tne  special  matter 
in  evidence,  at  any  trial  to  be  baa  thereupon  ; 
and  no  plaintiff  shall  recover  in  any  such  action 
if  tender  of  sufficient  amends  shall  have  been 
made  before  such  action  brought,  or  if  a  suf- 
ficient sum  of  money  shall  have  been  pud  into 
court  after  such  action  brought  b^  or  on  behalf 
of  the  defendant ;  and  if  a  verdict  shall  pass 
for  the  defendant,  or  the  plaintiff  shall  become 
nonsuit,  or  discontinue  any  such  action  or  pro- 
secution after  issue  joined,  or  if,  upon  demumr 
or  otherwise,  judgment  shedl  be  given  against 
the  plaintiff,  the  defendant  shall  recover  his 
fuU  costs  as  beta'^een  attorney  and  client,  and 
have  the  like  remedy  for  the  same  as  any  de- 
fendant hath  bylaw  in  other  cases ;  and  though 
a  verdict  shall  be  given  for  the  plaintiff  in  such 
action,  the  plaintiff  shall  not  have  costs  against 
the  defendant,  unless  the  judge  before  idiom 
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the  trial  shall  be  shall  certify  his  approbation 
of  the  action  and  of  the  yerdict  obtuned  there- 
upon. 

18.  Extent  o/nc^— That  nothing  in  this  act 
tontained  shall  extend  to  Scotland  or  Ireland. 


SCHEDULE  OP  FORMS  TO  WHICH  THIS  ACT 
REFERS. 

Form  qf  Certificate  qf  Dismissal. 

\  We  of  her  Majesty^s  justices 

to  wit.  I  of  the  peace  for  Uie  county  of 
lor  I,  a  magistrate  of  ti^e  police  court  of 
as  the  case  may  be,']  do  hereby  certify,  That  on 
the  day  of  in  the  year  of  our 

Lord  at  in  the  said  county  of 

M.  N.  was  brought  before  us  the  said 
justices  [or  me  the  said  magistrate]  charged 
with  the  loUoiviDg  offence,  (that  is  to  say,)  [here 
state  briery  the  particulars  of  the  charge,']  and 
that  we  the  said  justices  [or  I  the  saidf  magis- 
trate] thereupon  dismissed  the  said  charge. 
Given  under  our  hands  [or  my  hand]  this 
day  of 

Form  qf  Conviction, 

\  Be  it  remembered^  That  on  the 
to  wit  i  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 
at  in  the  county  of  [or 

riding,  division,  liberty,  citv,  &c.,  as  the  case 
may  be,]  A.O.is  convicted  before  us,  J.  P.  and 
Q.  R,  two  of  her  Majesty's  justices  of  the  peace 
for  the  said  county  [or  riding,  &c.,]  [or  me, 
S.  T.,  a  magistrate  of  the  police  court  of 
as  the  ease  may  be,]  for  that  he  the  said  A,  0. 
did  [specify  the  offence,  and  the  time  and  place 
when  and  where  the  same  was  committed,  as  the 
ease  may  be,  but  without  setting  forth  the  evi- 
denc€,'j  and  we  the  said  J.  P.  and  Q.  R.  [or  I 
the  said  S,  T.]  adjudge  the  said  A.  O.  for  his 
said  offence  to  be  imprisoned  in  the 
[or  to  be  imprisoned  in  the  and  there 

kept  to  hard  labour  for  the  space  of  ,] 

[or  ^^S'^r  1]  adjudge  the  said  A.  O.  for  his 
said  offence  to  forfeit  and  pay  ,]  [here 

state  the  penally  actually  imposed,]  and  in  de- 
fault of  immediate  payment  of  the  said  sum,  to 
be  imprisoned  in  the  [or  to  be  im- 

prisoned in  the  and  there  kept  to 

hard  labour]  for  the  space  of  unless 

the  said  sum  shall  be  sooner  paid.  Given 
under  our  hands  and  seals  [or  my  hand  and 
seal]  the  day  and  year  first  above  mentioned. 


NOTICES  OF  NEW  BOOKS. 


A  TreaiUeaHiheLawofLea»es,9oiili Forms 
and  Precedents.  By  Thomas  Platt, 
Esq.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Practical  Treatise  on  the 
Law  of  Covenants.''  In  2  vols.  Lon- 
don  :  A.  Maxwell  &  Son,  1847.  Pp. 
1695. 

There  are  two  remarkable  points  which 


may  be  noticed  in  regard  to  the  sabject  of 
these  volomes.  1st.  There  is  no  form  of 
deed  throughout  the  wide  range  of  Convey- 
ancing practice  so  frequently  used  by  the 
practitioner  as  a  Lease.  2nd.  There  is  no 
other  deed  so  frequently  drawn  by  the  so- 
licitor on  his  sole  responsibility,  nor  any 
which  is  so  rarely  submitted  to  the  revision 
of  counsel. 

It  is  certain,  liowever>  that  the  law  re- 
lating to  leases  is  not  only  of  tlie  greatest 
practical  importance,  but  that  it  involves 
many  very  nice  and  difficult  questions. 
Seeing  the  utility  of  a  treatise  on  a  subject 
so  universal,  it  is  not  a  little  singular  that 
the  field  should  have  remained  to  the  pre- 
sent time  almost  unoccupied.  The  im- 
portance of  the  subject  has  evidently  been 
underrated.  Inasmuch  as  comparatively 
few  questions  and  few  drafts  of  leases  are 
submitted  to  counsel,  it  has  been  inferred, 
probably,  that  the  matter  was  compara- 
tively insignificant.  There  is,  indeed,  an 
old  book  by  Bacon  on  Leases  and  Terms 
for  Years,  with  Precedents,  published  in 
1798 ;  one  by  Bailey  in  1807  ;  and  an  In- 
quiry into  the  Nature  of  Leases,  by  Clark, 
in  1818.  The  law  is  also  concisely  treated 
of  in  various  digests  and  abridgments. 
But  it  remained  for  Mr.  Platt  to  present 
the  profession  with  a  full  and  complete 
treatise  of  the  whole  law  and  practice  re- 
lating to  leases,  accompanied  by  an  ample 
collection  of  precedents,  and  we  are  glad 
that  the  work  has  fallen  into  such  compe- 
tent hands,  equally  in  regard  to  practical 
experience  and  professional  learning* 

In  the  1st  Part,  the  author  gives  the 
definition,  and  sets  forth  the  nature  of  a 
lease* 

The  2nd  Part  treats  of  tho  subjects  of 
demise ;  and  the  3rd  of  the  contracting 
parties;  and  of  their  contract  or  agreement 
under  the  following  heads : — 

1 .  Who  may  be  lessors. 

2.  Who  may  be  lessees. 

3.  Of  leases  between  particular  individual. 

4.  Of  the  contract  or  agreement. 

The  4th  Part  relates  to  the  term  of  tlie 
lease. 

1.  As  to  leases  at  will. 

2.  As  to  leases  for  any  aliquot  pert  of  a  year; 
for  a  year ;  or  from  year  to  year. 

3.  As  to  leases  for  an  absolute  term  of  yean. 

4.  As  to  leases  for  a  term  of  years  determia- 
able  with  a  life  or  lives,  or  on  any  other  event 

5.  As  to  leases  for  a  term,  witn  the  grant  of 
an  accesssional  term  on  an  event. 

6.  As  to  leases  for  life  or  hres. 

7.  As  to  renewable  leases. 
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Part  the  5tli  comprises  the  instrument 
of  deroise,  its  essential  and  formal  parts. 

1.  Of  leases  by  writing,  parol,  and  deed. 

2.  Of  the  date. 

3.  Of  the  parties. 

4.  Oftherecitak. 

5.  Of  the  testatum. 

6.  Of  the  parcels,  and  clauses  of  reversion 
and  estate. 

7.  Of  the  exceptions  and  reservations. 

8.  Of  the  habendum. 

9.  Of  the  reddendum. 

10.  Of  the  covenants. 

11.  Of  the  proviso  for  re-entry  on  non-pay* 
ment  of  rent  or  non-performance  of  covenant. 

12.  Of  the  counterpart  and  duplicate  of  the 
lease. 

TIie6thl*art  treats  of  the  duration  of 
the  liubiiity  of  the  covenanting  parties ; 
and  of  the  effect  of  the  transmission  by  act 
of  lair,  or  alienation  by  act  of  the  party,  of 
the  reversion  or  the  lease. 

1.  Of  the  relative  rights  and  liabilities  of 
lessor  and  lessee. 

2.  Of  the  effect  produced  on  the  tenancy  by 
the  death  of  the  lessor. 

3.  Of  the  effect  produced  on  the  tenancy  by 
the  death  of  the  lessee. 

4.  Of  the  effect  produced  on  the  tenancy  by 
the  lessor's  assignment  during  life  of  his  rever- 
BJon :  considered  with  reference  as  well  to  thie 
rights  as  the  liabilities  of  the  assignee. 

5.  Of  the  effect  produced  on  the  tenancy  by 
the  lessee's  assignment  during  life  of  his  term  : 
considered  with  reference  as  well  to  the  rights 
as  the  liabilities  of  the  assignee :  and  of  the 
principles  on  which  covenants  run  with  the 

6.  Of  the  effect  produced  on  the  tenancy  by 
the  bankruptcy  of  the  lessee. 

7.  Of  the  effect  produced  on  the  tenancy  by 
the  acts  passed  for  the  relief  of  insolvent 
debtors. 

8.  Of  the  effect  produced  on  the  tenancy  by 
the  lessee's  assignmg  his  property  to  trustees 
for  the  benefit  of  his  creditors. 

Part  tlie  7  th  concerns  the  determination 
of  the  lease  and  its  consequences. 

1*  On  the  determination  of  the  lease  before 
its  regular  expiration  by  effluxion  of  time. 

2.  Of  the  determination  of  the  lease  by  ef- 
flnxion  of  time,  and  of  the  effect  of  holding 
over. 

The  8th  Part  relates  to  the  preparation, 
custody,  production,  stamping  and  re- 
gistration of  leases  and  of  indorsements. 

1.  Of  the  preparation  of  the  lease  and 
coaoterpart. 

2.  Or  the  custody  and  production  of  the  lease 
and  counterpart. 

3.  Of  the  stamping  of  the  lease  and  counter- 
part, and  also  of  agreements  for  leases. 

4.  Of  the  registration  of  leases. 

5.  Of  indorsements  of  leases. 


Mr.  Piatt  has  evidently  entered  on  his 
task  with  great  zeal.  He  has  collected  his 
materials  with  unwearied  diligence  and  re- 
search, arranged  them  in  excellent  order, 
and  discussed  every  important  point  with 
much  learning  and  discrimination.  We 
could  have  wished,  if  possible,  that  the 
work  had  been  somewhat  less  bulky  and 
elaborate,  and  yet  we  know  not  what  part 
could  have  been  abridged  without  injury  to 
the  completeness  of  the  treatise. 

Standard  works,  like  that  before  us,  are 
of  course  mainly  founded  on  statutes  and 
decisions.  Following  the  language  of  the 
legislature  and  the  court,  they  become  safe 
guides  for  the  profession.  It  is  dangerous 
to  depart  from  the  ipsissima  verba  of  the 
act  or  judgment,  and  a  legal  writer  has 
rarely  an  opportunity  of  displaying  any 
literary  attainments,  excepting  in  his  pre- 
face or  introduction.  Sad  work  is  often  made 
in  an  attempt  to  usher  in  a  very  useful  and 
learned  work  by  a  highly  wrought  address* 
Mr.  Piatt  lias,  we  think,  succeeded  in 
this  somewhat  difficult  effort,  and  ex- 
pounded the  design  and  object  of  his  work 
in  an  able  and  unassuming  manner.  He 
says,— 

"  If  the  value  of  a  work  depended  on  the  in- 
terest of  the  subject  selected,  the  one  now  sub- 
mitted to  the  profession  might  fearlessly  com^ 
pete  for  favour  with  its  many  distinguished 
predecessors;  for  few  there  are  who  pass 
through  life  una^ected  by  the  discussions  con- 
tained in  it,  either  directly  as  principals,  or  in- 
directly in  a  representative  character.  But  I 
am  aware  (he  adds)  that  neither  the  import- 
ance of  a  theme  nor  its  practical  utility  can 
supply  the  defects  of  imperfect  analysis  or  in- 
adequate illustration.  \\\l\x  this  principle  in 
view  at  the  commencement  and  during  the 
progress  of  my  task,  I  earnestly  applied  myself 
I  to  the  branch  of  law  investigated  in  these 
pages.  To  perform  my  duty,  1  have  exerted 
my  best  powers,  neither  shrinking  from  labour, 
nor  yielding  to  anxiety  or  fatigue.  The  result 
in  print,  however,  assures  me  that  1  proposed 
to  myself  a  standard  beyond  mv  reach ;  and  I 
am  painfully  sensible  of  the  difference  between 
design  and  execution.  From  these  remarks,  it 
will  appear,  that  whatever  errors  may  be  dis- 
covered in  my  work  are  traceable  to  want  of 
judgment,  and  not  to  indolence.  In  extenua- 
tion, I  can  onlv  say,  that,  in  possession  of  more 
learning  that  has  fallen  to  my  lot,  I  should 
have  produced  a  better  book.  At  the  same 
time,  I  trust  that  my  endeavours  will  not  be 
.wholly  futile :  that  they  may  at  least  put  the 
reader  in  the  way  of  obtaining  further  informa- 
tion from  the  reports  and  statutes  referred  to, 
the  only  legitimate  basis  of  a  treatise  of  this 
nature.** 

The  author  in  anticipation  of  an  ob- 
jection states,  that  he  has  thought  it  more 
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advisable  in  a  few  instances  to  examine 
under  one  head  the  several  subordinate  and 
collateral  bearings  of  his  subject,  than  to 
dbtribute  them  under  separate  divisions  of 
the  work. 

"This,"  he  says,  "will  be  particularly  ob- 
servable in  the  Chapter  on  the  Reddendum, 
where  not  only  the  considerations  peculiarly 
appropriate  to  that  division,  but  the  ramifica- 
tions mcident  to  it,  such  as  the  suspension  and 
apportionment  of  rent,  the  effect  of  the  statutes 
of  limitation  on  the  lessee's  liability  to  pay  rent, 
and  the  relief  afforded  in  equity,  have  also  been 
discussed.  A  similar  course  has  been  pursued 
in  the  Chapter  on  Renewals,  The  convenience 
of  the  plan  compensates  for  a  departure  from  a 
more  logical  anungement/' 

The  general  rule  for  the  construction  of 
a  lease,  and  the  law  relating  to  its  altera- 
tion by  erasure,  cancellation,  and  the  like, 
as  well  as  to  its  being  duly  executed,  being 
common  to  all  deeds,  have  not  been  speci- 
ally noticed,  as  they  offer  nothing  particu- 
larly applicable  to,  or  illustrative  of,  the 
doctrine  under  consideration. 

Mr.  Piatt  observes,  that  the  difficulty  of 
procuring  good  precedents  of  leases  is 
greater  than  can  be  conceived.  They  are 
often  prepared  by  persons  not  very  conver- 
aant  with  conveyancing,  and  are  propor- 
tionably  loose  and  unsatisfactory. 

Those  contained  in  the  appendix  to  this  work 
have  been  selected  from  a  large  number,  as 
best  calculated,  from  their  various  objects,  to 

Srove  of  practical  service.  In  preparing  the 
etached  forms,  Mr.  Piatt  has  aimed  at  a 
middle  course,  and,  while  divesting  them  of 
much  of  the  abundant  phraseology  by  which 
they  have  hitherto  been  characterised,  nas  en- 
deavoured to  preserve  the  technical  style  and 
cantilena  so  desirable  in  all  formal  instruments. 
A  variety  of  Forms,  not  in  the  first  part  of  the 
Appendix,  will  be  found  amongst  the  Prece- 
dients. 

The  author's  reasons  for  omitting  to 
supply  some  short  precedents  under  the 
act  of  8  &  9Vict.  c.  124,  **  To  facilitate  the 
Granting  of  certain  Leases,"  are  thus 
stated : — 

"The  first  and  principal  one  is,  that  he  be- 
lieves leases  of  the  description  alluded  to  are, 
and  vnW.  continue,  almost  wholly  unknown  in 
practice.  With  great  submission  to  those  who 
entertain  a  different  opinion,  Mr.  PUitt  states, 
that  he  cannot  think  that  a  good  system  which 
renders  reference  to  a  foreign  instrument  ne- 
cessary to  the  construction  of  the  one  by  which 
parties  profess  to  be  bound,  their  own  being 
m  faet  but  a  brief  abstract  of  a  document  to 
which  they  can  rarely  have  access  otherwise 
than  through  the  agency  of  their  professional 
adviser,  and  being  comprised  in  terms  which 


are  to  signify  mndi  beyond  thcff  flvdunry  im- 
port. He  doubts  whether  the  dimisvlm  of 
expense  will,  after  all,  be  so  good  aa  the  advo- 
cates for  the  act  anticipate  :  for  the  length  of  a 
qualification  where  necessarily  introduced,  will, 
in  a  great  degree,  counterbalance  the  earing 
effected  by  the  adoption  of  the  statotoxy  form. 
Suppose,  for  example,  a  party  to  take  a  kase 
on  uie  understanding  that  he  is  to  pay  rent, 
and  to  repair  during  the  term,  and  to  yidd  up 
possession  of  the  premises  in  repair  at  the  end 
of  the  term,  without  reference  to  accidents  by 
fire :  in  this  case,  he  would,  in  compliance  with 
the  statute,  covenant  "to  pay  rent"  (as  is 
column  I,  No.  1,)  "and  to  repair,"  (as  in 
column  I.,  No.  10;)  but,  on  refernaff  to  colamn 
II.  of  that  number,  it  appears  that  tooae  words 
signify  that  he  is  not  to  leave  them  in  good  re- 
pair under  all  circumstances,  bnt^  to  have  the 
benefit  of  an  exception  of  "  reasonable  «c# 
and  tear  and  damage  by  fire,"  which  woold  be 
clearly  inconsistent  with  the  generad  covenant 
to  repair.  The  draftsman  would,  therefore,  be 
put  to  the  alternative  of  declaring,  in  some 
form  of  words,  that  the  covenant  to  yield  up  in 
repair  should  not  be  construed  to  contain  the 
exception,  or  of  setting  out  the  covenant  atfuU 
length  without  the  exception;  thna  presenting 
a  sad  medley  of  ordinary  and  statutory  forms 
in  the  same  deed.  It  is  fortunate,  howefor, 
that  they  who  desire  their  leases  to  be  prepare 
in  conformity  with  the  act,  which,  together  widi 
the  abridged  forms,  is  insoted  in  the  Appendix, 
Vol.  ii.,  p.  5779  et  sea.,  will  find  in  it  an^rie  di- 
rections for  their  guidance.  The  real  evil  to  be 
complained  of  is,  not  so  much  the  length  of  the 
usual  clauses,  as  the  severe  pressure  of  the 
stamp  duties,  from  which  even  the  coonterpait 
and  duplicate  are  not  exempt" 

We  close  this  notice,  doubting  not  that 
the  learned  author  will  be  amply  rewarded 
for  his  meritorious  labours. 


IMPBOVEMENTS  IN  CHANCERY 
PRACTICE. 

aFFIDAYIT   OFFICE. 

The  abolition  of  the  Public  Ofiioe  in 
Chancery,  and  the  transier  of  the  boaiiiess 
to  the  Clerk  of  AfiSdavits,  is  an  alteratioii 
'^  in  the  right  direction."  The  time  of  one 
of  the  Masters  is  saved  to  the  suitors,  and 
there  is  some  gain  to  the  practitioners  bv 
performing  the  act  of  swearing  and  filing 
the  affidavits  at  the  same  time  and  place. 

This  is  one  of  the  improvements  whidi 
was  suggested  by  an  eminent  solicitor  in 
the  1st  volume  of  the  Legal  Observer  neariy 
17  years  ago.    It  was  tlms  written : —  | 

"  Office  copies  to  be  made  in  a  nsefu!  form 
on  brief  paper,  and  at  4£f.  a  folio,  which  learas 
ample  profit.  A  fee  of  6J.  to  be  paid  besides 
for  filing,  and  for  searehes. 
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'' AifidsfitB  in  tsmn  to  be  sworn  M  the  tffi 
davit  office^  on  filing  them." 

Another  suggestion  was  made  at  the  same 
time,  which  has  not  yet  been,  but  we  trust 
will  be,  carried  into  effect,  namely, — 

"To  prevent  delay,  every  person  filing  an 
affidavit  should  ddiver  a  copy  the  same  day  to 
tiie  opposite  party,  who  should  be  at  liberty  to 
examme  it,  lor  a  small  fee,  with  the  original." 
1  L.  0.  88. 

One  more  and  a  very  important  recom- 
mendation may  still  be  made, — ^namely,  the 
aathority  to  soUeitors  in  different  parts  of 
the  town  to  administer  oaths. 

LEGAL  EDUCATION. 

PBOPOSED    LAW    DNIVEBSITY. 

In  order  to  submit  the  Report  of  the 
Committee   on  Legal  Education  in  a  con- 
venient form  to  our  readers,  we  have  sub-         ^  •,  ^       i     •   -      r  ^t. 
a:«:a  a  '.   '  s.          .  '^»  *  "»     ^  ""  ^  """  I  senate,  council,  or  caput  academicum  of  these 
divided  It  into  various  portions : — endea-  i  ingtitutions. 

vouring  in  each  instance  to  present  a  dis-  «The  number,  classification,  and  apportion- 
tinct  section  or  topic  for  their  consideration,  ment  of  these  lectureships  and  courses  to  the 
Pursuing  this  plan,  we  now  advert  to  the  |  respective  Inns,  must  in  great  measure  depend 
statements  and  recommendations  of  the  upon  the  circumstances  of  each,  and  the 
committee  for  remodelline  the  Inns  of  ^P*""*'*^  "^^ '^^hes  of  their  several  authorities 
Court,  and  forming  out  of  them  a  College  ^!^  "embers.  All  that  ^tnesses  at  present 
nr  TTn;»o..:»»  ^F  fi,^  T  „«  PO™t  out,  or  that  can  mdeed  be  looked  for  m 

or  University  of  the  Law.  ^^        .^^^^  .^  ^^^^  ^^^  provision  should,  in 

On  leavmg  the  university,  (say  the  the  first  instance,  be  made  for  instruction  in 
committee)  every  student  proceeds  to  I  the  great  departments  of  the  profession,  such 
select  and  prepare  for  that  profession  |  as  the  Law  of  Real  Property,  Common  Law, 
to  which  he  or  his  friends  consider  him  Criminal  Law,  Constitutional  Law ;  and  then 
best  suited;    and    it    is    then    that   the  K^^uallJfj'^Jl^ose  subsidiary  branches  con- 

future  lawyer  looks   around    for    special  l  f^^^  jy*5>,«  P"?^'P»^;  «"^»*  «»  ^ 
;«-*-.,^*:^„      T*  •    *i         1      *i.  *  *u        u    Law,   Medical  Jurisprudence,    General   Pro- 
nstruction.     It  is  then  also  that  the  pub-  ^^^^^  ^^  ^  ^^     The  bst  claU  might  likewise 
he,  but  above  all  his  own  profession,  ought  embrace  those  departments  for  which  chain 


to  fit  them  for  places  of  spedil 
legal  education.  In  this  view,  all  witnesses, 
professional  and  non-professional,  from  Eng- 
land or  Irdand,  concur.  Whatever  differences 
exist,  refer  only  to  the  manner  in  which  such 
project  may  best  be  carried  out. 

"  In  England  there  are  several  of  these  so- 
cieties ;  in  Ireland  one.  The  question,  there- 
fore, arises,  whether  these  societies  should  act 
independently  of  each  other,  or  co-operate, 
each  in  its  sphere,  for  one  general  end. 

"Thefrezi  majority  of  witnesses  decide  in 
favour  of  the  latter  proposition.  They  suggest 
that  the  several  Inns  of  Court,  insteaa  of  each 
establishing  for  its  own  members  a  series,  and 
possibly  the  same  series  of  lectures,  should  each 
found  a  certain  number,  the  most  appropriate 
to  that  particular  Inn,  to  which  admission 
should  be  open  to  the  members  of  all.  The 
several  Inns  would  thus  form  the  colleges,  as  it 
were,  of  one  conmion  university :  in  this  par- 
ticular as  in  others,  (such  as  their  common 
halls,  chapels,  libraries,  &c.,)  resembling  our 
existing  universities ;  and  having  in  the  bench, 
as  their  common  head,  the  counterpart  of  the 


to  be  ready  to  meet  him/  An  institution 
for  special  professional  instruction  in  the 
two  branches  of  the  profession,  now  be- 
comes necessary,  and  following  the  course 
of  the  example  and  experience  of  the  two 
other  learned  professions,  it  does  not  ap- 
pear that  its  organization  and  management 
can  be  confided  with  more  propriety  and 
advantage  to  any  body  than  to  the  profes- 
sion itself;  and  the  committee  proceed  to 
state  that — 

"  It  so  happens,  that  this  view  is  not  only 
the  most  rational,  but  in  the  present  instance 
the  most  practicable.  The  profession  in  these 
countries  have  a  recognized  organ  for  such 
purposes  m  the  '  Inns  of  Court;'  societies  not 
only  commanding  the  consideration  of  the  pub- 
lic and  profession,  but  originally,  as  it  appears 
fram  the  evidence  before  your  comnuttee, 
founded  and  endowed  for  these  very  objects, 
and  thus  requiring  no  innovation,  but  such 
modifications  only  as  existing   society   may 


were  also  provided  in  the  universities;  such  as 
International  Law,  Comparative  Constitutional 
Law,  &c. ;  and  which  so  might  form  the  link 
(at  least  might  so  be  treated  in  the  Inns  of 
Court  as  to  answer  that  purpose)  between  nro- 
fessional  and  non-professional  studies.  Nor 
would  it  be  unwise,  that  two  chairs  should  be 
endowed  by  the  Inns  in  common,  on  the  plan 
of  similar  chairs  in  foreign  universities ;  Ike 
one  for  the  purpose  of  conveying  instruction 
on  the  Methods  and  History  of  Law,  and  which 
might  serve  as  the  introduction  to  whatever 
course  the  student  might  think  proper  to  adopt 
afterwards ;  the  other  on  the  great  principles 
of  General  Jurisprudence,  or  the  Philosophy  of 
Law  and  L^^latLon,  which  might  in  a  like, 
manner  serve  for  its  conclusion.  The  character 
of  these  professorships  may  appear  somewhat 
less  practical  that  that  of  others,  and  so  far  may 
seem  to  depart  from  what  ought  to  be  regarded 
and  maintained  as  the  peculiar  character  of 
this  institution,  as  contrasted  to  that  of  the 
universities ;  but  this  objection  on  a  little  re- 
flection will  disappear.    When  it  is  considered 
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how  much  time  and  labour  may  be  saved,  how 
much  error  and  disappointment  avoided,  how 
much  the  acquisition  of  knowledge  may  be 
facihtated  by  furnishing  the  student  with  chart 
and  compass  in  the  beginning,  such  objection 
can  scarcely  be  urged  against  the  first  of  these 
chairs.  Still  less  against  the  second.  It  is  at 
the  conclusion  of  a  course,  when  scattered  facts 
and  disjointed  reasonings  are  to  he  gathered  to- 
gether and  formed  into  one  synthesis  or  system, 
in  order  to  render  them  not  only  of  special  but 
general  application,  that  such  an  aid  as  that 
proposed  by  the  endowment  of  this  second 
chair,  becomes  not  merely  valuable  but 
essential.  In  the  instance  of  a  profession,  too 
inclined  by  the  after  )>usiness  of  life  to  fall  into 
the  particular  and  technical,  such  a  corrective, 
from  its  very  character  of  comprehensiveness 
and  philosophy,  appears  more  particularly  de- 
sirahle. 

"  Nor  is  the  advantage  in  point  of  economy, 
extent,  and  completeness  in  respect  to  profes- 
sorships, the  only  one  to  be  expected  from  this 
combination  of  the  Inns  amongst  themselves, 
for  one  general  purpose.  Ths  field  of  exertion 
and  emulation,  to  both  professor  and  student, 
is  greatly  enlarged,  habits  of  mtercourss  and 
sympathy,  so  desirable  amongst  men  whose 
future  lives  and  labours  lie  so  much  together, 
are  generated,  and  a  harmony  in  instruction 
and  action  secured,  the  result  of  which  cannot 
but  be  felt  beneficially  through  the  whole  range 
of  the  lawyer's  after  practice,  and  ultimately, 
no  doubt,  in  the  decisions  of  the  bench,  and 
the  acts  and  other  proceedings  of  the  legislature. 

"The  economical  arrangement  and  mainte- 
nance of  these  professorships,  as  regards  ap- 
pointment, remuneration,  and  dignity,  must 
necessarily  be  determined  by  those  from  whom 
they  are  to  originate,  nor  can  any  other  r2cora- 
mendation  be  ventured  on  bevond  those  of  a 
general  nature.  The  Inn  of  Court  which  en- 
dows should  appoint,  with  as  much  as  possible 
the  concurrence  (to  be  obtained  directly  or  in- 
directly) of  the  other  Inns :  the  remuneration 
should  be  regulated  by  the  joint  consideration 
of  the  eminence  of  the  individual  and  the  im- 
portance of  the  chair;  and  to  be  effective,  both 
as  regards  the  professor  and  the  student,  by 
securing  his  independence  but  at  the  same 
time  stimulating  his  exertion,  it  should  be 
formed  of  a  fixed  salary  and  fees.  Such  is  in 
general  the  concurrent  suggestion  of  all  the 
witnesses,  and  by  some  it  is  insisted  on  as  in- 
dispensable. His  functions  would  naturally 
place  him  in  the  same  rank  as  the  professors  of 
our  universities.  It  may  be  a  question  whether 
this  chair  should  be  held  during  good  be- 
haviour ;  or  for  a  limited  period,  with  power  of 
re-election.  The  latter  arrangement  appears  to 
have  been  contemplated  by  some  of  the  Inns, 
and  though  liable  to  some  objection,  on  the 
whole  appears  preferable  to  any  other. 

"It  is  not  sufficient  to  establish  a  good 
course  or  courses  of  instruction,  or  to  provide 
well  endowed  and  well  selected  professors  to 
communicate  it ;  the  important  |>oint  is  to  see 
that  such  advantages  be  not  only  acceptable 


but  accepted.    On  the  result  all  agree ;  liewoa 
the  means  by  which  it  can  tie  accomplished. 

"  It  is  not  sufiicient  that  the  profeaaor  ihonld 
deliver  a  lecture :  lectures,  without  examinatioa 
frequent  and  accurate,  without  data  teaching, 
without  private  instruction,  fall  dead  on  the 
majority  of  bearers ;  and  however  popular  in 
the  outset,  sooner  or  later,  on  the  concurrent 
testimony  of  some  of  the  moat  expe-rienced  lec- 
turers and  lawyers  themselves,  gradually  de- 
teriorate, and  finally  lose  their  efficacy  and 
audience.     But  lectures,  class  teacluag,  and 

{)rivate  instruction,  may  each  and  all  be  excel- 
ent,  and  yet  be  productive  of  no  real  benefit, 
unless  it  be  also  practicable  to  ensure  hearers. 
Some  maintain  that  this  result  is  sure  to  foUov 
from  the  superior  and  intrinsic  merit  of  the  in- 
struction and  instructor;  that  to  secure  accept- 
ance, it  is  only  necessary  to  render  acceptable : 
while  others  again  reply,  that  without  incentire, 
or  obligation  of  some  kind  remote  or  immediate, 
the  highest  exc?llence  will  not  be  apprecisted, 
and  the  most  valuable  opiMrtunities  will  be 
contemptuously  passed  by." 

The  committee  observe,  that  unfor- 
tunately for  the  student  and  the  pub- 
lic, general  experience  (it  is  scarcely 
necessary  to  refer  to  particular  evidence) 
testifies  in  favour  of  this  latter  opinion; 
nor  is  there  any  reason  why  a  student  for 
the  bar  slH>uld  be  regulated  by  other  prin- 
ciples of  action  than  students  for  any  other 
profession.  The  question  then  to  be  de- 
cided is  this,  to  what  extent  can  this  moral 
power,  either  of  inducement  or  compulsion, 
be  applied  ? 

"  The  inducement  here  may  be  so  direct  and 
strong  as. to  be  tantamount  to  compulsion.  If 
the  attendance  on  certain  courses  of  lectures  be 
required,  and  the  results  of  this  attendance  be 
texted  by  pubUc  examination,  periodical  as  well 
as  final,  as  the  indispensable  condition  for  ad- 
mission to  the  bar,  and  if  the  permission  to 
attend  such  courses  and  to  pass  such  examina- 
tions be  also  made  conditional  on  a  certain 
amount  of  preliminary  knowledge,  also  to  be 
proved  by  an  entrance  examination  ;  it  is  clear 
that  to  all  intents,  such  preliminary  examins- 
tion,  attendance,  and  final  examination,  wiU  be 
compulsory  on  all  who  destine  themselves  to 
the  profession,  and  will  operate  in  securing,  if 
conscientiously  followed  out,  an  edncatMoal 
qualification  for  every  barrister..  It  is  quite 
true,  indeed,  that  this  can  constitute  no 
guarantee  for  superior  abiUty  or  acquirements, 
nor  is  it  meant  that  it  should.  Its  object  is 
simply  to  preclude  incompetency  and  indolence. 
Superior  qualifications  may  be  tested  by  an- 
other measure,  by  the  acquisition  of  honours. 
And  here  it  is  that  voluntary  attendance  and 
voluntary  examinations  have  their  proper  place. 
To  incite,  however,  to  the  contest  for  sodi 
honours,  and  to  the  fulfilling  of  the  conditions 
I  on  which  they  depend,  there  must  be  an  in- 
ducement, contingent  and  remote  perhaps,  but 
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itill  real,  held  out  not  merely  in  the  course, 
but  in  the  profession  itself.  As  admission  to 
the  bar  is  the  reward  of  passing  through  the 
ordinary  course,  so  eligibilitv  to  certain  higher 
situations  at  the  bar  shoula  be  the  prize  for 
passing  through  the  extraordinary.  In  this 
suggestion  there  is  no  deviation  from  principles 
to  a  certain  degree  at  present  recognised ;  eligi- 
bility to  certain  offices  is  at  this  moment  re- 
stricted to  certain  classes,  and  to  certain  con- 
ditions. There  are  many  posts  to  which  none 
are  eligible  but  barristers  of  a  certain  number 
of  years  standing.  Some  of  the  most  compe- 
tent witnesses  na\'e  already  shown  that  such 
test  of  qualification,  though  obviously  meant  to 
be  proof  of  competency,  is  often  futile.  It  ad- 
mits, however,  the  principle :  your  committee 
contend  only  for  its  efficient  application. 

These  suggestions,  it  is  li^ht  however  to 
observe,  do  not  appear  to  be  supported  by 
some  of  the  more  eminent  witnesses. 

"Lord  Brougham,  for  instance,  whilst  he 
strongly  insists  on  the  importance  of  lectures, 
(but  provided   only  they  be  accompanied  by 
class  instruction  and  frequent  examination,)  is 
not  prepared  to  go  to  the  length  above  stated. 
He  would  make  attendance  on  lectures,  but  not 
examination  to  prove  whether  they  had  been 
profitably  attended  or  not,  the  condition  for 
admisnon  to  the  bar.    He  would  insist  on  at- 
tendance on  lectures  on  the  part  of  the  mem- 
bers of  the  Inns  of  Court,  out  not  take  any 
precaution  to  assure  the  lecturer  or  the  society 
that  the  students,  by  sufficient  amount  of  pre- 
viously acquired  knowledge,  were  in  a  position 
to  take  advantage  of  those  lectures.     He  ob- 
jects to  an  entrance  examination  still  more  than 
to  a  final  examination;   he  considers  it  unne- 
cessary, as  not  within  the  competence  of  the 
societjr.    But  the  society  at  present  imposes 
conditions  for  admission ;  and  it  is  a  question 
only  of  how  man^  or  how  few,  of  what  or 
of  when.     There  is  no  reason  for  preferring 
the   condition    of   paying    certiun    fees    pre- 
liminary to  admission,  to  the  condition  of  pass- 
ing through  certain  examinations.    This  is  the 
view  which  Lord  Campbell  takes.    He  holds 
that  the  Inns  of  Court  have  a  right  to  impose 
such  conditions ;  that  such  conditions  are  no 
infringement  of  inchoate  or  any  other  rights ; 
and  that  when  conditions  are  m  question,  in- 
tellectual, in  reference  to  an  intellectual  profes- 
sion, ought  to  be  preferred  to  any  other.    Nor 
are  the  attendants  on  these  lectures  of  an  age 
to  exempt  them  from  all  necessary  regulations 
to  ensure  attention.    The  value  of  the  institu- 
tion depends  on  the  certainty  that  such  atten- 
tion has  been  paid,  and  that  benefit  has  been 
derived  from  it.    It  is  what  every  institution 
of  education  (be  it  what  it  mav)  should  ever 
aim  at ;  it  is  what  the  public,  who  desire  to  se- 
cure themselves  from  ill- qualified  practitioners, 
naturally  look  for.    Now  all  the  evideuce  be- 
fore your  committee  goes  to  show  the  ineffi- 
ciency of  lectures  merely  voluntary,  of  courses 
unless  tested  by  examination^  of  admission  to 
classes  or  honours  unless  fairly  won,  of  an 


education  shown  by  skill  in  routine  formalities 
instead  of  substantial  knowledge  and  habitual 
industry.  .  As  they  contemplate  in  the  esta- 
blishment of  a  legal  institution,  the  means  not 
only  of  providing  legal  instruction,  but  also 
the  arrangements  by  which  it  may  eflfectually 
be  enforced,  they  necessarily  look  not  to  those 
portions  of  the  academical  system  which  have 
failed,  but  to  those  which  have  been  successfuL 
Much,  therefore,  as  they  approve  of  the  insti* 
tution  of  a  series  of  lectureships  on  the  prin- 
ciple and  regulations  alreadv  noticed,  they  can- 
not think  thev  will  have  the  efficiency  which 
they  ought  to  have  unless  preceded  by  a  first 
examination  to  qualify  for  admission  to  the 
Inns  of  Court,  and  a  second  on  the  termination 
of  the  period  and  courses  prescribed,  to  qualify 
for  admission  to  the  bar.  These  examinations 
should  be  obligatory,  those  for  honours  might 
be  voluntarv :  the  extent  and  conditions  of  each 
should  be  uetermined  by  the  highest  authori- 
ties in  the  institution." 

'*  From  the  evidence  before  your  committee, 
and  the  proceedings  which  have  already  taken 
place  on  the  subject,  it  would  appear  that  there 
existed  some  apprehension  that  this  measure 
would,  if  attempted,  be  either  opposed  by  the 
profession,  or  fail.  If  it  were  a  question  of 
temporary  only  or  local  circumstance,  it  might 
be  no  more  than  prudence  would  dictate  to  he- 
sitate and  delay ;  but  if  this  apprehension  arises 
from  a  permanent  conviction  of  its  inutility  or 
injury,  it  then  afifects  the  whole  subject,  and 
requires  to  be  at  once  considered  in  reference 
to  the  nature  and  object  of  the  institution 
iteelf." 

The  committee  add,  that  there  seems 
to  be  no  reason  why  a  Law  College  (for 
it  is  in  that  light  that  the  union  of  the  Inns 
of  Courts  must  be  considered,  or  otherwise 
it  will  be  necessary  to  look  elsewhere  for 
such  a  body)  should  be  conducted  on  other 
principles  than  a  College  of  Theology  or  a 
College  of  Medicine ;  and  so  far  from 
deeming  that  such  arrangements  as  those 
above  noticed,  would  have  the  effect  of  im- 
posing unnecessary  restrictions,  many  on 
the  contrary  consider  it  desirable  that  this 
discipline  should  be  extended  from  the  in- 
tellectual to  the  moral  regulation  of  the 
institution,  by  the  maintenance  of  a  certain 
surveillance  over  character  and  conduct,  so 
far  as  might  be  consistent  with  the  re- 
ligious and  civil  liberty  of  the  individual 
and  the  public. 

"  The  judges  naturally  stand  as  the  protec- 
tors, guides,  and  controllers  of  the  profession ; 
and  the  bench  would  thus  appear  to  be  pointed 
out  by  every  circumstance  as  the  proper  au- 
thority to  govern  such  an  institution.  It  may 
be  a  matter  of  discussion  how  such  authority 
should  be  exercised,  whether  as  governors  or 
as  visitors,  leaving  to  the  benchers  of  the 
several  inns,  or  a  deputation  or  delegation  from 
each,  like  the  heads  of  houses  in  the  universities. 
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die  usual  adnunistntiTe  rights  and  dutict.  TSie 
judges  in  England  cease  on  arriring  at  Uie  ser- 
jeantcf  to  be  benchers,  and  are  thus  in  a  po- 
sition  to  execute  with  impartiality  the  supreme 
oontrotting  and  directing  power.  The  statutes 
or  bfe-laws  proposed  by  the  benchers,  and 
•tamped  with  the  fiat  of  the  judges,  could  not 
but  be  receired  by  the  public  and  the  profes- 
non  with  that  respect  so  essential  to  the  en- 
forcement of  all  regulations,  but  especially  of 
those  which  regard  educational  establishments. 
**  It  does  not  appear,  from  the  witnesses  ex- 
amined on  the  question,  that  such  arrange* 
meats  can  be  carried  out  with  the  same  &cility 
in  Ireland ;  at  the  same  time  there  is  nothing 
which  is  likely  to  interpose  serious  difficulty. 
There,  as  here,  it  is  admitted,  that  mere  volun- 
taiT  associations  for  such  purposes  will  not  do; 
ana  without  in  any  degree  derogating  from 
the  credit  due  to  the  projector  andprincipal  of 
the  Law  Institute,  it  is  too  obrious  that  it 
laboured  from  its  birth  under  the  defects  inci- 
dental to  such  associations,  arising  from  pre- 
cariousness,  uncertainty,  and  want  of  efficient 
authority  and  control.  An  institution  intended 
for  the  education  of  the  profession  ought  to 
haye  its  roots  as  deeply  fixed,  its  regulations  as 
universally  recognised,  its  powers  as  unequivo- 
cal and  effective,  as  those  of  the  profession 
itself.  There,  as  here,  /w  long  as  no  insur- 
moantable  obstacle  intervenes,  the  Inn  of  Court, 
which  comprises  the  eminence  and  authority, 
and  mav  be  considered  to  represent  the  interests 
of  bench  and  bar,  ouffht  to  he  adopted  both  by 
the  profession  and  public,  in  preference  to  any 
new,  certidnly  to  any  voluntary  society.  The 
King's  Inn  also  has,  m  certain  respects,  an  ad- 
vantage over  the  English  inns.  It  form  a  single 
body,  and  has  not  to  consult  the  wishes  of  any 
odier.  But  the  King's  Inn  is  likewise,  it  must 
be  remembered,  in  an  anomalous  position ;  it 
enforces  rules  and  regulations,  raises  fees,  and 

grescribes  conditions,  not  in  reference  to  one 
ranch  of  the  profession  only,  but  to  both. 
Now  under  what  warranty  this  has  been  and  is 
still  done,  is  subject  to  controversy,  and  at- 
tempts have  been  made  and  resisted  to  define 
and  to  assure  it.  It  can  hardly  be  expected, 
under  sach  circumstances,  that  many  difficulties 
should  not  arise  to  the  formation  and  adminis- 
tration of  any  system,  however  in  itself  unex- 
ceptionable. The  judges,  too,  by  continuing 
benchers,  are  involved  in  all  the  real  or  sup- 
posed partialities  of  such  a  body,  and  cannot 
exercise  in  the  same  unquestioned  and  efficient 
manner,  their  authority  in  directing  and  con- 
trolling as  Ihey  are  enabled  to  do  m  England. 
But  these  objections  are  not  irremovable.  The 
proposition  made  and  carried  into  effect  at  one 
penod,  by  a  royal  charter  incorporating  the 
society,  or  an  act  of  parliament  determining 
and  regulating  the  organization,  powers,  rights, 
and  functions  of  the  king's  Inn,  in  reference  to 
both  branches  of  the  profession,  would  go  far 
to  remedy  these  defects,  and  at  the  same  time 
afford  a  favourable  opportunity  of  combining 
with  the  new  arrangements  an  effective  system 
of  legal    education,  in   harmony    with    that 


adopted  by  the  colleges  and  the  university  on 
one  side,  and  by  the  Inns  of  Court  in  Sngpsnd 
on  the  other." 


LAWYERS  IN  PARLIAMENT. 

Op  lawyers  we  may  mention  John  TwezeD 
Wawn,  M.  P.,  for  South  Shields,  who  was  edu- 
cated for  the  bar,  though  not  actually  called,— 
he  has  interested  hinudf  with  the  in^KXtaat 
and  neglected  subject  of  Mercantile  Shipping 
and  the  Navigation  Act,  and  the  means  fin 
these  times  of  expediency)  to  keep  it  in  due 
vigour. 

Thera  ara  several  M.  P.  lawyers  at  the  Irish 
Bar,  a  list  of  which  we  shall  be  mble  to  give  in 
&n  early  number. 

Mr.  Austey,  of  the  English  Equity  Bar,  hai 
for  the  first  time  been  returned  for  Yonghal 

We  much  regret  to  lose  for  the  present  the 
valuable  sendees  in  pariiament  of  Sir  Fitney 
Kelly,  Q.  C,  and  Mr.  W.  IT.  Watson,  aC. 

Tlie  representation  of  the  Scottish  Bar  shaD 
also  be  duly  regarded. 


ANALYTICAL  DIGEST  OF  CASES, 

BEPORTED   IN   ALL  THE    COURTS. 

C^ommon  XrId  Souttst. 
LAW  OF  RAILWAYS. 

ACTION   BY   PROMOTER.* 

Against  provisional  ctmumiiteS'-mmn^^-A*  and 
B.  were  the  registered  promoters,  under  the 
Stat.  7  &  8  Vict,  c.  110,  of  a  railway  company. 
A  provisional  committee  was  aft^ivards  Honiiea, 
at  a  meetiuff  of  which  A.  was  appointed  secr^ 
tary,  and  B,  solicitor,  to  the  company,  and 
other  persona  a  managing  conunittee:  Hdi, 
that  J.  could  not,  merdy  upon  these  fiacts,  re* 
cover  against  an  acting  member  of  the  muu^ 
ing  committee  for  services  afterwards  per- 
formed by  him  as  secretary.  Wilsom  v.  Viscoimt 
Curson,  16M.&  W.  632. 

AGENT. 

See  Partnership, 

ALLOTTEE, 

1.  CiMiisi$</ee-fna]i. — Heeouery  of  deposit.— 
An  allottee  of  shares  in  a  railway  scheme  which 
has  proved  abortive,  may  recover  bade,  in  an 
action  for  money  had  and  received,  the  whofe 
amount  paid  by  way  of  deposit.  Walsiabi  t» 
Spottiswootk,  32  L.  O.  180. 

2.  Aecooerifi^  ftadt  i2epo#il.— A  railway  con- 
pany  was  provisionally  registered,  and  a  pr»» 
spectus  was  issued,  which  stated  the  proposed 
capital  to  be  2,000,0002.,  in  80,000  shares  of 
25^  each.  The  plaintiff  apolied  to  the  pre* 
visional  committee  for  70  snares,  ia  m  ktttff 
a^reby  she  undertook  to  accent  tiw  aame  or 
any  less  number  that  they  aig^  alloi  to  her> 
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to  pay  the  deposit  of  27.  125.  6(f.  per  share 
thezeupoa,  and  to  sign  the  parliamentary  con- 
tract and  subscrihers'  agreement  when  re- 
quired. To  this  letter  she  received  an  answer, 
signed  by  Ae  secretary,  stating  that  the  com- 
mittee of  management  had  allotted  to  her  30 
shares,  and  requesting  her  to  pay  the  deposit 
of  2/.  125.  6d.,  amounting  to  78/.  15*.,  into  one 
of  certain  banks  on  or  before  a  day  mentioned. 
The  plaintiff  accordingly  paid  into  one  of  those 
banks,  in  due  time,  the  deposit  of  78/.  15*.,  and 
received  the  banker's  receipt  for  the  same.  She 
afterwards  presented  the  receipt  to  the  company, 
and  made  several  fruitless  applications  to  the 
committee  for  scrip,  and  at  length  was  in- 
formed that  the  directors  had  come  to  the  re- 
solution not  to  issue  any  scrip,  and  that  the 
greater  part  of  the  deposits  had  been  expended, 
and  the  balance  would  be  rateabi^  divided.  It 
appeared  that  the  directors,  findmg  it  impos- 
sible to  go  to  parliament  in  the  ensuing  session, 
had  determined  not  to  issue  any  scrip ;  and 
that,  of  the  entire  number  of  80,000  shares, 
70,000  were  allotted,  but  deposits  were  paid  on 
4,000  only,  producing  altogether  the  sum  of 
10,500/.  In  an  action  by  the  plaintiff  to  re- 
cover back  from  a  member  of  the  managing 
committee  the  sum  of  78/.  15*.,  so  pud  by  her 
as  deposits  on  the  shares  allotted  to  her :  HM, 

1st,  That  there  was  sufficient  evidence  of  the 
final  abandonment  of  the  project. 

2ndly,  That,  on  its  abandonment,  under  the 
cimmstances  above  stated,  the  plaintiff  was 
entitled  to  recover  back,  as  money  had  and  re- 
cdved  to  her  use,  the  whole  sum  so  paid  by 
her. 

An  association  of  this  nature  does  not 
amount  to  a  partnership.  Walstahb  v.  SpottU- 
wo&de,  15  M.  &  W.  501. 

Cases  cited  in  the  judgment:  Pitch  ford  v.Davity 
5  M.  &  W.  2 ;  NockelU  v.  Crosby,  3  B.  &  C 
814;5D.&R.76l. 

3.  Invalid  amtract,  —  Fraudulent  misrepre- 
semiaiion. — Recovery  of  deposits. — The  pro- 
spectus of  a  railway  company  stated  the  capital 
to  be  3,000,000/.,  in  120,000  shares.  On  the 
pluntiff's  application  by  letter,  sixty  shares 
were  allotted  to  him,  and  the  letter  of  allot- 
ment was  headed  in  the  same  manner  as  the 
prospectus,  and  stated  further  what  was  not  to 
be  found  in  the  letter  of  application,  namely, 
that  the  allotment  was  upon  condition  that  the 
deposit  be  naid  on  or  oefore  a  given  day  on 
pam  of  forieituTe,  and  the  shares  being  dis- 
posed of  to  others.  Eleven  days  before  the 
given  day  the  managing  committee  advertised 
Uiat  they  had  completed  the  allotment  of  shares, 
and  there  was  some  evidence  of  the  plaintiff^s 
having  seen  the  advertisement.  On  the  ^rd 
day  after  the  given  one  he  paid  his  deposits, 
and  in  a  fortnight  afterwards  executed  the 
usual  parliamentuy  contract  and  subscribers' 
agreement.  In  the  following  month  a  meeting 
was  holden,  the  plaintiff  being  present,  and  it 
was  theo  miade  known  that  at  tne  date  of  the 
advertisement  the  committee  had  in  fact  only 
aDotted  58,000  shares,  although  there  were  ap- 


pliosnts  for  more  than  the  120,000  shares.  At 
that  meetiiig  the  plaintiff  opposed  the  reso- 
lutions to  continue  the  concern,  and  moved  as 
an  amendment  that  the  deposits  should  be  re- 
turned ;  but  the  chairman  declined  to  put  the 
amendment  to  the  meeting.  Subsequently  the 
scheme  was  abandoned,  and  the  pkaatiff 
bronghthis  action  against  a  membo:  of  the 
managing  committee  to  recover  back  the 
amount  of  his  deposits. 

Held,  Fint,  that  the  application  for  shares 
and  the  letter  of  allotment  constituted  no  bind* 
ing  contract.  Secondly,  that  the  advertisement 
amounted  to  a  fraudulent  misrepresentatbn^ 
and  having  been  so  found  by  the  jury,  as  also 
that  it  was  a  material  inducement  to  the  plain* 
tiff  to  sign  the  subscribers'  deed,  as  well  as  to 
pay  his  money,  formed  a  good  ground  of  action, 
to  which  the  terms  of  the  deed  were  no  answer* 
Thirdly,  that  the  plaintiff^s  conduct  at  the  sub- 
seouent  meeting  aid  not  amount  to  any  waiver 
of  nis  right  to  recover.  And  fourthly,  that  the 
omission  to  direct  the  jary  as  to  whether  omat 
there  was  a  binding  contract  was  no  ground 
for  a  new  triaL  nontner  v.  Skairp,  34  L.  O. 
156. 

4.  Action  for  deposits, — A,  applied  to  the 
provisional  directors  of  a  railway  company  for 
an  allotment  of  shares,  and  40  were  afterwards 
allotted  to  him.  Between  the  time  of  the  appli- 
cation for  shares  and  the  letter  of  allotment 
several  names  had  been  withdrawn  from  the 

C visional  committee  and  additional  names  had 
n  added.  A  managing  committee  was  ap- 
pointed from  among  the  provisional  directors, 
and  by  them  an  acnon  was  commenced  to  re- 
cover from  A,  the  amount  of  the  deposits  to  be 
paid  on  Ae  shares  allotted  to  him. 

Held,  that  inasmuch  as  the  shares  were  not 
allotted  to  A.  by  the  persons  to  whom  the  ap 
plication  for  shares  was  made,  the  evidence 
failed  to  support  the  contract  alleged  in  the  de- 
claration, and  the  plaintiffs  were  nonsuited^ 
Woobner  and  others  v.  Thby,  34  L.  O.  302. 

5.  Inspection  of  documents. — In  an  action  by 
an  allottee  of  railway  shares  against  a  member 
of  the  provisional  committee,  to  recover  back 
his  deposit,  the  court  ordered  that  the  plaintiff 
should  have  an  inspection  and  copy  of  the  sub- 
scribers' agreement  and  parliamentary  contract, 
which  both  the  pUdntiff  and  the  defendant  had 
si^ed,  and  which  were  in  the  hands  of  the  sop 
liators  of  the  compan;^;  the  plaintiff's  affidavit 
stating  that  an  inspection  of  them  was  neces- 
sary to  him  for  the  purpose  of  framing  his  case^ 
ana  the  defendant  not  showing  that  they  were 
not  within  his  power  or  control.  Steadman  v. 
Arden,  15  M.  &  W.  687- 

Case  cited  in  the  judgment:  Morrow  v.  Sanders, 
3  Moore,  671. 

ALTERATION   OP   LINE. 

See  Shareholder, 

ARREST. 

See  Bye  Law. 

attorney's  liability. 
1.  Appearance, — Joint-stock    Company,'^ 
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JndgmmL — Irregulariijf.-^ln  an  actioo  a^nst 
the  members  of  a  joint-Block  companjr  the 
managing  director  authorised  an  attorney  to 
accept  service  of  process  for  all  the  defendants. 
The  case  proceeded,  and  after  notice  of  trial, 
the  same  attorney,  by  the  authority  of  the 
managing  director,  consented  to  a  judge's  order 
for  payment  of  debt  aad  costs.  The  money  not 
havmg  been  paid,  final  judgment  was  signed, 
and  execution  levied  on  the  goods  of  a  defend 
ant  who  had  no  notice  of  the  proceedings.  The 
court  set  aside  the  judgment  as  irregular. 

In  such  case,  if  a  defendant  has  had  notice 
of  the  proceedings,  the  court  will  not  interfere, 
unless  the  attorney  be  insolvent,  when  they 
will  relieve  the  defendant  on  equitable  terms. 
If  the  attorney  be  solvent,  the  court  will  leave 
him  to  his  remedy  against  the  attorne/. 
Bayky  V.  Buckland  and  others,  34  L.  O.  279- 

2.  Costs, — In  a  hostile  suit  between  the  di- 
rectors of  a  railway  company :  Held,  that  the 
solicitor  of  a  company  would  be  liable  for  the 
costs  of  an  interlocutory  application,  in  case  it 
should  appear  that  he  had  acted  without  the 
authority  of  the  company.*  Exeter  and  Credi- 
ton  Railicay  v.  Buller,  34  L.  O.  180. 

BROKER. 

Purchase  of  Railway  scrip, — ^The  defendant, 
a  shareholder,  bought  for  the  plaintiff  scrip 
certificates,  which  were  sold  in  the  share-mar- 
ket, at  a  premium,  as  "  Kentish  Coast  Railway 
Scrip,'*  and  were  signed  by  the  secretary  of  the 
railway  company.  The  genuineness  of  this 
scrip  was  afterwards  denied  by  the  directors, 
who  alleged  that  it  was  issued  by  the  secretary 
without  authority.  In  an  action  to  recover 
back  from  the  defendant  the  price  paid  to  him 
hy  the  plaintiff  for  this  scrip,  and  for  his  com- 
mission, on  the  ground  of  its  not  being  genuine: 
Held,  that  the  proper  question  for  the  jury  was, 
whether  what  the  defendant  intended  to  buy 
was  that  which  was  sold  in  the  market  as  Kent- 
ish  Coast  Railway  scrip.  Lamert  v.  Heath,  15 
M.&W.436. 

BYB-LAW. 

Arrest, — A  railway  company  made  a  bye-law 
that  every  passenger  who  should  not  deUver  up 
his  ticket  when  required  should  pay  the  fare 
from  the  place  where  the  train  originally  started : 
Held,  that,  assuming  the  bye-law  to  be  reason- 
able, the  company  had  no  power  to  arrest  a 
passenger  who,  having  lost  his  ticket,  refused 
to  pay  the  full  fare.  Chilton  v.  The  London 
and  Croydon  Railway  Company,  33  L.  O.  479. 

CALLS. 

See  Shareholder, 

COMMITTBB. 

See  Provisional  Committee, 

CONTRACT. 

See  Allottee,  3 ;  Partnership, 


DEPOSIT. 

See  Allottee,  1,  2,  3,  4. 

EJECTMENT. 

Service  of  declaration,  in  ejectment  agunst  a 
railway  company,  upon  the  secretary  of  the 
company,  is  good,  by  stat.  8  &  9  Vict.  c.  16,  t. 
135.    Doe  d.  Bayes  v.  Roe,  IQ  M.  &  W.  98. 

BVIDBMCB. 

See  Provisional  Committee,  4. 

LIABILITY. 

See  Provisional  Committee,  1,  2,  4. 

PARTNERSHIP. 

Provisional  committee, — Contract, — Ageni.^- 
The  mere  fact  of  a  party  having  agreed  to  be  a 
provisional  committee-man,  is  no  evidence  of 
an  authority  to  make  contracts  on  bis  behalf. 

The  association  of  persons  as  provisionil 
committee-men  for  the  purpose  of  carrying  out 
a  scheme,  is  not  in  law  a  partnership,  nor  is 
there  any  implied  agency  on  the  part  of  one  or 
more  of  the  provisional  committee  to  bind  the 
others  by  his  or  their  contracts. 

Where  a  party  has  authorised  his  name  to  be 
inserted  as  a  provisional  committee-man  in  a 
prospectus,  in  which  certain  persons  are  de- 
scribed as  the  acting  committee,  and  the  pro- 
spectus has  been  publicly  circulated,  it  is  a 
question  for  the  jury  as  to  the  inference  to  be 
arawn  from  the  paper,  and  must  depend  upon 
the  terms  of  eacn  particular  prospectus.  Rey^ 
nell  V.  Lewis,  H'yld  v.  Hopkins,  33  L.  O.  115. 


PROMOTER. 


See  Action. 


PROVISIONAL  COMMITTBB. 


*  This  and  a  few  other  recent  cases  in  Equity 
are  added  to  this  section  of  the  Digest.  The 
other  decisions  are  from  the  Common  Law 
Reports. 


1.  Liability, — The  defendant,  in  answer  to 
an  application  from  the  secretary  of  a  rulway 
company  to  allow  his  name  to  be  placed  on  the 
provisional  committee,  wrote  .to  him  contenting 
to  do  so,  and,  stated  that  ''he  concluded  his 
liability  would  be  limited  to  the  amount  of  his 
shares."  His  name  was  accordingly  pubUshed 
in  the  newspapers  as  one  of  the  provisional 
committee,  ana  on  one  occasion  he  attended 
and  acted  as  chairman  at  a  meeting  of  the  com- 
mittee :  Held,  that  he  was  liable  for  the  price  of 
stationery  supplied  bv  the  plaintiff,  on  the  order 
of  the  secretary,  ana  used  by  the  committee, 
after  the  date  of  his  letter  to  the  secretary. 
Bamett  v.  Lambert,  15  M.  &  W.  489. 

2.  Liability, — Tlie  mere  fact  of  a  person 
agreeing  to  become  a  member  of  the  pro- 
visional committee  of  an  intended  ndlway  cam> 
pany  amounts  to  no  more  than  a  promise  that 
ne  will  act  with  other  persons,  appointed  or  to 
be  appointed,  for  the  purpose  of  carrying  the 
scheme  into  effect.  Therefore,  in  an  action 
against  a  provisional  committee-man  for  goods 
supplied  on  the  order  of  the  solicitor  of  the 
companv,  it  was  held,  that  the  law  could  not 
imply,  from  the  mere  fact  of  his  agreeing  to  be 
a  member  of  such  committee,  an  authority  from 
him  to  the  other  members  of  it  to  make  con- 
tracts by  himself  or  by  the  solicitor,  nor  an 
authority  to  the  solicitor  to  make  them  on  be- 
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half  of  the  committee.  If  the  party  not  only 
consents  to  be  a  provisional  committee-man, 
bot  authorises  his  name  to  be  inserted  and 
published  in  a  prospectus  which  merely  states 
the  names  of  the  members  of  the  provisional 
committee,  and  nothing  more,  that  fact  does 
not  alter  the  liability'.  If  it  state  the  names  of 
an  aeting  or  managing  committee  also,  it  is  a 
Question  for  the  jury  to  say,  whether  it  means 
toat  the  latter  are  to  take  upon  themselves  the 
whole  management  of  the  concern,  or  that  the 
former  have  constituted  the  latter  their  agents  to 
mana^  it  on  their  behalf,  in  which  case  the 
former  would  be  liable  for  the  contracts  of  the 
latter.  Or,  if  the  aoUcitor's  name  were  men- 
tioned in  it,  the  question  for  the  jury  would  be, 
whether  it  meant  that  he  was  to  be  employed 
by  those  of  the  committee  who  acted,  or  that 
he  was  already  appointed  by  all  whose  names 
were  mentioned,  as  their  solicitor,  to  do  all  so- 
licitor's work  on  their  behalf;  and  further, 
what  was  the  business  then  usually  transacted 
by  solicitors  in  such  undertakings  on  behalf  of 
the  company.  And  the  same  as  to  the  se* 
cretary. 

Where  there  ia  also  evidence  that  the  defend- 
ant has  acted  with  relation  to  the  proposed 
scheme,  it  is  a  question  for  the  jury,  whether 
by  his  consent  and  acts,  he  has  authorised  the 
solicitor,  or  secretary,  or  any  member  of  the 
committee,  to  pledge  his  creait  for  the  neces- 
sary and  ordinary  expenses  to  be  incurred  in 
forming  such  a  companv ;  and  if  so,  whether 
the  work  was  done,  ana  the  credit  given,  on 
the  faith  of  his  being  liable. 

Such  an  intended  association  does  not  con- 
stitute a  partnership,  inasmuch  as  it  constitutes 
no  agreement  to  share  in  profit  or  loss. 
BxyntU  v.  Isewis;  Wyld  v.  Hopkins,  15  M.  & 
W.  517. 

3.  Decision  of  a  co-ordinate  court,  —  The 
Court  of  Exchequer  having  decided  the  same 
point  as  that  sought  to  be  raised  on  showing 
canse  against  a  rule  nisi  to  enter  a  nonsuit,  this 
court  refused  to  hear  the  arguments,  holding 
that  the  Exchequer  decision  was  to  be  con- 
sidered as  binding  until  reversed  by  a  court  of 
error.    Barker  v.  Stead,  33  L.  O.  455. 

4.  Attendance  at  Meeting.— Evidence  of  iden- 
%.— In  order  to  establish  the  identity  of  the 
defendant  as  having  been  present  at  a  meeting 
of  a  railway  provisional  committee  of  which  he 
was  a  member,  for  the  purpose  of  making  a  re- 
solution passed  at  such  meeting  admissible  in 
evidence  against  him,  it  is  not  enough  to  pro- 
duce the  minute  book  of  the  proceedings  copied 
from  a  previous  rough  draft,  and  containing, 
amongst  those  present,  a  similar  name  to  the 
defendant's,  and  to  show  that  the  defendant  was 
the  only  person  bearing  that  name  on  the  pro- 
visional cbinmittee,  and  that  he  had  been  sum- 
moned to  attend  it.  Giles  and  another  v.  Corn- 
foot,  33  L.  O.  13. 

See  Action  by  Promoter;  Partnership;  Pro- 
spectus, Construction  of, 

PR08P.ECTU8,   CONSTRUCTION   OP. 

Provisional  conuniitee, — Authority  qf  manag- 
ing  commUieek-^Whtie,  in- addition  to  the  cir- 


cumstance of  the  defendant's  being  a  member 
of  a  railway  provisional  committee,  it  was  proved 
that  the  published  prospectus  stated,  that  until 
an  act  of  parliament  should  be  obtained  the 
committee  of  management  was  to  have  the  con- 
trol of  the  companv's  affairs,  and  to  apply  the 
funds.  Sec.  I  Held,  tnat  no  authority,  either  ex- 
press or  implied,  was  given  to  the  managing 
committee  to  contract  on  the  credit  of  the  pro- 
visional committee. 

Semble,  that  any  authority  given  by  the  terms 
of  a  prospectus  is  not  to  be  considered  as  de- 
rived solely  from  the  provisional  committee. 
Dawson  and  others  v.  Morrison,  34  L.  O.  230. 

PURCHASE    OF   LAND. 

Expiration  of  powers  given  by  a  railway  act, 
-^Injunction. — Where  a  power  for  the  compul- 
sory purchase  of  land  is  given  by  act  of  parlia- 
ment for  the  space  of  three  years,  and  before 
the  expiration  of  the  three  years  a  jury  meet  to 
assess  the  value  of  certain  land,  but  do  not  find 
a  verdict  until  after  the  expiration  of  the  three 
years :  Held,  that  such  verdict  went  for  nothing, 
and  an  injunction  granted  to  restrain  the  com- 

Eanv  from  proceeding  to  take  possession  of  the 
md.      Brocklebank    v.   Whitehaven  Railway 
Company,  34  L.  O.  381. 

REINVBSTMBNT   OF   RAILWAY   MONET. 

9^10  Vict.  c.  20.— Application  to  allow  the 
security  on  which  money  had  been  invested 
under  an  order  of  the  court  to  be  changed,  re* 
fused,  there  being  no  authority  for  doing  soin 
the  act  9  &  10  Vict.  c.  20,  In  re  Harwich 
Railway,  34  L.  O.  104. 


See  Broker, 


SCRIP. 


SECRETARY. 


Assumpsit, — A.  and  B.  were  provisional  di-^ 
rectors  of  a  projected  railway  scheme,  and  A, 
was  afterwards,  with  the  consent  of  B.  and  the 
other  directors,  appointed  secretary  to  the  com- 
pany, and  B.  attended  meetings  of  the  com- 
pany whilst  A,  acted  as  secretary.  The  scheme 
was  afterwards  abandoned. 

Held,  that  A,  could  maintain  an  action 
against  B.  for  services  rendered,  and  that  jB» 
by  his  own  conduct  was  estopped  from  taking 
the  objection  that  A,  having  been,  once  jointlv 
interested  in  the  undertaking  with  him,  coula 
not  divest  himself  of  that  liability  so  as  to  sup- 
port the  action.    Day  v.  Sharpe,  32  L.  O.  543. 

SHARBKOLDBR. 

Calls. — Alteration  of  line — A.  applied  for 
shares  in  a  proposed  railway  from  *'  Dublin  to 
Mullingar  and  Athlone,"  and  signed  the  sub- 
scription contract,  and  shortly  afterwards  sold 
the  scrip.  The  directors  subsequently  ob- 
tained an  act  of  parliament  enabling  the  com- 
pany to  make  a  railway  from  "  Dubhn  to  Mul- 
Ungar  and  Longford,"  and  there  was  a  clause 
requiring  the  company  to  purchase  a  canal.  .  In 
an  action  against  ^.  for  calls,  held,  first,  that, 
he  was  the  shareholder  and  not  the  vendee  of 
the  scrip ; '  secondly,  that  he  was  not  discharged^ 
from  liaoility  by  reason  of  the  alteration  In  the* 
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lioe  Banctkmed  by  parUament,  or  tbe  obUgatum 
to  purchase  the  canal.  The  MidUmi  Oreai 
We$iem  RaUway  Ctm^tmyY,  Gordtm,  34  L.O. 
14. 

[The  other  sections  of  the  Analytical  Digest 
in  the  present  volume  are : — 

1.  Law  of  Attorneys,  pp.  8,  224,  376. 

2.  Law  of  Costs,  pp.  31,  224,  ^77* 

3.  Law  of  Wais,  p;  56. 

4.  Law  of   Property  and    Conveyancing, 
p-74. 

5.  Constmction  of  Statutes,  p.  101. 

6.  Principles  of  Equity,  p.  127. 

7.  Equity  Pleadings,  p.  148. 

8.  Equity  Practice,  p.  173. 

9.  Evidence,  p.  199. 

10.  Privy  Council  Appeals,  p.  247. 

11.  Court  of  Review, — ^Bankruptcy,  p.  269. 

12.  Criminal  Law,  p.  294. 

13.  Law  of  Ni»  Prius,  p.  321. 

14.  Poor  Law  and  Magistrates'  Cases,  350. 

15.  Law  of  Railways,  402. 

Our  readers  will  thus  be  enabled  readily  to 
refer  to  each  part  of  the  Digest.  This  division 
of  the  points  decided  into  the  general  subjects 
to  which  they  belong,  is  evidently  more  con- 
venient for  reference  both  by  the  Practitioner 
and  the  Student,  than  the  miscellaneous  alpha- 
betical arrangement  usually  adopted.] 


RECENT    DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 

UEPOBTBD    BY    BARRISTERS    OF    THB    SBVBRAL 
COURTS. 

%flrtr  Cbanctnor. 
Jones  V.  Fawwtt.    July  ig^  1847. 

SUBSTITUTION  OP  A  NBW  NBXT   FRIBND  BY 
PLAINTIFF,  A  MARRIBD  WOMAN. 

t^e  substHmtiott  of  a  new  next  friend  by 
pkdniiff,  a  married  womem,  is  not  a  pro- 
eeeding  as  of  amrse,  and  therefore  the  court 
will  not  change  a  substantial  next  friend 
for  a  person  who  is  insolvent  or  a  pauper. 
Mr.  Teed,  for  the  defendant  in  this  suit, 
moved  to  discharge  an  order  of  Vice-Chancellor 
Knight  Bruce,  made  on  the  3rd  of  March  last, 
appointing  one  Mr.  S.  to  be  the  next  friend  of 
Mrs.  Jones,  the  plaintiff,  in  the  room  of  Mr. 
Gregory,  the  latter  paying  the  costs  of  the  ap- 
plication, and  giving  security  for  such  as  had 
then  been  incurred.    The  grounds  of  the  pre- 
sent motion  were,  that  the  proposed  next  friend 
was  not  in  solvent  circumstances,  and  that  hav- 
ing procured  a  friend  to  accept  certain  bills  of 
exclmnge  for  him,  he  had  absconded  without 
luting  them  up  when  due.    [Lord  Chamedlor. 
The  question  is  whether  you  can  prevent  the 
plainuff  from  going  on  with  the  suit^  or,  in 
other  words,  whethsr  the  court  caa  withhold 


its  leave  to  permit  tiie  plaintiff  to  lemoTe  an 
approved  next  friend  and  substitute  anothsr 
who  may  be  a  pauper.]  This  suit  weald  not 
be  stayeo,  as  there  is  already  a  subnstin^  next 
friend ;  it  is,  therefore^  merely  an  exercise  of 
a  Judicious  chscretion  to  refuse  tiie  application 
of  the  plaintiff,  as  it  would  deprive  the  defend- 
ant of  the  security  nowposseased  for  the  pay- 
ment of  the  costs.  This  is  mot  a  case  of 
appointing  a  next  friend  in  the  first  inatanoe. 
Jjowden  v.  Hooit,  8  Beav.  399;  Peunimpton  v. 
Aloim,  1  Sim.  &  Stu.  264;  Amom.  I  Atk.  570, 
and  Drinan  v.  Mamux,  decided  by  Idxd 
Chancellor  Sugdeu  in  3  Dru.  &  War.  154. 

Mr.  Collins,  who  was  with  Mr.  Teed,  re- 
ferred to  Melling  V.  Melling,  4  Mad.  261; 
Lawlty  V.  Halpen,  in  Bunb.  310,  cited  in 
Daniel's  Chanoeiy  Practice,  p.  120  (Head- 
lam's  £dn ) 

Mr.  BeU,  contrh,  supported  his  hoBoor's 
order.  ^Lord  Chamcellor.  You  must  show  a 
case  where  a  phiintiff,  a  married  woman,  is  at 
Uberty  to  come  at  any  time  and  diange  her 
next  triend  as  of  course.]  Not  aware  of  any 
such  case,  but  authorities  are  equally  divided 
on  the  subject,  whether  k  feme  coiverte  is  or 
not  compellable  to  procure  a  solvent  person 
for  her  next  friend.  In  Dowden  ▼.  Hsei; 
si^ir^  the  Master  of  the  RoUs  remarks,  that 
there  are  two  cases  in  which  she  has  bea 
allowed  to  sue  by  a  next  friend  m  formd  pau- 
peris, vis.,  ColUer  v.  Young,  2Ml  October, 
1743,  and  Valentine  v.  f^alker,  I9th  May, 
1834. 

The  Lord  Chancellor.  The  question  as  to 
the  plaintiff's  right  to  nominate  any  persoa  as 
her  neit  friend  in  the  first  instance,  is  not 
raised  in  the  present  case.  There  is  a  next 
friend  with  whom  the  defendant  is  sattisfied. 
It  is  clearly  not  a  matter  of  course  to  change 
the  next  fnend  at  the  will  of  the  plaintiff^  for  d 
it  were,  it  would  be  unnecessary  to  bring  the 
other  side  here.  It  is  a  matter  of  indulgenes 
to  be  granted  in  the  discretion  of  the  ooorL 
Therefore,  the  interests  of  the  defendant  and 
not  those  of  the  plaintiff,  must  be  consulted. 
The  proposed  suostitute  is  evidentiy  not  a  fit 
person  to  be  appointed.  Facts  which  are  not 
contradicted  are  sworn  in  an  affidavit  impugn* 
ing  his  honesty  and  solvency — both  imfionaBt 
circumstances  in  the  matter  of  security  fat 
costs.  I  therefore  think  that  the  order  of  the 
Vice-Chancellor  must  be  discharged. 

Stallit  Cnurt. 
Moore  v.  Clayhom.    July  13  and  27, 

BaUITABLB   FBB. — ^JOXNT  TENANCY. 

Held  that  a  devise  to  trustees  in  fee  in  tmstfor 
the  use  and  bendU  qf  A.  B.  OMkd  C,  the 


rents  to  be  paid  for  their  i 
the  survivors  and  survivor  of  them  share 
and  share  alike,  created  an  oqmtable  estate 
in  fee  in  A.  B.  and  C,  as  Joint  tenmnts. 

Turn  anertaona  in  tfaia  suit  turned  upoB  the 
effisct  to  be  given  to  a  decree  of  copfbMa  to 
tnutees '' in  trust  for  the  use  and  ben^t  of  the 
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three  illegitimate  ehiklreii  of  the  tettator,  the 
rents  to  be  paid  for  their  maiatenanee,  and  the 
mmvoTB  .and  sorriyor  of  them,  share  and  share 
dike."  Three  differ^t  constmctkma  were 
eoDteoded  for  by  different  parties. 

Mr.  Thmer  and  Mr.  Fiimanf  for  parties 
dumiag  mider  the  sunriTor  of  the  tiiree  elul- 
dren,  maintained  tlwt  the  devise  created  an 
equitable  joint  tenancy  in  fee.  The  whole  legal 
interest  bong  given  to  the  trustees,  the  whole 
eqidladile  interest  passed  to  the  eeHm  que  trusts. 
Vasf  cited  Knight  v.  Sehnm,  3  Scott,  N.  R. 
409;  and  &e  cases  referred  to  in  Jannan  on 
Wills,  ii.  177,  178,  especially  Baean  t.  Roach. 

Mr.  Lfeycf,  for  an  assignee  of  one  of  the 
otW  children,  contended  that  the  devise 
passed  the  equitable  fee  to  the  three  cestui  que 
trusts  as  tenants  in  common. 

Mr.  Pmvis,  for  one  of  the  heirs  at  law  of  the 
testator,  contended  that  the  cestui  que  trusts 
took  estates  for  life  only.  There  must  be  a 
dear  intention  upon  the  will  to  create  a  trust ; 
but  here  there  was  nothing  to  show  that  the 
testator  intended  to  pass  the  whole  interest. 
He  referred  to  Burr  v.  Swindles,  4  Russ.  283 ; 
EsdaHe  v.  Vaughan,  1  R.  &  ^f  .  504 ;  Vaughan 
T.  Esdaile,  8  B'mg.  323;  Doi  d.  Lean  v. 
Lean,  1  Q.  B.  Rep.  229. 

Mr.  Schomberg,  for  another  of  the  heirs  at 
law,  took  the  same  view,  and  urged  that  there 
was  a  good  reason  here  for  gii'ing  the  estate  to 
trustees  in  order  to  escape  any  risk  of  forfeiture, 
which  distraguished  this  case  from  those  cited 
by  Mr.  Turner.  He  cited  JRoe  d.  Miers  v. 
i%Wes,  7  Dum.  k  E.  589. 

Lord  Langdale  said,  that  the  testator  gave 
the  whole  legal  interest  in  the  copyhold  estates 
to  the  trustees,  and  then  declared  that  these 
estates  were  to  vest  in  them  for  the  use  and 
benefit  of  his  three  children.  He  thought  that 
DO  trust  resulted  to  the  testator  or  his  heirs, 
but  that  the  devise  made  the  children  joint 
eipiitable  tenants  in  fee.  If  the  words  **  sur- 
viTors  and  survivor,  share  and  share  al&ke," 
had  been  introduced  into  the  original  gift  to  the 
cestui  que  trusts,  he  thought  that  they  would 
have  created  a  tenancy  in  common,  but  that  in 
the  place  where  they  were  introduced  they  ap- 
plied only  to  the  direction  for  maintenance. 

Re  Datid  Taylor.    July  18th,  1847. 

ORDER    TO     COMMIT. — NGN    DELIVERY    OP 
DOCUMENTS, 

The  course  of  practice  to  enforce  the  delivery 
up  qf  documents  is,  to  obtain  first  the  gene- 
ral order  for  delivery,  then  an  order  sped- 
fying  some  limited  tims^  then  the  four-day 
order,  and  lastly  the  order  to  commit. 

In  this  case  Mr.  Rogers  moved  for  an  order 
to  commit  Mr.  Taylor  for  not  having  delivered 
up  certain  deeds  and  papers,  in  compliance 
with  an  order  dated  the  22nd  of  April,  which 
ordered  their  deliverv  within  a  week,  and  which 
bad  been  preceded  oy  an  order  of  the  23rd  of 
Mardi,  directing  the  dalivery  genecally. 

Bnt  Lord  LaugdaJe  said,  that  he  was  not  cn« 
titled  to  the  order  for  eomnutteL    The 


was,  firat  to  obtain  the  general  order,  then  an 
order  specifying  some  limited  time,  then  the 
foor-day  order,  and  then  the  order  to  commit. 


Vfrr^Tftantfllor  of  tfnglanl^. 
Varty  v.  Duncan»    July  10,  1847. 

MISTAKE.— ISSUE   PRO   C0NFE8S0. 

I^'here  a  defendant  had  obtained  an  order 
that  plaintiff  should  proceed  to  trial  of  an 
issue  by  a  certain  time,  or  that  in  dtfauU, 
the  issue  should  be  taken  pro  confesso  as 
against  the  plaintiff,  and  the  plaintiff 
omitted  through  mistake  to  give  notice  in 
time  of  the  trial,  an  order  to  take  the  issue 
pro  confesso  refused. 

In  this  case  it  appeared,  that  on  the  9th  Feb* 
last,  an  order  was  taken  by  the  defendants  with- 
out opposition,  that  the  plaintiffs  at  the  Mid- 
summer sittings  after  Trinity  Term  then  next, 
should  proceed  to  a  new  trial  of  the  issue  at 
law,  directed  by  an  order  in  the  cause  dated 
Nov.  4,  1846,  and  in  default  thereof,  that  the 
issue  might  be  taken  pro  confesso  in  favour  of 
the  defendant  Duncan.  No  notice  of  trial  of 
the  issue  had  been  served  on  Duncan,  and  the 
last  day  for  setting  down  the  issue  for  trial  in 

Sursuance  of  the  said  order,  was  the  14th  of 
une  last,  and  plaintiffs  not  having  set  it  down, 

Mr.  Walker  and  Mr.  Elmsley  now  moved  on 
behalf  of  defendant  Duncan,  tJiat  the  issue 
might  be  taken  pro  confesso  in  favour  of  him, 
as  against  all  the  plaintiffs,  citing  Casbome  v. 
Barsham,  5  Myl.  &  Cr.  113. 

Mr.  Bethell  and  Mr.  Schomberg,  contrl^ 
urged,  that  the  omisMon  on  the  part  of  the 
plaintiff's  solicitor  to  give  notice  of  trial  was  an 
oversight  on  the  part  of  his  derk,  he  not  being 
aware  at  the  time  of  the  order  of  9th  Feb.  1847« 
That  the  plafntiff  had  immediately  applied  to  a 
judge  at  chambers  for  leave  to  enter  the  issue 
nunc  pro  tunc  and  offering  to  pay  the  defend- 
ants the  costs  incurred — that  the  defendant 
Duncan  had  refused,  and  although  plaiatiA 
had  endeavoured  in  every  way  to  rectify  the 
mistake,  Duncan  had  tried  to  prevent  them 
from  doinff  so — ^that  the  case  of  Casbome  v. 
Barsham,  though  cited  by  the  other  side,  was 
really  in  favour  of  plainuff.  They  cited  Hood 
V.  Pimm,  4  Sim.  101. 

The  Viee^ChanceUor  said,  that  this  was  a 
common  case  of  a  mistake,  and  he  mentioned 
this  particularly,  because  there  had  been  a  case 
before  him  about  a  twelvemonth  since  where  a 
clerk  had  made  a  slip,  and  he  refused  to  relieve^ 
not  becauae  there  had  been  a  mistake,  but  be- 
cause there  had  been  gross  negligence.  In  the 
present  case  it  seemed  there  was  a  mistake^ 
coupled  with  an  intention  which  existed  on  the 
part  of  the  plaintiffs  so  long  ago  aa  the  9th  Feb* 
last,  to  go  on  and  execute  the  order  of  the 
court.  There  was  no  opposition  offered  to  the 
motion,  and  the  order  was  made  on  a  mece 
affidavit  of  service,  but  the  thing  slipped  out  of 
the  mind  of  the  parties  who  ought  to  have 
served  thenotice  of  triaL  Thev  were  wrong  in 
not  being  more  alive  to  their  auty ;  but  when 
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the  error  was  discovered,  a  summons  was  im- 
mediately taken  out  before  a  judge,  and  an  offer 
made  to  pay  all  the  costs  incurr^  and  put  the 
case  in  the  same  situation  as  before.  The  defend- 
ant Duncan  refused  this  offer,  and  strenuously 
opposed  having  the  matter  set  right.  Was 
that  fair  ?  There  had  been  inattention,  but  he 
bought  that  it  had  been  counteracted  by  the 
obstinate  opposition  of  Mr.  Duncan.  In  com- 
mon fairness  he  ought  to  have  proceeded  under 
those  circumstances,  and  seeing  there  had  been 
an  error  on  both  sides,  he  considered  the  best 
thing  he  could  do,  was  to  make  no  order  at  all. 


Court  of  iCebfcto. 

Exparte  Morrison,  in  re  the  London  and  Bir- 

nUngham  Extension  Railway  Company. 

June  30,  1847. 

PRACTICE.— SERVICE   OP  PETITION. 

A  petition  by  some  of  the  directors  of  a  rail- 
way company,  and  which  was  served  on  the 
petitioning  creditor  and  official  assignee, 
seeking  to  annul  a  fiat  issued  against  the 
company  after  its  dissolution  under  the 
provisions  of  the  act  9  4'  1^  Vict.,  c.  28, 
teas  ordered  to  stand  over,  that  service  of 
it  might  be  made  on  others  of  the  directors 
who  did  not  coincide  in  the  view  of  the 
petitioners. 

The  petition,  in  this  case,  was  presented 
by  two  of  the  directors  of  the  company,  pray- 
ing that  the  fiat  issued  against  the  company 
under  the  statute  of  7  &  8  Vict.,  c.  Ill,  might 
be  annulled.* 

Bacon  and  Glasse  supported  the  petition. 

RusseU  and  Hawkes,  for  the  petitioning 
creditors  and  official  assignee,  said  that  the 
petition  could  not  be  heard,  it  not  having  been 
served  upon  any  persons  representing  the 
company.  Although  the  company  was  dis- 
solved at  the  date  of  the  fiat,  the  28th  section 
of  the  8  &  9  Vict.,  c.  28,  enacted,  that  upon 
the  petition  of  any  three  of  the  committee,  or 
of  any  creditor,  a  fiat  in  bankruptcy  should 
issue  against  such  company  by  the  registered 
name  or  style  of  such  company,  and  the  com- 
pany should  thereupon  be  deemed  to  be  within 
the  provisions  of  the  7  &  8  Vict.,  c.  Ill,  in  all 
respects  as  if  a  fiat  in  bankruptcy  had  issued 
against  it  under  the  said  act  before  its  dissolu- 
tion. 

The  Chief  Judge  said : — ^The  petitioners  are 
two  only  out  of  a  number  of  twelve  or  four- 
teen persons,  who,  at  the  time  when  I  under- 
stand the  company  was  dissolved,  namely,  in 
September  last,  were  its  managing  or  govern- 
ing body,  that  is,  its  directors,  or  committee 
of  management,  or  whatever  their  desijpoation 
mav  have  been.  That  state  of  things  is,  as  I 
unaerstand,  admitted.  I  understand  it  to  be 
further  admitted,  that  not  one  of  the  number 
of  twelve  or  fourteen  has  been  served  with 

*  His  honour  threw  out  that  Richardson  v. 
Larpent,  2  Y.  C.  C.  C.  507,  was  an  analo- 
gous case. 


this  petition,  except,  of  course,  if  it  is  an  ex- 
ception, the  petitioners  who  present  it;  aad 
that  of  those  who  have  not  been  served,  tome 
dissent  from  the  view  taken  by  the  petitionen, 
who  desire  that  the  fiat  should  be  annulled, 
and  that  of  those  some  one  at  least  is  witbin 
the  jurisdiction  of  the  court.  I  am  of  opinion 
that  in  such  a  state  of  things  this  petition  can- 
not be  heard.  It  is  a  different  question  whe- 
ther any  interim  order  should  be  made  with 
regard  to  the  proceedings  before  the  commis- 
sioner. I  do  not  suppose  that  it  has  entered 
into  the  imagination  of  any  one,  that  it  could 
be  necessanr  to  serve  every  shareholder,  or  that 
any  person  has  thought  of  any  such  thing  being 
reouired.  All  the  court  requires  is  that  some 
substantial  person  or  persona  in  pari  cotS- 
tione  with  the  petitioners,  bat,  taking  a  dif- 
ferent view  of  the  matter,  should  be  served. 


LAW  PROMOTIOX. 

Tim  Queen  baa  bven  pleased  to  appoint  Wflliao 
Darnell  Davis,  Esq.,  to  be  Chief  Jnatice,  aad 
William  S«agg,  Esq.,  to  be  her  Majesty's  AtUv- 
ney-Geaerol  for  the  Island  of  Grenada. 


THE  EDITOR'S  LETTER  BOX. 

We  have  made  inquiries  for  "  Rogator"  as 
to  the  time  when  and  occasion  on  which  the 
Crown  last  exercised  the  power  of  issninc  out 
the  writ  '*  ne  exeat  regud,*'  but  have  not  yet 
procured  the  information. 

The  effusion  of  "  P.,  jun.,"  is,  we  apprehend, 
not  adapted  to  our  pages ;  but  we  recommend 
him  to  pursue  his  studies,  and  hereafter  we 
shall  hope  to  find  him  a  useful  correspondent 

A  correspondent  at  Bristol,  observing  die 
report  of  the  case  exparte  Weymouth,  34  L  0. 
252,  where  it  was  stated  that  the  role  was  made 
absolute  "to  take  out  the  certificate  at  once, 
without  giving  any  notice  or  paying  any  ar- 
rears," asks  the  meaning  of  this  latter  part 
of  the  rule  ?  No  doubt  the  new  rule  of  cooit 
does  not  compel  an  attorney,  who  has  not 
taken  out  his  certificate  immediately  on  admis- 
sion, to  pay  up  arrears  of  duty  for  Uie  time 
which  may  have  elapsed  between  the  period  of 
his  admission,  and  his  application  for  a  certifi- 
cate. The  form  of  the  rule  is  correcUy  stoted 
in  the  report ;  and  the  reason  of  it  appears  to 
be  this  :  if  the  attorney,  in  the  affidavit  in  sup- 
port of  his  application  for  a  certificate,  could 
not  swear  that  he  had  not  practised  since  his 
admission,  he  would  be  required  to  pay  dw 
duty  and  a  fine. 

"Tacitum"  refers  our  correspondent  "An 
Old  Subscriber  "  to  the  act  6  &  7  Vict  c.  S5, 
by  which  it  is  enacted  that  witnesses  are  not  to 
be  excluded  from  giving  evidence  by  incapacity 
from  crime  or  interest.  Therefore,  a  share- 
holder is,  without  doubt,  a  competent  witness 
on  behalf  of  a  joint-s^.  ck  bank. 


DIGEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  AUGUST  28,  1847. 


**  Qnod  magis  ad  Noa 
•ioannmalina  eie»a|iti 


HWAT. 


PROCEEDINGS    AND   PRACTICE 
OF  ELECTION  COMMITTEES. 


Hating  described  in  the  last  nomber,  m 
minutelj  as  our  limits  would  permit,  the 
coostruction  of  select  committees  appointed 
for  the  trial  of  coDtroverted  Sections,  we 
proceed  now  to  state  the  coarse  of  pro* 
ccediDg  after  the  committee  has  met ;  pre- 
misiag  that  the  hour  £x  the  first  meeting 
ia  fixed  by  the  house^  and  must  be  within 
24  hours  after  the  committee  has  been 
sworn,  unless  S«iday»  Christnaaa-cbjy  or 
Good  Friday,  shonld  intenrcne. 

The  committee  are  attended  by  a  com- 
mittee derk,  who  takea  numites  of  the  pro- 
ceedings, and  also  by  a  short-hand  writer, 
who  is  sworn  '<  faithfully  and  truly  to  take 
down  the  evidence  giTen  be&re  sudi  com- 
mittee, and  from  day  to  day,  as  occasion 
may  require,  to  writ^  or  cause  the  same 
to  be  written,  m  worda  at  length  for  the 
use  of  the  committee."    The  committee 


for  the  committee^  at  this  meeting,  to  enter 
into  reaolutions  regulating  the  mode  in 
which  they  desire  the  inquiry  should  be 
conducted ;  but  those  resolutions  neces- 
sarily vary,  being  in  general  framed  with 
reference  to  the  alleged  circumstances 
which  the  committee  expect  to  be  called 
upon  to  investigate  in  the  particular  case^ 
aad  are  frequently  modified  in  the  course 
of  the  inquiry,  whenever  it  is  found  neces- 
sary for  the  purposes  of  justice*  The  re- 
solutions  commonly  adopted  by  committees, 
having  no  reference  to  die  particular  sdb- 
ject-matter  of  inquiry,  are,  1st,  That 
coonsel  shall  not  be  at  liberty  to  go  into 
any  matter  not  referred  to  in  his  openmg 
statement.  :2ndly.  That  no  more  than 
two  counsel  representing  the  same  interest 
shall  be  heard  at  the  same  side  on  any 
poinc  3rdly,  That  no  witness  shall  be 
examined  who  remains  in  the  room  during 
any  part  of  the  proceedings,  Ac  Where 
there  are  different  parties  before  the  com- 
mittee, who  have  really  separate  interests, 
each  party  is  entitled  to  be  heard  by  his 
own  counsel,  and  although  two  only  can 


has  authority  to  send  for  persons,  papers, 
aoad  records,  and  aU  witnesses  are  examined  j 

upon  oath,  which  is  administered  bjr  the '  be  heard,  it  is  not  unusual  to  retain  a  third, 
committee  clerk.  After  the  committee  |  or  even  a  fourth,  to  act  in  the  absence  of 
baa  met,  the  parties,  represented  by  their  j  others,  as  occasion  may  require, 
coonsel  and  agents,  are  called  in,  and  the  {  The  direct  duty  which  devolves  upon 
petition^  or  petitions,  if  there  be  more  |  the  select  committee  is,  to  try  the  merits  of 
than  one  referred  to  the  committee,  is  or  i  the  election  or  return,  or  both ;  and  in 
are  read.    If  there  be  two  persons  claim-  doing  this  the  committee  is  incidentally 


ing  to  act  as  returning  officers,  and  the 
house  has  come  to  any  resolution  providing 
for  such  an  event,  the  resolution  is  read ; 
or,  if  there  be  a  double  return,  the  resolu- 
tion  of  the  house  of  March,  1727,  provid- 
ing which  of  the  parties  should  be  heard  in 
tibe  first  insUnce,  is  also  read.  It  is  usual 
Vol.  XXXIV.  No.  1,016. 


required  to  determine — whether  the  pe- 
titioners  or  the  sitting  members,  or  either 
of  them,  are  duly  returned  or  elected— 
whether  the  election  is  void,  or  whether  a 
new  writ  ought  to  issue;  and  they  may 
also  agree  to  any  resolution  arising  out  of 
the  circumstances  which  have  come  under 
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their  consideration,  which  resolution  should 
be  reported  to  the  house,  at  the  time  when 
they  report  the  determination  they  have 
come  to  in  respect  of  the  petition  or  pe- 
titions submitted  to  them. 

When  any  difference  of  opinion  arises 
amongst  the  members  of  the  committee 
upon  any  point  submitted  for  their  deter- 
mination, and  they  desire  to  deliberate,  it 
is  usual  to  clear  the  room  of  all  strangers. 
The  question  is  then  put  by  the  chairman, 
and  the  names  of  the  members  voting  pro 
and  con  entered  upon  the  minutes.  The 
question  is  decided  by  the  majority,  but 
if  the  numbers  are  equal,  the  chairman  has 
a  casting  vote  in  addition  to  his  own  vote. 
If  the  committee  divide  upon  any  ques- 
tion, every  member  is  required  to  vote  for 
or  against  the  proposition. 

Election  committees  sit  from  day  to  day^ 
and  cannot  adjourn  for  a  longer  period  than 
24  hours,  (unless  Sunday,  Christmas-day, 
or  Good  Friday  intervene,)  without  a 
special  application  to  the  house.  It  is  the 
duty  of  the  members  of  a  committee  to 
attend  at  the  hour  appointed,  and  the  com- 
mittee cannot  proceed  to  business  until  all 
the  members  are  present,  unless  leave  of 
absence  has  been  previously  granted  by 
the  house.  If  the  committee  is  not  formed 
by  the  attendance  of  all  the  members, 
within  an  hour  after  the  time  appointed  for 
the  first  meeting,  or  within  an  hour  af^er 
the  time  fixed  by  adjournment,  the  chair- 
man adjourns,  and  reports  the  fact  of  ad- 
journment, with  its  cause,  to  the  house. 
In  case  of  sickness,  or  other  special  cause, 
verified  upon  oath,  the  house  will  excuse 
the  attendance  of  a  member,  and  such 
member  is  thenceforth  precluded  from 
sitting  or  voting  in  the  committee ;  but  a 
member  absent  without  leave  or  some 
urgent  necessity,  is  liable  to  be  taken  into 
the  custody  of  the  Serjeant-at-Arms,  and 
punished,  or  censured,  as  the  house  may 
think  fit.  If  the  chairman  of  a  committee 
die,  or  is  excused  from  attendance,  the 
remaining  members  of  the  committee 
choose  a  chairman  from  amongst  them 
selves ;  and  if  the  votes  for  a  chairman  are 
equal,  the  member  whose  name  stands  first 
has  the  casting  vote.  If,  from  any  cause, 
the  number  of  attending  committee-men 
be  reduced  from  five  to  any  less  number 
t|)aa<-ljtii1e^,  fi^d  so  continue  (or  three 
*■.  lilting  days,  the  committee  is  dissolved, 
/^  ornks^  the  parties  all  consent  that  the  re- 


.^     to  isc*^  '  Vphen-  ^ 


:-men  should  continue 
»  committee  has  been 
[ling  to  any  determina- 


tion, a  new  committee  is  appointed  in  die 
manner  already  described. 

As  before  intimated,  the  course  of  pro- 
ceeding in  committee  is  necessarily  ^ 
vemed  in  a  great  degree  by  the  natmremid 
subject-matter  of  the  inquiry.  Whcce 
candidates  petition  to  be  seated,  it  is  the 
ordinary  course  to  hear  the  cases  of  sodi 
candidates  in  the  order  in  which  their  pe- 
titions are  marshalled,  by  the  house.  In 
the  case  of  a  double  return,  the  candidate 
whose  name  is  first  returned,  or  whose  re- 
turn is  immediately  annexed  to  the  writ, 
is  first  heard.  Preliminary  objections  are 
often  taken  with  regard  to  the  form  of  the 
petition,  or  the  circumstances  of  its  pre- 
sentation, tiie  right  or  character  of  the  per- 
sons subscribing  it,  or  the  eligibility  of  the 
candidate  it  is  proposed  to  seat.  These 
and  other  prelimmary  objectiona,  of  a 
similar  nature,  are  usually  decided  by  the 
committee  before  they  enter  up<m  the 
merits  of  the  petition. 

It  sometimes  happens  that  after  a  select 
committee  has  been  appointed,  the  sitting 
member  declines  to  continue  a  party  to  the 
inquiry,  and  abandons  his  right  to  sit  as 
member.  Under  such  circumstances,  the 
course  of  proceeding  adopted  by  com* 
mittees  has  not  been  uniform,  for  whilst 
some  committees  have  declared  the  peti- 
tioning candidate  duly  elected  without 
more,  others  have  required  the  petitioners 
to  proceed  and  establish  their  casea. 

When  the  preliminary  objections  are 
disposed  of  in  mvour  of  the  petitioner,  or 
if  no  preliminary  objections  be  made,  the 
senior  counsel  for  the  petitioner  opens  his 
case,  concisely  stating  every  fact  on  which 
he  means  to  rely,  so  that  the  opposite  party 
may  be  fairly  apprised  of  the  nature  of  the 
evidence  to  be  adduced ;  and  bearing  in 
mind,  that  every  fact  he  can  be  permitted 
to  establish  in  evidence  must  support  some 
one  or  more  of  the  allegations  contained  in 
the  petition.  Where  there  are  seversl 
distinct  allegations  in  a  petition*  the  deter- 
mination of  any  one  of  which  would  be 
decisive  of  the  matter  in  issue,  it  is  not 
uncommon  for  the  committee  to  resdve, 
With  or  without  the  consent  of  the  parties, 
that  such  questions  shall  be  tried  and  deter- 
mined separately,  in  such  order  as  may  be 
deemed  convenient,  having  reference  to 
the  nature  of  the  questions  to  be  decided, 
and  the  time  likely  to  be  occupied  in  the 
inquiry.  When  the  determination  of  any 
particular  allegation  of  a  petition,  either  in 
the  aflBrmative  or  the  negative,  would  not 
decide  the  right  of  the  petitioner,  it  is  not 
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araal  to  determine  parUcalar  allegations  in 
the  petitiooy  but  it  is  found  more  conve* 
nient  to  hear  all  that  can  be  proved  in 
support  of  the  petitioner's  case^  and  then 
to  call  upon  die  counsel  for  the  sitting 
member  for  his  answer  to  any  allegations 
whidi  are  deemed  material  and  have  been 
supported  by  proof. 

After  the  opening  statement  of  the  pe- 
titioner's case,  the  next  proceeding  is,  the 
production  and  proof  of  the  poll  books, 
which  cannot  be  aispensed  with,  even  when 
the  inquiry  does  not  involve  a  scrutiny  as 
to  the  legality  of  particular  votes,  or  any 
question  as  to  the  number  of  votes  given 
for  any  candidate.  As  before  intimated, 
(ante,  p.  308,^  the  clerk  of  the  Crown  in 
Chancery  is  the  person  who  has  regularly 
the  custody  of  Aie  poll  books,  andf  upon 
service  of  a  warrant  signed  by  the  chair- 
man of  the  committee,  this  officer  produces 
the  poll  books,  and  their  production  from 
his  custody  is  declared  by  stat.  6  Vict.  c. 
18,  s.  96,  to  be  sufficient  prifN^yiicfe  proof 
of  their  authenticity. 

As  already  stated,  (p.  387,  an/e,)  when  it 
is  intended  to  question  the  validity  of  votes 
given  for  any  candidate,  at  aA  early  stage 
of  the  proceeding,  and  before  the  select 
committee  is  actually  appointed,  lists  of  the 
voters  intended  to  be  objected  to  must  be 
delivered  by  the  parties  to  the  clerk  of  the 
general  committee,  specifying  against  each 
voter's  name  the  particular  objection  or 
objections  to  be  taken  to  his  vote ;  and  the 
select  committee  will  not  allow  any  objec- 
tion to  be  taken  to  a  vote,  unless  the  name 
of  the  voter  is  found  in  the  list,  and  the 
particular  objection  meant  to  be  relied  upon 
is  specified  in  the  list.  It  is  a  frequent 
subject  of  discussion  in  committee,  whether 
the  evidence  adduced  is  sufficient  to  sup- 
port the  objection  specified  in  the  list 
against  the  voter's  name,  and  a  multitude 
of  cases  are  reported  in  which  this  question 
has  arisen,  but  no  general  principle  can  be 
deduced  from  the  decisions. 

Since  the  passing  of  the  Reform  Act, 
the  conclusiveness  of  the  register,  as  to 
the  rights  of  voters  named  therein,  has 
been  the  subject  of  many  elaborate  argu- 
ments in  committee,  and  the  decisions  on 
this  subject  have  not  been  always  uniform. 
The  2  W.  4,  c  45,  s.  60,  provides,  that 
upon  any  petition  complaining  of  an  undue 
election  or  return,  the  petitioner,  or  the 
person  defending,  may  impeach  the  cor- 
rectness of  the  register  by  proving  that  the 
name  of  any  person  who  voted  was  impro- 
perly inserted  or  retained,  and  the  name  of 


any  person  who  tendered  his  vote  impro* 
perly  omitted  from  such  register.  The  6 
Vict.  c.  18,  s.  66,  however,  gives  a  right  of 
appeal,  against  the  decisions  of  the  revising 
barrister,  to  the  Court  of  Common  Pleas, 
and  declares  that  the  judgment  of  the 
Court  of  Common  Pleas  shall  be  final  and 
conclusive  in  point  of  law,  and  binding 
upon  every  committee  appointed  for  the 
trial  of  any  petition  complaining  of  anv 
undue  election  or  return;"  and  the  98tA 
section,  adverting  to  the  doubts  that  hf|d« 
arisen  as  to  the  meaning  of  the  provision 
in  the  Reform  Act,  above  referred  to,  de- 
clares, that  it  shall  be  lawful  for  the  com- 
mittee <'  to  inquire  into  and  decide  upon 
the  right  to  vote  of  any  person  who,  being 
upon  the  register  of  voters  in  force  at  the 
time  of  such  election,  shall  have  voted  at 
such  election,  or,  not  being  upon  such  re- 
gister, shall  have  tendered  his  vote  at  such 
election,  in  case  the  name  of  such  person 
shall  have  been  specifically  retained  upon 
such  register,  or  inserted  therein,  or  ex- 
punged or  omitted  therefrom,  by  the  ex- 
press decision  of  the  revising  barrister  who 
shall  have  revised  the  lists  of  voters  from 
which  such  register  shall  have  been 
formed  :  and  also,  that  it  shall  and  may  be 
lawful  for  such  committee  to  inquire  into 
and  decide  upon  the  right  to  vote  of  any 
person  who,  being  upon  such  register, 
shall  have  voted  in  such  election,  so  far  as 
the  same  may  be  disputed  on  the  ground 
o(  legal  incapacity  at  the  time  of  his  voting, 
under  and  by  virtue  of  any  statute  now  or 
hereafter  to  be  in  force,  or  on  the  ground 
of  any  other  legal  incapacity  at  the  time 
of  his  voting,  which  may  have  arisen  sub* 
sequently  to  the  expiration  of  the  time  al* 
lowed  for  making  out  the  lists  of  voters 
from  which  the  register  of  voters  in  force 
at  the  time  of  such  election  shall  have 
been  formed;  but  tliat,  except  in  such 
cases  or  on  such  grounds  as  aforesaid,  the 
register  of  voters  in  force  at  the  time  of 
such  election  shall,  so  far  as  regards  the 
proceedings  before  such  committee,  be 
final  and  conclusive  to  all  intents  and  pur- 
poses, as  to  the  right  to  vote  in  such  elec- 
tion of  every  person  who  shall  be  upon 
such  register."' 

When  the  inquiry  before  a  committee 
involves  a  charge  of  bribery  or  treating 
voters,  the  subject  of  agency  is  one  of  ob- 
vious importance,  on  which  the  decisions 


*  As  to  the  results  of  these  several  enact- 
ments, see  Wordsworth's  Election  Law,  3rd 
Edition,  pp.  223,  224. 
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nf  conmntteei  fcave  ▼afied  iii  vl  ranHNrkame 
•degree.  The  accuBing  party  was  fre- 
quently ealled  opon,  to  connect^  the  p»rty 
ivIioBe  lets  ieraied  the  foundotum  <f  the 
charge  with  the  vitting  member^  before  the 
acts  of  bribery  were  gone  into.  The  4  ft  5 
Vict.  c.  57,  enacts,  that  the  commitlee 
lAall  recehre  evidence  of  the  whole  matter 
wheveon  it  is  alleged  that  bribery  has  been 
oommittedy  neither  shall  it  be  necessary  to 
prove  agency  in  the  fn-st  insts^ioe,  before 
giving  evidence  of  those  fiicts  whereby  the 
^dmrge  of  bribery  is  to  be  soetained.  And 
l3ie  connnittee  are  required  to  report, 
•eparately  and  distmctiy,  upon  the  facts 
of  bribery  proved  before  them,  and 
whcafehe.  the  bribery  was  committed  with 


lamed  m  cmitnraance  was  1irnii|^t  to  ihe 
ofiwe  of  the  court  two  days  too  late,  and  in 
the  other  nineteen  days.  The  defendant 
in  the  original  action  pleaded  the  Stataie 
of  Limitations,  and  the  plaintiff,  Tuider  the 
circumstances  stated,  was  nonsuited.  He 
afterwards  brought  an  action  against  his 
Attorney  for  negligence,  and  recovered,  not 
only  the  amount  of  the  bill  and  interest 
from  the  time  it  became  doe,  tMit  ali  the 
expenses  incurred  in  the  abortiTe  en- 
deavour to  keep  the  debt  alive,  the  verdict 
against  the  attorney  being  for  184IL,  in  ad- 
dition to  which  he  had  the  costs  of  two 
trials  to  pay.  The  practice  of  eiKeiii^ 
writs  to  avoid  the  operation  of  the  Statute 
of  Limitations,  originated  with  tiie  paanng 


the  knowledge  and  consent  of  the  sitting  I  of  the  Uniformity  of  Process  Act,  (2  W. 
member  or  candidate.  By  another  recent  1 4,  c.  89,  s.  10,)  which  enacts,  that  for  this 
statute,  (the  5  &  6  Vict.  c.  102,)  to  pre- 1  purpose  every  writ  issued  in  continuation 
Tent  charges  of  bribery  ftom  being  com- 'of  a  preceding  writ,  «*shaH  be  returned 
promised  or  stifled,  in  all  such  cases,  com-  \  «on  «jf  tftvenlke^,  and  entered  of  reconi 
imttees  are  empowered  to  examine  into  within  one  caSendar^  month  after  the  expi- 


the  circumstances  of  the  withdrawal,  aban- 
donment, or  fmbearance  to  prosecute  any 
charge  of  bribery,  and  to  examme  for  tWs 
purpose,  sitting  members,  candidates, 
agents,  and  other  perstms,  and  report  to 
tfie  house. 

The  subject  of  fte  costs  of  electioir  pe- 
titions, and  the  costs  and  expenses  of  wit 


ration  thereof.**  The  negligence  imputed 
to  the  attorney  in  this  case  was,  that  he 
had  not  filed  the  writ,  or  in  odier  words, 
brought  it  to  the  offce  of  the  court  in  dne 
time,  to  enable  the  officer  of  the  court  So 
enter  it.  The  Court  of  Queen's  Bench 
held  that  this  duty  was  to  be  irapKed  finm 
the  requisitions  of  the  statute,  allhoo^ 


nesses  summoned  to  attend  thereon,  wiU'not  expressed  by  it  in  words,  and  npsi 
be  treated  of  in  a  future  article,  which  will  i  this  ground  die  attorney  had  to  pay  to  his 


conclude  the 
petitions, 


series  relating  to  election 


THE  LAW  RELATING  TO  AT- 
TOKNEYS. 

LIABILITY  FOR  NEGLIGENCE — AUTHORITY. 

OuB  original  reports  have  recently  fur- 
nislied  our  readers  with  the  particulars  of 
two  cases,  which  ane  so  important  in  re- 
ference to  the  responsibilities  and  liabilities 
of  attorneys,  that  we  make  no  apology  for 
^gain  reverting  to  them. 

In  the  first  case,^  an  attorney  was  re- 
tained by  the  plaintiff  tolceep  alive  tlie  right 
of  action  on  a  bill  of  exchange  for  50/., 
which  was  overdue  six  years  less  six  days, 
and  issued  a  writ  of  summ«i8  on  the  Ist 
June,  1833.  The  debtor^  however*  kept 
out  of  the  way  and  avoided  service  until 
the  7th  February,  1839«  In  this  long  in- 
terval the  writ  was  duly  continued*  exc^t 
in  two  instances,  in  one  of  which  a  writ 

*  Hwatry,  Caldwt^,  {ante,  p.  11,)  since  re- 
ported in  iht  August  number  of  Che  Law  Jour. 

p.  274*  a  B. 


former  client,  tbe  amount  of  a  debt  wkidi 
it  is  possible  tlie  latter  would  never  haie 
reaitced  by  means  of  a  judgment  ^snst 
his  original  debtor.  Upon  this  case  we 
should  only  remark,  that  it  seems  scarody 
reasonable,  whilst  the  emoluraeBts  of  an 
attorney  are  abridged  by  modem  acts  of 
parliament,  his  responsibilities  Aonld  be 
needlessly  multipKed.  All  the  purposes  of 
justice  seem  to  have  been  as  vfoII  ^ected 
when  the  only  proof  required  was,  that  a 
writ  had  been  sued  out  within  the  sis 
years,  and  the  return  indorsed  on  it  showed 
it  was  not  served.  The  entry  of  a  aeries 
of  writs  at  intervals  not  exceeding  five 
months,  during  a  coarse,  peihapa,  of 
several  years,  throws  an  unneceasary  «Sf- 
ficulty  in  the  way  of  the  suitor,  and  as  the 
instance  oited  illustrates,  a  serioua  respon- 
sibiltty  upon  the  practitioner. 

The  aecond  case  to  which  we  are  aboat 
to  i«fer,  (Ba^w.  Bmckbatd  mmd  urteis,*) 


^  Detennmed  by  the  Court  of  Exchequer  in 
lihe  sittings  after  TVinity  Term  last,  and  reported 
mite,  p,  279.  Ithsssmeeben&rqioitedmlfe 
Law  Jour.  p.  t04*  P 
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whilst  It  TOggests  the  expe^eticy  of  great 
caution  in  appearing  for  clients  without  an 
express  authority,  appears  to  us  to  relieve 
SB  attorney  acting  bona  fide,  from  some 
fortioB  of  the  liability  he  incurred  wlien  an 
vaprineipled  dient  deemed  it  conveiiieBt 
to  repudiate  acts  done  for  his  t>eiiefit.  The 
case,  however,  is  important  tipo«  other 
grounds.  It  introduces  an  essential  modi- 
fication in  a  rule  of  practice,  which  seemed 
objectioiiable  in  principle,  and  might  occa- 
sioDdly  have  been  productive  of  great  in- 
jwtice  to  individaals.  This  rule,  wfaidi 
has  prevailed  at  least  since  the  time  of 
Chief  Justice  Holt,  is  stated  in  Salkeld's 
Beports**  to  be,  that  "  where  an  attorney 
takes  upon  himself  to  appear,  the  court 
lodes  BO  furtlier,  but  proceeds  as  if  the  at- 
torney had  auffident  authority,  and  leaves 
die  party  to  his  action  against  him."  The 
rule  was  afterwards  qualified  by  introduc- 
ing the  consideration,  whether  the  attorney 
was  solvent,  for  it  was  said  that  the  remedy 
against  an  insolvent  attorney  who  had 
acted  witliout  authority  was  in  fact  no 
leaedy,  ^  and  any  one  may  be  undone  by 
dtttveass.*'  It  is  quite  manifest,^  how- 
ever, that  the  inquiry  into  the  solvency  of 
the  attorney  must  frequently  arise  at  too 
late  a  stage  to  prevent  the  mischievous 
consequences  arising  from  his  unauthorised 
acta.  A  man  nay  be  utterly  insolvent 
whfkt  it  is  imfiosaible  to  obtain  legal  evi- 
dence of  the  fisct,  or  he  may  be  solrent, 
and  yet  not  worth  one  hundred  pounds  in 
the  world ;  and  in  either  case  the  remedy 
against  him  woald  be  inefiectuai.  The 
Court  of  Exchequer  now  proposes  to 
modify  the  rede,  hy  eonfining  the  liability 
of  a  party  lor  whom  an  attorney  has  ap- 
peared vrithout  authority,  to  cases  in  which 
the  course  of  the  proceedings  has  given 
him  notice  of  the  action  being  brought 
against  hjm  ;  but  where  the  plaintiff,  with- 
out serving  the  defendant,  accepts  the  ap- 
pearance Q^  an  unauthorised  attorney,  and 
proceeds  to  judgment,  the  court  deter- 
mined to  set  aside  the  judgment  as  irregu- 
lar, with  costs,  leaving  the  plaintiff  to  re- 
cover those  costa  and  the  expense  to  which 
he  has  been  put,  iNKH  the  attorney  hy  sum- 
awy  proceeding. 

The  facts  which  called  for  this  decisian 
were  aimple,  und  not  discreditable  to  any 
c^  ^he  parties  concerned.  The  plaintiff 
brought  his  action  against  Messrs.  Buck- 
land,  Gordon,  and  others,  as  shareholders 
in  a  brewery  company.     Bucklaod,  one  of 

'  Anon3rmous,  p.  86. 


the  defendants,  who  was  a  managmg  di- 
rector, instructed  Mr.  Leeda  of  Neath, 
who  had  acted  as  the  attorney  for  the 
conopany,  to  appear  for  all  the  defendatil8> 
which  he  accordingly  did,  and  aubseqaenCiy 
consented  to  a  judge's  order  for  payment 
of  the  debt  by  instalments.  One  of  the  in- 
stalments remaining  unpaid,  the  plaintiff 
issued  execution  against  Gordon,  who,  op 
to  this  time,  was  ignorant  that  any  action 
had  been  brought  against  him,  and  upon 
that  ground  applied  to  have  the  judgment 
against  him  set  aside.  The  court,  by  ac- 
ceding to  the  application,  and  putting  the 
defendant  €rordon  in  statu  quo,  not  only 
did  justice  so  far  as  he  was  concerned,  but 
left  the  attorney,  Mr.  Leeds,  who  was  ad- 
mitted to  be  in  solvent  circumstances,  in  a 
position  of  greater  security  than  he  would 
have  been  in  had  the  judgment  been  sus- 
tained, as  in  that  event  he  would  clearly 
have  been  liable  to  an  action  al  the  suit  of 
Gordon.  As  to  the  plaintiff,  it  is  troe  he 
was  quite  blameleas  in  the  transaction,  but, 
as  justly  rcnrarked  by  the  court,  when  the 
judgment  was  set  aside,  he  had  his 
remedy  against  the  defendant  Gordon  as 
be&re,  and  suffered  only  the  delay  and 
possible  loss  of  costs.  The  law  required 
liim  to  give  notice  to  all  the  defendants  by 
service  of  the  writ,  and  as  he  had  not 
served  Grordon,  aa  respected  him,  the  plain- 
tiff ooald  not  be  said  to  be  wboliy  free  from 
the  imputation  of  negligence. 

On  the  whole,  the  modification  intro- 
duced into  the  rule  of  practice  by  this  de- 
cision appears  to  be  consonant  with  legal 
principles,  and  to  put  the  rule  on  a  sound 
and  reasonable  footing. 


THE  LEGAL  OBSERVER  EDITION 

0¥  TJBS 

STATUTES   OF  THE    LAST  SESSION. 

It  may  be  convenient  to  our  readers  to  be 
enabled  readily  to  refer  to  the  Statutes  effecting 
AlteratioBfl  in  the  Law  passed  during  the  last 
Session,  and  which  haere  been  printed  verbatim 
in  the  Iieffdl  Observer,    They  are  as  follow  :— 

Page. 
Drainage  of  Land,  10  Tict.  c.  11  .  .  94 
Indosure  of  Commons,  10  VicL  c.  25  •  120 
Removal  of  Poor,  10  &  11  Vict  c.  23  .313 
Abolition  of  a  Bfastenhip  m  Chancery, 

10  &  11  Vict  c.  60 236 

Threatening  Letters,  10  &  11  Vict  c.  66 

SS6 


Ooitody  of  Oflenden,  10  ^U  Tict.  e.6|r 


287 
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House  of  Gonunoiu  Costa  Taxitioii»  10  & 
11  Vict.  c.  69 339 

Juvenile  Offenders,  10  &  11  Vict.  c.  82,  392 

Securing  Trast  Funds  and   relief  of 
Trustees,  10  &  11  Vict.  c.  96     •    .    .    .  365 

Chancery  Affidavit  Office,  10  &  11  Vict. 
c.  97       337 

Bankruptcy  and  Insolvency,  10  &  11 
Vict.  c.  102 310 

lathes  Amendment,  lo  &  11  Vict.  c.  104 

366 

•Removal  of  Poor,  10  &  11  Vict.  c.  110 .  414 

*•*  AH  the  other  Statutes  of  the  Session,  in 
any  way  useful  to  the  profession,  will  be  printed 
during  the  Vacation,  and  followed  by  notes. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

BBMOVAL  OF  POOR. 

lO&ll  Vict.  0. 110. 
An  Act  to  Amend  the  Laws  relating  to  the 
Removal  of  the  Poor,  until  the  First  Day  of 
October  One  thousand  eight  hundred  and 
forty-eight.    [23rd  July,  1847.] 

1.  9  4*  10  Vict  c,  66  ;  Expenditure  incurred 
hy  any  parish,  ^-cfor  maintenance,  ^c,  of  per- 
sons who  are  or  may  be  by  the  abope  recitea  en- 
actment  exempted  from  liability,  to  be  charged 
to  the  union.  4  4-  5  FT.  4  c.  76.— Whereas  by 
an  act  passed  in  the  last  session  of  parliament, 
intituled  "  An  Act  to  amend  the  Laws  relating 
to  the  Removal  of  the  Poor,"  it  was,  amongst 
other  things,  enacted  as  follows,  ^Hhat  from 
and  after  the  passing  of  this  act  no  person  shall 
be  removed,  nor  shtJl  any  warrant  oe  granted 
for  the  removal  of  any  person,  from  any  parish 
in  which  such  person  shall  have  resided  for 
five  years  next  before  the  application  for  the 
warrant ;  provided  always,  that  the  time  during 
which  such  person  shall  be  a  prisoner  in  a 
prison,  or  shall  be  serving  her  Majesty  as  a 
soldier,  marine,  sailor,  or  reside  as  an  in-pen-^ 
doner  in  Greenwich  or  Chelsea  hospitals,  or 
shall  be  confined  in  a  lunatic  asylum  or  house 
dvlj  licensed  or  hospital  registered  for  the  re- 
ception of  lunatics,  or  as  a  patient  in  an  hos- 
pital, or  durinff  which  any  such  person  shdl 
receive  relief  nrom  any  parish,  or  shall  be 
wholly  or  in  part  maintained  by  any  rate  or 
subscription  raised  in  a  parish  in  which  such 
person  does  not  reside,  not  being  a  bond  fide 
charitable  gift,  shall  for  all  purposes  be  ex- 
cluded in  the  computation  of  tune  herein-before 
mentioned,  and  that  the  removal  of  a  pauper 
lunatic  to  a  lunatic  asylum  under  the  provisions 
of  any  act  relating  to  the  maintenance  and  care 
of  pauper  lunatics  shall  not  be  deemed  a  re- 
moval within  the  meaning  of  this  act;  pro- 
vided always,  that  whenever  any  person  shall 
have  a  wife  or  children  having  no  other  settle- 
ment than  his  or  her  own,  such  wife  and  chil- 
dren shall  be  removable  when  he  or  she  is  re- 


movaiUe,  and  shaU  not  be  removaUe  vIicd  he 
or  she  is  not  removable  :'*  And  whereas  the 
effect  of  the  above-recited  enactment  has  been 
to  increase  unduly  tiie  amount  of  expeaditme 
for  the  relief  of  the  poor  in  partieolar  parishes : 
Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Loras  spiritual  and  tensporal, 
and  Commons,  in  this  present  parliaiuBnt  as- 
sembled, and  by  the  authority  of  the  same, 
That  all  the  expenditure  which  shall  be  in- 
curred by  any  parish,  township,  or  place  form- 
ing part  of  a  union  for  the  maintenance,  reiie^ 
or  burial  of  any  person  or  persons  wlio  sAiall 
have  been  at  any  time  within  one  year  befine 
the  passing  of  the  above-redted  enactment  in 
the  receipt  of  relief  from  some  oth^  parisb, 
township,  or  place,  by  right  of  settlement  or 
reputed  settlement  therein,  and  who  by  the 
above-recited  enactment  are  or  may  be  ex- 
empted from  the  liability  to  be  removed  fimn 
the  parish,  township,  or  place  in  whidi  snch 
person  or  persons  shall  be  residing,  shall  from 
and  after  the  passing  of  this  act,  so  long  is 
such  person  or  persons  shall  continue  to  be  ex- 
empted, be  charged  to  the  common  or  general 
fund  of  such  union  in  the  same  manner  as  the 
cost  of  building  or  providing  workhouses  in 
unions  and  other  union  expenses  are  directed 
to  be  charged  by  an  act  passed  in  the  4  &  5  W. 
4,  c.  76,  intituled  ''An  Act  for  the  Amend- 
ment and  better  Administration  of  the  Laws 
relating  to  the  poor  in  England  and  Wales.'' 

2.  Continuance  of  act, — ^And  be  it  enactec^ 
That  this  act  shall  continue  in  force  until  the 
Ist  day  of  October,  in  the  year  1848. 

3.  Act  may  be  amended,  Sfc. — ^And  be  it  en-' 
acted,  that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
liament. 

LAWYERS  IN  PARLIAMENT. 

To  our  List  of  Lawyers  (at  p.  326)  rqae- 
senting  English  boroughs  in  parliament,  we 
now  add  those  of  Ireland  and  Scotland.  The 
names,  so  far  as  stated,  we  believe,  will  he 
found  to  be  correct ;  but  there  are  a  few  othen 
which  have  not  yet  been  ascertained. 

IRELAND. 

Anstey,  T.  C,  Youghal. 

Bouverie,  Hon.  Edw.  Fleydell,  IRlmanock, 

Butler,  Pierce  Somerset,  Attteii»y,  (Coosty) 

Grattan,  Henry,  Meath,  (County). 

Grogan,  Edward,  DK6/tii,  (C^ty). 

Guinness,  Richard,  ISnsale, 

O'Connell,  Maurice,  Traiee. 

Shaw,  Right  Hon.  Frederick,  DubKsh  (Uni- 
versity). 

Sheil,  Right  Hon.  lUchard  Lalor,  Dwmgarwm. 

[This  includes  one  member  of  the  English 
Bar.] 

SCOTLAND. 

Craig,  Wm.  Gibson,  Edinburgh,  (Qty.) 
Drummond,  Henry  Home,  Perthshire, 
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Dondas,  ^  Dand,  Q.  C,  Solicitor-Genenl, 
Sidkerlmidthxre. 

Ewart,  Wm.,  Diu^eg. 

Loch,  James,  Wick  DUtrict. 

Maitland,  Thomaa,  KirkudMght, 

M'Ncffl,  Dancan,  Dean  of  the  Faculty  of 
Adrocates,  Argyllshire. 

Rutherford,  Andrew,  Lekh,  dfc. 

Woriley,  Hon.  Jas.  Stuart,  Q.  C,  Bvte$kire, 

[This  list,  it  will  be  observed,  includes  three 
members  of  the  English  Bar.] 


VACATION  VISITS  TO  THE  OLD 
LAW^YBRS. 


Wi  purpose  from  time  to  time  to  glean  from 
"the  wisdom  of  our  ancestors,'*  some  curious 
statements  which,  **  in  tiie  course  of  our  read- 
ing," we  have  met  with  in  the  Old  Text  Works 
and  Books  of  Practice.  What  do  our  readers 
say  to  the  following,  by  way  of  example : — 

<<  William  Sheppard,  Esquire,  author  of  The 
Faithful  Counsellor,  or  the  Marrow  of  the  Law 
in  English,  published  in  1651,  at  the  Gun,  in 
Irie  Lane,  and  at  the  Gun  and  Three  Bibles, 
at  the  West  end  of  Pauls  I    He  makes  the  fol- 
bwing  curious  Dedication  to  the  judges: — 
'Bight  Honourable  and  Reverend  Judges.  This 
rude  and  imperfect  piece,  being  now  to  pass 
into  the  sea  of  common  opinion,  shall  I  be  so 
bold  as  to  present  to  vour  selves,  and  humbly 
he^g  of  vou  (as  Ruth  did  of  Soaz,)  to  cast  the 
skirts  of  your  garments  over  it,  and  cover  it 
from  the  strife  and  heat  of  tongues.  You  know 
it  too  well;  it  is  Dog  dates  all  the  year  with 
those  that  act  or  speak  any  thing  to  the  profit 
of  the  present  state.    Oh,  they  have  a  hot  time 
of  it,  and  need  more  than  ordinary  adumbra- 
tion.   If  I  may  be  so  bold,  there  is  all  the 
eouity  in  the  world  you  should  overshadow  it ; 
who  BO  fit  Patron  for  the  Child,  as  the  Parents  ? 
twas  your  unpau^ell'd  industry,  and  wise  care 
&r  the  good  and  care  of  the  publick,  that  ani- 
mated and  gave  it  Ufe.    O  happy  change  I  and 
happy  time  that  yields  us  suco  examples,  in- 
citements and  incouragements  I    Others  glean- 
ings I  confess  are  better  than  my  Vintage,  and 
I  am  the  least  able  of  the  Tribe ;  yet  I  cannot 
sit  still,  but  must  once  more  adventure  to  cast 
in  mv  mite.    Accept,  (noble  patriots)  this  little 
hanoTul  of  meal,  that  mBj  perhaps  incourage 
o&ers  that  have  more  leisure  and  ability  to 
present  you  with  a  pair  of  Turtie  Doves,  or  a 
Lamb.    But  I  know  to  whom  I  speak ;  I  must 
not  hold  you  too  long  from  the  publick,  that 
Weth  upon  your  shoulders,  least  I  give  offence. 
Go  on  Worthies,  go  on ;  do  good  and  great 
things  for  that  state  that  wants  nothing  but 
age  to  make  it  happy.    So  may  the  Ancient  of 
aues  give  success,  and  so  add  to  vour  dales, 
that  you  mav  see  it  Crowned  witn  Religion, 
Peace,  and  Plenty,  the  hearty  prayers  of  your 
Honors^  and  his  Countreys  servant. 

'Will.  Shbppabd/" 
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PUBLIC   GBKERAL  ACTS. 

1.  An  Act  to  suspend,  until  the  1st  da^r  of 
September  1847,  the  duties  on  the  importation 
of  com.  ,       *.« 

2.  An  Act  to  allow,  until  the  1st  dav  of  Sep- 
tember 1847,  tiie  importation  of  com  from  any 
country  in  foreign  ships.  ,        r 

3.  An  Act  to  suspend,  until  the  1st  day  of 
September  1847,  tiie  duties  on  the  importauon 
of  buck  wheat,  buck  wheat  meal,  maiae  or  In* 
fiian  com,  Indian  com  meal,  and  rice. 

4.  An  Act  for  abolishing  poundage  on  Chel- 
sea pensions^  , 

6.  An  Act  to  allow  the  use  of  sugar  m  the 
brewing  of  beer. 

6.  An  Act  to  further  encourage  the  distula- 
tion  of  spirite  from  sugar  in  the  United  King- 

7.  An  Act  for  the  temporary  relief  of  desti- 
tute persons  in  Ireland. 


8.*^AjiActto  apply  the  sum  of  8,000,000?. 
out  of  the  consolidated  fund  to  the  service  of 
the  year  1847.  ,    ^^^  ^^^, 

9.  An  Act  for  raising  the  sum  of  8,000,000*. 
by  way  of  annuities. 

10.  An  Act  to  render  valid  certam  proceed- 
ings for  the  relief  of  distress  in  Ireland,  by  em- 
ployment of  the  labouring  poor,  and  to  m- 
demnify  those  who  hav%  acted  in  such  pro- 

1 1.  An  Act  to  explain  and  amend  the  Act  au- 
thorizing the  advances  of  money  for  Ae  im- 
provement of  land  by  drainage  in  Great  Bntam. 

12.  An  Act  for  punishing  mutiny  and  deser- 
tion, and  for  the  better  payment  of  the  army 
and  their  quarters.  ^ 

13.  An  Act  for  the  regulation  of  her  Ma- 
jesty's royal  marine  forces  while  on  shore. 

14.  An  Act  for  consolidating  in  one  act  cer- 
tain provisions  usually  contained  in  acts  for 
constmcting  or  regtdatinff  markets  and  fwrs. 

16.  An  Act  for  consohdating  in  one  act  cer- 
tain  provisions  usually  contained  in  acts  autho- 
riaing  the  making  ot  gasworks  for  supplying 
towns  with  gas. 

16.  An  Act  for  consolidating  m  one  act  cer- 
tain provisions  usually  contained  in  acts  with- 
respect  to  the  constitution  and  rgipilation  of 
bodies  of  commissioners  appointed  for  carryings 
on  undertakings  of  a  pubhc  nature. 

17.  An  Act  for  consolidating  in  one  act  cer- 
tain provisions  usually  contained  in  acts  autho- 
rizing the  making  of  waterworks  for  supplying 
towns  with  water. 

18.  An  Act  to  indenmify  such  persons  m  tiie 
United  Kingdom  as  have  omitted  to  qualify 
themselves  ior  offices  and  employments,  and  to 
extend  the  time  limited  for  those  purposes  re- 
spectively until  the  25tii  day  of  March  1848. 

19.  An  Act  to  ruse  the  sum  of  18,310,7002. 
by  exdiequer  bills,  for  the  service  of  the  year 

1847.  . 

20.  An  Act  to  authorise  the  application  ot 
certain  sums  received  on  account  of  the  fees 
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payable  to  tk>  office  of  ^Mtftor  in  Ghgncery  in 
Scotland  towards  the  payment  of  debts  incurred 
in  completing  the  general  register  boase  at 
Edinburgh. 

21 .  An  Ad  to  regulate  the  stalioB*  of  soldiers 
onring  parliamentary  elections. 

22.  An  Act  to  anmnidf  and  continue  until  the 
1st  day  of  November  1847,  and  to  the  end  of 
the  then  next  session  of  parliament,  an  Act  for 
making  provision  for  the  treatment  of  poor 
persons  afflicted  with  ^er  in  Ireland. 

23.  An  Act  to  alter  certain  duties  of  n»- 
tomstf 

24.  An  Act  to  empower  the  couiiiiissionen 
of  her  Majesty's  wooos  to  purchase  land  for  the 
purposes  of  a  harbour  of  refuge  and  break- 
water in  the  isle  of  Portland  in  the  county  of 
Dorset. 

25.  An  Act  to  authorize  the  inelosure  of  cer- 
tain lands,  in  pursuance  of  the  second  report 
of  the  inelosure  commissioners  for  England 
and  Wales. 

26.  An  Act  for  enabling  the  commissioners 
of  public  works  in  Ireland  to  purchase  land  for 
prisons  in  Ireland. 

27.  An  Act  for  consolidating  in  one  Act  cer* 
tain  provisions  usually  contained  in  Acts  au- 
thorizinff  the  making  and  improving  of  bar* 
hours,  (K)cks,  and  pers. 

28.  An  Act  to  amend  the  Acts  relating  to 
county  buildings. 

29.  An  Act  to  limit  the  hours  of  labour  of 
young  persons  and  females  in  factories. 

30.  An  Act  for  extending  the  period  of  ser- 
vice of  boys  in  her  Majesty's  navy. 

31.  An  Act  to  make  further  provisions  of 
the  destitute  poor  in  Ireland. 

32.  An  Act  to  faeflitate  the  hnprovement  of 
landed  property  in  Ireland. 

33.  An  Act  to  amend  the  laws  relating  to  the 
remo^'al  of  poor  persons  from  England  and 
Scotland. 

34.  An  Act  for  consolidating  in  one  Act  cer- 
tain provisions  vsually  contamed  in  Acts  for 
paving,  draining,  cleansing,  lightmg,  and  im- 
proving towns. 

35.  An  Act  to  continue  until  the  3l8t  day  of 
July  1848,  and  to  the  end  of  the  then  session 
of  parliament,  certain  acts  for  r^fulating  turn- 
pike roads  in  Ireland. 

36.  An  Act  for.  allowing  the  subscriptions  to 
the  loan  of  8,000,000/.  raised  in  the  year  1847, 
to  be  paid  up  under  discount. 

37.  An  Act  for  Kmiting  the  time  of  service 
in  the  army* 

38.  An  Act  to  ikcilttate  the  drainage  of  lands 
in  England  and  Wales. 

39.  An  Act  to  amend  an  Act  to  enable  bui|^ 
in  Scotland  to  establish  a  general  system  of 
police,  and  another  Act  for  provi^ng  for  the 
appointment  and  election  ot  magistrates  and 
councflknrs  for  eertun  burghs  and  towns  of 
Scotland. 

40.  An  Actlocontinaeunt3tiM31tt  dayof 
My  1848^  and  to  the  end  of  the  then  next  ses- 
sion  of  parfiament,  an  Act  of  the  5dL  and  6tii 
Tears  of  her  present  Majesty,  for  amending  the 
Isw  relating  to  private  hmatic  Bsylunu  in  Ire- 


41.  AnAdtocoiitiiiiievatilthoaUidayof 

July  1848»  and  to  the  end  of  the  then  nait  m^ 
sion  of  parliament,  certaui  of  the  aUovaBots  of 
tiie  duty  of  excise  on  soap  used  us  ma— far- 
lures. 

42«  Aa  Act  to  tnuMler  the  cottectioiL  and 
management  of  the  duties  in  respect  of  stags 
carriages,  hack&ey  caniagss»  and  railway  pas- 
sengers from  the  eonaiesioners  of  stamps  and 
taxes  to  the  commissioners  of  excise. 

43.  An  Act  for  the  Amendment  of  tiie  km 
relating  to  the  provision  and  regulation  of  Ip- 
natie  asylums  for  counties  and  borougfas  in 
Engkndw 

44.  An  Act  to  render  penoBaent  certain  parts 
of  the  Act  for  amending  the  constitution  of  the 
government  of  Newfoundland. 

45.  An  Act  to  authorise  for  one  year,  and  to 
the  end  of  the  then  next  session  of  parfiament, 
the  removal  of  prisoners  from  the  severs!  gai^ 
in  Ireland  in  cases  of  epidemic  diseases. 

46.  An  Act  to  &cilitate  the  temporary  invest- 
ment of  trust  monies  in  the  improvement  of 
landed  property  in  Ireland. 

47.  An  Act  to  amend  the  law  and  practioein 
Scotland  as  to  tiie  service  of  hehv; 

48.  An  Act  to  facilitate  tiie  transfetencn  of 
hinds  and  other  heritages  in  Scotland  not  hdd 
in  burgage  tenure. 

49.  An  Act  to  facifitate  the  tnmsfetaico  of 
lands  and  other  heritages  in  Scotiand  held  is 
burgage  tenure. 

50.  An  Act  to  facilitate  the  constitution  txA 
transmission  of  heritable  securities  for  debt  va, 
Scotiand,  and  to  render  the  same  mors  eiectaa! 
for  the  recovery  of  debts. 

5i:  An  Act  to  amend  the  practice  in  Scot- 
land with  regard  to  crown  charters  and  precepts 
from  Chancery. 

52.  An  Act  for  the  correction  of  certain 
abuses  which  have  frequently  prevailed  at  tiie 
elections  of  representative  peers  for  Scotiand. 

53.  An  Act  to  continue  until  the  Ist  day  of 
October  1848,  and  to  the  end  of  the  then  next 
session  of  parliament,  an  act  to  amend  the  law 
relating  to  loan  societies. 

54.  An  Act  to  amend  the  acts  for  renderiag 
effective  the  service  of  the  Chelsea  and  Gxeen- 
wich  out-pensioners. 

55.  An  Act  to  authorize  a  further  advance 
of  money  for  the  relief  of  destitute  persona  in 
Ireland. 

56.  An  act  to  make  legal  the  collection  of 
certsun  duties  at  Port  Natal. 

57.  An  Act  to  amend  an  Act  irassed  in  tiie 
6th  year  of  the  reign  of  his  Majoly  IQng^ 
George  the  Fourth,  for  gnmting  certain  powen 
and  authorities  to  the  Van  Diemen'a  Land 
Company. 

58.  An  Act  to  remove  doubts  as  to  Quaites 
and  Jews'  marriages  solemnised  before  cettaiK 
periods.  ^    ^^ 

69.  An  Act  for  amending  an  act,  iutiUiled 
''An  Act  for  ameacfing,  explaining,  and  ndoe* 
ing  into  One  Act  of  Ptariiament  the  Laws  tclaf- 
ing  to  *e  GoveramSBt  of  His  Majesty's  Shipe, 
Vessels,  and  Forces  by  Sea." 

60.  An  Act  to  abohsh  one  of  the  offices  of 
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Master  in  Qrdmaiy  ^  the  High  Court  of 
Chancery. 

61.  Aa  Act  to  amend  the  Aek  fan  lihd  esta- 
bliahmeat  of  public  baths  and  waah-houses. 

62.  An  Act  for  the  establishment  oi  naysd 
priaons,  and  for  the  prevention  of  desertion 
orom  her  Majesty's  navy. 

•  63.  An  Act  for  limiting  the  time  of  service 
JB  the  royal  marine  forces. 

64.  An  Act  to  suspend  until  the  1st  day  of 
March  1848,  the  duties  on  the  importation  of 
com,  maize,  rice,  grain,  meal,  flour,  biscuit,  and 
certain  other  simikr  articles. 

65.  An  Act  for  consolidating  in  one  Act  cer- 
tain provisions  usually  contained  in  Acts  autho- 
rizing the  making  of  cemeteries. 

66.  An  Act  for  extending  the  provisions  of 
the  law  respecting  threatening  letters  and  ac- 
cusing parties  with  a  view  to  extort  money. 

67.  An  Act  to  amend  the  law  as  to  the  cus- 
tody of  offenders. 

08.  An  Act  to  suspend  until  the  1st  day  of  Oc- 
tober 1848,  the  making  of  lists  and  the  ballots 
and  enrolments  for  the  mUitia  of  the  United 
Kingdom. 

69.  An  Act  for  the  more  effectual  taxation 
of  costs  on  privata  bMk  in  the  House  of  Com- 
mons. 

70.  An  Act  to  amend  the  law  as  to  the 
echool  attendance  of  children  employed  in  print 
works. 

71.  An  Act  to  anthorize  her  Majesty  to  as- 
sent to  a  certain  bHI  of  the  legislative  council 
and  assembly  of  the  province  of  Canada,  for 
granting  a  civil  list  to  her  Majesty ;  and  to  re- 
peal certain  parts  of  an  Act  for  re-uniting  the 
provinces  of  tipper  and  Lower  Canada,  and  for 
the  govemment  of  Canada. 

72.  An  Act  for  the  further  amendment  of 
the  laws  relating  to  turnpike  roads  in  South 
Wales. 

73.  An  Act  to  authorize  the  advance  of 
money  out  of  the  consolidated  fund  for  loans 
towards  defraying  the  expense  of  making  cer- 
tain railways  in  Ireland. 

74.  An  Act  to  provide  for  the  repayment  of 
sums  due  by  the  county  of  the  city  of  Limerick 
for  advances  of  public  money  for  ikiA  im- 
provement of  the  navigation  of  the  river 
Shannon. 

75.  An  Act  for  the  further  impronrement  of 
the  fishery  pien  and  harboura  of  Ireland. 

76.  An  Act  to  enq)aiwer  the  commissioners 
of  her  Majesty's  woods  to  purchase  lands  for 
the  purpose  of  a  harbour  ot  refuge  at  or  near 
Holyhead  in  the  county  of  Anglesea. 

77 •  An  Aette  cgntimie  until  the  1st  day  of 
October  1848,  and  to  the  end  of  the  then  next 
session  of  parliament,  the  exemption  of  inhabit- 
ants of  parishes,  townships,  and  viOe^ges  from 
liabilitv  tr»  be  rated  as  such  in  respect  of  stock 
in  trade  or  other  property  for  the  relief  of  the 
poor. 

78.  An  Act  to  araead  an  Act  for  the  registra- 
tion, incorporatimiy  and  legidation  of  joint- 
stock  companies. 

79.  An  Act  to  contimia  for  a  limited  tine 
th»  proiisiflns  tm  Boaany  procssdinga  esn- 


tained  in  an  Act  of  the  last  session  to  amand 
the  Acts  for  promoting  the  drainage  of  lands, 
and  for  other  purposes  ;  and  to  amend  tbe  said 
Act. 

80.  An  Act  to  amend  an  Act  of  the  last  ssa-^ 
sion,  for  facilitating  the  employment  of  the  la- 
bouring poor  in  the  distressed  districts  in  Ire- 
land, so  fjEu:  as  relates  to  compensatioa  for 
damages. 

81.  An  Act  to  limit  the  time  for  taking  the 
poll  at  electiona  of  members  to  serve  in  parlia- 
ment for  counties  of  cities*  counties  of  towns, 
and  boroughs  in  Ireland. 

82«  An  Act  for  the  more  speedy  trial  and 
punishment  of  juvenile  offenders. 

83.  An  Act  for  the  naturalization  of  aliens. 

84.  An  Act  to  make  provisions  for  the  punish* 
ment  of  vagrants  and  persons  offending  against 
the  laws  in  force  for  tue  relief  of  the  destitaits 
poor  in  Ireland. 

85.  An  Act  for  giving  further  facilities  for 
the  transmission  of  letters  by  post,  and  for  the 
regulating  the  duties  of  postage  thereon,  and 
for  other  purposes  relating  to  the  post  office. 

86.  An  Act  to  allow  until  the  1st  day;  of 
March  1848,  the  importation  of  com,  maia^ 
rice,  grain,  potatoes,  meal,  flour,  biscuit,  and 
certain  oth»  similar  articles,  from  any  country^ 
in  any  ships. 

87.  An  Act  to  facilitate  the  recovery  of  pub* 
lie  monies  advanced  for  the  relief  of  mstrees  in 
Ireland  by  the  employment  of  the  labouring 
poor. 

88.  An  Act  to  defray  until  the  1st  dajr  of 
August  1848  the  diarge  of  the  pay,  clothing, 
contingent  and  other  ex^nses  of  the  disem* 
bodied  militia  in  Great  Britain  and  Ireland ;  to 
grant  allowances  in  certain  cases  to  sabalteia 
officers,  adjutants,  paymasters,  quartermasters^ 
surffeons>  assistant  suraeons*  surgeons'  mates, 
ana  seijeant-maiors  of  the  militia  f  and  to  an- 
thorize  tbe  em^yment  of  the  non-commiB* 
sioned  officers. 

89.  An  Act  for  consoHdatin^  in  one  Act  ess* 
tain  provisions  uaoaUy  contamed  in  Acts  for 
regulmng  the  police  of  towns. 

90.  An  Act  to  provide  for  the  execution  sC 
the  laws  for  the  relief  of  the  poor  in  Ireland. 

dl.  An  Act  to  increase  the  number  of  trus- 
tees for  the  herring  fishery,  and  to  direct  the 
application  of  the  funds  granted  for  the  pro- 
motion of  manufocturss  and  imi»rovemeBt8,  in 
Scotland. 

92.  An  Act  for  the  protection  of  mussel 
fisheries  in  Scotland. 

93.  An  Act  to  continue  imtil  the  Ist  day  of 
Octobor  1848>  and  to  the  end  of  the  then  next 
session  of  parliament^  an  Act  for  attthorisiiig; 
the  application  of  highway  lates  to  tumpiks 
roadk 

94.  An  Act  to  amend  an  Act  to  enable  canal 
companies,  to  become  carriers  uysn  their 
canals. 

95.  An  Act  to  amend  the  laws  reiatiajg  to 
tho  protection  of  the  colsfiies  of  works  enttUsd 
to  copyright  in  the  United  Kingdoas. 

96.  An  Act  for  the  better  securing  trust 
funds,  and  for  the  relief  of  trustees. 
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97*  An  Act  for  the  discontiinunce  of  the  at- 
teadance  of  the  Masten  in  Ordinary  in  the 
Hiffh  Coort  of  Chancery  in  the  pubhc  office, 
ana  for  transferring  the  bonnese  of  such  office 
to  the  affidavit  office  in  CSiancery. 

98.  An  Act  to  amend  the  lav  ai  to  ecdeei- 
astical  jurisdiction  in  EnghuEid. 

99.  An  Act  to  authorize  a  further  advance  of 
money  for  the  relief  of  destitute  persons  in 
Ireland. 

100.  An  Act  to  regulate  the  superannuation 
allowances  of  the  constabulary  force  in  Ireland 
and  the  Dublin  metropolitan  police. 

101.  An  Act  to  continue  the  copyhold  com- 
mission until  the  Ist  day  of  October  1850,  and 
to  the  end  of  the  Uien  next  session  of  parlia- 
ment 

102.  An  Act  to  abolish  the  Court  of  Review 
in  Bankruptcy,  and  to  make  alterations  in  the 
jurisdiction  oi  the  Courts  of  Bankruptcy  and 
Court  for  Relief  of  Insolvent  Debtors. 

103.  An  Act  to  amend  the  Passengers  Act, 
and  to  make  further  provision  for  the  caniage 
of  passengers  by  sea. 

104.  An  Act  to  explain  the  Acts  for  the  com- 
mutation of  tithes  in  England  and  Wales,  and 
to  continue  the  officers  appointed  imder  the 
said  acts  until  the  1st  day  of  October  1850, 
and  to  tiie  end  of  the  then  next  session  of  par- 
liament. 

105.  An  Act  to  continue  until  the  1st  day  of 
October  1848,  and  to  t]^  end  of  the  then 
next  session  of  parliament,  certain  turnpike 
acts. 

106.  An  Act  to  provide  additional  funds  for 
drainage  and  other  woriu  of  public  utility  in 
Ireland,  and  to  repeal  an  act  of  the  last  session, 
for  authorizing  a  further  issue  of  mouey  in  aid 
of  public  works  of  acknowledged  utility. 

•  107.  An  Act  to  apply  a  sum  out  of  the  con- 
sohdated  fund,  and  certain  other  sums,  to  the 
service  of  the  year  1847>  and  to  appropriate 
the  supines  granted  in  this  session  of  parlia- 
ment. 

108.  An  Act  for  establislung  the  bishopric 
of  Manchester,  and  amending  certain  Acts  re- 
lating to  the  ecclesiastical  commissioners  for 
England. 

109.  An  Act  for  the  administration  of  the 
laws  for  the  relief  of  the  poor  in  England. 

'S  110.  An  Act  to  amena  the  laws  relating  to 
the  removal  of  the  poor,  until  the  Ist  day  of 
October  1848. 

111.  An  Act  to  extend  the  provisions  of  the 
Act  for  the  inclosure  and  improvement  of  com- 
mons. 

112.  An  Act  to  promote  colonization  in  New 
Zealand,  and  to  authorize  a  loan  to  the  New 
Zealand  Company. 

113.  An  Act  to  fadlitate  the  drainage  of 
lands  in  Scotland. 

1 14.  An  Act  for  improving  the  harbour  and 
docks  of  Leith. 

'  X16.  An  Act  to  vary  the  priorities  of  the 
chaiges  made  on  "The  Lonaon  Bridge  Ap- 
proaches Fund." 


COUNTY  COUBT  ACT. 

7b  the  EdUw  of  the  Legal  Obeerver. 

Sib,— In  tiie  month  of  July  last  I  paid  a 
visit  to  Ipswich  professionally,  for  the  purpose 
of  appearing  on  behalf  of  a  defendant,  under 
the  County  Court  Act  The  judge  of  that 
court  refused  to  permit  my  ^pearance  on  behalf 
of  the  defendant : — stating,  as  I  was  informed 
by  the  derk  of  the  court,  that  he  could  not 
hear  any  articled  clerk  on  any  question  ^utt- 
ever. 

Now,  Mr.  Editor,  articled  clerks  are  per- 
mitted to  appear  on  behalf  of  their  employers  in 
the  district  courts  of  London  and  Middlesex, 
and  I  would  ask,  why  should  they  be  ejected 
from  the  court  at  Ipswich  ? 

I  firmly  believe  that  an  articled  clerk  of  four 
years  standing  is  fully  as  equal  to  the  task  of 
managing  a  case  as  a  young  banister  who  has 
gone  through  the  usual  ordeal  of  three  vean, 
previous  to  being  called  to  the  bar,  ana  who 
would,  no  doubt,  obtain  a  ready  audience. 

E.  C. 


BARRISTERS  CALLED. 
Eaeter  Term,  1847. 

Lincoln's  inn. 
Louis  Henry  Shadwell,  Esq. 
The  Hon.  WiUiam  H.  Stuart. 
William  Henry  Hearing,  Esq. 
John  Vincent,  Esq. 
George  Jessel,  Esq. 
Leonard  Francis  Burrows,  Esq. 
Charles  William  Strickland,  Esq. 
Henry  Waterland  Mander,  jun.,  Esq. 
Georffe  Rastrick,  Esq. 
Douglas  Brown,  Esq. 
Robert  Milnes  Newton,  Esq. 
Ralph  Robert  lingen,  Esq. 
John  Edward  Woodroffe,  Esq. 

INNER  TEMPLE. 

30th  April. 
Francis  Frederic  Brandt,  Esq. 
James  Richard  HoUigan,  Esq. 
Egidius  Benedictus  Watermeyer,  Esq. 
James  Burchell,  jun.,  Eso. 
Edward  Vaughan  Richards,  Esq. 
Henry  Edward  Francis  Lambert,  Esq. 
Thomas  Paefrey  Broadmead,  Esq. 

7tii  May. 
Alexander  Walker  Madiflri  Esq. 
John  Gardner,  Esq. 
Charles  Joseph  Parke,  Esq. 
Martin  Joseph  Routh,  Esq. 
John  Copner  Wynne  Edwards,  Esq. 
Littleton  Powys;  Esq. 

MIDDLE  TEMPLE. 

16th  April,  1847. 
John  Joseph  Powell,  Esq. 
James  Septimus  Barrett,  Esq.  ^^ 

John  George  HoUoway,  Eeq.,  B.  A.,  Ti«- 
ColL,  Cambridge. 
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Charles  Cave  John  Onne,  Esq. 
Francis  Davenport  Bullock  Webster,  Esq. 
George  Andrew  Wright,  Esq.,  6.  A.,  Exeter 
CQlL,(Mord. 
Thomas  Doming  Hibbert,  Esq. 

7th  May,  1847. 

Geoige  Croxton,  Esq.,  late  of  Gouville,  and 
CaioB  M>1].,  Cambridge. 

William  Adam  Mundell,  Esq. 

Alexander  Mackay,  Esq. 

Bernard  Hale,  Esq. 

Sydney  Whiting,  Esq. 

Henry  Dias,  Esq. 

Francis  Webb,  Esq. 

Richard  Morris,  Esq. 

Kichard  Bethell,  Esq.,  B.  A.,  Exeter  Coll., 
Oxford. 

John  Jane  Smith  Whartoi^  Esq.,  St.  Mary 
Han,  Oxford. 

Thomas  Heathcote  Bayly,  Esq. 

gray's  inn. 

21  St  April. 
Edward  Crispe  EUery,  Esq. 

38th  April. 
Edward  Joseph  PoweU,  Esq. 
Peter  Borthwick,  Esq. 
William  Folk  Higgins,  Esq. 

Ist  May. 
Edward  Kenealy,  &q. 

Trimty  Term,  1847. 

LINCOLN'S   INN. 

Edward  Leigh  Pemberton,  jun.,  Esq. 
Alfred  Coope,  Esq. 
Richard  Bawtree  Turner,  Esq. 
Thomas  Andrew  Lester  Marsden,  Esq. 
Samu^  Brownlow  Gray,  Esq. 
WiUiam  Newton  Warren,  Esq. 
Ebenezer  Kay,  Esq. 

MIDDLE  TBMPLB. 

28th  May,  1847. 

John  Thadeus  Delane,  Esq.,  M.  A.,  Mag- 
dalen Hall,  Oxford. 

George  Edward  Engleheart,  Esq. 

Charles  Octavius  Boys,  Esq. 

Robert  John  Walcott,  Esq. 

Alfred  Erasmus  Dryden,  Esq.^  M.  A.,  Trin. 
ColL,  Oxford. 

George  Loch,  Esq. 

Alexander  Rtzjames,  Esq. 

Thomas  RaewlixiBon,  Esq. 

11th  June,  1847. 

James  Brotherton,  Esq. 

Charles  Hill,  Esq. 

William  James  Hall,  Esq. 

Henry  Fox  Bristowe,  Esq. 

Isaac  John  Walker,  Esq.,  Brasenose  Coll., 
Oxford. 

Albert  Mott,  Esq.,  B.  A.,  Uniyersity  of 
London. 

^Frederic  Smith,  Esq.,  B.  A.,  St  John's  Coll, 
Oxford* 


John  Clarke  Searle,  Esq. 

Peter  Henry  Edlin,  Esq. 

Thomas  Steele,  Esq.,  Trin.  Coll.,  Dublin. 

Archibald  CampbeU  Barclay,  Esq. 

John  Towne  Danson,  Esq. 

William  Frederick  Palmer  Morewood,  Esq.> 
B.A.,Ch.Ch.,  Oxford. 

George  Lawson,  Esq.,  B.  A.,  St.  John's  Coll., 
Cambridge. 

John  Henrv  Dillon,  Esq. 

Benjamin  Kichard  Aston,  Esq. 

Francis  Prix  Fortier,  Esq. 

INNBR  T£MPLB. 

11th  June. 
Springall  Thompson,  Esq. 
Edward  Hoare  Sirr,  Esq. 
Charles  Frith,  Esq. 

The  Hon.  Frederick  William  Cadogan. 
Elliot  Grassett,  Esq. 
William  Henry  Leathley,  Esq. 
Samuel  Stephen  Bateman,  Esq. 

gray's  inn. 
9U1  June. 
Richard  Edward  Arden,  Esq. 
Matthew  Combe,  Esq. 


RECENT    DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 

BAaMSTBRS    OF    THB    SRVBRAL 
COURTS. 


RBPORTKO    BT 


IfewtiMY.BichettB.    August  5th,  1847. 

INJUNCTION  AND  APPOINTMRNT  OP  RB* 
CBIVER  DURING  LITIGATION  IN  THB 
BCCLBSIA8TIGAL  COURT.— ALLBN  V,  MAO- 
PHBR80N. 

The  court  wUl  not  grant  an  injunction  or  fljp- 
point  a  receiver  in  respect  qfa  testators 
assets  merely  on  the  ground  that  a  swt 
has  been  commenced  in  the  Ecclesiastical 
Court  for  the  purpose  of  recalling  the 
probate  granted  to  the  executor  named  in 
thewiU;   but  special  circumstances  must 
be  shown. 
Mr.  Newton  moved  for  an  injunction  to  re- 
strain the  executors  of  his  wife's  father  from 
dealing  with  certain  stock,  part  of  the  testator's 
estate ;  and  also  moved  for  the  appointment  of 
a  receiver  of  the  said  stock.    The  grounds  for 
the  motion  were,  that  a  suit  between  the  plain- 
tiffs and  defendants  was  pending  io  thfe  Pre- 
rogative Court,  the  object  of  which  was  to  re- 
call the  probate  granted  to  the  said  executors, 
which  probate,  according  to  the  practice  of  that 
court,  nad  been  brought  in  and  deposited  by 
the  latter.    The  Master  of  the  Rolls  had  re- 
fused this  motion,  but  upon  the  representation 
that  the  executors  intenoed  to  transifer  the  stock 
in  question,  had  remarked,  that  it  would  not  be 
prudent  for  executors  and  trustees  so  to  deal 
wiUi  it  during  the  Utigation  in  the  Ecclesiastical 
Court    Reference  fpas  made  at  great  length  to 
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the  following  cases,  and  the  aothoritieB  which 
they  respectively  cite : — Andrews  v.  Powj/s,  2 
Bro.  P.  C.  504,  CromL  Edn.) ;  Kmg  v.  JKiw,  6 
Yes.  172 ;  AtldiMon  v.  Henshaw,  2  Yes.  &  Bea. 
86 ;  Rutkefford  v.  Dtmfflas,  1  l%m, &  Sta.  Ill, 
N.  O.;  BaUv,  Olwer,  2  Ve8.&Bea.96;  fTb/- 
kms  V.  Brent,  1  Myl.  &  Cr.  97 ;  Omnor  v. 
Connor,  (infiA);  Rex  v.  Butterby,  R.  &  R.  Crown 
Cases ;  and  AUen  y.  Maepherson,  1  Phil.  133, 
(affirmed  on  appeal  to  the  House  of  Lords,  on 
the  20th  of  July  htft,  the  Lord  Chancellor  and 
the  Master  of  the  Rolls  dissenting  from  the 
judgment  of  Lords  Lvndhurst,  Brouf(ham,  and 
Campbell).  Upon  the  latter  case  being  cited 
as  an  authority  whieh  decidtd  that  the  Court 
of  Chancery  had  no  jurisdiction  to  inquire  into 
the  circumstances  affecting  the  validity  of  cer- 
tain codicils  to  a  wiH,  his  lordship  remarked, 
that  the  case  decided  no  such  point.  "Hie 
question  there  was,  whether  a  trust  attached  to 
a  legacy.  Nobody  doubted  that  the  Eccleaas- 
tical  Court  had  exclusively  jurisdiction  to  in- 
quire into  the  granting  of  a  probate.  The 
question  there  was,  whether,  under  the  circum- 
stances of  that  case^  a  trust  had  been  attached 
to  a  certain  legacy  by  reason  of  the  conduct  of 
the  parties. 

Mr.  Roupell,  Mr.  RoU  and  Mr.  Robmm,  who 
appeared  for  the  several  defeadants,  were  not 
required  to  be  heard. 

The  Lord  Chancellor,  In  this  case  there  is 
no  allegation  against  the  responsibility  of  the 
parties,  but  it  rests  entirely  on  the  proceedings 
m  the  Ecclesiastical  Court.  In  Watkins  v. 
Brent,  (suprii,)  I  expressed  the  principle  which 
I  followed  in  Connor  v.  Connor,  (infra,)  that 
the  court  will  not  as  of  course  interfere  with 
property  duly  poseeiBed  by  executors  or  ad 
I  have  c< 


ministrators.     I  have  considered  aU.  the 

which  have  been  quoted,  and  every  one  eon- 
firms  that  principle.  If  special  circumstances 
are  shown,  then  according  to  the  peculiarity  of 
the  case,  the  court  will  inteifere  by  injunction 
or  by  the  appomtment  of  a  receiver,  if  it  thinks 
that  the  property  will  not  be  safe  in  Uie  hands 
of  those  to  whom  the  Ecclesiastical  Court  has 
confided  it.  Andrews  v.  Powys,  (suprk,)  came 
on  upon  demurrer,  and  therefore  all  the  facte 
stated  in  the  bill  were  taken  to  be  true.  In 
King  v.  King,  (suprk,)  there  was  no  probate, 
and  therefore  the  application  was  granted  as  of 
conroe.  In  Atkinson  v.  Henshaw,  (supra,)  there 
was  likewise  no  probate,  and  it  was  also  argued 
on  demurrer.  Ruthford  v.  Douglas  (supra)  was 
a  case  of  fraud,  and  Ball  v.  Oliver  (suprk)  was 
a  case  of  insolvency*  In  Watkins  y.  Brent, 
(snprii,)  no  person  had  probate,  the  executrix 
who  alone  had  proved  naving  (fied  intestate. 
There  is  no  case  simpUdter  in  which  probate 
having  been  ^nted  and  a  suit  instituted  to 
withdraw  it,  tms  court  has  interposed.  There 
mnst  be  a  specific  case  made  to  induce  this 
court  to  interfere.  Here  the  Ecclesiastical 
Court  has  merely  called  in  the  probate,  but  it 
hae  not  yet  ^cided  anything^  and  no  witnesses 
have  been  examined.  No  case  has  been  pro- 
duced, notwithstanding  the  research  of  the 
learned  gentiteman,  which  is  an  authority  for 


granting  his  apptteatioii,  and  I  thei«f<He  Ihak 
that  the  motion  muf t  be  refoaed  with  < 


Connor  v.  Connor.    June  19,  lS4r. 

Mr.  J.  Parker  and  Mr.  Prior  moved,  on  be- 
half of  the  defendanta,  to  dkcharice  an  order  of 
the  Yiee-Chaacdloff  of  ~  ^ 
her  until  the  bill  should  ham 
or  further  order  of  the  oowt,  from  1 
stock,  and  from  interfering  with  s 
and  possessed  by  her,  befainging  to 
who  had  died  intests^  and  to  whoaei 
she  had  administered.  The  plaifltiffi,  < 
to  have  been  the  wife  of  the  deceased,  ii 
a  suit  in  the  Ecclesiastical  Court  agaaut  ikt 
defendant  and  others,  and  the  lettecs  of 
nistration  which  had  been  granted  were  caBed 
in  by  the  Ordinary.  Under  duese  drcnmstaDecs, 
the  Vice- Chancellor  had  granted  the  iBfunctaai 
now  sought  to  be  discfaa^ped.  They  dfead  Ik 
Feuchh-es  v.  Dawes,  5  Beav.  110. 

Mr.  Roupell  and  Mr.  Anderson,  in  support 
of  his  Honour's  order,  were  stopped  by 

The  Lord  Chancellor,  who  havmg  remarked 
that  the  court  would  not  interfere  by  injunction 
or  otherwise,  where  time  was  no  allegalioa 
against  the  responsibility  oi  the  paxtieeto  wliam 
the  proper  Ecclesiastical  Court  had  confided  ad- 
ministration, suggested  that  the  fii&d  shaald  be 
brought  into  court. 

Mr.  J,  Parker  having  consented  to  tiiis  ar- 
rangement, his  Honour's  order  waa  diadargod 
without  costs. 


Gordon  r.  Lowe,    July  18A,  184/. 

ROLLS  PAP&&. — TKAN8FSR  OF  CA.U8K. 

A  cause  cannot  he  tranj^feTred  ^ron  ine  Lard 
Chancellor's  paper  into  that  ef  tbe-lhuiter 
of  the  RoUa  by  an  order  of  the  Lord  Cftou 
cellor  only,  without  an  order  qf  the  Ifacfer 
of  the  Rolls. 

Mr.  Miller  applied  for  an  order  for  a  re- 
ceiver, in  a  cause  which  he  stated  to  have  been 
transferred  by  an  order  of  the  Lord  GhaBesOor 
from  the  Yice-ChanceUor  of  Englandli  P>pv 
to  that  of  his  lordsh^^^  the  object  of  die  ttanaier 
being,  that  the  came  might  be  heaid  with  ai- 
other  cause  in  his  lordship's  paper. 

But  Lord  Lengdah  said,  that  no  soeh 
transfer  could  be  made  without  hie  order,  ht 
former  times  there  had  been  nrach  dfapote 
about  the  independence  of  the  ooiiit.  He  eet 
but  little  store  upon  tha^  but  he  Bniel  proeaed 
regularly.  He  would  make  the  order  for  the 
transfer  at  once. 


IBice'CtxncelUir  of  tfnslnitt; 
Langston  v.  Cosaiie.    Angmt  4th,  tSif. 

CUSTODT  OP  INFANT. 

Where  the  custody  tf  an  infant  qf  llpmt 
of  age  is  souglU  to  he  obtained  by  ufmemi^ 
Ids^thatihewinkeet^tUMidneto  Ms 
parental  residence  skmM  be  i 
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br  thk  CMft  Mx.  Langiton  bad  for  KHne 
jan  been  fiving  separatdy  from  Iiis  wifo;  a 
suit  hid  been  inatituted  in  tEe  court  in  the  pro- 
ness  of  wbick  an  ocder  had  been  made  direct- 
mgMr.  Langston  to  have  the  custody  of  hit 
onij  aon,  a  bo]r  of  12  years  of  age.  Hia  son 
remuoedwith  him  niral  June  Iast»  wheB>  of 
his  own  accord,  he  went  to  his  mother  and  re- 
nuiiied  witL  her  ever  since,  she  refusing  to 
give  him  up.  Mr.  Langston  now  presentea  a 
petition  praying  that  his  wife  might  be  ordered 
ta  deliver  hua  up  and  pav  the  expenses  occa- 
sioaed  by  her  detaining  tna  child,  and  also  the 
costs  of  this   petition^  out  of  her  separate 


dr.  Hoe  and  Mr.  Hoare  appeared  in  support 
of  the  petition. 

Mr.  J,  Parker  and  Mr.  L.  Russell  cantA. 

The  Vtce-ChanceUor  said,  that  he  should 
like  to  have  the  child  brought  into  court  in 
order  that  he  might  himself  ascertain  whether 
he  was  desirous  of  living  with  the  father  or  the 
iBOther.  In  a  case  that  had  been  decided  be- 
fore him  not  long  since,  where  a  bov  was  be- 
tween 12  and  14  years  of  ase,  he  had  been  of 
opinion  that  the  wishes  of  ibe  child  should  be 
consulted.  The  hoy  having  been  brought  into 
court,  and  the  Vice-chancellor  having  con- 
veroed  with  lum,  said,  he  should  direct  that  the 
duld  resEiain  with  his  mother  until  further 
ord«r,  but  that  he  would  make  no  order  as  to 
the 


Cooniev.  Chtg^msM,    January  23rd,  1847. 

PftACnci    IH   THS   MATTSK    OF    TBB    ACT 
11  6B0.  4,  ANB  1  W.  4,  e.  47^— INFANT. 

Conve^fonce  5y  infant  ordered,  toithout  refer^ 
enet  to  the  Master, 

In  this  soii,  which  was  for  the  administca- 
tioDoftheeatate  of  a  testator  who  had  devised 
bis  freehold  property  to  an  infant,  the  pur- 
chaser of  the  property  presented  a  petition 
under  the  abov«  staitnte,  praying  that  the  infant 
migfat  be  ordered  to  convey  to  mm. 

Skapter  for  the  petition. 

The  Vtee^CkttneeUor  made  the  order  without 
a  nfierence  to  the  Master,  as  in  such  a  case 
there  conU  be  no  necessity  for  a  pvevicms 
inquiry. 

(Befiore  the  Four  Judges.) 

Tie  QKeei^  v.  Tke  Justices  of  Carmarthenshire. 
Trinity  Term,  1847. 

MASIDAMUS.—  COBONUU— 'INaunSTS. — 

Fsxa. 

Where  justices  ai  qsuaier  sessions  hed  re* 
fused  to  uliom  u  eonmer  his  fees  and  dsS' 
burweuKUts  tn  respect  of  two  inquests,  o» 
thugiremnd  thmt  tie  inquests  had  bsem  w»- 
jny|wi%  AeU^  Aa  court ,  ms  uppHeuHaufsr 
a  mandttmuB  to  the  justices  to  aUom  such 
fees  and  djnburtmusuts  i  Held,  that  they 


would  not  interfere  with  the  discretion  i_.. 
cised  by  the  justices  with  respect  to  the  fees 
due  to  the  eorouer  as  remuneration  fur  hiw 
own  trouble,  but  made  the  rule  absaiute  far 
the  repetyment  cf  the  sums  of  money  viicft 
had  been  dishursed  by  the  coroner. 
At  the  quarter  sessions  hdd  on  the  8th  of 
April,  1847,  the  justices  for  the  countv  of  Car- 
marthen made  an  order  disallowing  the  whole 
of  the  feea  and  disbusements  incurred  and  ez^ 
pended  by  one  of  the  coroners  for  the  conn^ 
of  Carmarthen,  incurred  in  hol(£ng  two  in- 
quests. It  appeared  from  an  affidavit  made  by 
the  coroner  that,  on  the  2nd  of  February  last, 
he  received  information  from  one  of  the  super* 
intendents  of  the  police  force  of  a  sudden  and 
afrid^ntfll  death  at  a  place  about  ten  miles  from 
his  place  of  residence,  and  that  he  considered 
it  his  duty  to  inquire  into  the  cause  of  the  said 
death.  U  appeared  one  John  Young  had  died 
of  a  lock-jaw  m  consequence  of  having  had  hia 
fingers  chopped  off  by  a  chaff-cutter,  that  the 
deceased  had  been  dependent  on  parish  relief^ 
and  was  under  the  medical  care  of  the  surgeon, 
of  the  union,  who,  it  was  said,  had  not  treated 
the  deceased  with  due  skilL  and  attention.  At 
the  request  of  the  jury,  the  surgeon  yiraa  calkd» 
but  it  did  not  appear  from  the  evidence  that 
any  misconduct  or  want  of  attention  could  be 
imputed  to  the  medical  man,  and  the  jury  found 
that  the  deceased  died  of  a  lock4aw  produced 
by  injuries  to  his  fingers  caused  by  a  chaffs 
cutter.  On  the  a2nd  of  January  the  coroner 
was  informed  by  a  oolice  constable  of  the  death 
of  a  child  who  had  oeen  burnt  to  death  in  con- 
sequence of  her  clothes  having  caught  fire. 
The  death  took  place  about  11  miles  from  tiie 
residence  df  the  coroner,  and,  from  the  infor- 
mation he  received,  he  considered  it  to  be  \bu 
duty  to  hold  an  inquest.  The  jury  found  that 
the  deceased  had  been  acddentally  burnt  to 
death.  The  coroner  paid  all  the  reasonabm 
expenses  incurred  in  and  about  holding  botll 
inquests,  amounting  to  2l,  10*.,  part  of  which 
was  paid  for  the  attendance  of  the  medical  wit- 
nesses, and  the  remainder  to  the  jury  and  for 
the  use  of  the  rooms  where  the  inquests  were 
held ;  and  according  to  a  table  of  fees  and  dis- 
bursements aUowed  by  the  magistrates  he 
claimed  altogether  the  sum  of  71-  3«.  8rf.,  which 
the  justices  at  sessions  disallowed  on  the 
ground  that  they  did  not  consider  either  rf 
such  inquests  necessary.  ^ 

In  Easter  Term  last  a  rale  nisi  was  obtamea 
calling  upon  the  justices  in  quarter  sessions  for 
the  county  of  Carmarthen  to  show  cause  why 
riiey  should  not  pay  to  the  coroner  certain  fees, 
and  repay  him  certain  disbursements,  payaUfi 
to  him  in  respect  of  the  inquests  held  on  the 
bodies  of  John  Young  and  Mary  John. 

The  Attorney-Genertd  (Sir  J.  JervisJ  and 
Mr.  Crompton  showed  cause,  and  relied  imoa 
the  case  o{Rex  v.  T3le  Justices  of  Kent ^  where 
the  justices  had  refused  to  aUow  the  costs  of 
an  inquest  on  the  sroond  that  it  had  been  Im- 
properly taken,  and  a  mandamus  was  apphed 
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for,  but  the  oomt  said  that  the  statute  25  Geo. 

2,  c.  29,  had  directed  that  the  fees  should  be 
allowed  to  the  coroner  for  all  inouiflidons  duly 
taken,  and  the  justices  were  to  judge  whether 
the  inquisition  had  been  dnl^  taken,  and  as 
there  was  no  reason  for  imputing  to  them  that 
they  had  exercised  that  judgment  with  any  un- 
due bias,  the  court  refused  to  interfere. 

Mr.  PashUtf  contriu  The  case  of  Ues  ▼. 
The  Justices  of  Kent,  is  not  conclusive.  In 
JRe»  V.  The  Justices  of  Warwiek,^  the  court  did 
review  the  decision  of  the  justices.  The 
coroner,  in  the  exercise  of  a  discretion  vested 
in  him,  deemed  it  necessary  to  hold  these  in- 
quests. The  inquests,  therefore,  were  "  duly 
teken,"  according  to  the  words  used  in  the  25 
Geo.  3,  c.  29,  s.  1,  and  the  duty  of  the  justices 
is  to  see  that  the  coroner  does  not  charge  a 
greater  amount  of  fees  than  what  the  legislature 
Has  allowed,  but  they  cannot  altogether  refuse 
the  fees  of  an  inquest  which  has  been  duly 
taken.  Rex  v.  Tke  Justices  of  Norfolk,'^  They 
cannot,  at  all  events,  refuse  to  repay  him  the 
sums  he  has  expended.  If  a  coroner  neglects 
to  perform  his  duty,  or  performs  it  in  an  im- 
proper and  corrupt  manner,  tiie  law  has  pro- 
vided ample  remedies.  He  is  liable  to  fine  and 
imprisonment  for  neglect  of  duty.^  He  may 
be  punished  by  crimmal  information,  and  the 
Rreat  seal  has  power  to  remove  him  fh>m  office 
for  neglect  of  duty.    Bstparte  PameU* 

Cur,  ad,  vult. 

Lord  Denman  now  delivered  the  judgment  of 
t)ie  court.  There  were  two  questions  for  con- 
sideration ;  first,  whether  when  a  coroner  holds 
an  inquest  and  pajrs  certain  sums  to  medical 
men  and  other  parties,  the  quarter  sessions  has 
any  discretion  as  to  allowmg  or  disallowing 
him  his  fees  and  expenses,  and  remuneration 
for  the  sums  he  has  expended.  Secondly, 
whether,  if  the  court  of  quarter  sessions  has 
this  discretion,  this  court  has  any  controlling 
power  over  the  quarter  sessions  in  the  exercise 
of  that  discretion.  As  to  the  first  question,  it 
is  unnecessary  to  go  into  the  ancient  law  of 
coroners,  for  tiie  present  payments  to  them  de- 
pend on  modem  statutes  of  which  the  25  Geo. 

3,  c.  29,  is  the  first.  That  statute  enacted,  that 
in  order  to  induce  a  coroner  to  do  his  duty  he 
should  have  certain  fees,  which  it  then  set  forth, 
and  his  mileage  paid.  The  legislature  contem- 
plated a  rewara  for  services  rendered.  Two 
cases  are  provided  for,  those  of  persons  dying 
in  prison,  where  the  sum  to  be  paid  to  l^e 
coroner  is  fixed,  and  those  of  persons  dying  at 
a  distance  where  the  mileage  is  to  be  ascer- 
tained. In  both  cases  the  l^slature  contem- 
plated a  reward  for  holding  the  inquest,  but  in 
Doth  it  spoke  of  an  inquest  being  duly  taken. 
The  fact  that  it  was  duly  taken  seemed  to  be  a 
condition  precedent  to  entitle  tiie  partv  to  the 
reward.  If  the  payments  are  to  be  made  with- 
out any  control,  and  without  consideration 
whether  the  inquisition  was  duly  held,  it  might 
be  dishonestiy  held,  and  there  might  be  negli- 

^  5  Bam.  &  Cress.  430.    <  Nolan  R.  140. 
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gence  in  taking  it,  while  the  mstWHTe  of  tiie 
right  to  control  secures  not  only  care  and  ^- 
gence  in  taking  the  inquest,  but  also  that  in- 
quests shall  only  be  taken  where  it  ia  proper  to 
take  them.    That  was  the  view  taken  many 
y«u«  ago  by  this  court  in  the  case  of  Aer  v. 
Tke  Justices  (/K^ni/,' with  which  tins  court  at 
this  moment  entirdy  concurs.      If  that   is 
correct,  it  is  obvious  that  in  the  pieseiit  caae 
the  justices  in  sessions  must  exercise  a  diacre- 
tion  in  determining  whether  the  coroner'a  con- 
duct was  such  that  an  order  for  payment  shodd 
be  made.    But  then  the  second  question  ariaes, 
whether  this  court  would  intetfoe  with  what  is 
thus  clearly  \rithin  thdr  jurisdiction.      The 
statute  gives  no  appeal  to  tms  court,  and  Uwre 
is  no  appeal  from  tne  quarter  aessiona,  unkas 
it  were  given  by  statute.    That  rule  of  law  is  a 
beneficial  one.    Whether  an  intjoeat  has  been 
properly  taken  depends  on  a  variety  of  drcum- 
stances  which  it  would  be  impossiMe  to  judge 
of  by  affidavits,  and  inight  be  much  better  in- 
Quired  of  at  ^e  sessions  than  on  motion  in 
this  court.     Assuming  the  absence  of  cor- 
raption,  the  bias  which  it  is  supposed  justices 
would  as  ratepayers  entertain  on  such  a  subject 
is  not  likely  to  prevent  them  coming  to  a  more 
correct  conclusion  than  this  court  would  hope 
to  arrive  at  upon  affidavit    If  there  was  any 
ground  to  say  t^  they  were  chargeable  with 
corraption,  no  doubt  there  is  an  inherent  power 
in  this  court  to  compel  them  to  do  justice; 
but,  without  expressing  entire  concurrsDee  in 
the  decision  of  the  justices  here,  the  eoort  aae 
no  occasion  to  interfere  with  it.    But  it  baa 
been  contended  that,  whatever  tiie  sessiona 
inight  do  as  regards  the  coroner's  own  renni- 
neration,  yet  as  regards  the  sums  he  has  ex- 
pended they  were  compulsory  on  bim,  and  be 
18  entitled  to  be  reimbursed  them,  and  tiie 
sessions  had  no  discretion.    As  to  the  fees  of 
a  suraeon,  of  a  bailiff,  of  the  jury,  and  the  sum 
paid  for  the  room,  and  to  witnesses,  some  pay- 
able under  the  old  practice,  and  some  under  a 
recent  statute,  the  coroner  is  compelled  to  pay 
them  immediatdv  after  the  termination  of  the 
proceedings,  ana  the  statute  says  thai  these 
sums  so   advanced    shall  be  repud    to    the 
coroner.    The  coroner  was  to  render  his  ac- 
count to  the  sessions,  and  the  justices,  if  aatis* 
fied  of  its  correctness,  are  to  make  an  order  for 
payment  of  the  amount.     Perhaps  aome  dis- 
tinction may  exist  between  the  fees  of  the 
coroner  himself  and  the  expenses  incurred  by 
summoning  mectcal  witnesses,  and  some  other 
witnesses,  on  the  score  of  tbe  necessity  of  the 
latter,    llie  propriety  of  requirinp^  the  attend- 
ance of  medical  witnesses  at  an  mquest  is  so 
unquestionable  as  to  amount  to  a  necesaiUr,  and 
these  expenses  may  be  classed  among  tne  ne- 
cessary expenses  of  every  inquest.    Although 
the  justices  are  empowered  to  examine    the 
coroner  on  oatii,  tmit  power  aeems  rather  to 
apply  to  the  rate  of  the  sums  charged  than  to 
anything  else.    There  are  nanv  parties  who 
are  bound  to  obey  the  coronet's  mandate  for 
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Ibflir  attondaaee;  and  their  ramunenftbn  cer* 
tainljr  would  not  depend  on  the  pvoprietv  of 
holding  the  inqoeet.     In  fonner  timee  theae 
sums  were  paid  upon  the  ordor  of  the  coroner, 
and  out  of  the  poor-rates.    When  the  coroner 
waa  not  the  peraon  who  actually  paid  iheee 
chaxgn,  but  tney  were  paid  on  his  order,  it  is 
clear  that  the  oreraeera  could  not  resist  the 
payment  merely  on  the  grounds  that  he  had 
not  held  the  inquest  properly;    for  his  own 
authority  in  these  matters  was  so  great,  that 
in  most  cases  it  would  have  been  impossible  to 
charge  him  with  indiscretion  in  holoing  an  in« 
qneat.    If  that  statement  was  true  before  the 
statute,  it  is  not  altered  now  from  the  mere 
circomstance  that,  instead  of  ordering  the  pay- 
ment of  ezpenaes  to  those  whom  he  summon^ 
to  attend  hun,  he  pajrs  them  at  once  out  of  his 
own  pocket,  and  claims  reimbursement  from 
the  county.    In  this  respect  he  is  the  mere 
agent  of  the  county  treasurer;   and  as  he  is 
bomid  to  par,  he  is  entitled  to  be  repaid  by  the 
justices  on  toeir  being  satisfied  of  tne  correct- 
ness of  his  account.     This  is  in  accordance 
with  the  spirit  of  the  statute.    AH  temptation 
to  hold  unnecessary  inquests  is  destroyed  by 
TnaJring  his  own  remuneration  depend  on  the 
DToprietyof  hia  holding  them;  but  he  might 
be  prevented  from  holding  them  where  they 
were  necessary,  if  he  was  not  merely  likely  to 
looe  aU  remuneration  for  his  own  trouble,  but 
to  be  out  of  pocket  for  the  payment  of  those 
whom  he  has  summoned  to  attend  him,  and 
for  those  other  expenses  which  are  necessarily 
and  unaroidably  incurred  in  such  a  case.    The 
rule  as  to  the  allowance  of  his  own  fees  will 
therefore  be  discharged;  and  as  to  the  other 
part,  it  will  be  absolute. 

Rule  accordingly. 

CxcHt^iin. 

Goad  V.  Burton.     Trinity  Term,  2nd  June, 

1847. 

UKPAID   VKNDOR.— LIBN.— TITLB   DBBD8. 

The  vendor  of  an  estate  who  has  eotweyed  it 
to  the  purchaser  has  no  Uen  on  the  title 
deeds  for  the  purchase  money  remaining 
Mt^Mtid, 

This  was  an  action  of  detinue  for  certain 
title  deeds.  The  defendant  pleaded  that  the 
deeds  exclusively  related  to  certain  lands  and 
hereditaments  or  the  defendant,  which,  before 
die  alleged  detention  in  the  declaration  men- 
tioned, it  was  agreed  between  the  defendant 
and  the  plaiiitifl&»  should  be  sold,  transferred, 
and  conveyed  by  the  defendant  to  the  plaintiffs, 
and  should  be  by  them  purchased  from  the  de- 
fendant for  the  sum  of  1,000/. ;  that  the  de- 
fendant executed  a  conveyance  to  the  plidntiff^, 
bat  no  part  of  the  purchase  money  was  ever 
paid ;  that  the  defendant  has  at  all  times  been 
ready  and  wiDing  to  transfer  and  deliver  over 
to  the  plaintiffs  tne  deeds  upon  payment  of  the 
purchase  money ;  and  that,  except  as  aforesaid, 
the  plaintiffs  never  had  any  tide  to  the  deeds ; 
and  that  the  defendant  detains  the  deeds  as  a 
lien  for  the  purchase  money.  To  this  plea 
ihen  was  a  demurrer. 


Peacock  in  support  of  the  demurrer.  The 
question  is,  whether  tiie  vendor  of  land  who 
has  conveyed  the  legal  estate  to  the  vendee 
has  any  lien  upon  tiie  titie  deeds  for  the  pur« 
chase  money  remaining  unpaid.  It  is  sub- 
mitted that  he  has  not  The  case  is  altogether 
different  from  that  of  an  unpaid  vendor  of 
goods.    There  the  law  gives  a  lien  upon  the 

goods,  but  with  respect  to  land,  the  nght  to 
le  titie  deeds  follows  the  land.  If  the  vendee 
brought  an  action  of  ejectment,  it  would  be  no 
answer  to  say  that  he  had  not  paid  the  pur* 
chase  money. 

Whitekurst,  contrk.      The    defendant   has 
clearly  a  right  in  equity,  and  there  is  no  dif* 
ference  between  an  eatable  lien  and  a  legal 
lien.    All  the  authonties  are  collected  in  2/^^ 
Sugden  Vend.  &  Purch.  866,  11th  ed.^  There  ^^^Z- ;? 
is  no  ground  for  any  distinction  between  goods   /^S^ 
and  luid.    In  Esdaiie  v.  Oxenham,  3  B.  &  C« 
229}  which  was  an  action  of  trover  for  deeds, 
Holroyd,  J.,  says, — "  If,  indeed,  the  deeds  had 
been  executed  by  all  the  necessary  parties,  the 
plaintiff  could  not  have  claimed  them  without 
tendering  the  residue  of  the  purchase  money/' 
In  that  case  a  bill  was  afterwards  filed  in  this 
court,  and  it  was  there  held  that  the  rules  with 
respect  to  lien  are  the  same  in  equity  as  at  law. 
Oxenham  v.  Esdaiie,  2  Y.  &  Jer.  493;    3  fdi 
262.    The  case  of  Winter  v.  Lord  Anson,  3 
Russell,  488,  is  also  in  point. 
Peacock  replied. 

Cur,  ad,  vult» 
A){fe,B.,  (after  stating  the  pleadings).  There 
is  no  doubt  that  the  titie  deeds  of  an  estate 
primd facie  bcdong  to  the  owner.  This  is  always 
stated  and  admitted  in  all  the  cases  and  text 
books  as  clear  law,  (see  particularly  Lord 
Buckhursfs  case,  I  Co.  Rep.  1,  and  Com.  dig. 
Charter  A).  In  all  the  cases  where  any  ques» 
tion  has  been  raised  on  this  subject  the  anpi- 
ment  haa  been,  not  that  the  general  rule  does 
not  exist,  but  that  on  some  special  ground  it  is 
not  applicable  to  the  particmar  case,— as>  for 
example,  where  the  feoffee  is  enfeoffed  with 
warranty*  there  it  is  said  that  the  feoffor  shall 
retain  the  title  deeds  to  enable  him  to  sustain 
the  warranty.  The  only  authority  against  this 
is  a  passage  there  cited  nrom  Brookes's  Abridg* 
ment,  tit.  Chart.  58,  as  to  which  we  can  only  say 
that  it  must  have  been  written  with  reference  to 
something  special,  for  as  a  general  proposition 
of  law,  it  is  clearly  not  to  be  suroorted.  It. 
follows,  therefore,  that  the  plaintiff  appearing 
as  he  does  on  these  pleadings  to  be  the  oirner 
of  the  land,  is  also  entitied  to  the  title  deed^ 
unless  there  be  sometiiing  in  the  plea  to  cut 
down  his  primd  facie  right,  llie  defendant 
rests  his  defence  on  a  claim  oi  lien  for  payment 
of  the  purchase  money.  He  does  not  allege 
that  the  conveyance  to  the  plaintiff  was  not  an 
absolute  and  complete  conveyance.  He  does 
not  suggest  that  it  was  executed  as  an  escrow, 
or  under  any  special  contract  for  a  lien,  so  that 
the  defendant's  right,  if  it  existe  at  all,  must  ' 

exist  by  virtue  m  some  general  principle  of 
law  which  in  every  case  where  a  vendor  has  i 

conveyed  hb  estate  without  receiving  the  full 
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amout  of  liifl  pnrchafie  maoBy  creates  in  his 
&Tonr  a  lien  on  the  title  deedi  for  iSie  balance 
unpaid.  The  only  dictum  rdied  on  is  what 
^1  from  Holrovdj  J.,  in  the  case  of  Esdaiie  y. 
Onmham,  but  tnset  was  altogether  extngudidal, 
and  may  be  well  explained  on  the  supposition 
&at  Mr.  Justice  Holroyd  was  looking  to  a  case 
vhere  the  purchase  deeds  had  been  executed 
merefy  as  an  escrow  to  be  handed  over  on  par- 
ment  of  the  purchase  money,  in  which  case  the 
expressions  attributed  to  that  learned  judge 
would  be  quite  accurate.  It  was  argued-,  if 
such  a  Hen  exists  in  equity^  why  is  it  not  to  be 
considered  as  also  existing  at  law?  That^how- 
eyer,  is  rather  plausible  than  sound.  There  is 
no  resemblance  between  the  lien  contended  for 
in  tius  case  and  the  equitable  lien  of  a  vendor 
far  his  unp^d  purchase  money.  The  equitable 
light  of  the  vendor  is  inaccurately  described 
Ly  the  word  lien,  if  that  word  is  to  be  under- 
stood in  its  legal  acceptation,  which  always  | 
nnpliespossession  by  the  party  setting  up  tne 
Tien.  But  tiie  vendor's  right  m  equity  is  alto- 
gether independent  of  his  possession  of  ^e  land 
or  of  the  deeds.  He  has  what,  though  called  a 
]ien,  b  in  truth  an  equitable  charge  on  the  land, 
and  which  in  general  he  may  enforce  in  the 
same  way  as  anv  other  equitable  mortgage. 
On  these  grounds  we  think  there  must  be 
judgment  for  the  plaintiff. 

Judgment  fgr  plaintilT. 

ANALYTICAL  DIGEST  OF  CASES. 

KSPORTBD  IN  ALL  TUB  COURTS. 

€!roiiuMn  SaiD  0oiicts(. 
CONSTRUCTION  OF  STATUTES. 
£In  the  last  section  of  the  Digest,  p«  402, 
«ifa^  the  Decisiims  relating  to  Bmihot^  were 
vdectod  from  the  rest.  We  now  proceed  to 
the  cases  bearing  on  the  Construction  of  various 
Statutes,  They  have  been  collected  from  no 
less  than  Eleven  Parts  of  Oie  R^orts  in  the 
Qooen's  Bench.  Common  Pleas,  Exchequer, 
and  Exchequer  Chamber.] 

BANKRUPT. 

Bights  where  m  first  execution  ob  judgmieut 
\  warrant  of  attorney  w  set  aside. — B.  en- 
tered op  jodgmenft  on  a  warrant  of  attorney, 
BBd  sned  ont  nfi^fa^  nnder  which  the  sbeiiff 
Bflbed.  JV.  afterwards  lodged  nfi.fa.  with  the 
flBBie  sheriff  in  a  bami  fide  advene  action 
against  the  same  debtor;  Bad  the  sheriff  de- 
Jiwwd  a  warrant  in  fV.*n  acfkw,  to  the  officer 
Bkeady  in  pnaeasion.  The  goods  aeiaed  were 
bbBi  iiwi  ciaif  to  satisfy  JL't  eMCtttion.  Before 
muf  sale,  a  fiat  in  hankraptcy  isaaed  against 
thedebtor.  The  aieignBes  claimed  the  giods ; 
aad,  on  aa  inifi|iifaihi  rale,  the  ooart  ai 
I'a  Beach  dineoled  an  iaaue  between  B, 
I  the  aasigaBea,  to  try  wfeAer  B.  was  ca- 
ItotbeiaaeBedsof  the  fooSm,  wUch^hy 
stioaofthe  «ooit»  were  la  the  ■Manttaie 
add,  and  tiM  prodnBS  paid  jato  ooBtt.    Om 


was  thcidul  la  ftfoar  cf  ^he  _ 
on  ihe  groand  that  B.*swrit  was  fbaaded^vMB 
ajodgment  on  warrant  of  attemey,  stsA  sad 
not  beSsnexecated  by  s^  before  iIk  fiat  JMi, 
that  the  issuing  of  the  fiat  rendered  B*m  wiit 
void ;  and  tiiereapon,  FF'/a  wvH,  having  aire^y 
attached  upon  the  goods  proflnenaBy,  faecame 
in  efieet  the  firat  writ,  and  W.  was  entitled  to 
have  his  execution  satisfied  out  of  tiie  preeeeds ; 
and  that  the  asngnees  could  not  first  daho  any 
part  of  them  imder  stat.  6  Geo.  4.  c.  16,  s. 
106.  for  rsteable  £stribution  among  the  cre- 
ditors. 

The  sheriff,  while  holding  the  goods  of  T. 
and  G.  under  B.*s  writ,  received  nfi,fa.  at  ifce 
suit  of  /«.  in  a  bom^fide  adverse  action,  and  de- 
fivered  a  warrant  under  that  writ  to  an  officei 
not  holding  any  warrant  under  B.'s  writ ;  and 
the  officer,  before  fiat  issued,  seixed  goods,  the 
separate  property  of  T.,  in  his  private  honse^ 
which  g(M>d8,  if  applicable  to  B.'s  execotioa, 
would  nave  been  exhausted  by  it.  Htfd,  as 
between  Xf.  and  the  assignees,  that  Xi.  wvs  en- 
titSed  to  pnonty,  as  in  the  case  above  stated. 
Graham  v.  I^fnes%    Qrakam  v.    Witherby^  7 

a.  B.  491. 

Cases  cited  in  tlie  jadgmeot :  Goldscfamidt  x. 
Hamlet,  6  M.  8c  G.  1«7  ;  6  Scott,  N.  K.  9G9  ; 
1«  Law  J.,  N.  S.  (C.  B.)  304 ;  1  D.&  L.  501 ; 
Tiylor  ▼.  TaylcMr.tS  B.&C.S9t?  Kfrtley  v. 
Bock,  a  B.  ft  a  idO;  Ryhm  r.  Pecttaa,  1 
T«R«  7Si,  n. ;  Ckectan  r.  Gdibs,  It  if.fr  W. 
111. 

2,  Orerfifor  aeeeptiny  security. —Cogufpoitj'-^ 
The  6  G.  4,  c.  16,  s.  8,  forfeits  the  debt  aC  s 
party  striking  a  docket,  and  afterwards  accept- 
ing a  security,  only  where  a  commimon  naaeE 
under  the  docket.  Therefore,  the  debt  is  not 
foifrited  as  respects  the  assignees  of  sub- 
sequent creditors  appointed  under  a  comrois- 
sion  issued  on  a  docket  aiAsequently  struck. 

The  defendant  being  indebted  to  the  plaintiff 
and  other  parties,  and  having  become  insolvent 
in  May,  1837j  it  was  agreed  between  the  plain- 
tiff  and  Ihe  defendant,  that  the  defendant 
should  offer  a  composition  of  lOt.  ia  the 
pound  to  bis  other  crecUtora,  but  that  the  plain- 
tiff ahoold  not  come  in  under  &at  arrangement, 
it  appearing  that  otherwise  the  defiaadant's 
ets  would  pfoduee  a  much  smaUer  diridend. 
The  pbdntiff  struck  a  docket  against  the  de- 
fendant to  protect  him  i^gainst  such  of  hia  cia- 
dilors  as  would  not  agree  to  the  compoaitioa, 
but  no  fiat  was  issued.  The  creditors,  hovem. 
all  came  in,  and  a  trust-diBed  was  executed  m 
December^  1837,  under  which  they  receitad 
betweaa  Uiat  time  and  the  Aaguat  CoBoariai, 
the  full  amount  of  10s.  in  the  pound  oa  that 
respective  debts.  In  September,  Ifias,  Ae 
pburtiffbaouaht  the  present  action  j^gainatthr 
defen^mt,  ^Ao,  oa  the  29th  of  Sq^tradiar, 
fai«  a  cognovit.  On  the  17th  of  Odaher 
taUowii^,  judgmeat  was  agnad  apoa  it  ;  aad 
in  Deoember,  184S,  ajL/a.  was  aaad  oul»  aad 
the  ddendaat^a  goods  wcae  seised.  Qa  the 
88tk  Fek,  164d,  a  fiat  ia  bankiaptc|r  Maoed 
agaixtfttlttdflfaadaat:  flsh^  aa  laaiiaa  by  the 
to  set  ande  tlM  ja4gPM*  and  csMa- 
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iSan,  that  the  debt  was  not  forfdted  under  tlie 
6  6. 4,  c.  16,  s.  8. 

A  cognoTit  upon  wUch  judgment  is  signed 
vithhx  21  days  after  its  execution  is  valid,  not- 
withstanding that  it  has  not  heen  filed  in  par- 
snance  of  tne  3  G.  4,  c.  39,  s.  3,  or  the  Reg.; 
Gen.  H.T.  S  A:  3  6.  4.  BuwhOl  ▼.  Boon!,  4 
D.  &  L.  359. 

BIGAMY. 

Anigning  err9r  by  attorney* — ^In  an  indict- 
ment hr  bigamy  under  statute  35  G.  3«  c.  67, 
s.  1,  (and  see  stat.  9  G.  4,  c.  31,  s.  22,)  aver- 
ments that  dae  defeadaat  married  A^  and  after- 
vards  iislonioufliy  took  to  wife  and  vras  married 
to  C,  **  the  said  A.,  his  former  wife,  being  then 
atioe,"  sufficiently  charges  the  ofienoe,  without 
iSeg^  any  furtner  allegation  that  the  defead- 
ant  was  still  married  to  A*  when  the  alleged 
offence  was  committed. 

JodgmfiDt,  afiter  conviction  onauch  indict- 
ment, that  the  defendant  be  transported, 
&c,  to  sucb  place  as  his  Majesty,  with  the  ad- 
fiee  of  his  privy  council,  sh^  think  fit  to  de- 
dare  and  appoint,  pursuant  to  the  statute  in 
snch  case  made  and  provided,  was  lield  good 
on  writ  of  error.  Murray  v.  The  Queem^  7 
aB.700,  "^  ^^ 

Csw  eite^  ia  <te  j  nibnMBt :  FlatcsiMr  v.  Cakhnp, 
6Q.B.680. 

BOND, 

9taymg  proceedings  in  action, — The  court 
will  not  interfere,  under  the  stat  4  &  5  Anne,  c. 
16,  8. 13,  to  titsj  the  proceedings  in  an  ac6on 
upon  a  bond,  where  it  is  at  all  doubtful  theitl^ 
pmKflt  stipulated  by  the  eonditaon,  is  not 
BBDJect  to  a  oontinireney.  Robinson  v.  Brown, 
SCB.M. 

CKNTJIAL   CRIMINAL  COURT. 

Jwnsdietiom  of  Cmtrt  f^  Qsieen's  Benck.--Me- 
^ognisaaccs. — In  a  prosecution  at  Uie  Central 
Cnzmnal  Coart  for  publishing  a  libd,  it  m  not 
necessary,  for  the  purpose  of  living  jurisdiction, 
^  the  prosecutor  should  have  entered  into 
zeoognizaace,  or  that  the  defendant  shoidd  have 
been  in  custody  or  be  bound  to  appear,  accord- 
iog  to  sect.  13  of  stat.  4  &  5  W.  4,  c.  36.  Beg, 
V.  Gregory,  7  Q.  B.  274. 

COAL  ACT. 

The  London  Coal  Act,  1  &  2  W.  4,  c.  brxvi. 
«.  57,  bnposes  a  penalty  not  exceeding  5/.  on 
fte  sefler  of  coals,  for  every  sack  that  shall  be 
found  deficient,  on  its  being  weighed  in  pur- 
*«nce  of  the  act :  Held,  that  where  several 
ndcs  are  vent  oat  to  «  pmcliaser  at  the  same 
time  under  a  contract,  one  penalty  only  is  in- 
nnred  in  respect  of  a  deficiency  in  weight, 
fcngh  eveiysadc  is  so  deficient;  nad  there- 
fere,  where  17  sacks  were  eo  found  deficient, 
ftytfae  penaMes  were  recoverable  by  action  of 
dAt  in  one  of  the  anperior  courts,  notwith-. 
**«gding  a.  77f  whidi  meets  that  all  penalties 
^posedbv  tbe  net  not  exceeding  25^•,  shafl  be 
Kvied  and  rccoverdjte  before  Tostioes  of  the 
Tttce.    OoJKtMT.  Hopwood,  15  M.  6?  W.  459. 

Cne  cited  in  the  judnnent :  Heeve  v.  Poole, 
4B.&C.155. 


COONOTIT* 

See  Bankrupt,  2. 

OONVBVAVCS. 

See  Feme  Covert, 

CONVICTION. 

7  4"  8  G.  4,  ^.  29'— Jurisdiction  (^justices, — 
Adjudication  qfcosts^ — ^An  information,  under 
7  &  8  G.  4,  c.  29s  6*  39,  for  stealing  a  growing 
ash  tree,  the  property  of  M,,  was  preferred  by 
12.  to  D,j  a  justice  of  the  peace,  who  summoned 
the  offender.  At  the  time  and  place  fijced  in 
the  summons,  he  appeared,  and  yraa  convicted 
by  anolher  magistrate,  the  defendant  D,,  the 
summoning  magistrate,  being  present,  but  not 
taking  any  part.  The  conviction  ordered  the 
plaintiff  "  to  fbrfieit  and  pay,  over  and  above 
the  value  of  the  tree  stolen,  the  sum  of  Ss^  and 
for  the  value  of  the  tree  stolen  Is,,  and  ako  Ho 
pay  the  aum  of  11  45. 6dL  for  coats,  to  be  paid 
I  on  or  before  the  19th  of  March  next,  and  in 
'  default  of  payment  of  the  said  sums  to  be  im- 
prisoned in  the  house  of  correction,"  at,  &c, 
j "  and  there  kept  to  hard  labour  for  one  month, 
unless  the  sam  sums  should  be  sooner  paid/' 
It  then  ordered  the  Ss,  to  be  paid  to  the  over- 
seer, the  Is*  to  M^  the  party  aggrieved,  and  the 
12.  As.  &d,  to  be  immediately  psud  to  R^  the  caak" 
plainant.  An  action  of  trespass  and  false  in^ 
prisonment  havins^  been  brought  against  the 
defendant :  Kdd,  uaC  the  conviction  was  good, 
notwithstandu^  it  had  not  proceeded  on  the 
infiormation  of  the  party  aggrieved,  or  been 
made  by  the  magistrate  who  received  the  oriigi- 
nal  information  and  issued  the  sunmums  on 
which  the  defendant  appeared ;  nor  was  it  in- 
validated by  its  mode  of  adjudicating  the  costs. 
Tarry  V.  Newman,  U  M.  &  W.  645. 

COFTRIG19T. 

1 .  Particulars  of  objection^ — In  an  action  on 
the  case  for  an  infringement  of  the  copyright 
of  a  certain  book,  the  defendant  pleaded  sevejnl 
pleas,  denying  that  the  pdaintiff  was  the  pro- 
prietor of  the  copyright ;  that  there  was  any 
copyright  subsisting;  that  the  books  were  first 
published  in  England,  and  that  the  copies  com^ 
plained  of  were  unlawfully  printed :  Held,  on 
application  bj  the  plaintiff  to  have  the  notice  of 
objection  delivered  with  the  defendant's  pleas 
under  the  5  &  6  Vict.  c.  45,  s.  16,  amended, 
that  the  alleged  first  publication  having  taken 
place  abroad,  and  so  far  back  as  tbe  year  183X« 
it  was  sufficient  for  the  defendant  to  state  the 
year  of  the  first  publica6on^  and  that  it  waa  not 
necessary  that  he  should  apecify  the  day  or 
month. 

But  that  he  was  bound  to  state  the  name  of 
the  party  whom  he  alleged  to  be  the />ropr»e/or 
or  first  pubUsher,  the  tUte  of  t^e  work,  the  pkice 
'keK,  and  tfw  Hnm  when,  tlie  first  ptd!)licatiaa 
tookpfaioe. 

HM,  also,  that  he  WIS  «ot  «B«j(led  to  obje^ 
tiut  ^  flome  peraoa  wlMwe  name  is  to  tlie  d»- 
iBBdnt  unknown,  and  not  the  lAsnrtiff,  was 
ihs  propiietor  of  the  iMd  eopyrigtat." 

Nor  ''tfasttbepliiiiliffwufi  nothiDMeff  i» 
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Nor  ''that  the  work  was  not  first  printed  or 
pnblished  in  the  British  dominions.'' 

Nor  diat  the  plaintiff  never  acquired  any  title 
bj  assignment,  **or  otherwise,"  to  the  copy- 
right, 

r^or  that  there  was  no  **vaUd"  assignment, 
&c.. 

Nor  "  that  there  is  no  cop^ght  in  a  work 
first  pnblished  out  of  the  British  dominions, 
under  such  circumstances  as  the  books  tn  question 
were  published  " 

: .  But  that  he  might  object  that  A.  B.  ''if  any 
one,  and  not  the  plaintiff"  was  the  proprie- 
tor. And  at  -the  time  of  committing  the  alleged 
grievance  *'no  copyright"  in  the  work  "was 
subsisting,"  Boosey  y.  Davidson,  4  D.  &  L. 
147. 

2.  Dramatic  piece, — Change  of  venue, — Ma- 
terial  evidence,— Proof  of  scienter,-^  Sufficiency 
of  decktraHon.-^Where  the  authorship  of  a 
work  is  in  issue,  evidence  given  in  corrobora- 
tion of  that  fact  is  a  compMnce  with  an  under- 
^^^^R  to  gi^e  material  evidence  on  a  change  of 
venue. 

Under  the  provisions  of  the  3  &  4  W.  4,  and 
6  &  6  Vict.  c.  45,  an  introduction  to  a  panto- 
mime is  protected,  and  it  is  not  necessary  in  an 
action  for  penalties  under  those  statutes  to  al- 
lege or  prove  that  the  defendant  knew  of  the 
authorship  of  the  plaintiff  when  he  purchased 
the  introduction  n'om  another,  and  it  is  suffi- 
cient if  the  declaration  follow  the  words  of  the 
statute,  and  it  need  not  go  further  and  allege 
that  the  pantomine  was  exhibited  at  a  public 
place  of  dramatic  entertainment.  Leev,  5tmp- 
son,  33  L.  O.  478. 

cobonbb's  dbputt. 
Lawful  absence—Signature  of  inquisition  by 
dgw/y.— Under  sUt.  6  &  7  Vict  c.  83,  s.  1,  it 
^  a  "  lawful  and  reasonable  cause  "  for  the  ab- 
.tnce  of  the  coroner,  and  the  acting  of  his 
^putjr  on  an  inquest,  that  the  coroner  was  en- 
|iged  in  holding  another  inquest. 

Where  the  jury  are  sworn,  and  the  inquest 
ommences  properly  before    the  deputy,    he 
should  continue  holding  the  inquest  to  its  con- 
clusion, although  in  the  course  of  it  the  prin- 
cipal coroner  may  be  accidentally  present. 

This  inquisition  held  by  the  deputy  is  pro- 
perly described  as  taken  before  tne  principal 
coroner. 

And  it  is  properlv  signed  in  the  name  of  the 
princiMl  coroner  "by  JB.  M,,  his  deputy.  Reg, 
▼.  Perkin,  7  Q.  B.  lo5, 

CRBDITORi 

See  Bankrupt,  2. 

SJBCTMBNT. 

Judgment  for  plaintiff  under  stat,  4  O.  2,  c. 
28,  s,  2. — In  ejectment  by  landlord  against 
tenant,  where  half  a  year's  rent  was  due  before 
service  of  declaration,  and  no  sufficient  distress 
was  found  on  the  premises,  if  the  defendant, 
having  entered  into  a  consent  rule,  does  not 
appear  at  the  trial,  and  the  plaintiff  is  there- 
npon  nonsuited,  the  lessor  of  the  plaintiff  may, 
under  stot.  4  G.  2,  c  28,  s.  2,  have  judgment. 


although  diera  has  been  no  formal  demand  of 
rent,  or  re-entry ;  but  the  judgment  must  be 
only  against  the  casual  ejector,  not  the  defead- 
ant.  Doe  d.  Bedford  Charity  y.  Payne,  7(1^ 
287. 

BLECnON. 

6^7  Vict.  c.  U.--Btfusmg  vote  "ms- 
Uciouskf" — ^A  declaration  against  the  retaining 
officer  of  a  borough  alleged  the  plaintiff  to  be 
a  burgess,  havmg  his  name  on  the  borough  re- 
gister, and  that  he  was  entitled  to  rote  at  a  cer- 
tain election,  and  that  on  tendering  his  vote, 
the  defendant  refused  to  receive  it.  Pies,  that 
the  plaintiff  was  not  a  burgess  **  duly  qualified 
or  entitled ''to  vote  at  the  election:  HeU^thit 
the  plea  was  bad  for  ambiguity,  as  the  plea  kft 
it  uncertain  whether  the  defendant  intmded  to 
allege  that  the  plaintiff  was  not  duly  registered, 
or  that  he  was  disqualified  from  some  other 
cause: 

Semble,  that  even  on  special  denrarrer,  i 
declaration  averring  that  the  defendant  ''ooo- 
triving  and  wrongfully,  fraudulentiv,  wilMj, 
and  xnioliciously  intenc&ig  to  injure  tne  plaintiff, 
refused  to  rec^ve  the  vote  of  the  fdamtiff,'' 
suffidentitv  alleged  the  defendant  to  have  acted 
maliciously. 

A  declaration  founded  on  the  6  &  7  VicL  c 
18,  s.  82,  which  prohibits  retmrning  offioen 
from  aUowing  a  scrutiny,  alleged,  that  when 
the  plaintiff  tendered  his  vole,  the  retomioff 
officer  allowed  a  scrutiny,  and  af^  im 
scrutiny  determined  that  the  plaintiff  vai  aot 
entitled  to  vote,  "  whereby  "  the  jitetiff  was 
ddayed  in  the  ezerdse  of  his  privilege,  and 
was  wholly  deprived  of  hie  privilege,  and  a 
buigess  was  elected  without  any  vote  of  the 
plaintiff.  Held,  that  the  all^tions  after  the 
word  '*  whereby  "  were  sufficient  avennenta  of 
facts,  and  not  mere  inferences  from  preceding 
allegations,  and  that  the  facts  ao  avened  dis- 
closed sufficient  legal  damage  resulting  tm 
hokhng  the  scrutiny.  Pryee  v.  Bdeker,  4  D.  & 
L.  238. 

Cases  cited  in  the  judgment:  Blofield  v.PajM, 
4  B.  &  Ad.  410 ;  Taylor  v.  Heomker,  12  A.& 
E.  488 ;  The  Dipper's  case,  t  Wils.  414;  Coi* 
son  V.  Perry, «  Rolle's  Rep.  379 ;  Mtry'i  ctf^ 
9  Rep.  113. 

RRROB. 

1.  BiU  of  ewcMtions,  —  Interpleader  Act,  — 
Amendment,  —  Estopoel,  —  A  writ  of  tfror 
to  the  Exchequer  Chamber  from  the  Court 
of  Queen's  Bench,  under  statute  U  G* 
4,  and  I  W.  4,  c.  70,  s.  8,  recited  that 
error  was  ^cged  in  the.  record  aad  pfOCfSSt 
and  giving  of  judgment,  "in  a  plaint  in  as 
action  on  nroimses,"  and  directed  that  the 
transcript  snould  be  sent  to  the  Justices  of  tb 
Common  Bench  and  Barons  of  Exchequer  to 
be  viewed  and  examined,  &c.  By  the  transcript 
it  appeared  that  the  judgment  was  on  an  iaeoe 
directed  by  the  Court  of  Queen's  Bench,  under 
Stat.  1  &  2  W.  4,  c.  58,  (the  Interpleader  AcM 
and  no  process  by  summons  appeared;  bo^ 
the  declaration  was,  in  form,  on  nromisea  njMn 
a  wager,  and  the  judgment  was  tnat  the  plasa* 
tiff  snould  recover  nia  damages,  coats,  and 
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ebarfM.  The  defendant  below  had  tendered  a 
l^^eiceptioDB.  On  motion,  the  Court  of 
Eiehequer  Chamber  qnaahed  the  writ  of  error, 
holdm^that  the  tranecript  showed  that  the^r 
had  no  power  to  riew  and  examine ;  and  hold- 
ifig  ako  that  it  varied  from  the  writ  of  error. 

Bj  the  Court  of  Exchequer  Chamber.  The 
order  quashing  the  writ  is  matter  of  record, 
ezaminable  upon  error  in  the  House  of  Lords. 

By  the  Court  of  Queen's  Bench.  A  ji 
baving  ordered^  on  summons  by  the  plaint 
in  a  cause  depending  in  error,  thiat  the  plaintiffs 
sbonld  be  at  liberty  to  amend  the  record,  (the 
matter  amended  not  being  misprision  of  the 
derk,)  and  also  that  they  should  pay  the  de- 
fendant his  costs  occasioned  bv  such  amend- 
ment, the  defendant  cannot,  after  taxing  and 
receiving  his  costs,  apply  to  set  aside  tiie  order 
for  amendment,  as  made  without  jurisdiction. 
King  y.  Simmtmds,  7  Q.  B.  269. 
CatM  eited  ia  the  jadgmeat  t  Jones  r.  Stephens, 

liUj's  Modern  £atries,  p.  S49 ;  Tolson   ▼. 

Kaye,  16  M.  &  G.  536;  7  Scott,  N.  R.  fU  \ 

Snook  T.  Mattock.  5  A.  ft  E.  fS9. 

2.  BaH-^Order  of  court  mder  stat.  6  6.  4, 
e.  96,  ff.  1.— Qtuere,  in  what  cases  the  court 
can  make  a  special  order,  by  yirtne  of  stat.  6 
6. 4,  c.  96,  s.  1,  permitting  a  plaintiff  in  error 
to  proceed  without  giving  oail. 

Bat  where,  in  an  action  of  assumpsit,  a 
special  yerdict  has  been  speed  upon  m  this 
court,  for  the  purpose  of  bnnging  tne  case  be- 
fore the  Exchequer  Chamber,  and,  after  judg- 
ment, a  writ  of  error  was  sued  out,  but  the  de- 
fendant in  error  died,  and  the  writ  then  lapsed 
without  material  laches  on  the  part  ot  Uie 
plaintifF  in  error,  whereupon  the  representatives 
of  the  defendant  in  error  sued  out  a  set.  fa. 
against  the  faith  of  his  agreement,  this  court, 
in  the  exercise  of  its  general  authority,  stayed 
proceedings  on  the  scu  fa.  without  requinng 
hail  in  error,  the  pUuntiff  in  error  undertaking 
to  proceed  without  delay,  and  that,  if  the  judg- 
ment below  were  affirmed,  the  defendants  in 
error  should  immediately  have  judgment  on  the 
fdja.    WiUiami  v.  Downman,  7  Q.  B.  1 12. 

BXCI8K  ACTS. 

1.  A  dealer  in  and  retailer  of  tobacco  is 
liable  to  the  penalty  of  200/.,  imposed  by  the 
5  &  6  Vict.  c.  93,  s.  3,  for  having  in  his  pos- 
session adulterated  tobacco,  although  he  had 
purchased  it  as  genuine,  and  had  no  knowledge 
or  caose  to  suspect  that  it  was  not  so.  Reg,  v. 
Woodrow,  15  M.  &  W.  404. 

^^o/tctf  of  appeal  from  decision  (if  justices, 
—Where  an  omcer  of  excise,  by  whom  an  in- 
formation for  penalties  is  exhibited,  is  absent  at 
the  time  of  the  hearing,  and  there  is  an  appeal 
against  the  judgment,  on  the  part  of  the  Crown, 
to  the  quarter  sessions,  under  the  7  &  8  G.  4, 
c.  53, 8.  82,  the  notice  of  appeal  required  by  s. 
83  may,  by  virtue  of  the  4  &  5  W.  4,  c,  51,  ss. 
22,  23,  be  given  and  signed  by  any  officer 
of  excise  who  is  present  conducting  the 
proceedings.  Reg,  v.  fVoodrow,  15  M.  &  W. 
404. 

3.  DistiUer  of  spirits,— A  person  who  distils 


spirits  for  the  purpose  of  making,  by  the  ad- 
dition of  nitric  acid,  sweet  spirits  qf  nitre  for 
sale,  is  a  distiller  of  spirits  within  the  meaning 
of  the  6  G.  4,  c.  80,  ss.  6,  7,  requiring  an  ez* 
cise  license,  and  hable  to  the  penalties  imposed 
by  8.  39  of  that  act  on  persons  having  any  pri- 
vate or  concealed  still,  &c.  for  making  or  dis* 
tilling  low  wines  or  spirits.  Attomeg^Qsneml 
V.  Baileg,  16  M.  &  W.  74. 

SXBCUTION. 

See  Bankrupt,  1. 

FEMB   COVBRT. 

Conveyance  under  3  4"  4  FT.  4,  c.  74,  a.  91.— 
Upon  tlie  motion  on  the  part  of  a  married  wo- 
man, under  the  3  &  4  W.  4,  c.  74,  s.  91«  to 
convey  her  interest  in  property  without  the 
concurrence  of  her  husbana,  on  the  ground 
that  he  is  of  unsound  mind,  the  affidavit  must 
show  in  distinct  terms,  or  by  necessary  infer- 
ence,  that  the  husband  is  lunatic  at  the  time  qf 
the  application.    In  re  Turner,  3  B.  C.  166. 

FRAUDS,   8TATUTB   OF. 

1.  Case  not  within  the  4th  section, — ^A  con^ 
tract  for  the  maintenance  of  a  child  at  the  de- 
fendant's request,  to  enure,  "  so  long  as  the  de- 
fendant shall  think  proper,"  is  a  contract  upon 
a  contingency,  the  performance  of  which  is  not 
necessarily  to  take  place  beyond  the  space  of  a 
year,  and  therefore  not  withih  the  4th  section 
of  the  SUtute  of  Frauds. 

Sembte,  per  Tindal  C.  J.,  that  the  stat.  does 
not  apply  where  the  action  is  brought  unon  an 
executed  consideration.  Souch  v.  Strawbridge, 
2  C.  B.  808. 

Case  cited  in  the  judgment :  Peter  r.  Compton 
Skinner,  355. 

2.  Case  within  the  4th  section.-^A,  enters 
the  service  of  B,  under  a  written  agreement,  as 
follows : — "  I  agree  to  receive  you  as  clerk  in 
my  establiahment,  in  consideration  of  your 
paying  me  a  premium  of  300/.,  and  to  pay  you 
a  salary  at  the  following  rates,  vis.,  for  the  1st 
year  70/. ;  for  the  second  90/. ;  for  the  3rd 
110/.;  for  the  4Ui  130/.,  and  150/.  for  the  5tii 
and  following  years  that  you  may  remain  in  my 
emplo)rment." 

Held,  that  the  agreement  was  one,  that  by 
the  Statute  of  Frauds,  was  required  to  be  in 
writing ;  that  there  being  a  precise  stipulation 
for  yearly  payments,  evidence  was  not  admis- 
sible to  show  that  at  or  after  the  time  the  letter 
containing  it  was  sent  by  B.ioA^,  it  was  ver" 
haUy  agreed  that  the  salary  should  he  paid 
qnarterlys  and  that  the  fact  of  the  payment 
having  usually  been  made  quarterly,  did  not 
vary  the  rights  of  the  parties  under  the  agree- 
ment.    Giraud  v.  Richmond,  2  C.  B.  835. 

Case  cited  in  the  judgment :  Gosb  ▼.  Lord  Nu- 
gent, 6  B.  &  Ad.  56  }  2  N.  &  M.  28. 

3.  Acceptance  of  goods,— -GoodB  were  shipped 
by  the  plaintiff  from  abroad  to  this  country,  on 
the  verbal  order  of  the  defendant,  at  a  price 
exceeding  10/.  They  were  sent  to  a  8hip])ing 
agent   of  the  plaintiff's  in  London,  who  re- 
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cihnd  lihiia.  md  wanhouaad  tUm  wth  a 
wiMrimor,  infonBiog  the  dafrndant  of  tLdr 
anmL  TW  wkariu^^  bAiuied  te  the  diip- 
I»99  agemt  a  ddivoy  wvtuit  wkexeb]r  me 
goocb  were  iBade  ddivenbfe  to  him  or  his  aa- 
signees  by  indornemtnt,  on  paymeBt  of  rent 
and  cfaaiji^.  The  agent  iodoned  and  de- 
liserad  thia  wanant  to  the  defendant*  who  kept 
it  for  several  months,  andj  notwithstanding  xe- 
peated  applications,  did  not  pay  the  price  of, 
or  charges  upon,  the  goods,  nor  return  the 
warrant,  but  said  he  sent  it  to  hia  aolickor,  aad 
that  he  intended  to  resist  payment,  for  that  he 
had  never  ordered  the  gooas ;  and  that  thev 
would  remain  for  the  present  in  bond:  Hela, 
that  there  was  no  such  delivery  to^  and  ac~ 
captMice  by,  the  defendant  of  the  goods,  as  to 
satisfy  the  17th  section  of  the  Statute  of  Fnmds. 


Case  cited  in  the  jndgment :  Bentall  v.  Boro,^  3 
6.  &Cr.4S3: 


[The  remainder  of  the  Dedsiona  on  the  (Con- 
struction of  Statutes  will  be  given  in  the  next 
ntnnher.] 


METROPOLITAN  AND  PfiOYINCIAL 
ASSOCIATION. 


The  enrolment  of  members  of  thia 
tion>  is  gmng  forward  daily.  We  ezhoit  every 
pnctitioBer  not  merely  to  send  in  his  adhesion, 
hm  to  can  the  attention  of  members  of  the  le- 
gislature to  the  objects  of  the  association.  They 
are  right  and  ju3t,  and  ought  to  be  supported 
by  every  one  who  is  concerned  in  the  due  ad- 
ministration of  our  laws. 


MASTERS  EXTRAORDINARY  IK  CHAN- 
CERY. 

From  July  S7th,  to  AuguH  fOth,  1847,  both  inehuive, 
with  dates  when  gateited^ 

Ajrre,  John,  Jan.,  Bristol,     kug,  10/ 
CUvke,  Robert,  Jan.,  Bath.    Ang.  SO. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

FnmJuly  fTtk,  to  Angum  tOtk,  1847,  hath  imehuum, 
with  datm  when  gOMetted* 

Besles,  Jobn  Edward,  and   Charles  Philip  Utton, 

45,  Bedford  Row,  Attoraeys   and  Solicitors. 

Aug.  IS. 
Oill,  Robert,  and  WiTKsm  Phillips,  Easingwold, 

Attorneys,  Solicitors,  and  Conveyancers.    Aug. 

13. 
Smith,  Charles  Henry,  and  John  Henry  Jones,  IS, 

Duke  Street,  Manchester  Square,  Attorneys 

and  Solicitors.     July  37. 


THE  KOrrOB'S  LETTBR  BOX. 

Thx  next  volnme  of  The  Legui  CfUerver 
wiU  be  farther  enlarged,  in  order  to  inaoua 
the  — nibui  aadvatDe  of  the  Bagofw  ow  Ba^ 
CBNT  DBCTBiOKff,  withoot  c«talki|r  aay  ef 
the  Original  Articles,  or  select  Infonnatiaii,  for 
whidi  the  Work  has  been,  distini^uished.  We 
tmaty  indeed^  \m  inprois  alao  the  aeopa  of  ovr 
or^final  dlsquisi^Da. 

In  carrying  due  additional  arrsogemeflte  into 
effect,  and  to  enable  the  Reports  of  Gaaea  and 
other  Court  bnsineas  to  be  separated  frona  the 
leat^— 4lte  iNNfk  will  be  difided  inlo  tw  pntL. 

The  l8t  Part,  contaimng  original  artidea  on 
all  projected  alterations  in  the  Law  and  I^ac^ 
tice ;— the  state  of  the  Profession  andifawnai 
for  ila  improfeiBent; — New  Sialiitea^  wilii  cx- 
phinatory  notes  and  dSaqnisitions  on  their  eon- 
struction; — ^Parliamentary  Bill8»  Reports  and 
Returns : — Notes  or  Commentaries  on  import- 
ant Dedabna  in  Common  Law,  Eqnity  and 
ConTvyancing  z-^-the  I^w  of  BaAwayai^  1 
ance,  and  other  Joint  Slock  Cdnpaniee : 
views  of  New  Books : — Hie  Law  of  Attoxneya 
and  Costa,  and  the  Examination  of  Articled 
Clerka  ^-LegaL  Bdncalion  ^— Proeeedniga  of 
Law  Soeieliea : — Legal  Biography;  Coirs- 
poadence;  Professional  lists,  &c. 

The  2nd  Part  containing  origvuX  tmd  early 
Reporta  of  cnrery  important  Dedaion  in  nB  the 
Snpenor  Courts,  by  Barristers  of  the  several 
Conrts : — New  Bolea  and  Orders  of  Court ; — 
an  Analytical  Digest  of  all  Reported  Csaes  in 
aE  the  Courts  <»  classified  according  to  the 
leadipg  ai^jects  ad^dicatad  npaa  ;  — ^CSaan 
Lists ;— CSrccdts  ; — IKttings  ;  and  ewery  cy&er 
information  relating  to  the  business  of  all  the 
courts. 

Each  Part  will  be  separately  paged  in  order 
to  be  bound  in  two  volumes  annually.  T^ 
|?riee  wiU  remain  the  fame  as  at  presant^  lis. : 
8d.,  or  stamped  9d. 


'* Taciturn"  inquina*  whether  a 
who,  previous  to  the  passing  of  the  New  Comty 
Conrta  Act,  obtained  a  judgment  for  a  debt  not 
exceeding  30J. ;  can  aammon  the  debtor  facfoiv 
a  judge  of  the  New  County  Conrta*  under  the 
1st  sect,  of  the  Small  Debts  Act,  8  &  9  Vict,  c 
127,  such  court  at  the  time  of  die  passing  of 
the  act  not  bein^  in  existence.  Does  not  the 
new  act  give  jurisdiction  ? 

The  case  of  Wood  v.  Mytion,  on  a  promia- 
sory  note  payable  to  the  maker's  order,  regard- 
ing which  a  correspondent  haa  inquired,  wiU 
appear  next  week. 

We  have  not  received  the  letter  of  A.  on  the 
assignment  of  a  policy. 


DIGEST,    AND  JOURNAL    OF   JURISPRUDENCE. 


SATURDAY,  SEPTEMBER  4,  1847. 


-**  Quod  magis  ad  nob 


PerUnet,  et  neasize  malum  eft»  ogitamns." 


THE  LASr  NEW  BANKRUPT  AND 
INSOLVENT  ACT. 


W shave  been  for  several  yearft  past  so 
accustomed  to  aD  annual  change  in  the 
lair  relating  to  bankruptcy  and  insolvency, 
that  we  look  for  the  act  at  the  close  of  the 
sewion,  as  we  do  to  see  grouse  or  partridge 
at  this  season  in  the  poulterers'  sIiops»  very 
much  as  matter  of  course.  The  act*  passed 
in  the  last  session,  to  unsettle  the  jurisdic- 
tion of  the  Courts  of  Bankruptcy,  and* 
Court  for  the  Relief  of  Insolvent  Debtors, 
is  to  commence  and  take  effect  from  the. 
15th  September  instant.*  Our  readers  will 
possibly  remember  that,  during  the  pro- 
gress of  tlie  bill  through  parliament,  its 
leading  provisions  were  repeatedly  com- 
mented upon,  and  its  more  striking  omis- 
sions and  defects  pointed  out,  in  these 
pages ;  but  as  it  lias  now  obtained  the  bind- 
ing force  of  a  law,  and  comes  into  imme- 
diate operation,  it  is  of  importance  that  the 
profession  and  the  public  should  have  their 
early  attention  directed  to  its  practical 
effects,  even  at  the  hazard  of  repeating 
some  observations  already  published. 

The  most  striking  change  created  by  the 
10  &  II  Vict.  c.  102,  is,  that  after  the 
14th  September,  the  petitions  heretofore 
presented  to  the  Court  of  Bankruptcy  for 
protection,  under  the  statutes  5  &6  Vict, 
c.  116,  and  7  &  8  Vict.  c.  96,  can  no 
longer  be  received  in  that  court.  With 
respect  to  petitions  presented  on  or  before 
that  day,  the  provisions  of  the  acts  last- 
mentioned,  and    the  jurisdiction   of  the 

•  The  act  itself  is  nrinted  hi  sc/omo,  as^e,..p. 
310,  and  is  cited  as  the  10  &  II  Vict,  c,  102. 
Vol.  XXXIV.  No.  1.0I7, 


Commissioners  of  Bankruptcy  under  those 
acts,  and  under  the  rules  and  orders  made 
in  DHrsiiance  thereof,  remain  in  full  force 
and  effect.     (Sect.  9.) 

No  part  of  either  of  the  acts  under  which 
petitions  were  heretofore  presented  to  tha 
Court  of  Bankruptcy,  has  been  repealed 
by   the   10  &  U  Vict.  c.  102 ;   but  the 
jurisdiction   is  taken  from  the   Court  of 
Bankruptcy,  and  transferred  and  vested  ia 
the   Court   for   the    Relief   of   Insolvent 
Debtors  in    England,    smd    in    the    new 
County  Courts  constituted  under  the  act 
9  &  10  Vict.  c.  95.     The  jurisdiction,  of 
which  the  Court  of  Bankruptcy  is  divested^ 
is  divided   between  the   Insolvent  Court 
and  the  County  Courts,  in  the  following 
proportions.     When  an  insolvent  has  re- 
sided for  six  calendar  months  next  imme- 
diately preceding  tlie  time  of  filing  his  pe- 
I  tition,   within    any    parish    the    distance 
i  whereof,  as  measured  by  the  nearest  high- 
jway^    from    the    General    Post-Office    in 
'  London,   to    the   parish  church   of  such 
I  parish,  shall  not  exceed  20  miles,  the  juris- 
j  diction,  as  regards  such  insolvent,  la  to  be 
in  the  Court  ibr  the  Relief  of  Insolvent 
!  Debtors.     When  the  insolvent  resides  be* 
iyond    the   jurisdiction    of   the    Insolvent 
'  Court,  and  has  resided  within  six  months 
next  immediately  preceding  the   time  of 
filing  his  petition,  within  the  district  of  a 
County  Court,  the  insolvent  must  prefer 
his  petition  to  such  County  Court*  Where 
the  insolvent  has  not  resided  for  six  calen« 
dar  months  before  the  time  he  desires  to 
file  his  petition,  either  within  the  district 
thus  allotted  to  the  Insolvent  Court,  or  in 
the  district  of  any  County  Court,  it  is  pro- 
vided  that  such  insolvent  may  file  his  pe- 
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tition  in  the  Court  for  Relief  of  InsoWent 
Debtors,  and  that  Court  may  either  exer* 
cise  jurisdiction  in  the  matter  of  such  pe- 
tition, or  direct  one  of  the  County  Courts 
to  exercise  such  jurisdiction.     (Sect.  8). 

The  form  of  petition  lised  in  the  Bank 
ruptcy  Court  was  provided  by  the  stat 
7  &  8  Vict.  c.  96,  (sched.  A.,)  and  it  was 
expressly  enacted,  that  any  petition  not  in 
the  form  prescribed  should  be  dismissed,  a 
provision  which  was  a  constant  occasion 


for  complaint  and  regret  on  the  part  of  framed  with  a  desire  to  assimilate  them 
those  entrusted  with  the  administratron  of 
the  act,  as  they  felt' precluded  from  allow- 
ing  any  amendment  in  the  petition  af^er  it 
was  filed,  and  compelled  to  dismiss  num- 
berless petitions  defective  in  form,  without 
any  respect  for  the  merits,  or  the  con- 
scientious scruples '  which  may  have  in- 
duced the  petitioners  to  alter  the  form,  and 
adapt  it  to  circumstances,  before  they  pro- 
ceeded to  swear  (as  the  act  obliged  them 
to  do)  that  the  allegations  therein  con- 
tained were  true.  The  act  10  &  11  Vict. 
c.  102,  s.  16,  declares,  that  the  forms 
given  in  the  schedules  to  the  acts  cited 
**  may  be  altered  so  far  as  to  adapt  them 
to  the  change  of  jurisdiction  by  this  act 
directed ;"  which,  we  presume,  merely 
means,  to  change  the  title  of  the  court  and 
judges,  but  it  does  not  authorize  any 
amendment  of  the  petition,  or  any  devia- 
tion from  the  specified  form  ;  and  we  ap- 
prehend, that  in  these  particulars  the 
commissioners  of  the  Insolvent  Court  and 
the  judges  of  the  County  Courts  will  be,  as 
powerless,  and  feel  themselves  as  much 
shackled,  as  the  Commissioners  of  Bank- 
rupts have  been  in  administering  those 
acts. 

The  jurisdiction  of  the  Court  of  Bank- 
ruptcy, under  the  acts  first  referred  to,  it 
will  be  remembered,  only  extended  to  per- 
sons not  being  traders  within  the  meaning 
of  the  statutes  in  force  relating  to  bank- 
rupts on  the  12th  August,  1842,  when  the 
5  &  6  Vict.  c.  116,  came  into  operation  ; 
or  to  persons  being  such  traders,  but  owing 
debts  amounting  in  the  Whole  to  less  than 
300/.  The  jurisdiction  now  transferred  to, 
and  divided  between,  the  Insolvent  Court 
and  the  County  Courts,  as  above  stated,  is 
limited  in  the  like  manner.  A  trader 
owing  debts  exceeding  300/L  has  now  ho 
locus  standi  in  the  Insolvent  Court  or  the 
County  Court,  under  the  6  &  6  Vict.  c. 
116^;|nd  the  7  &  8  Vict.  c.  96,  any  more 


benefit  of  the  laws  pasted  for  the  relief  of 
insolvents,  most  slill  proceed  under  the 
law  whidi  was  in  operatioD  before  the  acts 
last  cited  obtained  the  sanction  of  the 
legislature,  and  petition  the  Court  for  the 
Relief  of  Insolvent  Debtors,  under  the  1  & 
2  Vict.  c.  110.  The  forms,  the  coarse  of 
procedure,  and  the  practical  results 
tinder  <the  provisions  of  the  acts  heretofbie 
administered  in  the  Court  of  Bankruptcja 
were  novel,   peculiar,  and  evkiently  not 

an^  system  previously  established.  A 
debtor  at  large,  and  not  pressed  by  any 
creditor,  or  a  debtor  in  custody,  may  pe- 
tition under  those  acts,  and  obtain  a  final 
order  to  protect  his  person  from  being 
taken  or  detained  under  any  process  in 
respect  of  the  debts  due  or  clainied  to  be 
due  at  the  time  of  filing  his  petition.  The 
court  may  grant,  or  refuse,  or  delay  grants 
ing,  such  final  order,  but  has  no  power  to 
punish  in  any  case.  The  power  of  peti- 
tioning the  Insolvent  Court,  under  the 
Stat.  1  &  2  Vict.  c.  110,  is  limited  to  pei^ 
sons  who  shall  be  "  in  actual  custody  with- 
in the  walls  of  sonae  prison."  The  court 
has  authority  to  punish  by  a  lengthened 
imprisonment  in  a  variety  Of  cases.  The 
Insolvent  Court,  and,  as  .we  shall  preseDtly 
see,  the  County  Courts,  are  now  required 
to  administer  these  two  distinct  systems, 
the  petitioner  selecting  that  whkh  he 
deems  preferable  and  most  advantageous 
to  himself. 

With  respect  to  petitions  presented 
under  the  acU  heretofore  administered  in 
the  Court  of  Bankruptcy,  the  County 
Courts,  witliin  their  respective  jurisdic- 
tions, will  in  future  have  a  direct  origiial 
jurisdiction.  Such  petitions  will  be  filed, 
in  the  first  instance,  in  those  courts*  and 
finally  disposed  of  there  without  control  or 
appeal.  The  jurisdiction  now  conferred 
on  the  County  Courts,  as  regards  petitieas 
filed  under  the  stat  I  &2  Vict  c.  110, 
stands  on  a  totally  different  footing.  Our 
readers  are  aware  that  the  Insolvent  Com- 
missioners l^ve  been  in  the  habit  of  rock- 
ing three  circuits  in  every  year,  for  the 
purpose  of  atjyudjcating  upon,  petitions 
filed  by  insolvents  imprisoned  in  tbe  various 
c*ounty  gaols  of  England  and  Walee.  By 
the  10th  section  of.  the  recent-  acU  those 


circuits  are  abolished,  and  insolvents  ii|i- 

prisoned  in  any  ^aol  beyond  the  distance 

to  which  the  jurisdiction  .of  the  Insolvent 

^\V-  ll^,li<had  heretofore  in  the  Court  of  I  Court  is  now  restricted  as  above-mentioned, 

A  person  so  ch-cumstanced,  |  are  to  have  their  cases  adjudicated  upon 

t^jriHbre^i^d  who  desires  to  obtain  the!  hereafter  by  the  judge  of  tbo  County  Cpori 
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in  whose  district  the  insolvent  has  resided. 
The  machinery  by  which  thb  transfer  of 
jurisdiction  is  effected  appears  to  be  at 
once  cumberous  and  defective.  The  pe- 
tition and  schedule  of  any  prisoner  con- 
fined in  a  county  gaol  is  to  be  filed  as  at 
present,  in  the  InM>Ivent  Court  in  London ; 
smd  the  Insolvent  Court  is  to  make  an 
order,  <«  referring  the  petition  for  hearing 
to  the  County  Cdort  within  the  district  of 
which  such  insolvent  debtor  is  in  custody, 
and  transmit  such  petition  and  schedule  to 
such  court  for  hearing  accordingly.'*  The 
judge  of  the  County  Court  being  thus 
seised  of  the  cause,  as  it  were,  is  em- 
powered to  appoint  a  time  and  place  for 
the  prisoner  to  be  brought  up,  and  has  the 
same  authority  with  respect  to  the  petition, 
and  as  to  all  matters  requisite  for  the  re- 
manding or  discharging  sucli  prisoner,  and 
as  to  his  schedule,  creditors,  and  assignees, 
as  the  Insolvent  Court  would  have  had  if 
the  matter  remained  to  be  adjudicated 
Aere.  The  petition  and  schedule,  with 
all  judgments,  rules,  orders,  and  proceed- 
Ings  in  respect  thereof,  in  the  County 
Court,  are  to  be  signed  by  the  judge  of 
that  court,  and  returned  to  the  Court  for 
the  Relief  of  Insolvent  Debtors,  to  be  kept 
a  a  record  of  that  court.  The  section  is 
silent  as  to  the  period  when  the  proceed- 
ings in  any  case  are  to  be  transmitted  by 
the  County  Court  to  the  Insolvent  Court, 
or  to  what  court  application  is  to  be  inade 
after  the  proceedmgs  are  transmitted  to 
the  Insolvent  Court,  in  cases  where  pro- 
perty is  acquired  by  the  insolvent  subse- 
quently to  his  discharge,  or  in  the  nu- 
merous cases  in  which  applications  are  now 
made  to  the  Insolvent  Court  in  reference 
to  assignees,  long  after  the  discharge  of 
the  insolvent. 

The  chiuse  in  the  new  act,  with  respect 
to  the  recognizances  of  sureties,  also  ap- 
pears to  have  been  framed  in  such  a 
manner  as  to  suggest  numerous  doubts 
and  difficulties.  Under  the  1  &  2  Vict.  c. 
110,  various  persons  have  entered  into  re- 
cognizances to  the  provisional  assignee  of 
the  Insolvent  Court,  conditioned  that  the 
InsdvenU  sliould  duly  appear  at  tlie  pkces 
and  time  therein  mentioned.  The  10&  11 
▼let.  c.  102,  s.  11,  after  reciting  this, 
enacts, — <«  That  every  such  recognizance 
shall  extend  to  bind  the  persons  who  may 
have  entered  into  the  same,  in  case  the 
iaaolvent  debtor  therein  mentioned  shall 
not,  at  the  tiose  appointed  in  such  recog- 
nisance^ dttlv  appear  before  the  County 
Court  to  which  the  matter  of  suck  iaool- 


vent  is  transferred  by  this  act,  and  on 
every  adjourned  hearing,  or  shall  not  abide 
by  the  final  j  udgmen t  of  such  court."  We 
apprehend  the  intention  of  those  who 
framed  this  clause  was,  that  the  parties 
who  entered  into  recognizances  should  not 
be  discharged,  because  the  time  for  hear- 
ing the  insolvent's  petition  should  be 
changed  from  that  mentioned  in  the  recog- 
nizance, pursuant  to  the  provisions  of  this 
act.  It  a^^ars  to  have  been  overlooked, 
however,  that  the  country  insolvents  now 
out  on  bail,  wiU  have  to  be  heard,  not  only 
at  a  different  time,  but  at  different  places 
from  those  originally  fixed  and  mentioned 
in  the  recognizances.  The  Insolvent  Com- 
missioners have  not  held  their  courts  in 
every  town  in  which  a  County  Court  has 
been  established :  their  circuit  towns  were 
usually  the  county  towns.  For  instance, 
all  the  insolvents  in  custody  within  the 
West  Riding  of  Yorkshire  attended  the 
Commissioner's  Court  at  Wakefield,  and 
the  recognizances  to  the  provisional  as- 
signee in  all  bail  cases  arising  in  the  West 
Riding  are  to  attend  at  that  town.  Wake- 
field is  not  the  only  town,  however,  in  the 
West  Riding  in  which  a  County  Court  is 
established.  The  West  Riding  contains 
no  less  than  23  towns,  besides  Wakefield, 
in  which  County  Courts  are  holden  under 
the  9  &  10  Vict.  c.  95.*"  The  insolvents 
who  have  resided  at  Leeds,  or  H  udders- 
field,  or  Boston,  must  be  heard  before  the 
County  Court  judges  for  those  districts 
under  the  new  act,  and  not  by  the  judge 
who  sits  at  Wakefield ;  and  what  validity 
can  the  recognizances  have  to  ensure  an 
attendance  at  other  places,  when  the  con- 
dition is,  that  the  insolvent  shall  attend  at 
Wakefield?  The  clause  we  have  cited, 
however,  it  will  be  observed,  refers  only  to 
recognizances  already  taken,  or  which  may 
be  taken  before  the  15th  September,  when 
the  new  act  comes  into  operation.  No 
provision  u  made  in  this  clause,  or  in  any 
other  part  of  the  act,  as  to  the  manner  in 
which,  or  the  persons  by  whom  recogni- 
zances are  to  be  taken  hereafter.  It  is 
left  in  doubt,  therefore,  whether  the  re- 
cognizance of  an  insolvent,  entitled  to 
his  discharge  before  hearing,  is  to  be  en- 
tered into  in  the  Insolvent  Court  in 
London,  or  in  the  County  Court  where  his 
petition  is  to  be  finally  heard  ? 
The  autlMMrity  heretofore  exercised  by 

^  See  these  towns  enomersted,  together  wiA 
the  parishes,  &c.  forming  the  district  of  each 
court  town,  in  Mr.  Jagoe's  Book  on  the  Coun^ 
Courts,  p.  18,  3rd  edit.  Appendix.         u  % 
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the  Court  of  Bankruptcy  under  the  Small 
Debts  Act,  (8  &  9  Vict,  c,  127,)  is  trans- 
ferred to  the  Court  for  the  belief  of  Insol- 
vent Debtors,  And  the  Judges  of  the  County 
Courts,  in  the  same  manner  and  with  the 
same  reslrictions  as  to  the  limits  of  the 
jurisdiction, — as  the  jurisdiction  with  re- 
gard to  insolvents  petitioning  under  the 
acts  5  &  (t,  and  7  &  8  Vict.  No  provision 
however  is  made  for  summoning  a  judgment 
debtor,  under  the  8  &  9  Vict.  c.  127,  who 
does  not  happen  to  have  resided  for  six 
months  in  anj  one  place  I 

The  Court  of  Review  in  Bankruptcy  is 
abolished  in  ncufie  by  the  late  act,  but  k  is 
expressly  provided,  that  **  all  the  jurisdic- 
tion, power,  authority^  and  privileges  of 
the  said  court,"  shall  be  vested  in  and 
hereafter  exercised  by  *'8uch  one  of  the 
Vke-Chancellors  as  the  Lord  Chancellor 
shall  from  time  to  time  be  pleased  to  ap- 
point," and  that  all  persons  holding  ofiice 
in  the  Court  of  Review,  shall  continue  to 
hold  the  same  and  perform  the  duties  under 
the  new  jurisdiction.  And  it  is  further 
provided,  that  all  laws  and  orders  relating 
to  the  practice  and  proceedings  in  tlie 
Court  of  Review,  and  the  right  of  appeal 
therefrom^  shall  be  applicable  to  the  juris- 
diction to  be  created  by  the  appointment 
of  the  Vice-Chancellor.  Much  of  the  au- 
thority exercised  by  the  Court  of  Review 
is  mf  a  formal  nature,  wJ^ch  might  with 
iiodeniable  advantage  to  all  parties  be 
Tested  in  the Commissionecsin  £anLrupicy, 
\mt  no  ameodments  of  tins  nature  appear 
to  have  been .  cooten^plated  by  those  who 
filMned  the  act  under  consideration. 

The  oUier  provisions  contained  in  the 
recent  act,  do  not  involve  any  practical 
change  of  in^ortance.  The  Lord  Chao- 
oaUor  is  authoriaed  to  give  direclionB  ibr 
tbe  sittic^  of  the  CeurX  of  Baakriqiticy 
elarwhere  dun  in  London  ■;  and  to  order 
payment  -of  she  travelling  expenses  at'  the 
G<^imDissioner  and  Register  in  auch  cases, 
a  power  whid)  we  incline  to  think  the  Lord 
Ciiaacellor  already  possessed  under  ilie 
7.ir  8  Viol.  e.  96,  s.  44,  aUliai;^i  it  iias 
never  been  exorcised.  In  contemplation, 
we  presume,  of  some  intended  {alteratiosks  in 
tbe  Law  relating  ie  Bankr4jptcy  and  Insol- 
vency next  session, — it  ts  provided,  tliai  if 
the  office  of  Commiasioncr  of  the  lasolveai 
Gaprt,  or  of  tlte  Court  of  Bankruptcy 
should  become  vacant^  the  vacancy  shall 
net  be  filled  up  until  after  ^e  teranination 
of  tibe  next  eession  of  parikroeat,  («eat.  17,) 
aad  it  is  tleelared  %y  another  elaoae,  whi^ 


has  no  direct  connection  with  any  other 
provision  in  the  act,  that  no  Judge  of  the 
County  Court  shall  be  citable  of  dtdng 
as  a  memher  of  the  House  of  Commons. 
(sect.  18.) 

With  regard  to  the  jurisdiction,  tians-> 
ferred  from  the  Bankruptcy  Court  to  the 
Court  for  the  Relief  of  Insolvent  DebtorB» 
we  understand  that  the  learned  Commis- 
sioners of  the  latter  court  are  seduloiwlj 
and  commendably  engaged,  in  fraaii^g 
rules  and  regulations,  for  the  purpose  of 
.giviiig  effect,  so  far  as  they  can,  to  the  In- 
tentions of  the  legislature  ;  and  with  refer- 
ence to  petitions  ^led  in  that  court,  under 
the  1  &  2  Vict.,  and  which  are  to  be  di- 
rected by  the  Insolvent  Court  to  the  Judges 
of  tlie  County  Court  for  adjudicaUoOi  as 
above  described,  the  Insolvent  Commis- 
sioners have  addressed  a  circular  to  tbe 
Judges  of  the  several  County  Courts,  dated 
17th  August,  1847.  We  shall  only  add, 
that  although  strongly  impressed  with 
the  palpable  absurdity  of  calfiag  upoa 
the  Insolvent  Court  to  administer  two  dia- 
tlnct  and  dissimPar  systems  of  Insol- 
vent "Law,  we  are  convinced  that  the  able 
and  experienced  judges  who  preside  in  that 
court,  will  use  their  best  endeavours  to 
discharge  the  anomalous  duties  tniposed 
upon  them  with  advantage  to  thepubCc 
The  following  is  the  Circular: — 

'*  Portugal  Street,  Lincoln* 8  /aa  VmMI^ 
*•  Sir,— The  late  act,  10  &  11  Vict.  c.  102, 
having  thrown  upon  you  certain  of  the  duties 
heretofore  ueiformed  by  a  commissioner  of  this 
cotnty  we  mnik  it  nglit  lo  fomish  yon  ivith. 
cofMB  in  4imlicate  of  the  ndes  and  fvee  Bm 
wJw:h  have  neen  la  me  here;  aUo  vfAl  the 
forms  which  have  been  used  in  country  caaes* 
preparatory  to  the  circuit,  and  on  die  oironk. 
They  were  framed  with  much  care :  and  such 
of  them  as  concern  the  business  w^ich  is  to  be 
performed  in  your  court,  will  easily  be  adapted 
to  Its  use  by  a  fewvbrious  verbal  alterations. 

"The  prisons  in  your  distncts  vK  #iose  . 
of 

*'  We  shall  be  obliged  by  yonr  informiQ^  «• 
where  your  office  or  offices  will  be  for  the  ban- 
ness  of  insolvent  debtors  confined  in  each  of 
these  prisons ;  that  is  to  say,  the  places  at  which 
the  schedule  and  boolcs  will  be  directed  by  you 
to  be  lodged,  where  the  orders  for  heaxinif  will 
be  ^iven  oat  to  the  atdoiaevs,  wliere  seardm 
will  be  tnadej  and  foom  wbidi  ofice  oopiBB  viill 
be  obtained,  and  sabpoenaB  issued. 

"  We  prcmose  to  ioUow  the  samexoniae  as 
heretofore,  when  the  schedule  w^as  lod^d  with 
the  clerk  oT  the  peace ;  namely,  to  give  it  out  to 
the  iiiAolvent*8  attorney,  together  with  the  order 
of  reference  wfiidi  the  act  requires  to  be  made. 
''Tht  seheduk,  4kx^emmm,  be  resamed  «§ 
this  oauit  through  ^.same  ckanad ;  bat  xnoat 
be  seat  direct  mm  thi^  cusfeafly  af  Uie  < 
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wort  to  liibcowt,the  dfldc  making  the, par* 
cA  di»fltjng,imd  deyatching  it.  The  carriage 
williie  paid  beae  on  arrival. 

'"Probably  you  will  thiuk  it  beat  to  retam 
&e  scfaedolB  when  a  case  ia  adjourned  to  a  fvL- 
tore  court,  tnd  to  Tetwra  it  to  ua  «fter  WMtb 
a^^MVMd  bearing.  NeTBrtheleaa  it  nnaana  «■• 
padint  Ihat  m,  rt^mrt  Aonld  be  made  of  the 
proceeding  of  each  aittiiigv.  giving  l^a  calen- 
dar each  information  aa  tiiis  form  baa  been 
used  to  contoLo.  This  might  be  sent  by  post, 
when  the  achedole  and  ita  accoiqpaniments  are 
retaned* 

'Hi  may  he  mefnl  to  'obBenre,  that  the  prac* 
tice  has  been,  iorthe  afBdavite  of  service  and 
Bf—napgi  adhreatementa  aojbe  examined  n^th 
dieediedule,  srhether  by  a  eledi  in  London,  or 
bylhe  civcoit  elerk,  preidoufllv  to  the  bearing; 
]ie>]iiinate8in  pencil,  in  the  fold  of  the  schedule, 
all  defects  in  notices  or  the  service  theredf, 
which  should  be  brought  to  the  attention  of  the 
eommiBsiouerB.  AH  Ghoette  advoftisenienta 
wbalBv«rhav«  boan'examioed  at  the  office  hare, 
inwBriiatflly  afkripublieation  of  each  Gaaette. 

''Thine  iaftiise»jiot  in  onr  list,  which  vill 
no  doubt  be  payable  to  the  clerk  of  ^  county 
onxt;  lameiy,  the  fee  of  6$.,  which  by  the 
K)6ih  section  of  1  &  2  Vict  c.  110,  has  been 
paid  to  the  clerk  of  ^e  peace,  ^o  the  fee  tX 
U.  Gd.  payable  1^  lihe  losGi^nt  to  the  gaoleris 
iM^moarfiflt. 

^¥««  niitt  ohaflrvB  at  tin  end  of  the  10th 
aaetion  of  the  -neiw  «c4  a  -prowisioni.fQr  «rdiering 
the  expense  of  bringing  np  a  ptiaoner  to  be 
paid  by  die  provieioMl  assignee.  This  means 
ihe  expense  of  conveying  him,  when  the  hear- 
ing 'n  ordered  at  some  other  town  than  that 
vbenB  the  gacA  is.    If  ^  prriaon  towns 

t^Boea  of  sntting  in  joar  district,  yon-sryi  pra- 
■aUy  ahnirs  appout  flie  hearinga  ^.  janeh 
»i  ana  the  <aae.in  fMBarton  cannot  axiae» 
if  a  case  of  convayiqgan  insolvent  to  an- 
other town  ahonld  arise,  we  beg  to  recommend 
that  the  expense  should  be  xiraered  to  be  paid, 
aa  heretofore,  by  &e treasurer  of  the  county; 
vni)g  the  usual  form,  which  we  forward  with 
the  Teat  l^ns,  by  <ht  wocda  of  the  act  gimg 
yaaall  pvwere,  ftc.'Ae«  7*a  clearly  have  |Uiia* 
dklion  ta  do.  The  woviaioDal  aaaignee  has 
aot  b|r  wtue  of  hie  office  any  concern  with  the 
^d  sa  ^loken  of  at  the  end  of  the  lOth  section, 
Uioiyli  we  may  for  convenience  employ  him  in 
making  payments  of  h  by  small  advarices.  The 
ftmd  is  m  lihe  names  of  the  commissioners  at 
the  Bank  of  fingtaad^  and  ihe  chief  clerk,  w4ie 
■  aecountant  aaiih  the  rgoTernment,  when  he 
|OBBtoaadi|»  fpisea  acoQuntof  iu  Thoie  aoe 
aior^laima  on  ^is  interest  fund  which  ms« 
bom  time  to  time.  Even  if  the  county  court 
had  been  authoHzed  to  draw  on  the  commis- 
aioners,  there  may  not  always  be  money  in 
hand ;  -ao^^hat  the  gaoler's  order  for  the  few 
ahahngB  that  he  requaies  HHght  be  diriMnoored. 
*'OeaoendagaBe|gneeB,iOi]r  xironit  .psaetice 
haahaasaheitaiaB  as  laiaaerly,  w>>en  oa«nti|y 
caaee  wfm  heard  at  ^larter  seaainna.  The 
•MHaiaaisMra  have  momiaated  the  aaaignees, 
ihB.jwtiaea  did<;  hot  Ae  jypointaaent  <ia 
made  by  the  court. 


''The  coaimiaaionera'  ocdaray  allowii^  epsta 
of  qji^oeition  to  creditors,  have  been  signed  oi^ 
circuit  but  retained  and  sient  to  London  with 
the  schedule.  The  agent  afterwards  applies 
here  for  ^e  order  and  taxes  his  eosts.  ' 

/'The  lllMh  eeetinn  ofl  &  2  Viet,  c  11^^ 
wffl  afaasr  foefors  whom,  besides  'youraelf  aaiS 
aaaselvaB,  affidavits  mar  be. sworn.  W«  ha«f 
appointed  aU  4aioktrain  JSngland  Goanmisaianeia 
for  taking  affidavits:;  jposaibly  there  may  ha 
some  who  have  failed  to  take  out  their  ap-^ 
pointmenls. 

"The  seal  of  the  court  is  applied  to  eveiy 
document  before  it  as  -isBued.^ 

Signed  by  the  Comaiisaianers  of  ^  Oaart 
for  the  JS^ief  <of  LMoltent  .Dehtare. 


FORM 


AND    EFFECT   OF    A 
GUARANTEE. 


An  engggementiopay  the  debt  >ef  .aiK 
other,  which  Ihe  .Slalttfee  of  Frauds  jb^ 
quires  .^hoidd  be  in  writing,  ia  oonstaatly 
drawn  'Up  bj  «naen  of  hnaineaa  iwithont  imsr 
vious^santiUtaiioa  with  4heir  .profeftaioaal 
adviaera,  and  thereaillt  in  nuaaeraus  oae^ 
i^  that  the  auppoaed  aecurity  iturns  out  ta 
be  iiU£rl|f  wopthleas.  Aa  iaatanoe  of  thin 
kind  is&imifihed  in  the  laat  minber  lof  thir 
reported  4taaet  in  the  Court  af  EiLche^uer^ 
whioh  we  meed  4»  exnvae  for  adverting  Jto^ 
as  it.b  of  ihe  utnaaat  ImpottaBoe  that  <tbe 
law  gOTemiag  traaaaotions  of  M»  natuie 
tbmM  4m  clearly  andefstnod. 

In  ihe  ease  aeferrad  ta»'  it  appeared 
that-a  ^oarwutee  iwas  signed  by  tbfrdefenMi» 
ant  HL  Ihe  ftUowing  -teraas  9^"*  1844,  Jboe 
28th.  Mr.  Price, — I  will  see  you  paU -for 
Mlirltf.ariMihfif  leather,  i>n  4he  Wi  of 
DecenBtei^  for  Thonae  I.aarb,  Sboe* 
maker.'* 

Tbeioiyictha  wa^,  4hat  this  deouww» 
did  net  dwdaae  any  i^ekMidenftioa  laa  th# 
fbt»  of  4t ;  »and  in  acgwnent,  •nu'the  »pant'4ff 
the  illawlift  it  was  aubmiltfid,  iihat  it  ap» 
pMned  aiiSfoienily  «n  liie  faoe  <ef  ite 
guacMitae  tkHt  it  fVM  given  for  leatiier  10 
be  fupplied  aubaequeatly  io  the  eTecntimi 
af  «beinair«nient»  Thecaieof  Jfoamnafy 
V.  TreUavam^  mm  «ilect  in  which  the 
form  of  the  instrument  waa, — **  I  hereby 
guarantee  to  ynu,  -Menrf.  K-^  Ce.,  thie 
sum  oi2^Lf  in  case  Mr«  P.  ahoukl  default 
in  his  capacity  of  agent  and  traveller  to 
you  r  and  it  was  held  that  the  future  em* 
ploymenl  of  P.  as  agent  and  traveller  wai 
a  aufiicient  consideration,  and  appeared  on 
the  face  of  the  d6cument. 
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The  court,  without  calling  on  the  defend- 
ant's counsel,  observed,  that  it  had  been 
folly  established  in  Warn  v.  Warlier$,^ 
that  in  every  case  of  guarantee  the  con- 
sideration ought  to  appear  on  the  face  of 
the  instrument.  Here  the  real  considera- 
tion for  the  defendant's  promise  did  not 
appear,  either  expressly  or  by  necessary 
implication.  The  consideration  might  be 
the  future  supply  of  goods,  or  payment  of 
a  debt  already  due  by  Lewis,  if  the  plain- 
tiff would  forbear  to  sue  Lewis  for  it.  Tlie 
oonsideration  intended  by  the  parties  was 
left  to  mere  conjecture,  and  the  court  was 
therefore  unanimously  of  opinion  that  a 
verdict  obtained  in  an  action  on  this  in- 
strument must  be  set  aside,  and  a  nonsuit 
entered. 

In  a  subsequent  case  of  Aekemunm  v. 
Ekrenspergery^  in  the  same  court,  where 
the  form  of  the  guarantee,  (by  which  the 
defendant  undertook  for  the  due  accept- 
ance and  payment  of  two  bills  of  exchange,) 
Was  correct,  a  question  was  raised,  whether 
the  plaintiff  was  entitled  to  recover  interest 
upon  the  bills  from  the  time  they  became 
due  ?  The  argument  on  the  part  of  the 
defendant  was,  that  a  guarantee  for  pay- 
ment means  payment  on  the  day  the  bill 
becomes  due ;  and  that  the  liability  of  the 
guarantor  could  not  extend  beyond  that  of 
the  acceptor,  which  'was  to  pay  the  bill 
when  due.  If  the  bill  was  paid  when  doe, 
no  claim  for  interest  could  be  sustained, 
and  therefore  it  was  said,  that  the  claim 
for  interest  began  when  the  liability  of  the 
surety  ended. 

The  court,  however,  was  unanimously  of 
opinion  that  a  party  who  guarantees  the 
payment  of  a  bill  is  liable  for  all  die  prin- 
cipal would  be  liable  for;  and  tliat  the  loss 
«f  interest  was  legitimately  recoverable  as 
damages  flowing  from  the  defendant's 
breach  of  contract.  Judgment  was  there- 
fere  entered  for  Uie  plaintiff  as  well  for  the 
interest  as  the  principal  due  <m  the  bills. 


HISTORICAL  SKETCHES  OP  THE 
PROFESSION. 

No.  2.  Rbgulations'  of  tbb  Jnns  of 
Court  rblatiho  to  Attornbys. 
In  the  preceding  paner,*  the  substance 
oT  the  Statutes  and  Rules  of  Court  relating 
to  Attorneys  and  Solicitors  was  set  forth. 
Reserving  for  separate  consideration  the 
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origin  and  constitution  of  the  Inns  of 
Court  and  their  powers  in  regard  to  the 
Admission  of  Members,  Calling  to  the  Bar, 
or  practising  under  it,  —we  shall  for  the 
present  state  the  scope  and  effect  of  the 
Regulations  of  these  *'  ancient  and  honour- 
able Societies,"  so  far  as  they  relate  to 
attorneys  and  solicitors. 

It  has  been  already  shown,  that  by  a 
series  of  rules  of  the  Superior  Courts  fran 
the  year  1632  down  to  1704,  attorneys  and 
solicitors  were  required  to  be  membcrv  of 
one  of  the  Inns  of  Court  or  Chancery. 

The  Judges,  it  may  be  assumed,  not  only 
deemed  it  not  inconsistent  with  the  dignity 
of  those  learned  societies,  that  attorneys 
and  solicitors  should  be  associated  with 
them,  but  that  it  would  tend  to  the  pubhe 
aduHoOage  in  the  admmisiratkm  €f  justice^ 
that  such  association  should  take  place. 

The  benchers  of  the  Inns  of  Court  w^ 
pear,  however,  to  have  entertained  a  diiP* 
ferent  opinion. 

Neither  the  Inns  of  Court  nor  Chancetj 
appear  to  have  taken  any  steps  for  enforce 
ing  the  power  conferred  by  the  rales  of 
court.  It  does  not  appear  that  any  appli- 
cation was  ever  made  to  the  court  to  com- 
pel these  admissions  into  any  of  the  Idbs 
of  Court  or  Chancery. 

But  not  onlv  have  the  Inns  of  Court  or 
Chancery  neglected  to  avail  themselves  of 
the  right  of  enforcing  this  membership  of 
both  branches  of  practice  in  ''  the  Great 
University  of  the  Law,"  but  the  fonner 
have  excluded  attorneys  and  solicitors  and 
their  articled  clerks  from  admission  into 
those  societies. 

In  the  Inner  Temple,  in  the  3  &  4  Philip 
and  Mary,  there  was  an  order  made,  that 
thenceforth  no  attorney  or  common  aolici- 
tor  sliould  be  admitted  into  that  houoe 
without  the  assent  and  agreement  of  their 
parliament.  And  orders  relating  to  aH  the 
Inns  of  Court  were  made  on  the  22iid  June^ 
1657,  as  follows  : — '« That  none  attorney 
should  be  adanttted  into  any  of  the  houses. 
And  that  in  all  admissions  fitim  thenceforth 
that  condition  shall  he  implied ;  tfant  if 
be,  that  shall  be  admitted  praetiae  any 
attorneyship,**  that  then  ipm  fiicm  he  be 
dismissed,  and  to  have  liberty  to  repsir  to 
the  Inn  of  Cliancery  from  whence  he  oaase, 
or  to  any  other  if  he  were  of  none  before.* 
For  the  government  of  the  Inns  of  €>Nui 
orders  were  also  made  by  eommandmefit  of 
the  Queen's  Majesty,  with  the  advice  of 
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lier  privy  coundly  and  the  justicet  of  the 
Bench  and  the  Common  Pleas  at  West- 
minster^ in  Easter  Term,  16  Res.  ^iz. 
1674,  as  follow:— <« If  any  hereafter  ad- 
mitted in  court,  practise  as  attorney  or  so- 
licitor, they  be  dismissed  and  ezpulsedout 
of  their  houses  thereupon;  except  the  pet" 
9onsthat$kattbe9oliDUQreshaUahou»ethe 
extrdeimg  qf  ieamtng  ami  mooting  in  the 
hmeej  and  so  be  allowed  by  the  bench." 

And  again  in  1614,  7th  November,  12 
Jac. :— <'  For  that  there  ought  alwaies  to 
be  preserved  a  difference  between  a  coun- 
sellor at  law  which  is  the  principal  person 
next  unto  seijeants  and  judges  in  adminis- 
tration of  justice ;  and  attorneys  and  so- 
licitors which  are  but  ministerial  persons 
and  of  an  inferior  nature ;  therefore  it  was 
ordered,  that  from  thenceforth  no  common 
attorney  or  solicitor  should  be  admitted  of 
any  of  the  four  Houses  of  Court." — Again, 
in  the  15th  April,  6  Car.  1,  1630,  it  was 
ordered, — "  That  in  case  any  att<Mrneyi 
derk,  or  officer  of  any  court  of  justice 
being  of  any  of  the  Inns  of  Chancery, 
should  withstand  the  direction  given  by  the 
benchers  of  court,  upon  complaint  thereof 
to  the  judges  of  the  court  in  which  he 
should  serve,  he  should  be  severely 
punished,  either  by  forejudging,  from  the 
court  or  otherwise,  as  the  case  should  de- 
serve." 

AjkI  in  the  Inner  Temple  it  was  ordered 
in  16a5,  II  Car.  1,  That  no  common  at- 
torney or  solicitor  be  thereafter  admitted 
of  any  of  the  four  Inns  of  Court ;  and  that 
the  act  of  parliament  of  that  house  touch- 
ing non-admittance  of  common  attorneys, 
miide  25  Jane,  3  &  4  Ph.  &  M.,  be  from 
henceforth  duly  observed.  And  further, 
that  a  list  be  made  of  the  names  of  the 

Keseot  attorneys  and  solicitors  of  that 
luse,,  and  entered  into  tlie  parliament 
book»  and  if  any  gentleman  from  thence- 
forth after  he  should  be  admitted  should 
then  become  an  attorney,  or  shonld  practise 
as  a  common  attorney  or  solicitor  in  anv  of 
bis  Majesty's  courts,  he  should  ipeejMo 
be  expelled  the  house.  Similar  orders 
were  niKle  in  the  11  Charles  Istf  and  the 
16  Charles  the  2nd. 

The  loner  and  Middle  Temple,  at  a 
later  period,  in  1762,  ordered  that  no  at 
tomey  or  solicitor  or  clerk  in  the  Chancery 
or  Exchequer  be  called  to  the  bar  till  they 
sliould  have  actually  discontinued,  the 
practice  of  their  profession  two  years; .  and 
in  J789,  it  was  ordered  that  no  articled 
derl^  either  to  an  attorney  or  aolictlor«  or 
to  a  deA  ^n  the  OoUrt  of  Obtacery  or 


Court  of  Exchequer,  ought  to  be  cdted  to 
the  bar  until  his  articles  should  either  have 
expired  or  have  been  cancelled  for  the 
space  of  two  whole  years. . 

The  Society  of  Lincoln's  Inn,  in  1808, 
resolved  not  to  hear  the  exercises  of  any 
gentleman  who  had  been  an  attorney  or 
solicitor,  until  his  name  should  have  been 
taken  off  the  roll,  nor  of  any  gentlemaa 
who  acted  as  derk  to  any  attorney  or  so- 
licitor, nor  that  any  attorney  or  solicitor 
should  be  called  tp  the  bar  till  his  name 
should  have  been  taken  off  the  roll  for  two 
years ;  nor  any  derk  to  an  attorney  or  sor 
lidtiMr  till  he  should  have  ceased  for  two 
years  to  act  as  such  clerk. 

And  in  1825,  it  was  resolved  by  Lincoln's  • 
Inn  and  the  Middle  Temple,  Ihat  no  re- 
dpiatur  for  entering  into  commons  should 
thereafter  be  granted .  to  any  person, 
whether  owner  of  chambers  or  not,  whose 
name  stood  on  the  roll  of  attorneys  or  so* 
licitors,  or  who  should .  be  engaged  in  anjfi 
profession  other  than  the  law,  or  in  any^ 
trade,  business,  or  occupation ;  and  in  1828 
this  rule  was  also  adopted  in  the  other 
Inns. 

'  Notwithstanding  these  regulations  of  the 
benchers,  the  exduskm  of  attorneys  was. 
in  some  instances  xelaxed,  and  many  of  the 
present  members  of  that  branch  of  the  pro- 
fession  have  been  admitted  as  members  o£ 
some  of  the  Inns  of  Court,  and  are  entitled 
to  be  called  to  the  bar  after  ceasing  to 
practise  for  two  years.  The  rules  of  exclur 
sion,  however,  have  recently  been  rendered 
more  stringent.  In  1844  the  following  re* 
gulaiion  was  made  by  the  benchers :— - 

<<  That  no  attorney  at  law,  solicitor,  or. 
writer  to  the  signet,  or  writer  to  the  Scotch* 
courts,  proctor,  notary  public,  or  parlia-^ 
mentary  agent,  or  person  acting  as  suclij; 
and  no  clerk  of  or  to  any  barrister,  con* 
veyancer,  special  pleader,  attorney,  so-» 
licitor,  writer  to  the  signet,  or  writers  oC[ 
the  Scotch  courts,  prodor,  notary,  par-, 
liamentary  agent,  clerk  in  Chancery,  or' 
other  officer  in  any  court  of  law  or  equity, 
whether  such  d«rk  be  artided  or  in  the 
receipt  of  a  salary,  or  of  other  remunera*. 
tion  for  his  services,  shall  be  allowed  to 
keep  commons  available  for  the  purpose  of 
being  called  to  the  bar,  whether  such  p^- 
son  be  already,  or  may  hereafter,  become  a  • 
member  of  the  society  until  such  person! 
being  ah  attorney  shall  have  taken  his  natn^^ 
off  the  rolls ;  nor  until  he  and  every  other* 
person  above  named  or  described  shall  have . 
ceased  to  act  or  practise  as  such  attomey» 
writer  to  the  signeti  or  ifriterd'tbe  Scotch 
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CBUffii>  Mll0ft9t|  {Mwsfbi?  flgiM^  M'  cterik^  as^' 
a^resaidl  sanrng-  sltmys^  t^vny  pgriwn  or 
pertoini'  oif«umM»noei  a»  sfiirtMiiiiv  die 
benefit  of  any  termmnenm  ni^Mv  be-  or 
ttejPKifly  hflM  kepl^  m  «Dnft)iviitrf  with  the 
anitr»  of  ^in  fiocie^; 

The  Cfflbct  oonM^enlfy  now  »^  lAwt'idv 
AiNigh  three' yvars  ai«  snfficieiit^  nr  keep 
Attt  iiiwut  lyoHiber  of  terms,  an  alftomey^ 
MBsrceaw  to»  preetise'foriiW  yearv  before 
It^'can  be-  c^Ueil  to  the  bar,  unleae  he  be 
^ktmdf  a  member  efi  the*  seeieiy. 
.  The  reasoiv  fbrtbiefiohibilionr,  ao*  Am<  m 
Ae  public  itrMreft  is  eoncemed;  ie  not-  saw 
tfaftctorifj  eatabiiftfaed  ftr  Hf  anppeee^ 
that  the  attorney  who  is  aecoatiomed  to 
kldunnsedfatemtereoitrsewt^li  the  suitors, 
would'  earry  wii^  hkn*  »oo  mueb  ef  their 
parsanal  Reeling  te^  ft%  Mm  for  the-  poaitienr 
ef  a  barrister,  and  aeeuretheconfideDceof 
A»  court. 

The  admiraMe  addresa  which  wae  made 
to  die  Houae  of  Cooraiona^by  Master*  Ste- 
pA«n  on  die2drd  Mareh^  inthe  yearrSlO, 
when  one  of  thefnna  of  Court  attempted 
te*  exclude  all  persons  who  had  erer  re- 
I>orted  in  or  written  for  the  public  ppeBS> 
may  with  slight  alteration  be  applied  to 
a«torneys  and  soHcitova. 

He  said,  that  fio  fix  a  stigma  on  any  class 
o^mee,  and>  degrade  them  below  their  Mow> 
ndijeeta  by  exemsiom  from  a  osmmon  pnvUapie^ 
was  thfl.Burest  way  to-makethem  diaafiiBcted  to 
die  state,  8uch.at  least  most  be.  the  case  wfaaa 
the  ground  of  exclusion  was  an  impeachment 
of  their  moral  or  honorary  character.  But  if 
Buch'  oppression  was  to  be  introduced  in  this 
land  or  freedom  and  equality;  at  least  we  should 
tMtecare  not  to  select  as' the  victims  of  it,  a  set 
of  men- who  had  so  muriLpowee  to  do  good:  op 
Aanoiin  their  haada  aa  the  attomu^  md  9oKei>^ 
ton.  Against,  theii:  united  and  systematic  hos^ 
dlity,  the  due  administration  of  justice  could 
iK)t  be  conducted.  To  sanction  an  innovation 
therefbre  that  would  tend  to  raise  an  esprit  de 
eofpw  among  them-  universally,  would  be  to  a^- 
giBvate  greatly  the  diflicidty  of  dometHo  go- 
▼amment.  As  afriendto  thejnlf«lKftnt■i«f•i«- 
^  qf  iue/iese,  he  depeeeated  suoh  a  paseedsnt, 
Mr  the  oaurtM.  (f  jtutioe  would  soon  beoooie 
dangiBrous  and  obnoxious  if  they  were  to  fall 
into  the  hands  of  degraded  practUumer-s.  It 
was  in  this  view  chiefly  that  Be  thought  the  in- 
terferanee  of  parHament  justifiable,  tf  the  perse- 
v^riNttceof  the  benehers  shoidd  make  it  neces<> 
aary*  ItwaenoaaprivateorpavtiettiBr  caseto 
faa  aedressed  by  appeal  to  the  jadgea^bntaicaae- 
oCffeneial'  and  public*  mischief,  fit  for  the  pre-- 
BbdiBg.  wisdom  of  parliament  as  the  guardian  af 
*be  pttbBc  weal  to  notice  and  correct.  He  re- 
garded* such,  stigmas  on  a  particular  class  or 
CM**  o^  men  in  any  sociiety,.  an*  cruel  and  mis- 
^ximww  m  nKitlier view,  fbr  if  tfiey  didnor 


'soon  malse  timir  soi.    Psgi'aJe.  anf^pertiiMk  d 
sactity  and  you  witt-iaftdUblj^  laduce  its  anaL 
charactac  till  ib  seems^  deserving:  of  the  igas- 
miny  to  wBich  it  has  been  unjustly  soUected. 
H'e  had  lived  long  in  a  part  of  tile  worra  (the 
West  Indies)  which  fumiafaed  a  strHnng  proof 
of  thfr  remwiE;  and  thercr  war  Boliiiig  noie 
oisioMa  in  m  oentsnsptaona^opprasMBi  thsa  ila 
oonnptipgL  effect  oa  that  imaa  of  ila  aafae^ 
tunatevietimak  If  thi&wsns  so  when:  the  fasdgs 
of  degradation  waa  the  colour  of  the  skin  or 
some  other  subj^  of  public  eontempt  wiiick 
the  individuals  derivea  from  nature  or  some 
other  unavoidable  soorcej  how  mocfr  nuae 
when  entering  into- 1^  degraded  caste  wen 
Bsaiaw  neti  of  neeessity btta^AoiaB;.  Mea-aerii 
not  dioose  an  empioyasant  paaacsibed  aa  4ia» 
hewoorabla,  ucUeaaiUieiE  aonl  chanaatfff  wen 
already  corrupted.    Were  we.  piopared  tkea  at 
once  to  maintain  the  purity  of  ous  easfft  qf 
justice,  and  to  say  tnat  its  ministen  shoalJ 
hereafter  be  men  so  low  in  moral  and  honoray 
sentknents  ae  to  chooae  an*  ignominioos  ea^ 
ployment?     To«  select  the  popular  and  ogm 
proieaaiott  of  the  haras  the  onlyauh^eetef  tfaii 
degrading  disfranchiaamest  of  a.  portiflo  of  da 
commons  of  England  waa»  peniliarly  impcops 
and  stmnge.     That  paofeasion  waa  in  ai  pra- 
eminent  manner  the  patrimony  of'the  peopteil 
lar^,  and  to  it  indeed'  diey  owed,  more  than  ftr 
their  parliaments,  tilat  genend  eqoiilyof  i^htr 
and  exemption  from.  &  anatoatalieal  amm^ 
man,  which  ia  wafc  their  diatingnahiar  ^ff- 
nesa  to  peaseae^    The«conrt&  ^  law^  hf  laeir 
Hberality,    had  abolished  that  disdncbon  of 
oaatea  which  in  the  timee^of  villenage  depaded 
a  great  majority  of  our  anceatoia,  and  ex- 
cluded them  from  liberal  profeaaiona.    It  was 
a  bleseing  which  the  people  of  Eaglaad  emti 
tO'tlieir  kwyerai  andit  waosiBgvlarthat  ads^ 
partura  from  the  priacmle  of  lonnitiilinsd 
equality  should  ia  these  daya  begMkiathaauae 
profession.    He  could  noa  help.  aoapaetiDy  ia 
this  regulation    a  latent  principle  of  anato- 
cratical  pride  and  contempt  for  poverty.    Aoi 
if  poverty  or  humility  of  origin  were  to  bwwne 
reproachful  in  the  Inna  of  (Sxat,  many  apieod 
eacoteheon  which  now  omanenfed  tikeir  eaUi 
mnat  be  taken  doaml    Iifotharpnofesaion^ai 
the   duinch   or   army,   horeditaay  claimi  « 
fortune  might  facilitate,  preftirment,.  but  at  tka 
bar,  a  profession  which  was  a  much  more  ft«- 
quent  road  to  rank  and  fortune,  no  sncL  o- 
trinsic  advantages  weie  of  .any  avafl.    Oa  da 
contrary,  it  was  proverbial  that  a 
arising- fW)m  poverty  in  the  sar^  pore  of 
was  almost  the  only  source  e£  ^lendid  aao 
at  the  bur.    It  waa  the  awstaaaiaUe  and  nla- 
able  fruit  of  oar  hapf^  conatitutmi^that  e«sf 
path  of  honourable  ambition  was- open  totaknt 
and  industry  without  distinctron  ot  ranks,  but 
in  the  Ikw  especially  the  strongest  exam^  (f 
the  happy  efflbets  of  this  equatity  were  to  br 
finmdi 

Theexdtiaiowof  aatoraej^froaa  ll»Iam 
of^Camrtwdl-  soon  be  djoeosaed  m  m  fas»> 
tion  oCpsMio  espeditncf. 
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mw  STATtTTES  EFFECTirfG  AKTEKA- 
TIONS  IN  THE  lAW. 

COPYHOLD   COMMISSION. 
10  &  1 1  VlCT.  C.  101. 

An  Act  to  cootintie  the  Copyhold  Comtnwsion 
rmtil  the  First  Day  of  October  One  thousand 
«ght  hundred  and  fifty,  and  to  the  end  of 
then  next  session  of  parliament,    p^nd  July, 

1.  4Sjf  5  Vict.  c.  35.      Copyhold  commission 
to  continue  till  1st  October,  1850.— Whereas  by 
an  act  passed  in  the  5  &  ff  Vict.  c.  3 5,  intituled 
**  An  Act  for  the  Commutation  of  certain  Ma- 
noiial  Rights  in  respect  of  Lands  of  Copyhold 
and  Customary  Tenure,  and  in  respect  of  other 
Lands  subject  ta  such  Rights,  and  for  facUitat- 
ingthe  Enfranchisement  of  such  Lands,  and 
for  the  Improvement  of  such  Tenure,"  it  was 
among  other  things  enacted,  that  no  commis- 
sioner or  assistant  commissioner,  secretary,  as- 
sistant secretary,  or  other  officer  or  person  ap- 
pointed under  the  said  act,  should  hold  his 
office  for  a  longer  period  than  five  years  next 
after  the  day*  of  t^e  passing  ef  the  said  act,  and 
tbenc^octh  until  the  end  of  the  then  next  seseimi 
of  pariiaoieiit :  And- whereas  the  said  act  was 
amendsd  and  explained  by  an  act  passed  ia  the 
7tb  year  of  the  reign  of  her  Majesty,  and  by  au 
act  passed  in  the  8th  year  of  the  reign  of  her 
Majesty :  And  whereas  the  said  commission  was 
further  continued  by  an  act  passed  in  the  last 
Nseien  of  parliament;  and  it  is  expedient  that 
the  Fame  be  fhniier  continued  :  Be  it  enacted 
oy  the  Queen's  most  excellent  Majesty,,  by  aad 
with  the   advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons^  in  this 
present  parliament  assembled,  and  by  the  au- 
taority  of  the  same.  That  every  commissioner 
or  assistant  commissioner,  secretary,  assistant 
wcretary,  or  other  officer  or  person  appointed 
er  to  be  apfxnated  for  the  purposes  of  the  said' 
<omoii8sion»  shall  be  empowered  (anieas  he 
shall  sooner  resign  er  be  removed)  to  hold,  hie 
office,  and  so  much  of  the  first-recited  act  as 
authorizes  any  such  appointment  shall  be  con- 
foned,  until  the  1st  dav  of  October,  in  the  year 
1S50,  and*  to  the  end  of  the  then  next  session 
of  parliament.  • 

'  3.  Je^  may  he  ammtded^  ^"— And*  be^iten- 
Jieted^titet  fjliiB  aet  ma^  be  anuaded  or  vepeaM 
vy  any  act  to  be  passed  in.  thia  session  off  par- 
nament. 

rating  stock  in  trade. 
10  &  11  Vict.  c.  77 > 

An  Act  to  continue  until  the  1st  day  of  Octo- 
ber, One  thousand  eight  hundred  and  forty- 
eight,  and  to  the  End  of  the  then  next  Ses- 
sion of  Parliament,  the  Exemption  of  Inha- 
hitanta  of  Pariabss,  Tomuildps,  and  Villages 
liEom  Liability  ta  be  rated  a»  such  ia  raspeefe 
of  Stock  in  Trade  or  other  Property  to  the 
Relief  of  the  Poor.  [22nd  July,  1847.] 
1.  3  4-  iVict\  e,  89,     Recited  act  farther 

confmuetf.—Wlhereas  an  actviras  passed  in  the 


3  8c  41  Vict.  c.  89,  intiVuTed  **  An  Act  to  exempt 
,UBl*ltlke3t8tdky  of  DfecemBer,  18*1,  Intiabrts- 
anils  ol  Parisiless  TV>winhips>  and  Wlages  f)>oiaf 
UahaiiljtR»  b&  mted  as  snc^  iiL  respect  (rfBIl^ 
ia  Trade  orolher  Propecfey.  to>the  Rriiei  •£  tisa^ 
Poor:"  And  whereas  the  said,  act  hatkbeen^ 
since  continued  by  sundry  acts  untU  the  1st 
day  of  October  in  the  year  1847,  and,  if  par- 
liament be  then  sittings,  ta  the  end  ai  ths  ^sq 
session  of  porliaraent,  and  it*ise3q}edient  that 
the  said  act  be  further  continued  :  Beit  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
witli  the  advice>  and  concent  of  the"  oords 
spiritual  and  tomfiovaU  and'  €ommo«ev  in-  tiiift 
present  pariiagoient  aasambled,  and  by  ltew»> 
tHority  ol  the  same,  Thalr  the  firBt^mentioiied 
act  shall  continue  in  force  until  the  let  dky  ef 
October  in  the  year  1848,and  to  the-end  of  liw 
then  next  session  of  parliament. 

2.  Act  map  b&  ammd^y  9ffi. — ^And  be  it>  SB^ 
acted,  That  thiv  aet  may  be  amended  op  ns- 
pealed  by  any  act  to  br  passed  in  this  sessiottel 
parUament. 


METROPOLITAN  AND  PROVINCIAL: 
LAW  ASSOCy^TION. 

The  committee  of  this  association,  as 
our  readers  are  aware^  circulated  m  the 
month  of  May  last,  ao  Address,  to  the  Ati- 
toraejft  and  Solicitocs  botk  ia  town  and 
counti'y :  pointing  aut  the  oecaaion  whick 
gave  rise  io  the  association,  and  the  object* 
proposed  to  be  effected  as  well  for  the  be- 
nefit of  the  public  as  the  profession. 

Amidst  the  multitude  of  prospectuae»£m4 
aivciilAra  wliieh  the  penny^stage  haa  ere* 
ated^  there  w«a  raaaon  to  apprehend  tha* 
this  Tegttl  Manif«9to>  had  not  secured  tlw 
attention  of  many  whose  interests  ate 
deeply  involved  in  the  success  of  the  associ- 
ation. Considered'  ia  reference  to  the  ex- 
tensiva  nature  of  professional  grievaoAet*, 
the  address  was  by-  no  means  too  elaboratai 
yet  probably  i^did  noft  at  itrat  veeeivOia 
very  attentive  peruaai  fvom  theae^  wbow 
time  19  engrossed  in  proi^sional  d<uties;  fetk# 
committee  therefore  deemed  it  expedient 
to  issue  a  more  condensed  statement,,  to 
wliich  they  invited  the  earnest  aUentioa.Qfi 
every  attoroasf  aad  aoUcUor  throitgfiout  tber 
lungdMnh. 

Altbavgh  ^s  secMsd  appeal  ba%  we 
ufiderstar^,  been  very  nnmeNHialy  »•* 
sponded  to,  we  wouFd  venture  njost  e«r^ 
oe^tly  to  press  upon  the  consideration  of 
.tliose,  who  liave  not  yet  sent  in  their  acl*- 
liealcm,  to  ksct  ni>  lima  in  so*  doings  if  lA^ 
d^amihe  pnieHiom  ^f  tkevf  Just  rf^ito^  md 
ik»w¥prfjmdadsmMmtni^om  ofjuaHee-  to  b» 
objecte  or  sufficient  nxiportanc©  to*  deserve 
their  supports  ' 
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We  know  how  difficalt  it  is  to  arouse  the 
membera  of  the  profession  to  a  due  appre- 
dation  of  their  personal  interests ;  and  we 
sbidl  be  excused  therefore  for  reiterating 
our  exhortations  towards  a  greater  degree 
of  zeal  than  has  hitherto  prevailed. 


PROPOSED  ALTERATIONS  IN  THE 
LAW  OF  MARRIAGE. 


Chanoxs  in  the  law  are  produced  from  va- 
rioQS  canees :  Bometimes  from  a  lave  of  chlinge, 
pnguided  by  experience  or  prudence,  with  little 
motire  beyond  restlessness,  vanity,  or  pride ;  at 
other  times  in  the  hope  thsit  change,  whilst  it 
displaces  many,  will  find  room  for  some  who 
seek  for  preferment  to  which  neither  their  in- 
dustry nor  attainments  entitle  them.  Other 
changes  srise  liom  a  sense  of  injury — a  depriv- 
ation of  freedom  of  action. 

This  is  the  time  for  the  assertion  of  whatever 
is  right,  and  the  *'  putting  down  "  of  whatever 
is  wxong.  But  the  clavooAnts  and  the  opponents 
must  prepare  themselves  for  a  stout  conflict. 

Amongst  other  projected  alterations  in  the 
law,  our  readers  will  recollect*  that  a  royal 
commission  was  issued  on  the  28th  June  last, 
to  inquire  into  the  state  of  the  law  rdating  to 
mamages  in  the  Queen's  dominions  and  in 
foreign  countries.    It  is  fit  that  before  any  fur^ 


mnnications  so  addressed  to  them  sbopld  b^ 
confined  as  far  as  possible  to  informattoB  re* 
gmnding  the /acl«  which  may  have  a  bearing  on 
the  subject  of  their  inquuy :  especially  as  to 
the  number  of  marriages  within  the  prohibited 
degrees  of  affinity,  in  the  diitricts  in  regard  to 
which  the  writer  possesses  information;  and 
within  what  particular  degrees :  in  what  classes 
of  society  such  marriages  are  chiefly  contracted  : 
and  whether  the  number  of  such  marriages  has 
diminished  or  increased  since  the  pasnng  <^ 
Lord  Lyndhurst's  Act  in  1835. 

(Signed,)    Herman  Mbrivai«b» 

Secretary  to  the  Commissum. 

[We  shall  state  the  reasons  for  the  proposed 
change  in  the  next  or  en  early  number. — ^Ed.] 


ther  alteration  takes  place  in  this  essential  part  erected  towards  the  river  front. 


of  our  domestic  jinispmdence  due  inquiries 
should  be  made  into  the  effect  of  the  present 
state  of  the  law,  and  we  are  glad  to  find  that 
solicitors  so  able  and  respectable  as  Messrs. 
Crowder  &  Maynard  are  engaged  in  collecting 
the  facto  and  circumstances  which  are  essentiiu 
to  elucidate  thesubiect  and  enable  the  legislature 
to  come  to  a  conclusion  at  once  just  ami  ezpe> 
dien^  as  well  towards  the  community  as 
individuals. 

.  Experience  haying  shown  the  difficulty  of 
eliciting  information  from  parties  interested, 
except  under  the  seal  of  confidence,  on  account 
of  the  extreme  delicacy  of  the  position  in  which 
such  parties  are  placed,  inquiry  was  made  by 
^e  solicitors  whether  communications  would 
be  received  eot^Uentialfy,  where  parties  re- 
quired it,  and  the  secretary  to  the  commission 
returned  the  following  answer,  dated  the  13th 
July:— 

*''I  am  authorised  by  the  commissioners  for 
inquiring  into  the  state  and  operation  of  the 
law  of  marriage  to  inform  you,  that  communi- 
cations made  to  themshaU  be  received  by  them 
ooi^dentially,  according  to  your  suggestion, 
wherever  the  parties  making  such  communica- 
tions desire  it.  I  have  also  to  re(|uest  that 
such  communications  be  made  in  writing,  and 
addressed  to  me  as  '  Secretary  to  the  Law  of 
Marriage  Commission,'  widb*  cover  to  the 
*  Secretarv  of  State  for  the  Home  Department, 
Wlutehali.'  I  am  desired  by  the  comrais- 
doners  to  add  their  suggestion,  that  the  com- 

*  See  p.  291,  tmte. 


IMPROVEMENTS    IN   LEGAL 
ARCHITECTURE. 

We  are  glad  to  observe^  that  during  the 
present  long  vacation  some  material  pro- 
gress will  be  made  in  the  improvement  of 
our  legal  edifices.  In  the  Temple,  the  re- 
mainder of  Paper  Buildings  and  the  low- 
built  offices  at  the  foot  of  King's  Bench 
Walk,  will  be  removed.  A  terrace  will  be 
constructed,  throwing  open  an  extended 
view  of  the  Thames,  and  a  new  building 


Whilst  these  measures  are  in  progress 
in  the  Inns  of  Court,  the  Incorporated  So- 
ciety of  Attorneys  is  preparing  to  extend 
their  Hall  and  Library  in  Chancery  Lane. 
Some  years  ago  two  houses  were  purchased 
on  the  north  of  the  portico,  and  ver/ 
recently  an  additional  purchase  was  made 
on  the  south  side.  Two  wings  are  to  be  con- 
structed of  corresponding  dinaensioos  :— 
the  building  will  thus  be  greatly  improved 
in  its  exterior  appearance,  and  the  ad- 
ditional space  will  be.  appropriated  to  en- 
large the  library  and  offices  of  business,— 
rendered  necessary  by  the  examination 
and  registration  of  attorneys. 

The  most  important  of  all  the  Law  Build- 
ings will  be  the  Public  Record  Office  oo 
the  Rolls*  Estate, — preparations  Ibr  which 
we  hope  to  see  ereiong. 


HBGENT   DECISIONS. IN  THE  SUPE- 
RIOR  COURTS. 

asT«aAL 


aapoaTBO  bt 


BAaaiSTBBS  or  thb 
oouars. 


The  MerehtnU  TaUar^  Compemif.    August  iadt 
1847. 

3  &  3  VICT.  C.  CviL— COSiPS.— INiaStTSIJBKT. 

The  eireuButoMce  qf  a  jMrfy  kmtimg  mmie 
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three  appUeaiums  for  the  moeeiwient  m 
land  qf  differeni  poriimu  of  the  pmrehase 
flKMcy  ofkmds  taken  under  an  act  of  par- 
Uament,  is  not  eufUsient  to  induce  the  court 
to  rtfuse  kirn  the  costs  qf  a  fourth  anplica-' 
Hon  to  invest  the  residue  in  the  funds. 

This  ivaa  a  petition  for  the  investment  in 
consols  of  a  sum  of  537/.,  the  remainder  of  a 
sam  of  5,000/.  paid  into  court  for  land  taken 
under  the  2  &  3  Vict.  c.  cvii.,  the  London 
Bridffe  Approaches  Act.  The  only  question 
raised  was  with  respect  to  the  costs  of  the  ap- 
plication. The  act  enahles  the  court  to  order 
the  pa3rinent  of  all  costs,  charges,  and  expenses 
of  the  investment  of  the  purchase  money  in 
real  or  government  securities,  and  the  reinvest- 
ment of  the  same,  or  the  securities  purchased 
thenfwith,  in  the  purchase  of  other  heredita- 
ments, with  the  necessary  costs,  charges,  and 
expenses  of  obtaining  all  proper  orders  and  all 
other  proceedings  for  such  purposes,  except 
such  as  may  be  occasioned  uy  litigation  be-  { 
tween  the  claimants.  The  opposition  to  the 
payment  of  the  petitioners*  costs  was  rested  j 
upon  the  circumstance  of  their  having  pre-i 
vioosly  obtained  the  costs  of  three  petitions  for 
the  investment  of  other  portions  of  the  same 
fond  in  land.  It  was  said  to  be  unreasonable 
that  the  petitioners,  who  might  have  had  this 
small  balance  paid  out  to  them  upon  their  last 
petition,  and  invested  it  as  they  pleased^  should 
now  ask  for  the  costs  of  a  new  petition  to  pro- 
cure  its  investment. 
*  Mr.  Lewis  for  the  petition. 

Mr.  Randall  contriu 

Lord  Langdaie  said,  that  the  corporation  of 
London  had  an  act  which  gave  them  the  power 
of  taking  the  property  of  other  persons,  under 
certain  conditions  for  making  them  compensa- 
tion. It  was  thought  right  that  the  persons 
whose  land  was  taken  under  the  powers  of  the 
act  should  have  the  option  of  reinvesting  it  in 
land,  and  be  paid  all  their  costs.  He  had  be- 
fore said  in  similar  cases,  that  if  a  right  of  this 
nature  was  vexatiously  exercised,  he  should  re- 
fuse to  give  the  party  guilty  of  such  vexatious 
conduct  his  costs.  But  then  circumstances 
mast  be  speciidQv  brought  forward  to  show 
such  eonliuct.  Tne  mere  circumstance  that  a 
party  had  made  several  distinct  applications  for 
the  mvestment  of  the  purchase  money,  did  not 
in  his  opinion  amount  to  it.  It  was  impossible, 
with  a  due  regard  to  the  interests  of  the  party 
to  whom  compensation  was  to  be  made,  to 
limit  him  to  any  particukr  number  of  appli- 


Vitts€i$nt4\lot  of  OfnalMlr. 
Carpenter  v.  Bott.    June  30th,  1847. 

C0N8TRUCTI0N    OF    WILU?— CRANOB     OF 
KAlfB. — NBXT  OF  |CIN. 

Whore  a  tertator  h^  will  gave  certain  trust 
Jmda  grndseouriHss  to  he  divided  bstween 
hisnotttofJm  "  qf  the  surmane  of  Crump 


who  should  be  living  at  the  time  qf  the  de» 
cease  of  his  niece"  therein  named :  Heldj 
that  one  of  the  female  nest  qf  kin  who  at 
the  date  of  the  wiH  fully  answered  the  de^ 
scription,  but  who  had  afterwards  changed 
her  name  by  marriage,  was  entitled  to  a 
share  of  the  property, 

Mr.  Crump,  by  his  will  dated  May,  1794, 
after  making  several  bequests,  gave  a  legacy  of 
5,000/.  to  his  niece  S.  Price;   the  will  then 

f)roceeded, — "  And  in  case  my  niece  shall  not 
ive  to  attain  the  age  of  twenty- one  years,  or 
marry,  and  eball  die  .without  leaving  lawful 
issue  of  her  body  living  at  her  decease,  or  if 
living,  if  all  such  issue  shall  die  before  attain* 
ing  twenty-one  vears,  if  sons,  at  the  like  age, 
or  marriage,  if  oaughters,  then  my  will  is,  and 
I  herebv  direct,  tlmt  four  equal  fifth  parts  of 
the  said  last-mentioned  trust  funds  or  securities 
shall  belong  to,  and  be  divisible  and  divided, 
among,  my  next  of  kin  of  the  surname  of 
Crump  who  shall  be  living  at  the  time  of  the 
decease  of  my  said  niece,  if  then  leaving  no 
issue  living  as  aforesaid,  or  if  leaving  issue  then 
living,  at  Uie  time  of  the  decease  of  the  siirviv- 
ing  or  only  child,  if  dying  before  attaining  the 
age  of  twenty-one  years,  or  marriage,  in  like 
manner  as  if  my  said  next  of  kin  had  become 
entitied  thereto  under  the  Statute  of  Distribu- 
tions of  Intestates'  Personal  Estates."  All  the 
residue  of  the  testator's  personal  property  was 
left  to .  his  brother.  A  reference  had  been 
made  to  the  Master  to  ascertain  who  answered 
the  description  of  next  of  kin  under  the  above 
clause  in  the  will,  and  he  by  his  report  had  ex* 
eluded  a  Mrs.  Carpenter,  the  wife  of  the  plains 
tiflf,  whose  maiden  name  at  the  time  of  the  date 
of  the  will  was  Crump,  on  the  ground  that  she 
had  changed  her  name  and  forfeited  her  right. 
To  this  report  exceptions  were  taken,  and  the 
question  now  came  on  for  the  decision  of  the 
court. 

Mr.  J.  Parker  and  Mr.  J.  AdamSi  for  the 
plaintiff,  contended,  that  ^  description  of 
person  to  take  was  clearly  pointed  out  by  the 
testator,  and  that  the  mere  change  of  name  wae 
not  material*  relying  on  the  case  of  Pyot  v. 
Pyot,  1  Ves.  sen.  335,  before  Lord  Hardwicke. 

Mr.  BsthsU  and  Mr.  Tripp,  contrl^  cited 
Leigh  y,  Leigh,  16  Ves.  92;  and  Doe  v^ 
Plumptre,  3  Barn.  &  Aid.  474. 

The  Viee-Chancellor  siud,  it  appeared  to  hbn 
that  in  order  to  give  the  party  a  title  to  the 
Iqgacy  she  must  have  all  tbe  qualities  taken  to»| 
gether,  and  not  separately,  and  must  not  tak^ 
by  reason  of  being  next  of  kin  only.  In  the 
case  of  Pygot  v.  Pygot,  Lord  Hardwicke  held, 
that  all  other  requisites  being  answered,  a 
clumge  of  name  by  marriage  did  not  exclude, 
and  the  oiUy  question  here  was,  whether  the 
extraordinary  expression  "  of  the  surname  of 
Cramp  "  was  to  be  token  as  equivalent  to  what 
Lord  Hardwicke  considered  to  be  the  rule  in 
that  case,  and  his  opinion  was,  that  the  case 
did  fall  within  the  rule  there  laid  down,  aind 
that  consequenily  the  pUuntiflT  was  entitied  to 
the  legacy. 


4ia 
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Clarke  y.  Clarke,    Mkrch  10th,  1847. 

TAJKINO  BILL  PRO   CONVBSSO   UNDRR  77TH 
AKI>  78th   OftDBB   OF  MAY,  1846. 

Where  a  dtfendant  who  had  appeared  but  did 
not  answer,  and  could  not  be  found,  the  bill 
was  taken  pro  confeaso. 

Shebheare  moved  that  the  biH  be  taken  pro 
eonfeseo  affsunst  a  defendant  who  had  appeared 
on  the  29th  of  Jnne,  1846,  but  had  not  since 
pfot  in  his  answer.  At  the  time  of  his  appear- 
mce  he  was  residing  at  Fladong's  Hotel,  in 
Oxford  Street,  but  he  was  not  there  and  conid 
not  be  heard  of  elsewhere.  On  the  4th  of 
February,  an  attachment  was  issued  against 
him  for  want  of  an  answer,  and  on  the  22nd  of 
February  notice  of  this  motion  was  served 
imon  the  solicitor  who  had  before  acted  for 
hun. 

The  Vtee^ChaneeUor  directed  the  bill  to  be 
Caken  pro  eonfesso  on  the  second  cause  day  in 
Easter  Term,  but  the  order  was  to  be  without 
prejudice  to  any  appltcalaon  the  defendant 
might  make  in  the  meantime. 


(Before  the  Four  Judges.) 
Wood  V.  Mytton.     12th  Jime,  1847. 

PR0UIS80RT  NOTB.— INOORSBMRNT. 

A.  made  a  note  in  the  form  of  a  promissory 
note,  payable  to  his  own  order;  he  indorsed 
it  to  B.  Held,  that  A.  might  be  sued  upon 
this  as  a  promissory  note  on  which  he'  was 
legally  liable  under  the  statute  3  4r  4  Anne, 
C.9. 

This  was  an  action  on  a  promissory  note 
ipade  by  the  defendant  for  the  sum  of  600/.. 
payable  to  the  order  of  himself  four  months 
after  date.  The  plaintiff  was  the  indorsee  of 
tiie  note.  The  cause  was  tried  at  the  sittings 
i^er  Trinity  Term,  1846,  when  the  defence  set 
1^^  was,  that  this  and  other  notes  had  been  ob- 
tained from  the  defendant  b^  fraud,  but  the 
evidence  being  deemed  insufficient  to  support 
1^  defence,  a  verdict  was  given  for  the  plain- 
tiff in  the  Michaelmas  Term  following. 

Mr.  Serjeant  Shee  applied  for  a  rule  to  arrest 
the  judgment.  The  right  to  maintain  an 
action  upon  promissory  notes  depends  entirely 
upon  the  statute  of  Anne,  (3  &  4  Anne,  c.  9); 
9ad  unless  a  note  is  in  the  form  recognised  by 
^lat  statute,  it  cannot  be  treated  as  an  instru- 
xaent  enforceable  at  Jaw.  That  statute  recites, 
that ''  it  hath  been  held  that  notes  in  writing, 
signed  by  the  party  who  makes  ti^e  same, 
whereby  such  party  promises  to  pay^  unto  any 
other  person,  or  his  order,  saiy  sum  of  money 
therein  mentioned,  are  not  aasignable/'  &c., 
**  and  that  such  persoa  to  whom  the  sum  of 
IBoney  mentioned  in  such  note  is  paf  aUe  can- 
9^  maintain  aa  action  by  the  custom  oi  mnr^ 
diants  i^nat  the  person  ndio  first  made  and 
signed  the  same."  Having  thus  described  the 
particular  sort  of  notes  intended  to  be  made  the 


si:d)jeet  of  legislation,  the  statute  proceeds  to 
driare,  that  ''with  the  intent  to  eocouraffe 
trade  and  commerce,  which  wiU  be  much  ad- 
vanced if  such  notes  shall  have  the  effect  of  in- 
land  bills  of  exchange;*'  and  then  it  enacts, 
"  that .  all  notes  m  writing  that  shall  be  made 
and  signed  by  any  person,  &c.,  whereby  such 
person,  &c.,  aoth  or  shall  promise  to  pay  to 
any  other  person,  &c.,  any  sum  of  money/' 
shall  be  capiable  of  being  enforced  like  bills  of 
exchange.  It  is  plain  upon  aU  the  parts  of  this 
statute — the  recital  of  the  evil,  the  dedaiation 
of  the  necessity  fior  a  remedy,  and  the  enact- 
ment itself— that  the  intention  of  the  legislature 
was  wholly  confined  to  those  notes  by  which 
the  maker  promises  to  pay  to  some  other  per- 
son the  sum  of  money  specified  in  the  note, 
and  that  a  promise  to  pay  to  his  own  order 
was  not  one  which  the  legislature  contemplated. 
It  is  therefore  not  one  in  respect  of  which  an 
action  can  be  maintained,  for  as  the  right  of 
action  depends  exclusively  on  that  statute,  (per 
Lord  Tenterden,  in  De  la  Chaumette  v.  The 
Bank  of  England,*)  the  case  in  which  its  pro- 
visions can  be  appealed  to  must  be  one  woich 
strictly  falls  withm  them. 

Mr.  Montagu  Chambers  and  Mr.  Wordswortl 
showed  cause.  This  note  is  in  itself  a  nego- 
ciable  instrument.  The  statute  of  Anne  did 
not  invest  such  instruments  with  negociability, 
for  that  they  possessed  by  the  custom  of  mer- 
chants, but  extended  to  the  holders  of  instro- 
ments  that  by  the  custom  of  merchants  were 
negodable  the  means  of  suing  upen  them  at 
law.  If,  therefore,  this  note  is  in  itsdf  ane- 
gociable  instrument,  this  action  is  roaintsonahle. 
But  besides  this,  it  is  submitted,  that  under 
the  very  terms  of  the  enacting  part  of  the 
statute  this  is  a  note  on  which  an  action  may 
be  maintained.  The  words  of  the  act,  no 
doubt,  are,  "  doth  promise  to  pay  to  any  other 
person  or  persons,  body  politic  and  corporate, 
his  her  or  their  order;'*  but  having  exhausted 
this  class  of  notes,  the  act  then  goes  on  "  or 
unto  bearer."  This  is  the  description  of  a  new 
class  of  notes,  and  the  section  may  be  read 
thus, — "doth  promise  to  pay  unto  bearer.** 
Here  the  maker  does  promise  to  pay  unto 
bearer,  for  the  person  in  whose  favour  ne  makes 
the  order  is  in  other  words  the  bearer  of  the 
note.  It  is  in  fact  a  note  payable  to  bearer, 
which  is  a  description  of  note  expressly  men- 
tioned in  the  first  part  of  the  enactment.  But 
a  iBter  part  of  the  section  enacts,  that  "ai^ 
person  or  persons  to  whom  such  note  that  it 
payable  to  any  person  or  persons,  his,  her,  or 
their  orders  is  indorsed,  or  the  money  therein 
mentioned  ordered  to  bo  paid  by  indorsement 
thereon,  and  shall  maint^ija  an  action.*'  Here 
the  note  has  been  indorsed  by  the  defendant 
That  indorsement  is  a  designation  of  the  per- 
son to  whom  under  the  or^r  of  the  defendant 
thenotois  to  .be  pajaUe,  so  that  if  donhlAiI 
before,  the  doubt  ianowat  aiii«nd,  and  the 
plaintiff  is  entitled  to  recover  under  the  very 
words  o£  the  statute  ii»  victoft  of  tliia  1 
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nniit  wtticb  itsdl  sraain  a  oontnet  aod  a 
liabilfiir. 

Ifr.  Ski^eanlr  8Am  ia  sapport  of  diff  itde. 
ThoB'  note  la  not  pajrabb  to  liie  bearec  There 
aaeno-sacbmraa  on  the  fiioe  of  the  insdni'' 
ment,  and  the  court  will  not  supply  tbem  by 
iufeieace  m  ordar  to  enable  the  plaintiff  to 
aneeeed  in  thia  action,  it  ia  simplv  a  note 
payable  to  soma  ooe  who  may  never  be  named 
aa  payee  of  the  note,  for  the  maker  mav  never 
deeignataany  pereon  as  the  person  to  wnom  he> 
win  give  hi»  **  order/'  The  note  is  not  nego«> 
oable  in  itself,  ibr  it  does  not  name  any  one 
with  whom  the  defendsnt  has  contracted  to- 
make  payment.  There  is  no  contract  on  the 
fiice  of  the  nata,  for  it  does  not  show  in  whose 
ilnFonr  it  is-made,  (Champkm  v.  PhumMr,^)  and 
a  man- cannot  contract  with  himself;  and  hare 
he  has  not  named  any  other  person.  The  note 
ia  dierefbre  invalid  in  iteelfy  and  it  cannot  be 
msde  valid  by  mars  indorsement.  The  only 
Botee  on  which  actions  are  maintainable  an 
Aeae  which  are  within  tiie  description  con- 
tained in  the  statute,  and  this  note  is  net  of 
tisat  number.  The  Court  of  Exchemxer  haa 
rffrady  taken  thia  view  of  the  law  in  PHffkt  v. 
Macleim,^  and  that  case  must  be-  considered 
dMeive-of  the  present. 

Lord*  DmifMm,  (June  12,)  delivered  judgr 
ment.  Hia  lordsldp  stated  the  nature  of  the 
action,  the  objection  to  the  plaintiff's  right  to 
recover,  and  read  die  firat  section  of  the  statute, 
noticing-  the  manner  in  which  its  provisions 
had  been  relied  on  by  the  defendant's  counaeL 
He  then  added,  "  But  one  part  of  the  section, 
that  which  declares  the  indorsee  entitled  to  sue 
upon  promissory  notes,  does  not»  like  the  first 
portion  of  the  section,  adopt  the  description  of 
ttie  note  aa  an  instrument  made  by  one  person 
and  payable  to  '  another  person/  but  leaves 
th£  description  general,  ana  gives  the  right  to 
sue  to  the  indorsee  in  virtue  of  the  indoree- 
ment.  We  do  not  think  we  are  bound  to  say 
tlxat  the  restrictive  description  of  the  note  is, 
videE  such  eircumstances,  conclusively  bind- 
iag;  The  intention  of  the  legislature  was  to 
make  peraons  legally  liable  to  pay  that  which 
they  by  a  written  promise  formauly  promised  to 
pay,  and  we  think  we  are  best  efiectuating  the 
infesntjons  of  the  legislature  and  promoting 
jjiatice  by  giving  to  the  dause  the  construction 
wia  do,  namely,  that  a  note  in  this  form  and 
diua  indorsed  by  the  maker  ia  capable  of  being 
sued  upon.  We  were  pressed  with  the  case  of 
Wiigkt  V.  MaeleaUy'  where  the  judgment  of  the 
Coort  of  Exchequer  was  upon  a  count  founded 
on  a  note  of  thia  kind  unfavourable  to  the 
plaintiff.  But  thia  construction  of  the  statute 
was  not  ia  that  case  called  to  the  attention  of 
die  court,  and  the  decision  on  this  point  be- 
came the  less  material  because  upon  another 
point  the  whole  case  was  really  decided.  As  a 
different  decision  from  that  which  we  now  give 
would  render  void  transactions  that  have  long 
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beevconnderedjvaiid^  <^ierate  only  to  protect 
pHsnna  in  breaking  promises  to  which  thof 
had  fWmall^  pledged  their  eredk,  and  enable  a 
debtor  to  defeat  a  just  creditor,  we  have-  not 
felt  incUned  ta  adopt  it»  The  rule  for  arreathig 
the  judgment  will  be  diaharged. 

Bromage  v.  Lloyd.    IVinity  Term,  28th  May,. 
184r. 

PROMISSORY    NOTB. — INDORSVUVNT. 

TK8TATOR.. — KXEGUTOR. 

TAa  payte  of  a-  oromisMory  note  payable  to 
order  imdorsed  his  name  vpon  it,  and  died 
without  delivering  it.  His  executors  after' 
wards  delivered  the  note  so  indorsed  to  the 
plaintiff.  Held,  that  the  plaintiff  had  no 
title  to  sue  upon  the  note. 

This  was  an  action  hy  indorsee  against 
maker  of  a  promissory  note  payable  to  the 
order  of  one  Herriea.  The  declaration  stated 
the  making  of  the  note,  and  that  whilst  it  was 
in  the  possession  of  the  payee  he  indorsed  it^ 
and  afterwards  died  without  making  any  de- 
livery thereof,  and  that  after  his  death  his  eMP* 
cutor  delivered  it  to  the  plaintiff.  To  thia  de» 
daration  there  was  a  general  demurrer, 

Phipsonin  support  of  the  demurrer.  Th«? 
plaintiff  has  no  tide  to  sue  on  the  note.  The 
mdonement  of  the  payee  waa»  a  mare  inchoate 
act  Marston  v.  Alien,  8  M.  &  W.  494.  Urn 
indorsed  without  delivery,  and  his  executors 
delivered  without  indorsing.  The  delivery  b^ 
the  eaoecutor  could  not  render  oomplste  th» 
imperfect  indonement  of  his  testator.  If  a 
party  sealed  a  bond  and  died  without  delivering' 
it,  a  delivery  by  hisexaeuior  would  not  mak*^ 
it  the  deed  of  the  testator.  So  if  a  penon  made 
a  note  in,  blank  and  died,  his  executor  eoidd 
not,  by  filling  up  the  hlanks,  make  it  the  notBk 
of  the  testator.  A  promissory  note  by  whidh 
the  makers  as  executors  promise  to  pay  renden 
them  personally  liable.  Childs  y^Momns,  SI 
Brod.  &  Biog.  460» 

The  Court  called  on 

Keating  contriL.  There  is  a  suflkent  allo^ 
oation  of  the  transfer  of  the  note,  as  it  is  stateti. 
Uiat  the  payee  indorsed  it,  and  t^pon  general  da-« 
murrer  tnat  must  be  taken  to  mean  &t  ha  aat. 
only  wrote  his  name  upon  it  but  alsp  delivered, 
it.  Hammond  v.  CoUs,  I  Com.  B.  Kep.  »16». 
But  even  if  the  statement  of  indorsement  mauMt 
that  the  testator  merely  wrote  his  name  upoMii 
the  note,  Jthe  subsequent  delivery  by  the.  aatr- 
cntor  would  pass  the  property  in  t}ie  note.  Ife. 
has  been  decided  that  where  a  testator  deliveift 
a  note  without  indoieing  it,  an  indorsement  by 
his  executor  has  relation  to  the  delivery,  uA 
gives  a  vahd  title.  IVatkins  v.  Maule,  2  Jae, 
Sr  Walk.  237.  An  executor  may  ratify  the  aab 
of  his  testator,  for  the  law  koowa  bo  iotervali 
between  the  testator's  death  and  the  vesting^  6C 
the  right  in  hia  representative.  WTiitehead'Tm 
Taylor,  10  ^oL  &  £.  212. 

Pkipson  replied. 

Pollock,  C.  B.  The  writing  of  his  BBme  \fjf 
jtha  testator  and  the  delivei^  by  the  executar  do 
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not  constitate  an  indorsement,  and  the  penon 

to  whom  the  note  is  eo  delivered  has  no  light 
of  action.  There  most  be  jodgment  for  the 
defendant. 

Alderion,  B.  The  promissory  note  was 
made  payable  to  the  testator,  or  his  order,  that 
means  the  order  in  writing.  Here  the  testator 
has  given  no  order,  thongh  he  has  written :  the 
executor  has  given  an  order,  but  not  in  writing. 
The  two  acts  being  bad  do  not  make  one  good 
indorsement. 

Ro^e  and  Piatt,  Bs,  concurred. 

Judgment  for  defendant 


ANALYTICAL  DIGBST  OF  CASES, 

RBPORTBD  IN  ALL  THB  COURTS. 

<!rommon  Zafo  ^TouvtK. 

CONSTRUCTION  OF  STATUTES. 

[Concluded  from  p.  428,  awte.^ 

FIRST  FRUITS. 

ProJUs  during  vacancy  of  prebend.— EecU^ 
naetical  Commission  Acts, — Statute  28  H.  8,  c. 
11,  s.  3,  enacts  that  the  tithes,  fruits,  &e., 
emoluments,  &c.,  "and  all  other  whatsoever 
revenues,  casualties,  or  profits,  certain  and 
uncertain,  offering  or  belonging  to  any  pre- 
bend," ic,  "growing,  rising,  or  coming 
during  the  time  of  vacation  of  the  same,"  shall 
belong  Id  the  person  next  presented,  towards 
the  payment  of  the  first  fruits  to  the  crown. 

Statute  5  &  6  W.  4,  c.  30,'¥eciting  that  the 
King  had  issued  a  commission  of  inquiry  into 
ecclesiastical  matters,  and  had  signified  his  in- 
tention to  defer  nomination  to  any  prebend, 
&c.,  till  the  commissioners  had  considered  the 
drciunstances  connected  therewith,  enacted, 
(sect.  1,)  that,  where  any  prebend,  &c.,  in  the 
patronage  of  his  Majesty,  should,  during  the 
existence  of  the  commission,  become  vacant, 
all  profits  and  emoluments  which  had  arisen  or 
accrued,  and  should  arise  and  accrue,  from 
every  such  vacant  prebend,  &c.,  whether  from 
lands,  &c.,  to  the  same  belonging,  or  from 
rents.  Sec,  dividends  or  emoluments  belonging 
to  anv  chapter,  &c.,  of  which  the  prebendary, 
&e.,  last  in  possession  was  a  member,  should 
be  paid  to  the  treasurer  of  Queen  Anne's 
Iwnoty,  who  (sect,  2)  should  keep  an  account 
thereof,  and  "retain  the  balance  in  his  hands 
ontil  he  shall  be  otherwise  ordered  by  com- 
p^iMt  authority.**  But  that  nothing  in  the  act 
should  prevent  the  King  from  appointing  a 
sU^essor  to  any  prebend,  &c.,  which  bad  or 
should  become  vacant,  in  case  he  should  think 
proper. 

Afterwards  a  prebend  in  the  gift  of  the 
Crown  became  vacant. 

Dunne  the  vacancy,  stat.  6  &  7  W.  4,  c.  67, 
enacted  that  no  appointment  should  be  made 
to  any  nrebend,  &c.,  (describmg  a  dass  com- 
pi^henoing  the  prebend  in  question). 

Statute  1  &  2  Vict.  c.  108,  enacted,  thai  the 
statute  last-mentioned  should  not  be  construed 
to  prevent  the  Crown  from  appointing  A. -to 
any  prebend  then  vacant. 

Afterwards  It  was  appointed  to  the  prebend 
in  qu»ition« 


After  such  appointment,  ttat.  3  &  4  Viet,  c 
113,  repealed  stats.  5  &  6  W.  4,  c  30,  and  6& 
7  W.  4,  c.  67,  and  enacted,  that  the  tzeasnier 
should  pay  to  the  comnussioners  (the  cominis- 
sion  being  still  in  force)  all  moneys  remaining 
in  his  hands. 

Held,  by  the  Court  of  Queen's  Bendh,  that 
R.  was  entitled  to  recover  fipom  the  treasurer 
aU  moneys  arising  from  profits  of  the  prebend, 
comprehended  in  stat.  28  H.  8,  c.  11,  s.  3, 
which  had  come  to  the  treasurer's  hands  be* 
tween  the  occurrence  of  the  vacancy  and  the 
appointment  of  R.,  and  which  R.  had  de- 
manded of  the  treasurer  before  the  passing  of 
stat  3  &  4  Vict.  c.  113.    But, 

Held,  by  the  Court  of  Exchequer  Chamber, 
that  on  a  special  verdict,  finding  that  certain 
monies  dauned  by  R.  of  the  treasurer  were  in 
the  treasurer's  hands  at  the  time  of  the  appoint* 
ment,  beinj;  the  "net  profits"  of  the  prebend 
for  the  penod  since  the  vacancy,  it  did  not  ap 
pear  that  "  net  profits  "  were  comprehended  in 
the  description  of  "  all,"  "whatsoever  revenues, 
casualties  or  profits,  certsun  and  uncertain," 
&c.,  in  stat.  28  H.  8,  c  11,  s.  3,  for  that  this 
statute  would  not  comprehend  a  share  in  the 
aggregate  property  in  the  chapter,  but  "  net 
profits  "  might  have  that  meaning :  and  that, 
upon  such  interpretation  of  the  verdict,  A. 
would  have  no  claim.  Repton  v.  Hodgson,  7 
Q.  B.  84. 

HABEAS   CORPUS. 

1.  Writ  (^  rehemon.--C<Mtempt.-*Stta.  II 
Q.  4,  and  1  W.  4,  e.  36,  a.  15.  — A  eoort  of 
equity  committed  a  paity,  under  a  writ  of  re- 
bellion. The  commitmenl^  whidi  was  regokr 
in  other  respects,  omitted  the  date  of  the  retuA 
to  the  writ  of  rebellion ;  and  it  was  suggested, 
on  motion  for  habeas  corpus,  that  this  oarisnan 
had  the  efllbct  of  concealing  the  fidseness  of  the 
return;  Held,  no  gnmnd  for  a  habeas  cui jm, 
but  only  for  an  application  to  the  ornrt  ef 
equity. 

The  same  held,  as  to  a  suggestion,  tfiat  the 
imprisonment  was  by  collusion  of  the  plaintiff 
in  the  equity  suit,  and  the  commissioner  under 
the  writ. 

When  a  partv  has  been  bronglht  to  the  Ur 
of  a  Court  of  Elquity  to  answer  a  contempt,  the 
Court  of  Equity  may  commit  'him  fmn  the 
sheriff's  custody  without  process  of  kabaas  tetr* 
pus,  rule  5  of  stet.  1 1  G.  4,  and  1  W.  4,  e.  36^ 
s.  15,  applyinff  only  where  the  party  has  not 
been  so  brought  up* 

A  commitm^t  for  eotttempt  by  a  Oovt  ef * 
Eqnitv  nmd  not  ad]udieate  the  oontenpt ;  it  is 
enoi^h  if  it  recite  such  an  ad^iriication. 

Where,  upon  a  prisoner  beinir  hroii^gihc  np 
by  habeas  eorfus  ad  suhfieieuiumf  it  appears 
that  he  is  detained  for  a  legitimane  cause,  the 
court  will  not  inquhe  whether  another  cans^ 
on  which  also  he  is  detained,  be  legitimate. 

When  the  deteatioa  is  objected  to  soldy  eo 
the  ground  of  an  alleged  impropriety  in  the  do*  • 
tails  of  a  suit  in  aa  eqailf  eeort  which  has 
^mmitted  the  prisoner*  this  court  wjll  not  ia- 
terfere«    Cobbett, »»  re,  7  Q.  B.  187* 

a.  Commitment  uuder  8  4*^  Vict.  e.  IS7.— 
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Under  the  8  &  9  Viet.  c.  127>  s.  1,  a  paHy  may 
be  imprisoned  for  nonpayment  of  a  debt  not 
exceeding  20/.  doe  npoa  a  judgment,  although 
the  judgment  debt  originally  exceeded  20/. 

A  warrant  of  commitment  under  the  8  &  9 
▼kt.  c.  127,  by  the  jadge  of  the  Pidace  Court, 
ordered  that  a  defendant  should  be  committed 
for  the  term  of  20  days  to  the  common  gaol 
wbeieiu  debtors  under  judgment  and  in  exe* 
eution  of  the  superior  courts  of  justice  may  be 
confined  in  the  county  of  Surrey;  and  was 
directed  to  H.  H.,  an  officer  of  the  said  court, 
and  to  the  keeper  of  the  debtors'  prison  above- 
mentioned  for  the  county  of  Surnsy ;  and  the 
defendant  was  imprisoned  nndet'  it  in  Horse- 
monffer  Gai^,  bemg  the  only  debtors'  prison 
Ibr  the  county  of  Surrey. 

HM,  Ist,  that  the  warrant  was  properly  di- 
rected to,  and  executed  by,  H.  H.,  notinth- 
•tanding  section  13  of  the  act,  saving  the  right 
of  the  high  buHff  of  Westminster  to  the  exe- 
cution of  process ;  2ndly,  that  the  20  days'  hn- 
prisonment  began  to  run  from  the  time  of  the 
defendant's  b«ng  actually  lodged  in  prison 
under  the  warrant ;  and  3rdlv,  that  the  place 
of  imprisonment  was  suffidently  designated  in 
the  warrant.  Egparte  Foulket,  15  M.  &  W. 
612. 

3.  lAmatic. — ^The  return  to  a  Aa6ear  corpus 
to  bring  up  the  body  of  an  alleged  lunatic, 
stated,  that  ''on,  &c.,  under  the  authority  and 
in  pursuance  of  the  act  of  parliament,"  &c.  (2 
&  3  W.  4,  c.  107,)  "  H.  P.,  in  the  said  writ 
named,  was  committed  under  our  custody,  and 
was  received  into  and  detained  in  the  Newcastle 
I^matic  Asylum,"  &c.,  and  that  ''on  the  day 
and  year  aforesaid,"  an  order  and  medical  cer- 
liiicatefl  were  receLved,  which  were  as  follow : 

It  then  set  out  the  order  and  the  reception  of 
the  lunatic,  with  the  ngnature  of  the  patient 
lumaelf  at  the  foot  of  it,  insteful  of  that  of  his 
wife,  who  was  the  partjr  named  in  it  as  giving 
the  order,  and  who  haa  also  signed  the  order 
m  a  difierent  place;  and  also  medical  certifi- 
e$Ua»  It  likewise  set  out  a  subsequent  order 
under  the  8  &  9  Vict  c,  100,  and  medical  cer* 
tificates,  and  justified  the  detainer  of  the  lunatic 
nader  the  latter  order, 

HM,  that  it  sofficientiy  appeared,  on  the  face 
of  the  letom,  thai  the  first  oraer  and  medical 
oartifiaates  ware  received  at  the  same  time  with 
the  Imsatic  i  that  under  the  2  &  3  W.  4,  c  107» 
ihe  first  order  was  a  sufficient  justification  of 
the  detainer,  that  it  was  not  necessary  to  obtain 
aift  order  for  hia  detasner  under  theS  dc 9  Viet 
c«  100  i  and  that  tiie  veftom  need  not  show  who 
deBvend  the  first  ordw* 

^SffsiWiythat  a  medical  certificate  under  8  &  9 
Vict  e.  100,  a»  46,  ahould  state  specific  £Mta  on 
islueh  the  oninioa  oi  insanity  has  been  lormed, 
nd  that  tteefote  the  statement  that  the 
petiwithiw  '' a  genoral  aumcwn  of  the  motives 
of  evwy  peraon/'  la  msntttrient  F§H  te  fv,  3 
Du  fr  L.  373. 

HIGHWAY  ACT. 

JMieeq^aeium  to  turvsyor, — ^The  defendant, 
lunrintf  been  appointed  a  surveyor  of  the  high- 
ways Vy  *the  mhabitants  in  vestry,  but  in- 


formally, cut  down,  in  the  supposed  exennae 
of  his  duty  as  surveyor,  a  tree  which  was  over* 
hanging  tne  highway  so  as  to  be  a  nuisance  to 
it :  Jield^  that  he  was  entiUed  to  the  protection 
of  the  Stat  6  &  6  W.  4,  c.  60,  s.  109.  Hvffgm$ 
V.  Waydef,  15  M.  &  W.  367. 

Case  cited  in  tbfl  judgment:  Hughes  V.  Buok* 
laad,15M.&W.346. 

INDICTMBNT. 

Con/ra/ormamWa<«ft.— Stat  7&  8G.4,c.29i 
s.  26,  enacts,  "That  if  any  person  shall  steal  any 
horse,  mare,"  &c.,  "  or  shall  wilfully  kill  anv 
of  such  cattie,  with  intent  to  steal  the  carcase,'' 
&c.,  "everv  such  offender  shall  be  gwUtv  of 
/efonjf,"  ano,  on  conviction,  suffer  death.  Stat 
2  &  3  W.  4,  c.  62,  s.  1,  reduces  the  punishment 
to  transportation  for  life :  and  stat.  7  W.  4,  and 
~  Vict  c.  90,  s.  1,  to  transportation  for  not  leia 
than  10,  nor  more  than  16  years. 

An  indictment  charged  aefendant  with  felo- 
niously stealing  a  mare,  saddle  and  bridle,  and 
did  not  conclude  contra  formam  statuii :  a  ge* 
neral  verdict  of  guilty  was  found. 

Held,  that  as  stealing  the  mare,  as  well  aa 
stealing  saddle  and  bridle,  was  a  felony  at 
common  law,  and  not  created,  or  altered  in  its 
nature,  by  statute,  ^e  offence  was  correcUy  de- 
scribed in  the  indictment,  and  the  statutable 
punishment  of  16  years'  transportation  would 
attach  to  the  stealing  the  mare.  IVilliame  v. 
TAe  Queen,  7  Q-  B.  260. 

Case  (»t?dip  the  judgment:  Rax  v.  Mathews^  6 
T.  R. 16S. 

INSOLVMT. 

1.  Personal  service  after  vesting  order. ^-^An 
assignee  of  an  insolvent  cannot  maintain  an  ac« 
tion  for  money  due  for  the  personal  sendees  of 
the  insolvent  performed  by  him  after  the  date 
of  the  vesting  order. 

The  37th  section  of  the  1  &  2  Vict  c.  110, 
does  not  pass  to  the  insolvent's  assiflmees  the 
right  to  the  profits  of  such  services.  WHUams, 
assignee,  v.  Chambers,  33  L.  O.  626. 

2.  Interim  order, — Where  an  insolvent  has 
obtained  an  order  under  the  7  &  8  Vict.  c.  96, 
s.  22,  his  person  only  is  protected  from  process, 
and,  conseouenUy,  such  an  order  is  no  bar  to 
an  action  for  a  debt  existing  prerious  to  its 
being  made.    Toomer  v.  QingeU^  4  D.  &  L.  182. 

INTBRK8T. 

Judgment  d^t,  from  what  time  it  runs.^ 
Interest  runs  on  a  judgment  debt,  under  the 
Stat.  1  &  2  Vict.  c.  1 10,  8.  17,  from  ihe  time  of 
the  entry  of  the  incipitur,  and  not  merely  from 
the  final  completion  of  the  judgnient,  after  the 
taxation  of  eostn;  Newton  v.  Orand  Junetum 
Rmhsag  Company,  16  M.  ft  W.  139. 

Case  cited  in  the  judgment :  FiAhar  t.  Duddiag^ 
S  Scott,  N.  B.  516 ;  9  Dowl.  P.C.  872. 

limBFLBADBS  ACT. 

1.  Sniering  judgment. — On  verdict  upon  a 
femed  issue  under  the  Interpleader  Act,  I  ft 
2  W.  4,  c.  68,  judgment  ought  not  to  be  entered 
up  as  in  an  orainary  suit,  and,  if  so  entered,  is 
a  nvUity  and  may  be  set  aside  at  any  timb. 
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Hw  judgment  most  be  entered  up  in  the  nuide 

Erected  by  the  statute.     Oiehmtm  w.  Eyn,  7 

Ct  B.  907,  n. 
«.  Hiife.— 7Vwpc»#.--UnderaJi./a.agam«t 

goods  of  M,,  the  eheriff  entered  Oie  aiNntments 

of  H.,  who  was  a  lodger  in  ^  booee  of  M., 

9md  thero  eeited  certain  goods.    H.  claimed 

them,  and  the  sheriff  applied  to  the  Court  of 

Exchequer,  out  of  which  the  fi.  fa.  issued,  for 

relief  under  the  1  &  2  W.  4,  c.  68,  s.  6,  (the 

Ittterpieader  Act).    An  tsaiie  was  diieotad  to 

Iff  the  right  to  the  goods,  «nd  in  it  if.  euc- 

•eeded.    H.  aftenvards  ^brougkt  an  sotion  e€ 

I  in  this  court  for  enterinf^  tbe  apart- 

The  ooiirt  refoeed  to  etmy  pKoeeediogs 

in  that  aetion,  as  the  onder  mode  in  the  £x- 

diequer  in  the  actkm  there  oaly  affected  the 

ipoods  seized,  and  did  net^extend  to  the  trespase 

wMcfa  formed  the  subject  of  the  latter  ^Ktion. 

Semble,  that  if  the  interpleader  order  did  ck- 

tend  to«uch  «  case,  the  proper  course  was,  for 

I3ie  sheriff  to  apply  to  the  Court  of  Exchequer. 

HMerr.  Loarie,  4  D.  &  L.  205. 

Cases  ci led  in  the  j  udgmenc :  Bemayae's  case,  5 
Rep.  9S,  a.;  Lawrence  ▼.  Mathews,  5  Dowl. 
149. 

JUDGMENT    DJEBT. 

Judge's  order,  appUcaiion  to  rescind. — The 
East  India  Company  granted  a  pension  to  de- 
fendant in  consideration  of  his  oistrsssed  state 
and  the  services  of  his  father.  Held,  that  this 
could  not  be  charged  with  a  judgment  debt  by 
a  judge's  order  under  stat.  1^2  VicU  c.  110, 
SB.  14,  15. 

The  judge's  order  dhwoled.that  the  pension 
abould  stand  chained  unleas  -cauae  weceahown 
at  chambers  in  six  calendar  months.  The 
«ourt  rescinded  the  order,  on  motion  by  the 
East  India  Company,  and  by  an  assignee  of 
the  pension,  within  the  six  monihs.  Morrit  t, 
Manesty,  7  Q.  B.  674. 

And  see  luteresL 

LIMITATIONS,  STATTTrE  OT. 

1.  ConUnmng  torits.  —  Pleading.  —  In  an 
action  on  a  biU  of  exchange,  dated  in  May^ 
1838,  the  original  writ  of  summons  into 
Middlesex  was  issued  on  the  15th  of  August, 
1S44^  on  the  4th  of  Jan.  1845,  it  was  returned 
Aon  est  inventus,  and  filed,  and  entered  on  re- 
cord ;  on  the  same  day  an  alias  writ  of  sum- 
mons was  issued  into  Middlesex ;  on  the  10th 
June,  1845,  a  plurios  wiit  of  summons  was 
issued  into  Surrey,  and  served  the  same  day« 
snd  the  defendant  duly  amieared  4o  it;  the 
plaintiff  declared,  and  the  oefendsmt  pleaded. 
Hut  the  cause  of  action  did  not  accrue  within 
§  y^ears  .next  before  the  oprnmenoement  of  the 
suit.  The  alias  writ  of  summons  was  not  in 
fact  returned  or  entered  of  record  till  the  4th 
June,  1845.  The  N.  P.  record  was  made  up, 
stating  onlv  that  the  defendant  was  summoned 
to  answer  tne  plaintiff  by  virtue  of  a  writ  issued 
on  the  15th  day  cf  Axtgwti,  i844,4uid  .on  its 
production  at  the  trial  &e  i^aintiff  4>btainad  a 
verdict 

IIm  court  held,  that  the  proviaions  <ii  the 
Stat  2  W.  4^  q,aS|j  6f  10,  ha4  a^ot  |ieefi  csop^ed 


w&,aBd  made  aba^oAe  a  nib  to 
N.  P.  racovd,  by  staliw  the  oontinu 
oocdmg  tothe  truth,  at  &o«ast8  of  the  idaintiffl 

Where  a  writ  issoed  within  «x  jraara  afts 
the  cauae  of  aetion  aearaad  has  not  ^aea  dnly 
contizmed,  pwauant  to.the  2  W. 4,  c  d9,«.  Mi, 
the  defiandant  is  not  bound  to  flead  auoh  nfib- 
oontittuanoe  specially,  but  may  take  adwaatagi 
of  At  under  the  general  plea,  that  tlie  conESc  «f 
action  did  not  accrue  within  aix  yeans  next  Wr 
fore  the  commencement  of  the  euit;  iot^far 
tins  purpose,  the  last  writ  which  is  aa-end,  is 
the  Gommeneement  ef  the  suit.  PriiU  t.  Mms* 
kim,  15  M.  Mt  W.  999. 

aw  r»Me««— TheLimitetionAct,a&4W«4 
c.  27,  s.  2,  enacU,  that  no  peraon  ahaU  briiv 
an  action  to  recover  any  land  (which,  hy  a.  1« 
indodes  titkes,)  but  wiUun  ao  years  nextnfter 
the  right  to  bring  such  actian  has  accrned4n 
him,  or  aorae  person  thvongh  y^umt  h&  cUaaa  ^ 
HMythsLt  this  Stat,  does  Slot  Qpesate  to  praseift 
the  tilhe-owner  from  recovering  tithes  na^Aat- 
«eis  from  the  occupier,  although  none  hadhw 
set  oat  far  80  years ;  but  4hat  it  is  con&wd  t» 
cases  where  there  ase  two  partiafi,  each  flaimiqi 
an  adrerae  eita^e  in  tketitbea.  i>ea»nnd  Ckt^ 
terqfBfyT^  Cask,  15  M.^  W.  617. 

Case  cited  in  the  judg^eat :  Grant  t.  EOis,  9 
M.&  W.  113. 

3.  Time  iow  eonyaeed.— Where  eoata  are  in- 
curred in  a  suit,  the  Statute  of  LimitatiiHM  does 
not  bc^in  to  run  against  the  earlier  items  until 
the  sut  is  terminated.  JdariimdaJe  r.  FkSiner, 
2  C.  B.  706. 

4.  Ammdmeni  qf  process^^ln  order  to  save 
the  Statute  of  Limitations,  the  court  will  aOow 
an  alias  and  pluries  writ  of  summons  to  ht 
amended,  by  inserting  therdn  the  date  of  the 
first  writ  and  return  thereto.  CaioenNff  ▼• 
Nuffe^,  4D.8cL.30. 

XtUKATtC. 

1.  Appeal  a^nst  nrdier  ijf  renwen/*— ^  C  4, 
c.  40. — 8  if  9  y%ct.  e,  126.— An  order  of  rexnonA 
of  a  lunatic  pauper  under  9  O.  4, «.  40,  a.  41, 
was  made  on  the  9ih  of  Juhr,  1645^  nnd  on  4e 
8th  of  August  the  8  &  9  Viet.  c.  126,  txme 
into  force,  which  repeals  ^e  former  met  •«»• 
cept  as  to  any  matters  committed  or  ^oiie  1>e- 
ibre  the  passing  of  this  -act,  -wUdi  abaH  be  as  if 
this  act  had  not  passed:**  Held,  that  tiie  Ti|^ 
to  appeal  under  sects.  46  and  54  of  the  fonaa 
act  was  not  taken  away. 

An  appeal  against  an  order  tmder  9  €r.  4,  -c 
40,  a.  42,  is  an  appeal  under  sects.  46  and  5^ 
or  one  of  them,  and  not  under  sect.  ^O",  ani 
therefore  the  appellant  is  not  bound  to  gm 
grounds  of  appeal  under  the  latter  eectioo. 
Beg,  V.  Recorder  ef  York,  4  D.  fc  L.  376. 

2.  Order.  —  M^Rcal  cerHfSceUe,  —  An  ofrde* 
for  the  detention  of  a  lunatic  under  iho  8  ft  f 
Vict.  e.  too,  s.  45,  is  |[Ood,  ^though  all  te 
particulars  enumerated  in  the  form  annexed  ta 
the  act  are  not  set  out  if  the  act  is  anbatantiafly 
complied  with. 

Tne  form  of  a  medical  ceitifioBle  ^jnsn  in 
schedule  C.  is  directory  on]^,and  an  efDivakn 
w^  urfBoe.    A  Htatemmt  (in  a  cartjfionle,  thaft 
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alnwtii 

:«'ialmini; 

■dardelotiMis  o£  vwaam 

kade^nd  n  dirtr 

aad  indecMit  in  the  tez« 

tieme/' 

is  a  snfficieBl  tlMMnt;  ^nd  in  an- 

oter  « 

maAa^tim 

ffr^rmfttrt  Aat  the  medical 

■nta 

DMlutOpiBM 

■1  from  oomrersatinM  with 

tlK  Innatic,  withnit  deecnbiag  their  purport, 
was  held  auffidant.    Im  n  SMf/owrfA,  S3 1.. 

MANDABTCrS. 

Immg/icimt  retwuLr^Eiection  qf  revising  at- 
acMsr«.-^  ^F%4^  tfieeftoR<  ore  made  vaUd,'^ 
MflMdamae  w  the  mi^oi;  aldeimeoy  and  bar- 
gpooco  of  a  borouf(h,  named  in  Rchedule  (A.) 
of  staL  5  &  6  W.  4,  c.  76,  and  divided  into 
«wrde»  recited  4hat  no  election  of  aeeeseore  to 
rmee  the  bugeae  lists  with  the  mayor,  in 
plaoe  of  thekflt  aaseeeora  had  been  made  on  or 
fliftee  the  let  March,  1844,  bf  reason  whereof 
the  said  offices  were  still  vacant :  and  the  wbt 
commaBded  the  mayor,  &c.,  to  meet  and  elect 


Aeturn.  that  the  mayor,  &c^  did  meet,  and 
were  ready  to  elect,  and  to  deliver  and  receive 
voting  papers,  but  there  was  not  at  the  time  of 
such  meeting,  nor  has  there  been  from  thence 
hitherto,  any  assessor  of  the  sud  borough; 
wherefore  they  could  not  elect,  &c., 

On  demurrer  to  the  retnm  for  not  stating 
bow  and  nnder  what  circaraotances  it  happened 
thsdt  iheK  was  no  asaeseor  for  the  borough  at 
the  tuae,  &c,  HM, 

1.  That  the  actum  was  bad  for  that  reaaon. 

<8«  That  the  mandamus  did  not  in  itself  ahow 
that  the  election  could  be  proceeded  with. 

3.  That  any  omiaakm  to  appoint  asaeaaors 
mhdbi be  lemadied  by  aaeledion  under  atat. 
7  W.  4,  and  1  Vict  c.  78>  a.  ^6,  which  egEteada 
to  officers  eligible  under  that  act,  and  stat. 
5  &  6  W.  4,  c.  76,  the  provisions  of  sUt  11  G. 
1,  c.  4,  ss.  1,  2.  And  that  such  election  was 
one  of  those  declared  valid  by  stat.  7  W.  4,  and 
1  Vict.  c.  78,  a,  3, 

Beremptory  mandamus  awarded.  jR«^  v. 
Hajfor  ^  Wepmmtk^  .7  d.  B .  46. 

VVNTCTPAL  COBPOKATTOK. 

JSieeUim  V*  eoMneiOorff .— Ordiiury  and  emtra- 
ordituay  vacoMciee, — ^A  councillor  to  fill  up  an 
OBonsional  vacancy  under  stat.  5  &  6  W.  4,  c. 
7&9  a.  47,  and  councillors  to  rephtce  the  third 
part  <if  the  oouncil  annually  going  out  -of  office, 
aught  not  to  jbe  chosen  at  one  and  the  some 
electioaa.  Stat.  7  W.  4,  and  1  Vict.  c.  78,  a. 
11^  does  sot  {prospectively  sanction  such  a  pro- 
ceeding. 

An  election  having  been  held  to  fill  up  an 
occasional  vacancy  and  the  ordinary  ones  at 
the  same  time,  a  4^  warranto  information  was 
laid  aoainst  a  party  claiming  to  have  been 
ekctea  to  fiJl  one  of  the  ^ordonary  vacancies. 
laaue  being  joined  on  avermeBla  raisiag  the 
qneation  whether  he  was  duly  elected,  it  ap- 
peared on  the  trial  that  voting  papera  wese  de- 
livered containing  the  particolara  required  by 
sti^6le«  W.4,G.7«*fi.32,  that  the defcBd.^ 
am  was  named  in  a  majority  of  auch  pi^rs, 
and  that  Che  preaiding.  alderman  and  aaseasor 


dedared  hha  and  tm  othen  ekotad  to  fill  tho 
ordinary  i-acandea,  and  a  fourth  party  to  HXk 
fthe  occasional  one.  Defendant  endeavoured 
to  ahow  bv  thia  and  other  evidence  that  ihe 
voters  understood  at  the  time  of  the  election, 
-winch  persons  were  candidates  to  fill  the  ordi<« 
>nary  and  the  occasional  vacancies  nespectival/^ 
and  that  thev  gave  their  votes  accordingly. 
The  judge  told  the  jury  that  the  information 
which  enabled  thepresidmg  officers  to  dedare 
defendant  elected  to  fill  an  ordinary,  and  not 
the  ocoaaionol  vacancy,  waa  by  law  to  be  da*. 
rived  from  the  voting  papera  alone. 

Heid,  on  hill  of  excepUona  and  writ  of  errar' 
to  the  Eacbequer  Chamber,  that  the  dtrediaa 
waa  .right.  Judgment  for  the  Crown  affirmod. 
Rowley  v.  13u  Qaeen,  6  a.  B.  668. 


Bet 


PAUPBR. 


pilots'  act. 


Stat.  6  G.  4,  c.  125,  after  enacting,  (s.  10,) 
under  a  penalty,  that  the  master  of  any  vessd 
bound  from  the  westward  to  the  Thames  or 
Medwav  shall  take  certain  steps  for  obtaining 
a  mialined  pilot,  and  (s.  58)  snail  not  act  him* 
self  as  pilot  under  certain  circumstances,  pro- 
vides (s.  62,)  that  nothing  shall  subject  to  any 
'  penal^  the  master,  "  bemg  the  owner  or  part 
owner  of  such  ship  or  vessel,  and  residing  at 
Dover,  Deal,  or  tne  Isle  of  Thanet,  for  con- 
ducting or  piloting  such  his  own  ship  or  vessel 
from  any  of  the  places  qforesaid,  up  or  down 
the  rivera  Thamea  or  Medwav,  or  into  or  out 
of  any  port  or  place  within  the  jurisdiction  of 
the  CSnque  PorU" 

Held^  that  the  worda  "any  of  the  nUcea 
aforesaid  "  mean  Dover,  Deal,  and  the  isle  of 
Thanet,  and  not  others  previously  mentioned 
in  the  act.    PeoJbe  v.  Screech,  7  Q.  B.  603. 

HVCOKD   or  CONVICTION. 

Under  stat.  7  W.  4,  and  1  Vict  c.  90,  which 
enacts,  that  peraona  convicted  of  atealing  in  a 
dwelling-house  to  the  value  of  6/.  ahall  be  liafaie 
to  be  tranaported  beyond  the  aeas  for  any  term 
not  eaceediog  15  years,  nor  leaa  than  10  years, 
judgment  (before  statute  9  &  10  Vict.  c.  24^  of. 
tranaportation  for  7  yeara  waa  nerened  on  writ 
of  error. 

A  record  of  conviction  at  the  aaaiaes,  be* 
ginning  "  Yorkshire  to  wit,"  end  reciting  a 
commission  to  justices  to  hear  and  determine 
and  deliver  the  gaol  there,  and  to  inquire  by 
the  oaths  of  go^  and  lawful  men  within  thia 
smdeonstyof  York,  set  forth  an  indictment- 
found  by  A,  B^  C.  i>.,  &c.,  grand  jurors,  ^ving . 
to  each  (except  in  one  instance)  the  addition  of. 
his  residence,  but  not  stating  them  to  be  goqd 
and  lawful  men  within  the  county  of  York, 
nor  making  any  moition  of  the  countv.  On 
writ  of  error,  assigning  as  a  ground  that  the 
indictment  did  not  appear  to  have  been  found 
by  good  and  lawful  men  of  the  county. 

Semble,  per  Patteson,  J.,  that  the  o^ection 
waa  fatal.  Whitehead  v.  Tke  Qaeen,  7  Q.  B. 
56a. 
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R«018TBATT0N  OV  DB«D8. 

Hthographed  memorial. — Under  stat.  7  Ann. 
c.  20,  the  register  of  Middlesex  is  bound  to 
register  the  memorial  of  a  deed,  though  the 
body  of  such  memorial  is  lithographed,  if  it  be 
properly  stamped  and  executed.  Reg.  v.  Re- 
ffiiUrs  of  Middlesex,  7  Ct  B.  156. 


RSaUBSTS,   COURT   OF. 

Certificate  uf  probable  cause, -^Saggeetimir^ 
Writ  (^  trioL— Certificate  under  Court  of  Be- 
quests  i<c«.— The  sheriff  or  inferior  judge  to 
whom  a  writ  of  trial  is  directed,  has  no  autho- 
rity to  certify,  under  the  (late)  Tower  Hamlets' 
Court  of  Requests  Acts,  23  G.  2,  c.  30,  s.  8,  and 
3  W.  4,  c.  Ixv.,  that  there  was  probable  or  rea- 
sonable cause  of  action  for  5/.  or  more. 

By  the  7th  sect,  of  the  former  act,  it  is  en- 
acted, that,  if  any  action  be  brought  elsewhere 
for  a  demand  cognizable  in  the  local  court,  and 
it  shaD  appear  to  the  judge  or  judges  of  the 
court  where  the  action  is  brought,  that  the  debt 
to  be  recovered  does  not  amount  to  40«.,  and 
the  defendant  shall  duly  prove,  by  sufficient 
testimony  to  be  allowed  by  any  judge  or  judges 
of  the  court  where  the  action  shall  depend,  that 
at  the  time  of  commencing  such  action,  the  de- 
fendant was  inhabiting  a  residence  within  the 
^strict,  and  liable  to  he  warned  or  summoned 
before  the  court  of  requests  for  such  debt,  the 
said  judge  or  judges  shall  not  allow  to  the 
plaintiff  any  costs,  but  shall  award  costs  to  the 
defendant.  The  8th  sect,  provides,  that  when 
tiie  plaintiff  shall,  in  any  action  brought  in  a 
superior  court,  obtain  a  verdict  for  less  than 
40«.,  if  the  judge  or  judges  who  shall  try  the 
cause  shall  certify  that  there  was  probable  or 
reasonable  cause  of  action  for  40«.  or  more,  the 
plaintiff  shall  not  be  liable  to  pay  costs,  but 
shall  recover  his  costs  as  if  that  act  had  not 
been  made. 

The  21  St  section  enacts,  that  no  action  or 
suit  for  any  debt  not  amounting  to  40«.,  and 
recoverable  by  virtue  of  that  act  in  the  said 
oo\Rt  of  requests,  shall  be  brought  against  any 
person  residing  or  inhabiting  within  the  juris- 
diction thereof  in  any  court  whatsoever. 

An  action  having  been  brought  in  this  court 
against  a  party  liable  to  be  sued  in  the  local 
court,  ana  the  jury  having,  on  the  trial  before 
the  secondary  of  London,  found  a  verdict  for 
less  than  5/. :  Held,  that  the  defendant  was  not 
bound  to  avail  himself  of  the  prohibitory  clause, 
bv  plea  or  by  evidence  at  the  trial,  but  was  at 
libeity,  notwithstanding  the  trial  took  place 
before  a  judge  who  had  no  power  to  certify 
under  sect.  8,  afterwards  to  apply  to  the  court 
for  leave  to  enter  a  suggestion  under  sect.  7. 
Ccq^  v.  Jones,  2  C.  B.  911. 
Cases  cited  in  the  judgment:  Shaw  v.  Omtes, 

4  Dowl.  P.  C.7t0 ;  Bishop  v.  Marsh,  6  N.  Cs. 

If ;  8  Seolt,  1S8 ;  8  Dowl.  P.C.  1  ;  Forbes  v. 

SiBnoBs,  9  Dowl.  P.  C.  37. 

RBVI8INO  A88B880B8. 

See  Mandamms, 

■EKBirr. 
1.  Pcemdage.'^Fees.'^B^WFiam.    A  dMtiff 


is  liable,  under  the  29  H».e*  94,  to  tosWsda- 
magss  for  ertortion,  nolwitlMtandiag  the  I  Yict 

c.  65,  allows  additional  fees« 

A  declaration  framed  on  the  ioniier  stiftatsis 
sufficiest:  if  ths  dsfendant  rdies  upon  the 
latter,  he  most  plead  it  as  matter  of  defeaee. 
Pm^mgUm  v.  Cook,  33  L.  O.  568. 

2.  Etetortion.'- Special  demurrer. -^Tm  1 
Vict.  c.  56,  for  increasing  the  remuneration  to 
be  paid  to  sheriffs  on  executing  process,  ha 
not  repealed  the  penalty  for  extortion  imposed 
by  the  29  ^s.  c  4,  and  in  suing  for  soch 
penalty  it  is  sufficient  to  declare  npo&  tlie  stat 
of  Elis.  If  the  defendant  relies  upon  the  staL 
of  Vict.,  he  must  pfead  it  by  way  of  defienos. 

A  declanition  on  the  stat.  of  filis.  stated,  that 
the  defendant,  by  colour  of  his  office,  took  for 
executing  a  writ  a  large  sum  <rf  money,  to  wi^ 
16/.  being  alarger  recompenoe  than  by  thesud 
stat.  is  lunited,  that  is  to  say,  a  large  sum,  to 
wit,  15/.  more  than  is  by  the  said  act  limited, 
whereby  the  plaintiff  is  damaged  to  the  amount 
of  16/. :  Held  bad  on  special  demurrer.  PUk- 
ington  ▼.  CooAre,  4  D.  &  L.  347- 

Cases  cited  in  the  judgment :  Da?ies  t.  Grtffiifa, 
4M.&  W.377;  ThibauU  t.  Gtbsoa.  If  ML 
&W.88. 


SHIP. 

LiabiHty  for  co/Zisiois.— The  liability  of  a 
ship-owner,  for  the  damage  done  by  the  coUi- 
sion  of  his  ship  with  another  vessel,  is  limited, 
by  the  stat.  53  G.  3,  c.  159,  to  the  value  of  his 
ship  "at  the  time  of,"  that  is,  imrnmRateiy  be- 
fore the  collision.  He  is  not,  therefore,  ex- 
empted from  liability,  when  by  the  saaae  col- 
lision  his  own  ship  instantly  founders.  BroiM 
r.  Wilkinson,  15  M.  &  W.  39. 

Case  cited  in  the  judgment:  Wilson  r.  Diekaoa, 
2  B.  &  Aid.  2. 

STAMP. 

1.  Separate  agreement  on  same  paperj—A^ 
by  written  contract,  agreed  to  take  n  pobfic 
house  of  S.,  at  a  certain  rent,  and  to  buy  of  & 
all  the  beer  which  should  be  sold  and  consumed 
on  the  premises,  under  a  penalty  of  30/.  for 
every  barrel  bought  of  any  other  person ;  and 
to  quit  on  six  months'  notice,  under  n  penalty 
of  30/.  per  month  for  holdinpr  over.  At  the  eoa 
of  the  instrument  was  written : — **  And  it  is 
further  agreed  bv  O."  (who  was  not  previoadv 
made  a  party  to  the  contract),  *^that  he  win  bold 
himself  responsible  for  any  amount  of  money 
which  may  become  due  from  A.  to  5.,  that  is 
to  sav»  to  the  amount  of  36/."  The  names  of 
S,,  0.  and  A,  were  subscribtd :  HM^in  an  ac- 
tion by  S.  against  O.  on  the  guarantee,  that  a 
lease  stamp  was  not  sufficient,  but  tint  an 
agreement  stamp  was  necesssry  in  respect  of 
0.*8  guarantee  for  the  iwmaeot  of 
Wharton  t.  WaUon,  7  Q.  B.  474. 

2.  hease, — Agreement, — Separate 
am  same  |Mi/yfr.— Agreement  daSed  April  14, 
1804,  not  under  seal,  between  M.  and  tf^  that 
iV^.  shall  rent  of  Jf.  the  fiBTTv  called  JD.  for  61.  df. 
per  annum,  to  be  paid  half>yeailv«  for  which 
JV^.  is  to  have  the  sole  use  of  the  farry  and 
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wbaterer  may  Mcm  from  it  for  4he  time  he 
holds  the  same.  ''Be  it  alao  known  that  N, 
has  this  day  hought  of  Af.  the  great  lerry  boat 
for  die  asm  of  901^  of  which  6/.  shall  be  paid>" 
frc. ;  iaetahnettta  of  5t  to  be  paid  yearly  on 
April  6th,  the  Ist  in  1805. 

HM, — 1.  That  the  instrument  purporting  to 
CN>nTey  an  incorporeal  hereditament  was  not  a 
lease,  beeanse  not  under  aeal,  and  therefore  did 
not  v^we  a  lease  stamp. 

2.  lliat,  as  an  agreement  for  a  lease,  it 
not  subject  to  dutv  by  the  clause  of  stat.  55 
G.  S,  e.  184,  schedule,  part  1,  tit.  Agreement, 
exefopting  agreements  for  leases  under  the 
jreariy  rent  of  5/. ;  for  that  a  dutv  could  not  be 
mipoaed  by  imj^cation  from  this  exempting 
clause. 

3.  That,  if  the  rent  only  were  considered, 
the  subject-matter  of  the  agreement  was  not  of 
the  Tslne  of  90/.,  and  therefore  no  stamp  was 
necessary. 

4.  That  the  price  of  the  boat  could  not  be 
taken  info  consideration,  the  agreement  as  to 
that  not  being  ancHlary  to  the  contract  for 
kiting,  but  being  a  distinct  and  separate  me- 
morandum of  a  bygone  purchase  of  g'oods, 
and  in  itself  subject  to  no  stamp  duty.    JKfoy- 

Jield  ▼.  Robinson,  7  Q.  B.  486. 

3.  Letter  or  power  of  aUomey,-^K  written 
authority  in  the  following  terms,-—"!  audio- 
rise  you  to  indorse  my  name  to  three  several 
bills  of  exchange  now  m  your  possession,"  (de- 
scribing them,)  was  held  to  be  a  letter  or  power 
ofatkmuy,  requiring  a  30f.  stsmp  under  55 
G.  3,  e.  184.  So,  although  it  goes  on  to  say 
**  and  which  indorsement  I  undertake  shall  be 
binding  upon  me ;  and  I  undertake  to  pay  you 
the  amount  of  the  several  bills  as  taey  re- 
spectivelv  become  due,  should  they  not  be  duly 
hoDoorea  when  mature."  Wqlker  v.  Bfimmett, 
2  C.  B.  850. 

Case  cited  in  tbe  judgment :  Reg.  v.  Kelk,  IS 
A.&B^5A9;  4P.  AD.  185.       . 

4.  Agreement, — Sale  of  poocfe.— The  follow. 
ing  memorandum  was  handed  by  defendant,  a 
trader,  to  plaintiff,  an  auctioneer: — "  Memoran- 
dum of  107/.  had  by  me  of  S.,  (plaintiff,)  being 
an  advance  on  books  sent  in  for  immediate 
sale  by  auction."  Signed  by  tbe  defendant. 
The  books  were  sold,  and  an  action  having 
been  brought  by  the  auctioneer  for  a  balance 
due  to  him  on  the  sale,  the  above  memorandum 
was  held  to  ^  relate  to  the  sjrte  of  goods,"  and 
therefore  to  be  admissible  in  evidence  without 
a  stamp,  under  the  exemption  in  55  G.  3,  c. 
184,  sched.,  tit.  "  Agreement/'  Southgate  v. 
Bohn,  16  M.  &  W.  34.  ' 

Case  cited  in  tbe  judgment:  Currj  ▼.  Edensor,  3 
T,  R.  524. 

5.  Railway, $crip  not  *' goods,  wares,  or  mer" 
chamdige.*' — Sprip  in  a  rail^yay  comply  is  not 
't  goods,  wanps.  or.  meitchanaiBeY"  within  the 
exemption  in  the  Stamp  Act,  55  G.  3„c.  1^,. 
eched.x  part  3,  tit.  Agreement  .    ., 

I^L  the  morninff  of  a  day,  the  defendant  gave 
the  plaintiff  a  verbal  order  for-  50.  shines  in  a 
nulway  company,,..   In  the  fi^ternooA  of  the 


same  dav,  the  defendant  signed  a  memorandum 
that  he  had  bought  of  the  plaintiff  50  shares  in 
the  company,  at  10/.  a  share ;  which  memoran* 
dum  was  handed  to  the  plaintiff:  Heldt  thai 
it  required  an  agreement  stamp.  Knight  ▼; 
Barber,  16  M.  &W.  66. 

Cases  cited  in  the  jndfcment:  Vaaghton  ▼.  Brine, 
1  M.  &  G.  559  ;  1  Scott.  N.  R.  «38 ;  Beechtng 
T.  Weetbrook.  8  M.  &  W.  411 ;  Humble  v. 
Mitobel),  11  A.&  E.fOS. 

TITHES. 

1.  Exen^tiomfivM,  qf  a  party  prescribing  m 
non  deetmaado.— Under  2  &  3  W.  4,  c.  100,  a. 
1,  a  lay  landowner  can  estalilish  an  ezemptioa 
in  non  decimando  by  proof  of  non-payment  for 
one  of  the  periods  named  in  the  statute,  witlu 
out  showing  the  legal  prigin  of  the  exemption; 
the  exemption  being  claimed,  not  in  respect  of 
all  tithes,  (as  in  FelUws  v.  Clag,  4  a  B.  313  ; 
3  Gale  &  D.  407,)  but  in  respect  of  particular 
articles, . some  b^ing  of  modem. introduction ; 
per  Coltman  and  Erie,  J's,  per  Tindal,  C.  J., 
and  Cresswell,  J.,  he  cannot,  Salkeldy.Johnsong 
2  C.  B.  749. 

2.  Modus,  what  is,— A  prescription  for  the 
lord  of  a  manor  to  hold  and  enjoy  the  manor 
freed  and  discharged  from  tithe,  on  payment  to 
the  rector  of  the  annual  sum  of  40/.,  in  lieu  and 
compensation  of  all  tithes  within  the  manor ; 
and  for  the  lord,  in  consideration  of  this  pay« 
ment  of  40/.,  to  have,  for  himself,  his  heirs  and 
assigns,  from  the  occupiers  of  lands  within  the 
manor,  a  tenth  of  ^all  titheable  matters  within 
the  manor,— is  not  a  "  modus  dedmandi,  or  ex- 
emption or  discharge  from  tithes,"  within  the 
meaning  of  the  stat.  2  &  3  W.  4,  c.  100. 

QfCtfre,  whether  such  prescription  is  good  in 
htw.  Knight  y.  Marquis  of  Waterford,\&}&,k 
W.  419. 

Cases  cited  in  the  judgment :  Pigot  ▼.  Hearn, 
Cro.  Elis.  599 ;  Moore,  483 ;  Pigot  ir.  Symp- 
SOD,  Cm.  Elis.  763  ;  Phillips  ▼.  Prytherick,5 
E.  &  Y.  1273 ;  Dvkes  t.  Thompson.  1  E  &  Y. 
692 ;  Bishop  of  Winchester's  case,  2  Rep.  426. 

3.  Arrears  before  justices,Smee  5  8t6  W. 
4.  c.  74,  if  any  tithe,  obligation,  or  composi* 
tion  not  excepted  in  7  &  8  W.  3,  c.  6,  or  ex* 
ceeding  10/.  yearly  value,  due  firom  any  one 
person,  is  in  arrears,  it  must  be  proceeded  for 
before  two  justices.  And  if  the  title  of  the 
claimant,  of  liability  of  the  party  sought  to  be 
charged  is  undisputed,  two  years  arrears  may  be 
there  recovered ;  whereas,  if  such  title  or  lia- 
bility is  denied  t^eoee  before  the  justices,  or 
at  anv  time  in  writing,  tbe  clumant  may  pv^- 
ceed  oy  suit  in  equity,  and  recover  six  years' 
arrears.     Robinson  v.  Purday,  16  M.  &  W.  11. 

See  Limitations,  Statute  of, 

USURY. 

Inierest  in  land.-r-RepHcation.-^'' De  in- 
jurid** — Pleadings,r—To  an  action  of  covenant 
for  payment  of  250/.  and  interest,  the  defend- 
ant pleaded  that  the  covenant  was  entered  into 
in  pursuance  of  an  usurious  contract  to  pay 
more  than  5/.  per  oei^.  interest,  and  that  pay- 
ineDt  was  aecnred  liy-a  deed  wbnDebyUie  de- 
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IwrgaiMd  aadl  mU  to  Ae  plaiBtiflF  Hie 
of  grow  flTOwinff  od  eertua  knd.  To 
iliwpin  the  plaintiff  r^ed  that  tlw  contnct 
WM  entered  into  after  m  paaaing  of  the  2  St  3 
Tid.  e.  37.  Ob  dtmumr  to  tka  veplleatioB^ 
Held,  that  the  plea  cBd  not  show  that  tHe 
money  waa  secused  on  an  interest  in  land>  in- 
aamuch  aa  the  crops  of  grass  might  have  been 
flold  to  the  defendant  by  the  owner  of  the  soil 
on  the  terms  that  Hiey  were  to  be  cut  by  him 
and  delivered  to  the  defendant  as  a  personal 
chattel. 

HM,  also,  that  in  a  plea  of  nrary  it  is  sof- 
ficient  for  the  defendant  to  aMege  that  the  con- 
tract i»  void  under  the  slat.  3»  12  Anne,  c.  16, 
9;  1 ;  and  Hie  plaintiff,  in  orderto  take  the  case 
oQt  of  that  statute,  must  reply  that  the  contract 
was  made  after  the  2  &  3  Vict.  c.  37i  and  does 
not  relate  to  land. 

Held,  also,  that  de  mfmrid  i9  a  good  r0{pfica- 
Hott  to  a  plea  of  fVaud  in  m  action  of  covenant; 
Vfaekbrnume  t.  Bmroms,  34  L.  O.  303. 

WARRANT  OF  ATTOBNBY. 

Construction  of  statute  3  G.  4,  c.  39,  a.  2. — 
K  a  warrant  of  attorney  to  confess  judgment 
he  given  by  a  party  who  becomea  bauLnipt 
more  than  21  days  uterwavds,  and  such  war< 
mat  is  not  filed  undra-  stat.  3  G.  4^  c  39,  but 
judgment  is  signed  within  21  daya  after  the 
execution  of  the  warrant,  a  /S.  /a,  under  such 
jidgment  is  valid  as  against  tfae>  asaignees^ 
though  not  issued  till  more  than  21  daya  after 
the  ezecu^n  of  the  warrsEat. 

In  section  2,  the  words  "  unless  judgment 
ahftU.haye  been  signed,  or  execution  issued," 
cannot  be  read  "unless  judgment  shall  have 
been  signed,  and  exeeution  issued."  GfretJi  v. 
Wo9d,7QUB.\7S. 

WORSTED   ACT. 

Variamce. — DistrUmtian  of  penalHce^-^Form 
of  eonvicftew. — ^Under  sects.  10  &  1 1  of  stat.  17 
6.  3,  c.  56,  (for  preventing  frauds,  &c,  by  per- 
sons employed  in  the  woollen  and  other  manu- 
factures,) t  party  may  be  convicted  of  having 
in  hie  posaession  materiak  uaed  in  aneh  mami- 
faekurea,  and  suapetted  \»  be  purloined  or 
eaibeisled,  and  of  not*  aceounting  for  the  po«- 
sasfion,  although  sueh  goods  have  not  beim 
foMmd  concealed  in  his  dw^ng-house,  out- 
hfluse,  kc^  or  in  the  ezecvtioR  of  a  search- 
warrant  granted  under  acct.  10;  the  ofeice 
consisting  in  the  poaseasion  itaeli^  notaecomiled 
for  as  the  statute  requires. 

Stat.  5^  G.  3,  c.  5l»  describes  by  their  titles 
and  dates  seveval  acta  rdating  to^penona  em* 
plojred  in  the  woollen  and  other  mauMfacturea, 
winch  acts  it  in  part  meals.  Amang  theaa  is 
an  act  stated  to  have  been  paaaed  in  13  6«  3, 
but  agreeing  in  title  with  17  G.  3,  c.  66,  and 
with  no  act  passed  iti  13  6'.  3  :  Held,  that  Uiis 
aet  might  be  identified  bv  the  title  with  the  act 
neited',  and  that  the  leflisutora  mnatbe  deemed 
to  havo  mistaken  the  date. 

And,  therefore,  that  the  diatribntkm  of  pe- 
ndties  under  17  6.  3,  e.  56,  s.  14,  ia  now  re- 
gulated by  Stat.  58  6.  3,  c.  51,  s.  3. 

Stat  17  0.  3,  c  56,  s«  10^ 


JvatsMS,  01 

charged  ta  be  brovght  1 

who  ars  not  raquisad  to  be  dm  i 

enacts,  that  if  such  party  shall  not  givw  n  aatia* 

factcwy  accouBt  to  theae  jvstMes!^  hm  afaafl  be 

convicted,  &c. 

HM,  Hiatthe  eonvielioB  is  auck  ease  asuat 
state,  as  reqairad  bydia  uubaaqumt  act,  3  6.^ 
c.  S3,  a*  %  that  die  eomplaint  waa  mads  to  di& 
ferent  justices  from  ihMe  who  detamnBod  id 
Although  atat  17  6.  3»  c.  56,  givea  a  ff^nsral 
form  of  conviction,  not  requiring  any  pastaealar 
statement  as  to  the  juaticea  vAin  firat  heard  or 
adio  detenniBed  die  complaint.  And  a  eoBi» 
tion  under  this  act  was  qpariied  for  ofnittiiig 
snch  atatMnent.    Reg  v.  Wilko^,  7  Q.  Bu  317. 

PRACTICE   AT  THE  JUDGES' 
CHAMBERS. 


ASSIGNING  A  GUARDIAN  FOB  AN  INFANT* 

Action  on  the  caae  againat  A»  M.  and  C.hia 
wiCs.  C.  was  of  a^s^  A,  £.  an  infant.  Tte 
queation  waa*  how  wno  the  defendants  to 
appear  and  defend  }  The  infant  coidd  not  a»- 
pomt  an  attorney  for  the  wife,  and  ahe  com 
not  appoint  one  herself^  (Co.  litt.  135|.  Upon 
the.  usual  form  of  petitition  to  aseigB  goacdiaii. 
altered  to  meet  the  drcumstaneea,  and  a  coa- 
sant  by  die  guardian  to  defend  lor  both  dte 
defendants^ 

Mr.  Baron  fUtt,  after  heaang  a  atataawnt 
of  the  facts,  made  the  foUowix^  order :  — 

F.  6.  -N  Upon  reading  the  peddon  of 
▼.  \A.  B.  and  the  alBdavit  of  H,  L, 
A\  B.  and  f  I  do  admit  J.  £,  of,  ftc,  to 
C.  his  wife,  y  defend  this  action  for  the  defend- 
ant A,  B.,  (who  is  an  infknt  under  the  age  of 
21  years,)  and  also  for  C,  the  wife  of  the  aaid 
if.  BL,  during  the  minority  of  the  aaid  if .  B.  as 
his  guardian. 

THE  EDITOR'S  LETTER  BOX. 


Ths  entire  fist  of  the  PuSKc  deneral 
Statutes  of  the  last  session  mas  given  in  the 
last  number.  The  extraordinary  lengdi  of  the 
List  oi  Local  and  Personal  Acta  will  render  it 
necessary  to  divide  it. 

Every  statute  of  the  aeaaion  hi  any  way 
uaefhl  or  interesdng  to  the  {yrofession,  ekhar 
has  been  already,  or  will  be,  given  verlMUnBu 

The  Notea  or  Commentary  on  die  Bank- 
ruptcy and  Insolvency  Act  will  be  found  at  p. 
429,  ante. 

The  Letter  from  Birmingham  hna  been  re- 
cemd. 

We  axe  obfiged  to  our  leamed  cerreapoodCBt 
M.  W.,  and  will  attend  to  his  friend^  si^- 
geadottSt 

*•*  The  Legal  Almanac,   Tear-Book,  ami 

Diary  for  T848,  much  enlaived  and  improved* 
will  be  published  early  in  November.  Infor- 
mation and  suggestions  should  be  sent  eariy. 


DIGEST,    MD   JOURNAL    OP    JURISPRUDENOBi 


SATURDAY^  SEPTEMBER  11,  1847. 


"  Quod  magis  ftd  Kos 
Pcfttinet,  et  nesciro  malum  est*  agitamus." 

HOAAT. 


EXPENSES  OF  WITNESSES 

AND 

COSTS  OF  ELECTION  PETITIONS. 


The  summary  of  the  Law  of  Elections 
and  Election  Petitions,  submitted  to  our 
readers  in  preceding,  numbers,  would  be 
incomplete,  if  the  expenses  of  witnesses 
summoned  to  give  evidence  before  election 
committees,  and  the  costs  incidental  to 
election  petitions,  remained  without  notice. 

As  already  intimated,  the  witnesses  pro- 
posed to  be  examined  before  a  select  com- 
mittee may  be  summoned,  eitlier  by  the 
Speaker's  vrarrant,  issued  by  virtue  of  a 
general  order,  before  the  select  committee 
lias  been  constituted,  or  by  the  order  of 
the  chairman  of  the  select  committee.  In 
either  event,  it  is  expected  that  the  ivit- 
nes8*s  travelling  expenses  should  be  ten- 
dered or  paid  before  he  is  called  on  to 
appear  before  the  committee;  and  if  this 
precaution  has  not  been  taken,  the  wit- 
ness may  refuse  to  give  his  testimony. 
Other  expenses  of  witnesses,  for  loss  of 
time,  &c.,  are  the  proper  subject  of  taxa- 
tion, and  are  recoverable  from  the  party 
liable  to  pay  the  same  in  the  same  manner 
as  the  ordinary  costs  of  election  petitions, 
as  hereafter  stated. 

The  Stat.  7  &  8  Vict.  c.  103,  expressly 
provides  in  what  cases  costs  shall  be  pay- 
able from  one  party  to  the  other,  in  the 
event  of  a  controverted  election  and  pe- 
tition.    The  cases  with  respect  to  which 

•  Hertford  case,  I  Per.  &  Kn.  651 ;  Norwhh 
case,  id.  673 ;  Southampton  case.  Bar.  &  Anst. 
380 ;  Lywic  Reffis,  id.  460. 
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provision  is  made  by  the  statute  ure :— Ist, 
Where  costs  are  incurred  by  parties  in* 
opposing  a  frivolous  and  vexatious  petition*; 
2ndly,  When  the  opposition  to  a*  petition  is 
declared  to  •  be  frivolous  ♦  and  vexatious  5 
3rdly,  Where  no  party  appears  to  oppose  a - 
petition    complaining  of  an   election    of 
return  which  the  committee  declare  to  be 
vexatious  or  corrupt;    4thly,  Where  ob- 
jections are  taken  to  the  votes  of  particular  • 
voters,  which    the   committee   pronoimce 
frivolous  or  vexatious ;  and  lastly.  Where- 
costs  are  inciwred  with  respect  to  specific 
allegations  made  before  a  committee,  with- 
out reasonable' or  probable  grounds. 

In  the  first  four  cases  enumerated,'  the 
obligation  to  payand  the  right  to  receive" 
costs  arise  upon  the  report  made  by  the«' 
select  committee  to  the   h6use.      If  the 
<  committee  report,  that  thfe  petition  referred 
;  to  them*appeared  to  be  frivolous  or  vexati- 
ous, the  parties  wiio  appeared  before  the 
'  committee  in  opposition  to  the  petition  are* 
I  entitled,  without  more,  to  recover  from  the 
!  persons,  or  any  of  them,  who  signed  the- 
petition,    '^  the   full    costs    and   expenses  • 
!  which  such  party  shall  have  incurred  in 
>  opposing  the  same."''     So,  if  the  committee  ' 
report   that  the  opposition   to  a  petition ' 
appeared  to  be  frivolous  or-  vexatious,   the 
petitioners   shall   be   entitled    to  recover* 
from  the  parties  opposing,  with  respect  to  - 
whom  such   report  shall  be  made,  ''the 
full'  costs  and  expenses  which  such  pe- 
titioner or  petitioners   shall   respectively 
have  incurred   in   prosecuting  their    pe* 
tition."     Where  no  party  appears  before  a 
committee  to  oppose  a  petition  complain- 


7  &  8  Vict.  c.  103,  8.  88. 
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ing  of  an  election  or  return,  and  the  sitting 
member  or  members  have  not  given  notice 
of  their  intention  not  to  defend,  and  the 
committee  report  to  the  house  that  the 
election  or  return  appeared  to  them  to  be 
vexatious  or  corrupt,  the  petitioners  shall 
be  entitled  to  recover,  either  from  the 
sitting  members,  if  any,  or  from  any  person 
admitted  by  tlie  house  to  oppose  the  pe- 
tition, the  costs  incurred  in  prosecuting 
such  petition.  In  the  fourth  case  above 
referred  to,  when  an  objection  is  stated 
against  the  name.of  a  vjoter,  and  the  com- 
mittee is  of  opinion  ihat  such  objection  was 
frivolous  or  vexatious,  the  committee  is  re- 
quired to  report  this  to  the  house,  **  to- 
gether with  their  opinion  on  the  other 
matters  relating  to  the  said  petition ;"  and 
then  the  opposite  party  is  entitled,  irre- 
spective of  the  opinion  of  the  committee, 
or  any  other  matter,  to  recover  from  the 
party  on  whose  behalf  such  frivolous  or 
vexatious  objection  was  made,  the  costs 
incurred  by  reason  of  such  objection.  In 
the  instance  last  enumerated,  where  either 
party  makes  a  specific  allegation  with  re- 
spect to  the  conduct  of  the  other  party  or 
his  agents,  and  the  committee  is  of  opinion 
that  such  allegation  was  made  without  any 
reasonable  or  probable  ground,  no  report 
to  the  house  is  made  necessary  by  the 
statute,  but  it  enacts,  "that  it  shall  be 
lawful  for  the  committee  to  make  such 
orders  as  to  them  shall  seem  fit,  for  the 
payment,  by  the  party  making  such  un- 
founded allegation  to  the  otlier  party,  of 
all  costs  and  expenses  which  shall  have 
been  incurred  by  reason  of  such  unfounded 
allegation.    (Sec.  92,) 

The  mode  of  ascertaining  the  costs, 
arising  upon  the  report  or  order  of  a  select 
committee,  and  the  expenses  payable  to  any 
witness  summoned  before  a  committee,  is 
also  specified  in  the  statute,  and  is  as  fol- 
lows : — **  Upon  application  to  the  Speaker, 
not  later  than  three  months  after  the  de- 
termination of  the  petition,  he  directs  the 
costs  to  be  taxed  by  the  examiner  of  re- 
cognizances, who  reports  the  amount  there- 
of, with  the  name  of  the  party  liable  to  pay, 
and  the  name  of  the  party  entitled  to  re- 
ceive the  same.  The  Speaker  then  signs  a 
certificate,  expressing  the  amount  of  costs 
aUowed,  and  the  name  of  the  party  by 
whom  and  to  whom  the  same  are  to  be 
paid/'  and  the  act  declares,  that  ''such 
certificate,  so  signed  by  ihe  Speaker,  shall 
be  'cSnclusive   evidence,   as   well  of  the 


the  several  parties  to  recover  the  same,  in 
all  cases  and  for  all  purposes  whatsoever." 
(Sec.  9Z.y 

For  the  purposes  of  taxation,  the  taxing 
officer  is  empowered  to  examine  any  party 
claiming  costs,  and  all  witnesses  tendered 
to  him  for  examination,  upon  oath ;  and 
also  to  receive  affidavits  relative  to  such 
costs.     The  affidavits  may  be  sworn  either 
before  the  examiner  of  recognizances  or 
any  Master  in  Chancery,  or  before  a  jus- 
tice of  the  peace.    When  the  amount  of 
costs  has  been  ascertained  and  certified  in 
the  manner  above  stated,  the  95tb  section 
points  out   how  the  amount  may  be  re- 
covered.    The  party  entitled  to  recover, 
or  his   executor  or  administrator,  is  em- 
powered to  demand  the  amount  certified  by 
the  Speaker,  from  any  one  or  more  of  the 
persons  made  liable  to  the  payment  there- 
of; and  in  case  of  non-payment,  the  amount 
may  be  recovered  by  action  of  debt  in  any 
of   her    Majesty's  Courts  of  Record   at 
Westminster  or  Dublin,  or  in  the  Court  of 
Session  in  Scotland.   In  such  action  it  is  suf- 
ficient for  the  plaintiff  to  declare  that  the 
defendant,  or  defendants,  is  or  are  indebted 
to  him  in  the  sum  mentioned  in  the  certifi- 
cate, and  upon  filing  the  affidavits  with  the 
certificate  and  affidavits  of  such  demand, 
the  plaintiff  is  declared  to  be  ^  at  Hberty 
to  sign  judgment  as  for  want  of  plea  by  nil 
dicii^  and  take  out  execution  for  the  sum 
mentioned  in  the  certificate,  with  costs  of 
the  action  according  to  the  due  course  of 
law."     This  provision  is  framed  in  such  a 
manner  as  to  render  tlie  intention  of  the 
legislature  a  matter  of  some  doubt.    If  it 
be  intended   to    preclude    the   defendant 
from  pleading,  the  bringing  an  action  and 
filing  a  declaration  seems  rather  an  unne- 
cessary form .     If  the  defendant  is  at  liberty 
to  plead  and  neglects  to  avail  himself  of 
the  privilege,  it  is  no  boon  to  the  plaintiff 
that  in  such  a  case  he  may  sign  judgment 
for  want  of  a  plea.     The  section  concludes 
with  a  proviso,  that  the  validity  of  the  cer- 
tificate, the  Speakers  hand-writing  being 
verified,  shall  not  be  called  in  question  in 


«  This  provision  is  not  afitectod  by  the  Hevse 
of  Commons  Taxation  Act,  (10  &  11  Vict.  c. 
660  passed  during  the  last  session,  and  printed 
ante,  p.  337,  which  relates  exclusively  to  costs 
charged  in  respect  to  private  bills,  or  in 
complying  with  the  standing  orders  reh- 
such  private  bills,  and  in 


tive  to  such  private  bills,  and  in  prepanag, 
bringing  in  and  carrying  the  same  toroagn, 
....,,  ,  ^  .       .  .  or  in  opposinff  the  same  in  the  House  of  Com- 

ftj^unt  of  such  demands,  as  of  the  title  of  mons. 


>v' 
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any  court,  upon  the  allegation  of  any  matter 
anterior  to  the  date  thereof;  from  which 
we  infer  it  is  intended,  that  the  defendant 
should  be  at  liberty  by  pleading  or  other- 
wise to  show  that  the  demand  arising  upon 
the  certificate  has  been  satisfied,  or  released, 
or  that  any  thing  has  occurred  subsequent 
to  the  date  of  the  certificate,  which  would 
furnish  an  answer  to  the  action. 

When  several  parties  are  jointly  and 
severally  liable  under  the  Speaker's  certifi- 
cate, and  the  amount  has  been  recovered 
from  one  person,  he  may  recover  contribu- 
tion from  the  other  persons  liable  in  pro- 
portion to  their  number  and  the  extent  of 
the  liability  of  each  person. 

With  respect  to  the  recognizance,  which 
we  have  seen  (ante,  p.  385)  is  entered  into 
by  and  on  behalf  of  the  petitioners,  before 
the  presentation  of  the  petition,  the  course 
of  proceeding  is  specified  in  the  97th 
section.  It  is  therein  provided,  that  if  any 
petitioner  refuse,  for  the  space  of  seven 
days  after  demand,  to  pay  a  witness  sum- 
moned on  his  behalf,  the  sum  certified  by 
the  Speaker  to  be  due  to  such  witness,  or 
refuse,  for  the  space  of  six  months  after 
demand,  to  pay  any  party  appearing  in 
opposition  to  the  petition,  the  sum  certified 
to  be  due  to  such  porty  for  costs,  and  such 
refusal  shall  be  proved  to  the  Speaker^s 
satisfaction  by  affidavit,*^  within  one  year 
after  the  granting  of  such  certificate,  then 
every  person  who  shall  have  entered  into 
such  recognizance  shall  be  held  to  have 
made  default,  and  the  Speaker  shall  certify 
such  recognizance  into  the  Court  of  Ex- 
chequer. The  recognizance  is  then  dealt 
with  precisely  in  the  same  manner  as  if  it 
were  estreated  from  a  court  of  law. 

It  is  scarcely  necessary,  perhaps,  to  add 
in  conclusion,  that  in  the  numerous  in- 
stances in  which  select  committees  do  not 
feel  called  upon  to  report,  either  that  the 
petition  appears  to  them  to  be  frivolous  or 
vexatious,  or  that  the  opposition  to  the 
petition  appeared  to  be  frivolous  or  vexa- 
tious, the  result  is,  that  neither  party  is  en- 
titled to  call  upon  the  other  for  costs ;  or, 
in  other  words,  both  parties  bear  the  ex- 
penses they  have  respectively  incurred  in 
the  course  of  the  inquiry  before  the 
committee. 


*  The  affidavit  or  affidavits  used  to  satisfy 
the  Speaker,  should  be  sworn  before  a  Master 
in  Chancery,  who  is  required  to  certify  the 
same,  7  &  8  Vict.  c.  103,  s.  97. 


CITY  OF  LONDON  SMALL  DEBTS 
ACT. 

This  act  (10  &  11  Vict.  c.  Ixxi.)  will 
come  into  operation  on  the  29th  instant. 
In  our  next  number  we  shall  submit  it  to 
our  readers.  In  the  mean  time  it  may  be 
satisfactory  to  state,  that  by  the  75th  sec. 
the  judge  is  empowered  to  settle  and  regu* 
late  the  fees  to  be  taken  by  barristers-at* 
law  and  attorneys  practising  in  the  court, 
and  to  direct  in  what  cases  the  expenses 
of  employing  them  shall  be  allowed  on  tax* 
ation  of  costs. 

It  will  be  recollected,  that  by  the  Gene- 
ral County  Courts  Act  (9  &  10  Vict.  c. 
95,  s.  91),  the  attorneys'  fees  are  limited 
to  10^.  where  the  debt  is  not  more  than 
5/.,  and  1 5s.  above  that  sum,  and  the  bar* 
risters*  fee  to  1/.  3«.  6d. 

A  similar  power  should  be  given  to  the 
judges  regarding  the  County  Courts  ge- 
nerally as  is  now  given  to  the  City  of 
London. 


NOTICES  OF  NEW  BOOKS. 


^  Practical  Treatise  on  the  Law  of  Part* 
fiership  i  including  the  Law  relating 
to  Joint' Stoch  Companies ;  with  an 
Appendix  of  Precedents^  Forms,  and 
Statutes.  By  Andrew  Bissbt,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law. 
London :  Stevens  and  Norton,  and 
Benning  and  Co.     1847.    Pp.  635. 

In  commercial  and  trading  matters  it  is 
a  general,  if  not  an  universal,  rule,  that  the 
public  is  benefited  by  competition.  The 
spirit  of  rivalshlp  may,  however,  be  carried 
too  far.  The  monopolist  may  charge  the 
community  too  much;  —  railway  kings' 
may  be  too  arbitrary ;  but  on  the  other 
hand,  numerous  competitors  in  the  race  of 
cheapness  may  force  an  unnatural  demand 
which  cannot  endure  long,  and  whilst  they 
ultimately  ruin  themselves,  may  inflict 
serious  injury  on  all  connected  with  them» 
and  to  a  certain  extent,  on  the  public  in 
general.  The  juste  n^Uieu  is  rarely  pre- 
served. 

As  in  commerce  and  handicraftmanship, 
80  in  literary  and  legal  authorship,  the 
labourers  in  the  field  are  generally  too  nu- 
merous. If  an  unexplored  region  be  dis- 
covered by  some  fortunate  adventurer, 
whose  skill  and  diligence  might  reap  an 
abundant  hafvest,  a  host  of  rivals  rush  in 
to  divide  the  empire.      According  to  a 
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delicate  compartson  between  tlie  number 
of  counsel  and  the  number  of  chancery 
suits,  there  are  **  more  pigs  than  teats/' 

In  almost  every  department  of  legal 
'Study  there  are  several  treatises,  cabh  suc- 
ceeding-writer  laying  claim  to  some  pe- 
culiar merit,  and  not  always  acknowledging 
the  aid  he  has  received  from  his  prede- 
cessors. We  would  not,  indeed  hare  -it 
understood  that  any  one  is  cntitie^l  to 
monopolize  a  particular  stihject;  but  we 
'think  a  new  treatiite  on  precisely  the  same 
'topic  can  only  be  justified  by  some 
essential  defects  in  the  existing  •  work,  or 
some  striking  improvements  in  themethad 
of  treatment,  accompanied  by  new  and 
-impcTlant  materials.  In  this  age  of  new 
statutes  and  new  decisions  on  the  construc- 
tion of  them,  tlie  legal  writer  has,  however, 
a*Tery  plausible  excuse  for  introducing  a 
new  book  wherever  those  statutes  and  de- 
cisions have  effected  any  material  altera- 
tions in  the  law. 

Amongst  the  various  subjects  which 
have  engaged  the  attention  of  our  learned 
friends  in  the  walks  of  legal  literature,  that 
of  the  Law  of  Partnership  was  likely  to 
hold  a  prominent  place.  The  multitude  of 
^oint'Stock  companies  within  the  last  twenty 
years,  and  lastl}',  the  numerous  railway 
companies,  have  largely  increased  the  im- 
portance of  this  department  of  the  law. 

Mr.  Bisset,  the  present  author,  con- 
ceives, that  notwithstanding  the  number 
of  treatises  already  published  on  the 
Law  of  Partnership,  it  is  unnecessary 
to  offer  any  apology  for  the  appearance 
of  another  work  on  that. subject  at  the 
fNTfisoiit  time.  Besides  oontainii^  the 
more  recent  eases  as  well  as  statutes,  .one 
or  two  points  will,  he  hopes,  be  found  to 
bare  received  in  his  pages  further  elucida- 
tion .than  they  have  before  had.  He 
mentions  in  particular  that  he  has  been 
enabled  to  atate  the  result  of  the  cases  ss 
ta.tbe  coBversion  of  real  estate  belooging 
to  .a  partnership,  jmore  acourately  than  had 
before  been  done,  in  oooaequeace  ofhaving 
boon  furnished  iby.  bis  fniend  Mr.'Wiiliam- 
flop,  «»e  of  the  counsel  in  the  tsause,  with 
hismaauacript  note^f  the, points  decided 
in  the  case  of  PhWtps  v.  Phillips,  l,M,  & 

,iln  tbe^rstpartof  his  wiork  Mr.  Bisset 
ti^atsof  theLaw  of  Ordmat^'^Parinw^ip, 
uader  thefoUowiiig'licads ; — 

,1.  What  coBStituttts  psrtaeralup. 
,2.  Interest  of  partners  in  partnerahip  pro- 
perty. 


3.  Vovnsn  of  one  partner  to  bind  tke  fimi, 
and  consequent  liabifities  of  his  co-partoen. 

4.  Causes  of  the  dissolution  of  paTtnerahip. 

5.  Consequences  of  the  dissolution. 

6.  Legal  remedies  between,  by,  and  against 
partners. 

7.  Equitable  remedies  between,  '  by,  and 
against  partners. 

8.  Deeds  of  partnerahip  and  thnr  coaatrac- 
tion. 

In  Part  2,  the  author  considers  the  Law 
of  Joint  Stock  Companies^  which  he 
arranges  thus : — 

1 .  Joint-stock  companies  before  the  7  &  S 
Vict.c.  110. 

2.  Joint-stock  companies  within  the  7  &  8 
Vict.  c.  110,  not  requiring  the  aitthovity  of 
parliament. 

3.  Railway  and  other  joiiil<«tock  companicsy 
requiring  the  authority  of  parliament,  within 
the  7  &  8  Vict.  c.  U0>  for  some  purposes,  but 
not  for  others. 

4.  Banking  companies. 

5.  Dissolntion  of  joint-stock  companies. 

6.  What  'COBStitntes  partnership  in  these 
companies. 

7.  Legal  remedies  affecting  joint-atock  com* 
panics,  their  individual  members,  andetraagcra. 

8.  Suits  in  equity  between  joint-stock  com- 
panies and  strangers. 

9.  Suits  in  equity  among  the  ahareholders  of 
joint-stock  companies. 

Mr.  Bisset  states  that  he  is  indebted 
for  the  chapter  on  '<  Legal  Remediea  be- 
tween, by,  and  against  Partners,  in  tlie 
first  part  of  the  work,  and  that  on  "  Legal 
Homedies  affecting  Joint*Stoek  Companies, 
their  Individual  Members,  and  Strangers," 
in  the  second  part,  to  his  friend  Mr.  John 
Dekewer  Frampton,  of  Lincoln's  Inn ;  and 
be  observes,  that 

"In  the  recent  cases  of  ReyneWv.  Levnf^and 
Wpldv.  Hopkina,  10  Jurist,  972,^  in  the  Coart 
of  Exchequer,  the  opinions  of  the  court  have 
further  confirmed  the  conclusion  stated  in  Ihia 
work,  that  there  is  no  partnership  or  q^oai 
partnerahip  before  complete  registration  or  in- 
corporation; but  these  opinions  appear  to 
narrow  the  liability  of  the  members  of  a  pro- 
visional committee  to  those  cases '  where  there 
is  evidence  that  the  defendant  has  notonlyeoB- 
sented  to  be  a  provisional  coauDittee^inan,  bat 
baa  authorised  his  name  to  be  iaoetted  in  a 
prospectus,  -not  generally,  but  a  parlioobr 
prospectus,  in  which  in  some  cases  certain  per- 
sons are  described  as  the  crc^ts^  committee,  in 
others  solicitors  are  named,  or  engineers,  or  a 
•secretary.'  Tlie  inference  to  be  drawn  ouisK 
■depend  upon  the  terms  of  each  particular  pro- 
spectus. '  In  such  cases  it  must  be  shown  that 
the  contract  sued  on  was  made  by  the  defend- 
ant, either  personally,  or  by  anaaent  daly  cod- 
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•dtQIedfbr  the  purpose  of  making  it ;  and  the 
jury  in  d«terniinxng  this  question,  are,  with  ohie 
asstttanee  from  the  judge,  to  apply  the  legal 
principles  affecting  the  relation  of  principal  and 
agent." 

We  have  thus  atated  Mr.  Bisseta claims 
to  4lhe.'atteBtion  of  the  profession.  We 
«siiiiat  ~  undertake  to  institute  a  minute 
comparison  ^between  his  labours  and  those 
6f  previous  text  writers,  either  on  the 
general  subject  of  partnership,  or  the  par- 
ticular one  of  joint-stock  companies.  "The 
present  author  lias  brought  down  the  sta- 
ftliteft^«nd*<lecisions  to  the  time  of  publica- 
HaOp  and  herein  coasists  themerit  of  nmast 
of  oar -nioidem*  trefitises. 


NEW.STATUTBS£FF£CTING  ALTERA- 
♦ITONS  IN  THE  LAW. 

administration  op  poor  laws. 

10  ,&  11  Vict.  c.  109. 

An  Act  for  the^AdnanistTation  of  the  Laws  for 
Rdiefiof  thePoorin  England.     [23fd  July, 

1 .  4  4*  6  fT.  Ai  c.  yd.'^AppointrMM  of  com- 
INiMtdiwrtf.— Whei^as  an  act^waa  passed  in  the 
4.&  6  W.  4,  intituled,  "An  Act  for  the 
Amendment  and  better  Administration  of  the 
Lairs  relating  to  the  Toor  in  England  and 
Wales  f  and  dirers  acts  have  since  been 
passed  for  the  amendment  of  the  Baid  act,  or 
otherwise  delating  to  the  laws  for  the  relief  of 
tike  poor  in  England :  ^And  whereas  the  admi- 
nistration of  %he  laws  for  the  rehef  of  the  poor 
in  Eaafcind  is  subject  to  the  direction  and  con- 
trol of  ^  Poor  Law  Commissioners,  whose 
conunission  will  Bzpire  at  the  end  of  the  session 
of  parliament  next  after  the  Slst  day  of  July,  in 
^s  jeu,  and  it*  is  expi^dient  to  make  farther 
pvovision  for*  the  adnrinistration  of  the  said 
laws :  Be  it' enacted  by  the  Queen's  most  ex- 
osttsat  Majesty,  'by- and  with  the  advice  and 
aoasent  of  the  Lords  spiritual  and  temporal, 
and  Connooas,  Mn  this  -  present  parliament 
aascmbtedi  and  by  the  aathority  of  the  same, 
TiMt  it  shall  be  lawful  for  her  Majesty,  by  any 
letters  patent,  or  by  any  commission  or  com- 
missioBs  to  be  issued  under  the  Great  Seal  of 
€hnat  Btittin,  #om  tkne  to  time  to  nominate, 
«OBStitiile,  ai^  appoint,  during  pleasure,  such 
vsnon  or  persoBS  as- her  Manesty  shall  think 
«  ia  bCi  and<who> shall  aecordingly  be  and  be 
Myled, '^Gomraissionersfor  administering  the 
Iiaws  for  Relief  of  the  Poor  in  England ;''  and 
•Witoaefernn  tMs'act  the  word  commissioners 
absDbe  used  without'  addition  it  shall  be  taken 
io'iaean^the  said  eommissioners  for  administer- 
n^the  lews  for  relief  of  the  poor  in  England. 

^a.  Oommhwmeri  ex  q^eto.^— And  be  it 
enasted.  That  the  Lord  President  of  the  Council, 
thi;  Lotd  Privy  Seal,  her  Majesty's  Principal 
Secretary  of  State!  for  the  Home  Department, 
and  the-  Chancellor  of  the  Exchequer  (or  the 


time  betpg  shall  he,  by  virtue  of  thcdr  respee* 
tire  offices,  eommissioners  for  administeriag 
the  lows  for  relief  of  the  poor  in  England,  \0ita 
the  person  or  persons  nominated  in  anystt^h. 
letters  patent  or  commission  as  aforesaid,  atid 
shall  have  the  same  powers  as  if  thej"  were  ex« 
presslynominated  in  such  commission. 

3.  Wken  commieaioners  ekall  ewier  on  their 
t{^ce.— 'And  be  it  enacted,  that  notice  bf  the 
issue  of  every  such  commission  shall  be  pub* 
lished in  the  London  Gazette:  imd  the  eOte* 
missioners  first  appointed- under  this  act  'sMll 
enter  on  their  dffice,  arid  all  the  powers  by  tlris 
act  vested  in  them  shall  take  effect,  on  the'day 
after  the  first  puUication  of  such'notice  in  the 
Loikdort  Onrette. 

4,  FFAo  shall  preside  nt'nu^tings  of  the  e^m" 
mtesianers. — ^And  be  it  enacted,  That  the  «0ta« 
missioner  firsfnamed  in  any  such  letters  patMSt 
of  commission  for  the  time  being  shall  bCalid 
be  styled  the  '*  President ;"  and  'when«ver'»ln 
the  absence  bf  the  ptiesident  two«r»more  tff^e 
coramissioDers  shall  meet  for  the  eiMCutton  of 
any  powers  vested  in  them  by  this  act,  thecom- 
mtssioner  next  in  order  of  nomination  in  the 
said  commission  or  this  act,  of  those  who  shall 
be  present,  shall  for  the  turn  preside ;  and  'if 
the  commissioners  present  "at  any  metrting  Shall 
be' equally  divided  in  opinion 'upon  any  ques- 
tion before  them,  the' president,  or  in  bis 'Ab- 
sence the  commissioner  presiding  at  that'meet- 
ing,  shaU  have  a  second 'or  casting  vote. 

6.  Seal  of  the  commissioners, — And  be  <it 
enacted,  lliat  the  commissioners  shell  cause  a 
seal  to  be  made  for  their  use,  and  such  seal 
shdl  have  the  same  force  and  efiect  as  the  seal 
of  the  Poor  Low  Commissioners  now  has  in 
England, '  and  documents  purporting  to  be 
sefded  or  stamped  therewith  shall  be  i«ceived 
in  evidence  in  like  manner  and  with  the  'lUte 
efl^t  as  documents  sealed  or  stamped  with' tile 
seid  of  the  Poor  Law  OommisBionerB  are  now 
received  in  evidence. 

6.  Appointment  6f  eecrettmes,  ekrks,  S^er^ 
And  be  it  -enacted.  That  the  comnasBioiierB 
shall  from  time  to  time,  by  order  under  their 
seal,  appoint  two  secretaries,  and  may,  *by-<a 
like  order'under  their*  seal,  remove  any  eeors-' 
tary  so  appointed,  and  Shall  also  from  time  to 
time  appomt  so  many  clerks,* messengers,  attd 
servants  as  shall  be  allowed  by  the  Lord^Hifrh 
Treasurer  or  the  Commissioners  of  her'Bla* 
jesty's  Treasury ;  arid  dll  the  persons  so 'ap- 
pointed -  shall  faohi  their  6fficcs  during  Ifts 
pleasure  of  the  commissioners. 

7.  ^ho  are  competent  to  act  in  execution  ttf 
aef .— -And  be  it  enacted.  That  any  two  of'  tiie 
said  commissioners,  or  the  said'  president  aloae, 
except  as  hereinafter  provided,  shall  be  com- 
petent to  act  in  the  execution  of  any  powen 
vested  in  the  commissioners  b^r  this  act;  pro- 
vided that  no  act  of  the  commisaioners''#nHi 
is  required  to*  be  under  their  sM,  'or-which)  if 
done  by  the  Poor  Law  Commissioners,*  aMM 
have  been  done  under  theur  hands  and  'mU, 
shall  be  of  anv  validity  unless  it  'shall*  ^[iiirpdrt 
to  be  signed  oyat  least:  two  of  the  commit 
sioners,  or  bytne  president,  and  if  sign^  by 
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the  president  alone,  countersigned  by  one  of  the 
secretaries  to  the  commissioners ;  and  during 
any  vacancy  among  the  commissioners,  the 
surviving  or  continuing  commissioners  or  com* 
'missioner  may  continue  to  act  vnth  the  same 
powers  and  in  the  same  manner  respectively  as 
Defore  such  vacancy. 

8.  Salaries. — ^And  be  it  enacted.  That  there 
shall  be  paid  to  the  president  and  to  the  said 
secretaries,  clerks,  messengers,  and  servants, 
such  salaries  as  shall  be  from  time  to  time  re- 
gulated by  the  Lord  High  Treasurer  or  the 
Commissioners  of  her  Majesty's  Treasury,  but 
no  commissioner,  other  than  the  said  president, 
«hall  be  entitled  to  have  any  salary  or  remune- 
ration for  acting  in  the  execution  of  this  act. 

9.  President  and  one  secretary  may  sit  in  the 
Mouse  of  Commons, — ^And  be  it  enacted.  That 

the  office  of  president  shall  not  be  deemed  such 
an  office  as  shall  render  the  person  holding 
such  office  incapable  of  being  elected,  or  of 
.  43itting  or  voting  as  a  member  of  the  Commons 
House  of  Parliament,  or  as  shall  avoid  his 
election  if  returned,  or  render  him  liable  to  any 
penalty  for  sitting  or  voting  in  parliament ;  and 
that  one  only  of  the  said  secretaries  shall  at  the 
€ame  time  be  capable  of  sitting  and  voting  in 
the  Commons  House  of  Parliament. 

10.  Transfer  of  powers  and  duties  qf  the  Poor 
Law  Commissioners. — And  be  it  enacted.  That 
on  the  day  on  which  the  commissioners  first 
appointed  under  this  act  shall  enter  on  their 
office,  all  the  powers  and  duties  of  the  Poor 
Law  Commissioners  with  respect  to  the  admi- 
nistration or  control  of  the  administration  of 
/relief  to  the  poor  throughout  England,  and  all 

other  powers  and  duties  now  vested  in  them, 
.shall be  transferred  to  and  vested  in  the  com- 
4nissioners,  and  shall  be  thenceforth  exercised 
by  them,  and  by  the  commissioners  appointed 
from  time  to  time  in  and  by  any  new  commis- 
sion or  letters  patent  under  the  provisions  of 
this  act,  and  all  provisions  in  any  act  relating  to 
the  administration  of  relief  to  the  poor  in 
England,  or  to  the  powers  or  duties  of  tne  Poor 
Law  Commissioners,  shall  be  construed  as  if 
in  the  said  several  acts  the  commissioners  had 
been  named  instead  of  the  Poor  Law  Commis- 
sioners, subject,  nevertheless,  to  any  amend- 
ments made  by  this  act,  either  as  to  the  sub- 
stance or  manner  of  exercising  any  of  the 
powers  of  the  said  Poor  Law  Commissioners ; 
and  at  the  same  time  all  powers  and  autho- 
rities vested  by  any  act  in  tne  Poor  Law  Com- 
missioners appointed  under  the  first-recited 
act,  or  any  act  passed  for  the  amendment 
thereof,  shall  cease,  and  all  secretaries,  assist^ 
ant  secretaries,  clerks,  messengers,  and  officers 
appointed  and  employed  by  the  said  Poor  Law 
Uommissioners  in  the  busmess  of  their  office 
shidl  cease  to  hold  their  several  offices  and  em- 
ployments. 

11.  Power  to  summon  witnesses, — And  be  it 
enacted,  that  the  commissioners,  by  summons 
under  their  seal,  may  require  the  attendance  of 
all  persons  upon  any  matter  connected  with 
the  execution  of  any  of  the  powers  by  law 
vested  in  them  at  such  time  and  place  as  shall 


be  set  forth  in  the  summons,  and  mi^  make 
inquiry  and  require  returns,  and  require  and 
enforce  the  production  upon  oath  of  books, 
contracts,  agreements,  accounts,  mape,  pUns^ 
surveys,  valuations,  and  writinn,  or  (opies 
thereof  respectively,  in  anywise  mating  to  any 
such  matter,  and  the  commissioners,  or  any 
one  of  Uiem,  may  upon  such  matters  adnunisler 
oaths,  and  examme  upon  oath  aU  peraaos  so 
brought  before  them  or  him,  and,  when  thev 
or  he  shall  think  fit,  instead  of  requiring  soA 
oath  as  aforesaid,  may  require  any  such  person 
to  make  and  subscribe  a  declaration  of  the 
truth  of  the  matters  respecting  which  be  shall 
have  been  or  shall  be  so  examined :  Provided 
always,  that  no  person  shall  be  required,  in 
obedience  to  any  such  order,  to  go  more  than 
10  miles  from  the  place  of  his  abode :  Provided 
also,  that  nothing  herdn  contained  abali  cm- 

Sower  the  commissioners  to  require  the  pn>- 
uction  of  the  title,  or  of  any  paper  or  deed  re- 
lating to  the  title  of  any  lands,  tenements,  or 
hereditaments,  not  being  the  property  of  any 
parish  or  union. 

12.  Repeal  of  certain  enactments  as  to  the 
records  of  the  commissioners  5  4r  6  Viet.  c.  Bh 
— And  be  it  enacted,  that  so  much  of  the  sud 
act  of  the  5  W.  4,  or  of  any  act  passed  in  the 
6  Vict.,  intituled  "  An  Act  to  continue  until 
the  3lst  day  of  July,  1847,  and  to  tbe  end  of 
the  then  next  Session  of  Parliament,  the  Poor 
Law  Commission,  and  for  the  further  Amend- 
ment of  the  Laws  relating  to  the  Poor  in 
England,"  or  of  any  other  act  as  would  requim 
any  minute  of  the  opinion  of  each  of  the  coio- 
missioners  to  be  made  in  the  record  of  their 
proceedings  in  cases  of  final  difiTerence  of 
opinion  upon  any  order  or  proceeding,  or  as 
would  require  any  record  or  general  report  of 
the  proceedings  of  the  conunissionera  to  be 
submitted  to  one  of  her  Majestjr's  Principal 
Secretaries  of  State,  shall  be  repealed. 

13.  Annual  Report  to  her  Majesty  to  he  laid 
before  parliament, — And  be  it  enacted.  That 
the  commissioners  shall  once  in  every  year 
submit  to  her  M«esty  a  general  report  of  their 
proceedings,  and  every  such  general  report 
shall  be  had  before  both  houses  of  parliament 
within  six  weeks  after  the  date  thereof  if  par- 
liament be  then  sitting,  or  if  parhament  be  not 
then  sitting,  within  six  weeks  after  the  next 
meeting  of  parliament. 

14.  How  rules  are  to  be  made. — ^And  be  it 
enacted.  That  from  and  after  the  day  on  wbidi 
the  commissioners  first  appointed  under  this 
act  shall  enter  on  their  office  the  power  vested 
in  the  Poor  Law  Commissioners  to  make  rules, 
orders,  and  regulations,  and  from  time  to  time 
to  vary  or  rescind  the  same,  shall  be  vetted  in 
the  commissioners  constituted  under  thia  act, 
to  be  exercised  by  them  in  the  manner  herein- 
after specified,  and  the  conunissionera  shall 
make  all  such  rules,  orders,  and  reyilations 
under  their  seal,  except  such  as  are  mtended 
only  for  their  own  guidance  or  procedure^  or 
for  the  guidance  or  procedure  of  any  persons 
appointed  or  employed  by  them  for  the  business 
of  their  office,  and  shall  make  all  general  ndes 
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nnder  Hbrnr  leiU  and  under  die  hands  of  three 
or  more  of  the  commieeionersy  of  whom  the 
president  ehallhe  one. 

15.  Defimiion  of  general  rules, — And  he  it 
enacted.  That  erery  rule,  order,  or  regulation 
of  the  commissioners  which  at  the  time  of 
issuing  the  same  shall  he  directed  to  and  affect 
more  than  one  union,  shall  he  deemed  a 
general  rule,  and  every  rule,  order,  and  regula- 
tion made  to  vary  or  rescind  a  general  rule, 
whether  it  be  directed  to  or  affect  one  or  more 
than  one  nnion,  shall  also  be  deemed  a  general 
rule. 

16.  Repealof  part  0/  4  4-  5  JT.  4,  e.  76,  as 
to  wtakimg  general  rules. — ^And  be  it  enacted. 
That  from  and  after  the  day  on  which  the  com- 
missioners first  appointed  under  this  act  shdl 
enter  on  their  office  so  much  of  the  said  act  of 
the  4  &  5  W.  4,  as  relates  to  the  making  of 
general  rules  by  the  Poor  Law  Conmiissioners, 
or  to  the  time  or  manner  when  or  how  any 
such  general  rule  shall  operate  or  take  effect, 
or  to  the  disallowauce  of  any  such  general  rule, 
or  any  part  thereof,  shall  be  repealed. 

17.  Disallowance  of  general  rules  by  the 
Queen  m  council. — And  be  it  enacted.  That  if 
her  Majesty  shall  be  pleased  at  any  time,  by 
the  advice  of  her  Privy  Council,  to  disidlow 
any  such  general  rule,  or  any  part  thereof,  the 
same,  so  fer  as  it  shall  have  oeen  so  disallowed, 
shall  cease  to  be  of  any  force  or  validity,  except 
as  to  all  things  lawfully  done  under  toe  same 
before  such  disallowance,  which  shall  be  and 
continue  to  be  valid. 

16.  Confirmation  of  emsting  rules. — Provided 
always,  and  be  it  declared  and  enacted.  That 
all  lawM  rules,  orders,  and  regulations  of  the 
Poor  Law  Commissioners  made  before  the  day 
on  which  the  commissioners  first  appointed 
under  this  act  shall  enter  on  their  office  shall 
continue  in  full  force  and  effect  until  rescinded 
or  varied  under  the  authority  of  this  act. 

19.  Appointment  of  inspectors, — And  be  it 
enacted,  Fhat  the  commissioners  shall  from 
tune  to  time,  by  order  under  their  seal,  appoint 
so  many  fit  persons  as  shall  be  allowed  by  the 
Lord  High  Treasurer  or  Commissioners  of  her 
Majesty's  Treasury,  to  be  inspectors,  to.  assist 
in  the  execution  of  this  act  and  of  other  acts 
now  or  which  shall  be  hereafter  in  force  for  the 
relief  of  the  poor  in  England,  and  may  from 
time  to  time  assign  to  the  inspectors  so  ap- 
pointed, or  any  of  them,  such  duties  in  the 
execution  of  this  act  as  they  may  think  fit ;  and 
the  conunissioners,  by  order  under  their  seal, 
may  remove  all  or  any  of  the  said  inspectors, 
ana  appoint  others  in  their  stead ;  and  there 
shall  be  paid  to  every  such  inspector  such 
salary  as  shall  be  from  time  to  time  regulated 
by  the  Lord  High  Treasurer  or  the  Commis- 
sioners of  her  Majesty's  Treasury. 

30.  Duties  of  inspectors. — And  be  it  enacted. 
That  the  said  inspectors,  and  each  of  them, 
shall  be  entitled  to  visit  and  inspect  every 
workhouse  or  place  wherein  any  poor  person  in 
receipt  of  relief  shall  be  lodged,  and  to  attend 
every  board  of  guardians  and  every  parochial 
and  other  local  meeting  held  for  the  relief  of 
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the  poor,  and  to  take  part  in  the  proceedings, 
but  not  to  vote  at  sucn  board  or  meeting, 

31.  Inspectors  may  summon  witnesses. — ^And 
be  it  enacted.  That  the  said  inspectors  may 
summon  before  them  such  persons  as  they  may 
think  necessary  for  tb^  purpose  of  being  ex- 
amined before  them  upon  any  matter  concern- 
ing the  administration  of  the  laws  relating  to 
the  relief  of  the  poor,  or  any  other  matter 
placed  by  law  under  the  control  or  regulation 
of  the  conmiissioners,  or  for  the  purpose  of 
producing  and  verifying  upon  oath  any  books, 
contracts,  agreements,  accounts,  writmgs,  or 
copies  of  the  same,  in  any^e  relating  to  such 
matter,  and  not  relating  to  or  involving  any 
question  of  title  to  any  lands,  tenements,  or 
hereditaments  not  being  the  property  of  any 
parish  or  union,  and  may  examine  any  person 
whom  they  shaXL  so  summon,  or  who  shall 
voluntarily  come  before  them  to  be  examined 
upon  any  such  matter  upon  oath,  which  each 
or  the  said  inspectors  shall  be  empowered  to 
administer,  or  mstead  of  administering  an  oath,* 
the  inspector  may  re(}uire  the  party  examined 
to  make  and  suDscnbe  a  declaration  of  the 
truth  of  the  matter  respecting  which  he  shall 
have  been  or  shall  be  so  examined ;  and  all 
summonses  made  by  any  such  inspector  for 
any  sudh  purpose  as  aforesaid  shall  be  obeyed' 
by  all  persons  as  if  such  summons  had  been- 
the  summons  and  order  of  the  commissioners, 
and  the  nonobservance  thereof  shall  be  punish- 
able in  like  manner ;  and  that  the  costs  and 
expenses  of  such  person  so  summoned  shall  be 
paid  in  such  cases  and  in  such  manner  as  the 
costs  and  expenses  of  persons  summoned  under 
the  authority  of  the  first-recited  act  are  now 
payable :  Provided  always,  that  no  person  shall 
oe  required  in  obedience  to  any  such  summons 
to  go  or  travel  more  than  ten  miles  from  his 
place  of  abode. 

22.  Special  inquiries.^ And  be  it  enacted. 
That  so  much  of  the  said  act  of  the  6  Vict ,  as 
relates  to  the  appointment  of  any  assistant  > 
commissioner  or  of  any  person  for  tne  purpose 
of  conducting  any  special  inquiry  as  an  as- 
sistant commissioner  shall  be  repealed;  and 
that,  whenever  it  may  seem  fitting  to  the  com- 
missioners, they,  witn  the  consent  of  the  Lord 
High  Treasurer  or  the  Conmiissioners  of  her 
Majesty's  Treasury  for  the  time  being,  may 
appoint  some  fit  person  to  act  as  an  inspector 
for  the  purpose  of  conducting  any  special  in- 

auiry  for  a  period  not  exceeding  30  days,  and 
le  said  commissioners  may  delegate  to  every 
person  so  appointed  for  the  purpose  of  con- 
ducting such  inquiry  dl  such  of  the  powers  of 
the  said  commissioners  as  they  may  deem  ne- 
cessary or  expedient  for  summoning  witnesses 
and  conducting  such  inquiry. 

23.  Persons  being  marriei,  above  60  years  qf 
age,  not  compelled  to  live  apart  in  workhouses, 
— Provided  always,  and  be  it  enacted.  That 
when  any  two  persons,  being  husband  and 
wife,  both  of  whom  shall  be  above  the  age  of' 
60  years,  shall  be  recaved  into  any  workhouse, 
in  pursuance  of  the  provisions  of  the  sud  re- 
cited act,  or  of  this  act,  or  of  any  rule,  order, 
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by  aaA€iKiljf(o£tbift««lU  si»h(tw(»tpArMiMi8lMU 

fmm  QMbriQHMI!  i4ii8llcbilV^0|lill£l>UM>> 

XinK«ftr— And  bAfUf-flnacliid,  ThftiJn- all.  caMft< 
«Aiii«hboaied»4>lg^dianfiQ«fftecli  to  apfiMnl>a  i 
mtingjCovuniliiBe  f^rthfi^ppipoAefaf  vittting. 
Aflj  nwrlihflttBei  of  the  uuon^.  or  wham-  threei 
]||0nlb0tfiliaU.  hiiroelapavd  ducmfi^.  imbieh)  sudi 
commttM'  sball  hAve<.  ne^jloeted.  ta  viait  such. 
^nNdibpuaai  tbe  P^ortLawdHomtsaioDara  abaU 
ba  raquiisdto  afQiaint  a  viailor,  not  baingi  ooa 
ol:^  tba>  g!iaixiiaoa»  aiva^salaiy' to  ba*  fixed  by 
Uma,  to  be  i)aid  out  of  the  gmaral  fiiod  of  tble 
muoo;  ProTidedialiaayBf.tbat  the  appoinftmant> 
olf  any'  aueb.  paid  visitor,  aball  oaaae  at  the  expi*^. 
ationofthreacdendaciiiontha  ncoob.  after  Uio 
^poindtmentofany  viaiting  commiHae  by  the 
gW^gdiana,  sufaj^  navertbelesat  to  bia  re^ 
msoiDtinaQt  inicasa^of  anynepetitioii  of  such 
lUOgl^t  of  the  guardiaift  or  viaiting  committee 
9ftafi)ce0aid, 

284  F0r  om^rwmium.  of  th&  proeeedrnj^  of- 
h<Hir(kofguafmttn9.^Aadhb\%  enacted^  That 
iti'any  civil  or*  ciinuiud  prooaeding  it  shall  not 
bft:  neceasair  to  piova  the  seodii^  of  die 
aHgiaal  order  of  the  Poor  Law  GoBiiQiaatonerB, 
cm  of  the  commiaaioimv  conatituting  any  board 
of  gnardianap  in  any  ciaain  which  any.  peraona 
piofeaeiBg  to  form  a  board  in  obedieooe  to  such 
Older  shall  have  taken  upon  themselves  to  ael^ 
and  shaU  have  conlinuea  for  three  years  to  act, 
initheiezeeution  of  the  laws  forrthe relief  of  the 
paor  j  and  in  no  proceeding  shall  it  be-  lamiuk 
to  qoastion  the  qualification  or  validity  of  the 
ekokion.ofany  peraon  aa  a  guardian  aifter  the 
Old  of.  twelve  months  next  following  the 
olfietioD)  or  the  time  when  the  alleged  disqnali-* 
ficfttion  or  want  of  qualification  of  the  person 
against  whom  such  proceeding  shall  be  dureeted 
ahaU  have  arisen. 

20.  Penaliiee  for  giving  false  evidence,  or  re- 
fmng  to  give  evideneer^And  be  it  decknred 
and  enaicted.  That  every  pwaon  who  upon  any 
examination  undec  the  authority  of  this  aot 
shall  wilfully  ^ve  false  evidence,  or  wilfully 
makeior  subaonbe  a  falae  deckration^  shall,  on 
hwm  c^vioted  thereof;  si^er  the  pains  and 
IWBaltiea  of  p^uiy^  and  every  peraon  ^o 
aUil  raftua  or  wilfully  negleet  to  attend  in 
obeidience  to  any  summons  of  the  commia-. 
ai«oera»  or  any  inspeetori  or  to  give  evidence, 
OTrwho  shall,  wilfully  alter,  suppress^  conoeali 
d^Hikeyf  or  refuse  to  produce  any  hooka,  coo^ 
tTMta,  agreements,,  aecounts,  maps^.  plana^ 
swrveya,  valuations,  or  writinn^,  or  copiea  of 
the  same,  which  may  be  required  to  be  pro- 
duced for  the  purpoaea  of  thia  act,  to  Any  per* 
aon  authorized  by  this  act  to  require  the  pro- 
dtictkm.thereof,  shall  be  dc^mted  .gmlty  of. a 
.  mwdeneanor. 

27.  Cbnfirmation*ofpro€eedi/ikgs  under  reeited 
oallk-^And  be  it  enacted,.  That,  save  when 
varied  or  repealed  by  this  act,,  and  subject-to 
the  i^romions  Jierfiin  contaiaed,  all  the  powers 
and  provisions  of  the  recited  acts  and  of  all 
other  acta  resting  :to  the  relief  of  the  poor  in 


Kng^pnd,  aad^eveffthiag,  la«fu%'  donarv 
thai  same^  or  iai  ponuanfio.  thorao^  and..  aU 
.lawful  acts  and  proceediiig^  of  tba  PoobImi^ 
iQommiasioneEs^.aad.  their  tiffiiffant  oonnmia- 
aoQfiiSr  and  Any.  offi£ei8Ta«tiiig,undar  ihaa^OK 
in.  vistne.  of  the  aaidactir  or  any  c^.than^  or. 
(Under  theic  authori&f^  or  hgr^  anv. other  pHBOHi 
actinf^iathe^adminiatratioA  of  tae^lamifoi  tiba 
reliaf  of  the.  poor,  in  .Fingland»  o& or.  bafosa.  tha 
day.  wihaa.  the.  commiasionera  first  arootnladi 
uoder  this aet  ahaU  enter oa:thek  officat  aball 
be<aa  valid  as.  if.  thia  act  had.  not  beea  paaaed; 
and  every  suit  or  other  proceeding,  dviLaa 
crinttnal^  begun  before  the  laat-mentioimd  day, 
in  the  name  and  under,  the  authority  of  toa 
Poop  Law^Commissionera,.  ahaU  have  tha-aama 
force  and  eflbct,  if  continued  in  thek-  naioaa 
under  the  sanction  of  the  commiaaMMicsB#  aa.il 
the  Poor  Law  CommisHiomfirs  had'  oontiancd- 
to  act  in  execution  of  the.  aaid  acta  .o£  paac^a^ 
rmaU  and  nothing  herein  contained  analL  in. 
any  way  take  away  or  interfere  with,  any  right 
of  action  or  of  defence  to  the  eaim^  at  any 
liability  to  be  sued*  or  proaecuted .  for  aof 
penaky,  for  or  againat  any  person  under  the 
said  acts,  or  an^  of  them*  acooiding  ta  the  n-> 
spective  provisions  thereof^  which  shall  haaa 
accrued  wholly  or.  in.  patit  befoze  Uio.  kat-^ 
mentioned  day. 

28.  Commission  to  continue  fprjme  Wffn* — 
Provided  always,  and  be  it  enacted,  .Tliat  na 
commissioner  constituted  under  this  ant,  na& 
any  inspector,  seciatary,  or  other,  officer  or  pea* 
son  to  be  appointed  and  emplovod  by  the  conif 
missioners  m  the  buainaas.of.thair  offiaa.uader 
this  act,  shall  continue  to  hold  his  raafiaGtiva 
office  under  this  act,  or  exarci^  any  oC  the 
powers  given  by  this  act,  for  a.  longer  period 
than  five  years  next  after  the  day  of  ueoaanng. 
of  this  aot,. and  thenoeforth  until  the  ena  of  the 
then  next  session  of  parliament ;  and  from -and 
after  the  expiration  of  the  said  period  of  &w 
years,  and  of  the  then  next  aesaion  of  pailia- 
men^  so  much  of  thia^act  as  enables  bar  Ma«- 
jesty  to  appoint  any  commissioner  ahalL  caaas 
to  operate  or  to  have  any  efifect  whatever. 

29«  Interpretation  of  act^ — ^And  be  it  eai 
That  this  act  shall  be-  construed  in  the 
manner  as  the  said  act  of  the  5.W»  4»  and  the 
said  act  of  the  6  Vict,  and  the  aaveral  acta 
passed  for  the  amendment  of  the  said  acta  or- 
either  of  them,  and  aa  one  act.  with  the.  aams^ 
and  with  the  acts  and  provisiona  thereby  di* 
rected  to  be  construed  aa  one.  act,.  uDleaaanaia 
otherwise  directed  by  this  act« 

34.  Act  maig  be  amended,  Sfc. — ^And  b»  it 
enacted.  That  this  aet  may  be  amended,  or  r»> 
pealed  by  any  act  to  be-.pa6aed  in  thia  ocawaifc 
of  parliament. . 

C0XX)HIAjL  .COPYIOaBT. 

lO&ll  VXCT.C.  9». 

An  Act  to  amend  tbe  Law  relating  to  tbe  Fro* 
tection  in  the  Colonies  of  Worka  entitled,  to 
Copyright  in  the^. United  Kingdom.    [S^nd. 
July,  1847  J 
1.5  4-  6  Vict.  c.  4av--d  4"  9  Viet,  cga^— 
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Ibr  Mjethf  mmfsftspmd  in  certain  cases  the 
jmMHiiomg  ayetinst  the  admission  of  pirated 
bookt  tiflo  tht  colonies  in  certain  cases, — 
Whcrttw  by  an  act  passed  in  the  session  of 
psrHaiQent  holden-  in  the  5  &  6  Vict.,  intitnled 
••'An  Atet  to  atnend  the  Law  of  Copyright,"  it 
iaanwngst  other  things  enacted,  that  it  shall 
not  be  hnrftil  for  any  person  not  being  the  pro- 
prietor of  the  copyright,  or  some  person  atttho- 
rtiedhyhim,  to  import  into  any  part  of  the 
United  Kin^om,  or  into  any  other  part  of  the 
British  dominions,  for  sale  or  hire,  any  printed 
book  first  composed  or  written  or  printed  or 
pfabUsiied  in  any  part  of  the  United  Kingdom 
wtierein  there  shall  be  copyright,  and  reprinted 
in  any  country  or  place  whatsoever  out  of  the 
British  dominions :  And  wherests  by  an  act 
passed  in  the  session  of  parliament  holden  in 
the  8  &  g  Vict.,  intituled  ''An  Act  to  regulate 
the  Trade  of  the  British  Possessions  abroad,'' 
books  wherein  the  copyright  is  subsisting,  first 
couipused  or  written  or  printed  in  the  United 
Kingdom,  and  printed  or  reprinted  in  any 
otiber  country,  are  absolutely  prohibited  to  be 
imported  into  the  British  possessions  abroad : 
And  whereas  by  the  said  last-recited  act  it  is 
enacted,  that  all  laws,  byelaws,  usages,  or 
customs  in  practice,  or  endeavoured  or  pre- 
tended to  be  in  force  or  practice  in  any  of  the 
British  possessions  in  America,  which  are  in 
anywise  repugnant  to  the  said  act  or  to  any  act 
of  pfuliament  made  or  to  be  made  in  the  United 
Kingdom,  so  far  as  such  act  shall  relate  to  and 
mention  the  said  possessions,  are  and  shall  be 
nun  and  void  to  all  intents  and  purposes 
wtataocver :  Now,  be  it  enacted,  by  the 
Queen's  most  exceflent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords 
spwitttal  and  temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  au- 
thority of  the  same.  That  in  case  the  legisla- 
ture* or  proper  legislative  authorities  in  any 
British  possession  shall  be  disposed  to  make 
dne  pTT>vi8ion  for  securing  or  protecting  the 
rights  of  British  authors  in  such  possession, 
and  shall  pass  an  act  or  make  an  ordinance  for 
that  purpose,  and  shall  transmit  the  same  in  the 
piwper  manner  to  the  Secretary  of  State,  in 
oirder  that  it  may  be  submitted  to  her  Majesty, 
and  in  case  her  Majesty  shall  be  of  opinion 
that  such  act  or  ordinance  is  sufficient  for  the 
pvrpose  of  securing  to  British  author*  reason- 
able protection  within  such  possession,  it  shall 
be  lawfid  for  her  Majesty,  if  she  think  fit  so  to 
do,  to  express  her  royal  approval  of  such  act  or 
ordinance,  and  thereupon  to  issue  an  orddr  in 
connci^  declaring  that  so  long  as  the  provisions 
of  sneh-  act  or  ordinance  continue  in  force  with- 
in such  colony  the  prohibitions  contained  in 
the  aforesaid  acts,  and  herein-before  recited, 
uaA  any*  prohibitions  containfd  in  the  said  acts 
or- iff  any  other' acts  against  the  importing, 
selling;  letting'outto  hire,  exposing  for  sale  or 
hire,  or  possessing  foreign  reprints  of  books 
first  composed,  wrtiten,  printed,  or'  published 
in  the  United  Kingdom,  and  entitled  to  cojiy- 
right  therein,  shall  be  suspended  so  far  as  re- 
gards such  colony ;  and  thereupon  such  act  or 


orditmnx^shlaiH  'comeinto  operation,  except  stt* 
ffar  as  nay  be  ottenrifl«^rovided^tller«mr^  or^aiP 
tnay  be  otheewiee*  difseieA  by,  stMbovdei>  iiti 
council,  anythingin  the  saidiast  recited  actor 
In  any  other  act  to  the  contrary  notwithstand- 
ing. 

2.  Ori^siniJ&uncHioif^pMi9h6d4nO€mi$e. 
— Ordersin-coumU  (md  tks  eokmM  aoi»^'  ot«* 
dinances  to  be  laid  before  parhumsnt^-^Ajod  be^ 
it  enacted,  That  every  such  order  in-  council 
shall,  within  one  week  after  the  issuing  thereof; 
be  published  in  the  London  Gazette,  and  thata* 
copy  thereof,  and  of  every  such  colonial  aoe<or 
ordinance  so  approved  atfafqpesaid  by  her  Ma- 
jesty, shall  be  laid  before  both  houses  of  par- 
liament within  six  weeks  after  the  issuing .  of 
such  order,  if  parliament  be  then  sitting,  or  if 
parliament  be  not  then  sitting,  then  within  six 
weeks  after  the  opening' of  the  ne«t  session  of 
parliament; 

X  Act  may  be  amended,  A^.— And  be  it  e«t» 
acted.  That  this  act  may  be  amended  or  re»* 
pealed  by  any  act  to  be  paeeed  intMs  ses^n  of 
parliament. 

METROPOLITAN  AND  PROVINCIAU 
LAW  ASSOCIATION. 

From  some  communioationB  we  have  re- 
ceived, we  deem  it  neeesstty  to  repeat;  that  the 
principle  (as  ^ve  uhderstand  it)  on  which  this* 
association  is  mainly  founded  is  that  of  a  gene- 
ra/ union  of  town  and  covntrtf  solieitorsi  The^ 
Town  is^keady  numerously^representedby thtoi 
Incorporated  Law  Society:  The  Country,  iff 
many  parts  of  it  at  least,  is  also  well  represented 
by  its  various  Local  Societies.  They  each  act  in, 
their  several^  vicinities  ^th  various  degrees  oft 
activi^  and  ueefalaees. 

The  avowed  purpose  of  the  founders  of  the 
new  association.is  to  combine  the  influence-naw 
scattered  over  the  country* into  one  fdcus?  inr 
order  that  the  profession  may  regain  and  up*' 
hold,  its  social  and  legal  position  in  the  com- 
munity. 

Towards- this  end,  the  pnblic  mind  mutt  bo 
disabused  of  the  prejudice  against  the  general* 
body,  which  the  misconduct  or  the  ignorance 
of  some  of  its  members  has  occasioned ;  and 
the  legielatuve  must  be  made  acqnunted  with^tbb 
justice  of  tli»  claims  of  the  atterneys  and  sofiei^ 
tors  to  participate  intlte  honours  which  belong 
to  the  profession. 

In  order  effiectnally.^to  carry  out^he  p^iftoeee 
ofthe  assoeii^cmy  it  is  nseetsairy  that  the^piwiA 
titionerf-  throughout'  the*  kingdom  shbuld*  im« 
mediately  enrol  their  names  as  members.  TEe 
present  is  the  most  favourable-  junotuie  for-  the 
success^  of  -  the  und«taking«  A  meetsag  will 
take  place  next  month,  at  which' the^rcsnlt*'of 
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the  addresfl  of  the  oommittoe  win  be  conndered, 
and  a  large  return  of  names  from  dU  parts  of 
tiie  country  will,  no  doubt,  have  an  important 
influence  on  the  future  measures  which  the 
committee  may  deem  it  expedient  to  adopt. 

Again,  therefore,  we  recommend  every  at- 
torney and  solicitor  to  communicate  his  deter- 
mination to  the  Committee,  who  are  zealously 
engaged  in  the  establishment  of  the  association. 

PROPOSED   ALTERATIONS  IN  THE 
LAW  OF  MARRIAGE. 

REASONS  FOR  RBPBALING  THB  5  &  6  W.  4, 
C.  54. 

Among  the  reasons  for  repealing  the  act  of 
1835  (6  &  6  W.  4,  c.  64),  which  prohibits  mar- 
riage with  a  deceased  wife's  sister,  the  following 
have  been  suggested  : — 

''1st,  That  any  restraints  upon  so  sacred  an 
institution  as  marriage  can  be  justified  only  by 
the  express  command  of  scripture,  or  the  im- 
perative calls  of  social  expet^ency ;  neither  of 
which  can  with  any  shadow  of  reason  be 
pleaded  as  a  ground  for  prohibiting  the  mar- 
riage in  question. 

"  2ndly,  That  there  is  no  consanffuimty,  or 
blood  relationship,  between  the  parties,  and 
therefore  no  physical  ground  for  Uie  prohibi- 
tion. 

"3rdly,  That  the  deceased  wife's  sister  is 
almost  invariably  the  fittest  person  to  take  charge 
of  the  motherless  children,  who,  under  her  care, 
are  rarely  exposed  to  tiie  proverbial  harshness 
and  injustice  of  a  stepmother. 

"4thly,  ITiat  there  is  no  kind  of  marriage 
which  affords  a  better  chance  of  domestic  hap- 
piness, inasmuch  as  there  is  none  in  which  tne 
parties  are  Ukely  to  have  had  so  many  opportu- 
nities of  becommg  acguainted  with  tne  temper, 
feelings,  and  habits  of  each  other. 

"  Sthly,  That  the  experience  of  the  last  twelve 
years  abunduitly  proves  the  inefficiency  of  a 
mere  conventional  prohibition  to  prevent  these 
marriaffes. 

"  fithlv.  That  the  existing  law,  while  it  is 
violated  by  numerous  individuals  in  all  classes  of 
society,  is  producing,  among  the  lower  classes, 
extensive  demoralization;  the  efifect  being  to 
enable  persons  to  go  through  the  ceremony  of 
marriage,  and  to  deny  its  legality  when  it  suits 
their  purpose.  Several  hundreds  of  the  paro- 
chial clergy,  and  Urge  bodies  of  the  laity,  have 
already,  tn  their  petiiums  to  parliament,  borne 
testimony  to  the  truth  of  this  statement. 

"7thly,  That  the  legal  force  of  the  prohibi- 
tion, as  applicable  to  marriages  of  this  kind 
solemnized  abroad,  admits  of  serious  doubts 
amongst  our  most  experienced  lawyers ;— some 
considering  that  it  works  a  personal  disqualifi- 
cation between  the  parties,  which  neither  time, 
nor  place,  nor  circumstance,  can  remove ;  while 
others,  of  equally  high  authority,  are  of  opinion 
that  domidle  in  any  of  the  numerous  countries 
where  such  marriages  are  lawfol,  will  remedy 


the  defect ;  and  others,  again  eonoem  tiiat  the 

mere  celebration  of  the  marriage  in  such  a 
country  is  sufiicient ; — and  the  consequence  of 
these  doubts  has  been,  espedally  among  the 
middle  class,  to  make  these  marriages  very  fre- 
ouent,  the  inevitable  result  of  such  state  of 
tnin^  must  be  (as  has  been  truly  stated  in  the 
petitions  presented  to  parliament  from  almost  all 
the  most  eminent  solicitors  in  the  kingdom), 
that,  ere  long,  the  legitimacy  of  the  innocent 
offspring  of  such  marriages  will  be  called  in 
question,  their  titles  disputed,  and  their  hves 
embittered  hj  family  litiyation, 

*'  Sthly,  Tnat  there  is  no  rational  ground  for 
objection,  that  the  power  to  contract  a  vaUd 
marriage  with  a  deceased  wife's  sister  would 
encourage  immorality  between  the  husband  and 
the  wife's  sister  during  the  wife's  life,  since  the 
universal  abhorrence  with  which  adultery  of 
this  description  is  regarded  has  been  found  to 
operate  in  every  country  as  a  sufiicient  preven- 
tion of  the  crime;  and  it  is  absurd  to  suppose 
that  any  man  who  could  deliberately,  during 
the  life-time  of  his  wife,  contemplate  the  seduc- 
tion of  her  sister,  would  be  deterred  from  his 
purpose  by  an  act  of  parliament  which  pro- 
nibits  marriaae  with  her  after  the  wife's  death, 
but  subjects  him  to  no  punishment  for  sedudng 
her  during  the  wife*s  lifetime. 

"  9thly,  That  the  only  other  plausible  objec- 
tion which  has  been  urged  against  legalizing 
marriage  between  a  widower  and  his  deceased 
wife's  sister,  vie.  the  supposed  scandal  which 
would  arise  from  her  keeping  his  house  and 
taking  charge  of  his  family,  is  equally  unten- 
able ;  since  it  would  rather  be  imerred  by  all 
reasonable  persons,  that,  if  the  parties  were  free 
to  marry,  and  wished  to  cohabit,  they  would 
marry,— wad  that,  not  marrying,  they  eouldhaoe 
no  desire  to  cohabit. 

"  lOthly,  That,  while  one  clause  of  the  act  of 
5  &  6  Vict.  c.  54,  expressly  confirmed  all  mar- 
riages of  this  description  celebrated  brfore  a 
given  day,  another  clause  (introduced  after  the 
bill  was  presented  to  parliament)  makes  void 
similar  marriages  solenmized  after  that  day: 
thus,  to  a  great  extent,  defeating  the  purpose  of 
the  noble  lord  who  fhuned  the  bill,  by  casting 
a  moral  slur  upon  those  very  marriages  to 
which  a  preceding  clause  had  given  a  legal 
sanction. 

"  Lastiy,  That  marriage  in  this  case  is  per- 
mitted, either  with  or  witiiout  dispensation,  in 
almost  every  other  Protestant  as  weU  as  Roman 
Catholic  country,  without  producing  any  ill 
effects,  or  diminishing  the  freedom  of  domestic 
intercourse;  and,  therefore,  the  continued  ex- 
istence of  the  restrictions  upon  these  marriages 
in  our  own  Statute  Book,  is  a  standing  reproach 
upon  the  English  nation,  proclaiming  to  the 
whole  world,  that,  in  the  opinion  of  the  legis- 
lature, the  people  of  this  country  are  leas  under 
the  control  ot  religious  and  moral  principle 
than  those  of  any  other  christian  country,  and 
need  restraints  upon  their  conduct  which  axe 
found  to  be  unnecessary  elsewhere," 


lished  in  the  Gazette  of  3ist  August,  it  is  or- 
dered,  that  the  authors,  inventors,  designers, 
&c.,  of  any  books,  prints,  sculptures,  dramatic 
works,  musical  compositions,  and  other  works 
of  literature  and  the  fine  arts  (in  which  the  laws 
of  Great  Britain  give  any  privilege  of  copyright 
to  British  subjects)  first  published  withm  the 
dominions  of  the  states  forming  the  Thuringian 
Union,  shall,  after  the  16th  day  of  July  last, 
have  a  privilege  of  copyright  therein,  m  the 
same  manner  and  for  the  same  period  as  is  en- 
wyed  by  British  subjects,  throughout  Great 
Britain,  subject  to  the  same  proviso  as  to  regis- 
tration. 

The  same  Gazette  also  contains  an  order  in 
council,  dated  the  10th  of  August,  1847,  by 
which  the  duty  on  books  originally  produced 
in  the  United  Kingdom  and  republished  at  any 
place  within  the  dominions  of  the  said  states  is 
declared  to  be  2/.  10*.  per  cwt.,  and  on  books 
published  or  republished  at  any  place  within 
the  states,  not  being  books  originally  produced 
in  the  United  Kingdom,  15*.  per  cwt.  On 
prints  or  drawings,  plain  or  coloured,  published 
within  the  said  states,  single,  each  one  half- 
penny ;  bound  or  sewn,  the  dozen,  three  half- 
pence duty. 


LOCAL  AND  PERSONAL  ACTS, 

DECLARED  PUBLIC, 

AND  TO  BE  JUDICIALLY  NOTICED. 

1.  An  Act  to  change  the  name  of  the  Pro- 
testant Dissenters  and  General  Ljfe  and  Fire 
Insurance  Company  to  the  General  Life  and  Fire 
Assurance  Company,  and  to  extend  to  the  com- 
pany, by  its  new  name,  the  powers  of  the  act 
enabling  the  company  to  sue  and  be  sued  in  the 
Name  of  the  chairman,  deputy  chairman,  or 
any  one  of  the  directors  or  of  the  secretary  of 
the  company. 

2.  An  Act  for  regulating  proceedings  by  or 
against  "Uynvi  Iron  Company,"  andforgnmt- 
ing  certain  powers  thereto. 

3.  An  Act  for  the  continued  repair  and  main- 
tenance of  the  road  from  or  near  Whitebum  in 
the  county  of  Berwick  to  the  town  of  Kelso  in 
the  county  of  Roxburgh ;  and  to  authorise  the 
transfer  of  a  portion  of  the  said  road  to  the 
trustees  of  the  road  from  Lauder,  to  and  through 
Kelso,  to  the  Marchbum. 

4.  An  Act  for  incorporating  the  District  Fire 
Insurance  Company  of  Birmingham,  by  the 
name  of  "The  District  Fire  Insurance  Com- 
pany ;"  for  enabling  the  said  company  to  sue 
and  be  sued ;  and  for  other  purposes  relating 
to  the  said  company. 

5.  An  Act  for  lighting  with  gas  the  township 
of  Shipley,  the  viiUge  of  Windhill,  and  the 
neighbourhood  thereof,  in  the  West  Riding  of 
the  county  of  York. 

6.  An  Act  for  extending  and  enlarging  a  cer- 
tain pier  in  Pile  harbour  in  the  parish  of  Dal- 
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powers  ana  provisions  oi  an  aci  passea  m  cne 
2nd  year  of  the  reign  of  his  late  Majesty  King 
George  the  4th,  intituled  "  An  Act  for  lighting 
with  gas  the  town  and  borough  of  Ipswich  in 
the  county  of  Suffolk. 

8.  An  Act  for  authorizing  the  Cheltenham 
Waterworks  Company  to  raise  a  further  sum 
of  money. 

9.  An  Act  for  more  effectually  maintaining 
the  harbour  of  Newhaven  and  the  navigation  of 
the  river  Ouse  between  Newhaven  and  Lewes, 
and  for  draining  the  low  lands  lying  in  Lewes 
and  Laughton  Levels,  all  in  the  county  of 
Sussex. 

10.  An  Act  formaking  a  railway  from  Smiths- 
town  to  Dalmellington  in  the  county  of  Ayr. 

11.  An  Act  to  enable  the  Colchester,  Stour 
Valley,  Sudbury,  and  Halstead  Railway  Com- 
pany to  make  an  extension  of  their  railway 
from  Sudbury  to  Melford,Lavenham,  and  Clare, 
in  the  county  of  Suffolk. 

12.  An  Act  to  enable  the  Newmarket  and 
Chesterford  Railway  Company  to  extend  their 
Une  of  railway  to  Buiy  Saint  Edmunds,  with  a  '  \ 
branch  to  the  city  of  Ely.  « 

13.  An  Act  for  repealing  certain  provisions 
of  the  Newmarket  and  Chesterford  Railway 
Act,  1846. 

14.  An  Act  to  amend  some  of  the  provisions 
of  the  Manchester  Markets  Act,  1846. 

15.  An  Act  to  enlarge  the  powers  of  "The 
Wolverhampton  Gas  Light  Company,"  and  to 
authorise  the  union  of  such  company  with  "  The 
Wolverhampton  New  Gas  Company." 

16.  An  Act  to  enable  the  Hartlepool  West 
Harbour  and  Dock  Company  to  construct  ad- 
ditional docks ;  and  for  repesding  an  act  passed 
in  the  7th  year  of  the  reign  of  her  present  Ma- 
jesty, relating  to  the  said  Hartlepool  West 
Harbour  and  Dock  Company,  and  for  granting 
new  powers  and  provisions  in  lieu  thereof. 

17.  An  Act  to  enable  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Bolton  in  the 
county  of  Lancaster  to  improve  such  borough, 
and  to  take  a  lease  of  and  to  purchase  the 
works  of  the  Bolton  Waterworks  Company. 

18.  An  Act  to  enable  the  Colchester,  Stour 
Valley,  Sudbury,  and  Halstead  Railway  Com-  # 
pany  to  make  an  extension  railway  from  Laven- 
ham  to  Bury  Saint  Edmunds  in  the  county  of 
Suffolk. 

19.  An  Act  for  authorizing  the  sale  of  the 
Eastern  Union  and  Hadleigh  Junction  Railway 
to  tiie  Eastern  Union  Railway  Companv.  > 

20.  An  Act  to  enable  the  Newmarket  and^ 
Chesterford  Railwav  Company  to  extend  their  jk 
line  of  railway  to  Thetford  in  the  county  of 
Norfolk.  ' 

21.  An  Act  to  enable  the  Colchester,  Stour 
Valley,  Sudbury  and  Halstead  Railway  Com- 
pany to  grant  a  lease  of  their  undertaking  to 
the  Ipswich  and  Bury  Saint  £dmunds  Railway 
Company. 

22.  An  Act  to  enable  the  Caledonian  Ridlway   / 
Company  to  make  an  extension  of  the  Mother^ 
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well  branch  of  the  Clydesdale  Junction  Rail- 
way to  Auohinheath  Mineral  Field,  with  bianchea 
therefrom. 

23.  An  Act  to  enable  the  Caledonian  Rail- 
7     way  Company  to  make  branch  railways  to 

Wilsontown,  to  Fanldhouae,  and  to  Biggar  and 
Brougfaton. 

24.  An  Act  to  enable  the  Caledonian  Rail- 
way   Company  to  make  branches  from  the 

^  Clydesdale  Junction  Railway  to  the  Douglas 
and  Lesmahagow  Mineral  Fields,  and  Strat* 
havon. 

25.  An  Act  to  abolish,  reduce,  equalise,  and 
consolidate  the  rates  and  duties  leviable  at  the 
harbour  and  docks  of  Leith. 

26.  An  Act  for  better  supplying  with  water 
the  inhabitants  of  the  town  and  borough  of 
Rochdale,  and  of  several  townships  and  places, 
aU  in  the  parish  of  Rochdale  in  tne  county  of 
Lancaster. 

27*  An  Act  for  granting  further  powers  to 
the  Bristol  and  Clifton  Oil  Gas  Company. 

28.  An  Act  for  better  suppljring  with  gas 
and  water  the  royal  burgn  of  Inyemess, 
snburbs,  and  places  adjacent. 

29.  An  Act  for  amending  the  Ryde  Imr> 
provement  Act, 

30.  An  Act  for  better  assessing  the  poor 
rates,  highway  rates,  county  and  police  rates, 
and  other  parochial  and  local  rates,  on  small 
tenements  in  the  several  townships  of  Wolver. 
hampton,  Bilston,  Willenhall,  and  Wednes- 
field,  in  the  county  of  Stafford. 

31.  An  Act  to  enable  the  Shipowners' 
Towing  Company  to  sue  and  be  sued. 

32.  An  Act  to  alter  and  amend  an  Act,  in- 
tituled "  An  Act  for  providing  in  or  near  the 
burgh  of  Cupar  more  extensive  Accommoda- 
tion for  holding  the  Courts  and  Meetings  of  the 
Sheriff,  Justices  of  the  Peace,  and  Commission- 
en  of  Supply  of  the  County  of  Fife;  and  for 
the  Custody  of  the  Records  of  the  said 
County ;''  and  to  authorize  commissioners  act- 
ing under  the  authority  of  that  act  to  provide 
a  court  house  at  Dunfermline  for  the  accom- 
modation of  the  courts  of  the  sheriff  and 
justices  of  the  peace  in  the  western  district  of 
the  said  county. 

33.  An  Act  for  better  assessing  and  collect- 
ing the  poor,  church,  and  highwav  rates  within 
the  parish  of  Kingston-upon-Thames  in  the 
county  of  Surrey. 

34.  An  Act  to  enable  the  Scottish  Union  In- 
surance Company  to  purchase  annuities  and 
invest  money  on  securities  in  England  and  Ire- 
land ;  and  for  other  purposes  relating  thereto. 

35.  An  Act  for  incorporating  the  Scottish 
Equitable  Life  Assurance  Sodetv,  for  confirm- 
ing the. rules  and  regulations  thereof,  for  en- 
abling the  said  society  to  sue  and  be  sued,  to 
take  and  to  hold  property ;  and  for  other  pur- 
poses relating  thereto. 

36.  An  Act  for  regulating  Jesal  proceedings 
l^  or  against  "  Claridge's  Patent  Asphalte 
Company,''  and  for  granting  certain  powers 
thereto. 

37.  An  Act  to  enable  the  mayor  and  oom- 
monalty  and  citisens  of  the  city  of  London  to 
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oflT  the 
monies  now  charged  on  the~  Bridge  House 
Estates  by  authority  of  parliament^  and  to  raise 
further  monies  upon  tne  credit  of  the  sad 
estates,  and  of  their  own  estates  and  rsvemias, 
for  eflbcting  public  works  and  improTeoients 
in  and  near  the  said  citv. 

38.  An  Act  for  enabling  the  Metropdfitan 
Sewage  Manure  Company  to  alter  the  tine  of 
their  works ;  and  for  other  purposes. 

39.  An  Act  to  authorize  the  purchase  by  the 
Aberdeen  Railway  Company  of  a  piece  of 
ground  at  the  upper  part  of  the  Inches  and 
upper  part  of  the  harbour  of  Aberdeen,  now 
vested  in  the  Aberdeen  Harbour  Commis- 
sioners, and  to  enable  such  conunissioners  to 
make  certain  alterations  and  new  works  con* 
nected  with  such  harbour.  - 

40.  An  Act  for  better  lighting  vnth  gas  the 
town  of  Runcorn,  otherwise  called  Higher 
Runcorn  and  Lower  Runcorn,  and  also  certain 
townships  and  hamlets  in  the  vicinity. 

41.  An  Act  for  lighting  with  gas  the  town 
and  neighbourhood  of  Bingley  in  the  West 
iUding  of  the  county  of  York. 

42.  An  Act  for  rendering  more  efficient  the 
Dublin  Consumers'  Gas  Ccmpany. 

43.  An  Act  for  extending  the  powers  of  the 
Imperial  Continental  Gas  Association. 

44.  An  Act  to  amend  and  extend  the  pro- 
visions of  an  Act  passed  in  the  third  year  of 
the  reign  of  King  George  the  Fourth,  intituled 
"An  Act  for  incorporating  the  Wanington 
Gaslight  Company." 

45.  An  Act  for  removihg  the  market  between 
King  Street  and  Castle  Street  in  the  town  of 
Sheffield,  and  for  providing  a  new  marketplace 
in  lieu  thereof,  and  for  r^^nlating  and  main- 
taining the  markets  and  fairs  of  tlM  said  town. 

46.  An  Act  for  better  and  more  eficctaaUy 
ascertaining,  assessing,  collecting  and  levying 
the  poor  rate  and  all  other  rates  and  assess- 
ments in  the  parish  of  Bwdi  in  the  Coonty  of 
Surrey ;  and  for  the  better  management  of  the 
business  and  affiurs  of  the  said  pmsli ;  and  for 
other  purposes  relating  thereto. 

47.  An  Act  for  repoiling  the  acts  rdoting  to 
the  roads  leading  from  the  Lower  Msket 
House  in  Tavistock  to  Old  Town  Gaie  in  tlv 
borough  of  Plvmouth,  and  from  Maaadim  Gate 
to  the  Old  Ponnd,  near  Devonport,  in  th* 
county  of  Devon,  and  making  other  provaions 
in  lieu  thereof. 

48.  An  Act  to  enlarge  and  improve  the  msal; 
com,  and  grain  maricets  of  the  city  of  Bdiii> 
burgh;  and  for  other  purposes  in  rsWDO 
thereto. 

49.  An  Act  for  estnblisl^Bg  amnrioBtaBd 
market  place  in  the  tosm  and  boroagh  of 
Wakefield. 

50.  An  Act  to  repeal  the  Walerford  RM 
Act. 

51«  An  Act  for  the  better  maiateanaoe^  m- 
provement,  and  repair  of  the  Gla^gev  and 
Shotts  Turnpike  Roads. 

52.  An  Act  for  the  amendnent  of- tlMi*  Port 
and  Harbour  Acts  of  EkAhatk;  for  making  fer- 
ther  improvements  and  new  woika  dien^  aad 
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fiDv^tiiftHusmdineafcioftlm  Dilfiart  andCavekiil 
Railway,  and  IMItst  Town  Improvement  Acts. 

33.  An  Act  for  incorporating  the  Com- 
moxial  Gaslight  and  Coke  Company. 

54.  An  Act  for  better  supplying  with  water 
the  town  and  neighbourhood  of  Over  Darwen 
in  the  county  of  Lancattnr,  and  for  affording  a 
more  regular  and  constant  supply  of  water  to 
the  mill  owners  and  others  on  tne  river  Dar- 


56/  An  A€t  to  incorporate  a  company- by  the 
name  of  ''  The  London  Sewage  Chesucal  Ma- 
nure  ComfmofJ' 

55.  An. Act  for  amending  an  Act  passed  in 
tfaet4^Lyear  of  the  reign  of  his  late  Msjesty 
King  mlliam  the  4th,  intituled  "An  Act  for 
granting  certain  Powers  to  the  British  Ameri- 
can Land  Company/'  and  for  granting  further 
powers  to  the  said  company. 

57.'  An  Act  for  making  a  railway  firom  Staines 

I  to  join  the  London  and  South-western  railway 
'      near  Farnborongh,  with  a  braDch  to  Chertsey. 

58.  An  Act  for  making  a  railway  from  Rich- 
^-     mond  to  Windsor,  with  a  loop  line  through 
Brentford  and  Hounslow. 

59>  An  Act  to  authorize  an  extension  of  the 

II  Cork,  Blackroek,  and  Passage  Rulway  to 
Mbnktown  and  to  amend  an  act  relating  there- 
to. 

60.  Ab  Act  to  authorize  certain  alterations 
^  of  the.  Hne  of  the  Wilts,  Somerset,  and  Wey- 
^     mouth  Railway. 

61.  An  Afct  to  authorize  certain  alterations 
of  the  line   of  the  Waterford,  Wexford,  and 

>1  Wlcklow  Railway,  and  to  amend  the  act  relat- 
ing thereto. 

62.  An  Act  to  enable  the  Liskeard  and  Ca. 
radon  Railway  Company  to  raise  a  further  sum 
of  money. 

63.  i^i  Act  for  making  a  railway  from  the 
town  of  Killamey  in  the  county  of  Kerry  to  the 

f4r    harbour  of  Valencia  in  the  same  county. 

64.  Aa  Ah  to  empower  the  Norfolk  Railway 
Company  to  make  a  railway  from  the  Lowestoft 
Bailw^  near  Reedham  to  join  the  Norwich 

1$  Kxtfinwonof  the  Ipswich  and  Bury  Saint  Ed- 
nnada  Railway  near  Diasywith  a  branch  there- 
from to-Haleaworth. 

65.  An-Aet  to  alter  and  amend  several  of  the 
powers  and  provisions  of  the  act  relating  to  the 
bundalk  ana  Enniskillea  Railway. 

66.  An  act  for  rating  to  the  relief  of  the 
pjoor  and  other  parochisd  and  local  rates  the 
own^s  of  certain  property  within  the  parishes 
of  King's  Norton,  Nortlmeld,  and  Beoley  in 
the  county  of  Worcester,  Edgbaston  in  the 
county  of  Warwick,  and  Harbome  in  the  county 
of  Stanbrd,  in  lieu  of  the  occupiers  thereof. 

67.  An  Aot  to  repeal  two  several  acts  relating. 
to>  Uie. Liverpool  Gas  Light  Company,  and  to 
■ubslitate  other  provisions  4n  lieu  thereof,  and 
to  emsble  the.  said  company  to  raise  a  further 
snm  of  money. 

68.  An.  Act  for  .reducing,  the  dues  of  the 
hasbour.of  the  borough  and  town  of  Weymouth 
and.  Mekombe  Re^  in  the  county  of  Dorset, 
and  .conaoUdatinff  the  trusts  created  by  the  acts 
relatinfj^.to  such  harbour  and  the  bridge  of  the 
said  borough ;  and  for  other  purposes. 


60..  An  Act  to  amend  certain  acts  for  making,- 
find  maintaining,  joads  and  converting  the  sta^ 
tute  labour  in.  the  counties  of  Ross  and  Cro- 
marty, and  part  of  Num  locally  situate  in  the 
county  of  Ross. 

70.  An  Act  to  explain  and  amend  the  laws 
of  sewers  relating  to  the  city  and  liberty  oL 
Westminster,  and  part  of  Middlesex. 

71.  An  Act  for  the  more  easy  recovery  of 
analL  debts  and  demands  within  the  ci^  of 
London,  and  the  liberties  thereof. 

72.  An  Act  to  authorize  an  alteration  in  the* 
line  of  the  Cornwall  Railwav,  and  to  amend 
the  act  relating  thereto;  ana  for  other  pur-^ 
poses. 

73.  An.  Act  to  authorize  the  Right  Hon. 
Francis  Bgerton  Earl  of  Ellesmere  to  sell,  and 
the  London  and  North-western  Railway  Com- 
pany to  purchase,  the  estate  and  interest  of  the 
said  Earl  in  the  Manchester  South  Junction 
and  Altrincham  Railway. 

74.  An  Act  for  enabling  the  Vale  of  Neath      / 
Railway  Company  to  construct  certain  new  H 
lines*of  railway  in  connexion  with  the  Vale  of 
Neath  Railway;  and  for  other  purposes. 

75.  An  Act  to  enable  the  General  Terminus 
and  Glasgow  Harbour  Railway  Company  to^   y 
make-  branch  railways  to  the  Caledoman  and  '/ 
other  adjoining  railways,  and  to  amend  the  act< 
relating  to  such  railway. 

76.  An  Act  to  authorize  the  Gloucester  and 
Dean  Forest  Railway  Company  to  construct  a 
dock  or  basin  at  Gloucester  in  connexion  with 
the  said  railway. 

77.  An  Act  for  the  better  supplymg  the 
town  of  DunfemUine  and  places  adjacent  there- 
to with  water. 

78.  An  Act  to  enable  the  Ambergate,  Not- 
tingham, and  Boston  and  Eastern  Junction.    ^^ 
Railway  Company  to  alter  the  line  of  their  rail-     ^^ 
way,  and  to  construct  a  branch  railway  there*- 
from  into  the  town  of  Nottingham. 

79.  An  Act  to  enable  the  Uynvi  Valley 
Railway  Companv  to  make  an  extension  of 
their  railway  to  Newcastle  in  the  county  of  /^ 
Glamorgan,. and  to  amend  the  act  relating  to 
their  said  railway,  to  be  called  "The  Llynvi. 
Valley  Railway  Extension. 

80.  An  Act  to  enable  the  Shrewsbury  and* 
Birmingham  Railway  Company  to  make  branch   ^^ 
railways  to  Madeky  and  Ironbiidge ;  and  for 
other  purposes. 

81.  An  Act  to  enable  the  Bristol  and  South 
Wales  Junction  Railway  Company  to  improve 
and  maintain  the  Aust  or  Old  Passage  Ferry  ^ 
across  the  river  Severn. 

82.  An  Act  to  enable  the  Caledonian  Rail^ 
way  Company,  to  make  a  branch  railway  from 
the  Glasffow,  Gamkirk,  and  Coatbridge  Rail-   -^' 
way  to  Glasgow  and  to  enlarge  the  station  at 
that  city. 

83.  An  Act  to  enable  the  Caledonian  and^ 
Dumbartonshire  Junction  Railway  Company 
to  make  certain  deviations  and  branches. 

84.  An  Act  to  repeal  an  act  of  the  2nd  year 
of  his  late  Majesty  King  Wdliam  the  4th,  in- 
tituled ''An  Act  to  enable  the  British  Com» 
mercial  Insurance  Company  to  sue  and  be  sued 
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in  the  name  of  one  of  tbe  directors  or  of  the 
secretary  for  the  time  being  of  the  company, 
and  to  enable  the  said  company  to  sue  and  be 
sued  in  the  name  of  one  of  their  directors  or  of 
their  secretary  for  the  time  being. 

85.  An  Act  to  alter  and  amend  the  Newry 
and  Enniskillen  Railway  Act,  1845. 

86.  An  Act  for  amending  the  Newport, 
Abergavenny,  and  Hereford  Raflway  Act,  1846, 
and  to  authorize  deviations  from  the  line  of  the 

j|jtt,   said  railway,  and  for  making  branches  and  ex- 
tensions therefrom.  ^ 

87.  An  Act  for  making  a  rwlway  from  Heme 
^  Bay  to  a  junction  with  the  Canterbunr  and 

^  y  Whitstable  Railway,  to  be  called  "  The  Heme 
Bay  and  Canterbury  Junction  Railway." 

88.  An  Act  to  enable  the  London  and  South- 
western Railway  Company  to  widen  and  im- 
prove the  London  and  South-westem  Railway 
from  the  junction  thereof  with  the  Richmond 
Railway  to  the  terminus  at  Nine  Elms,  and  to 
enable  them  to  enlarge  their  intended  station  at 
the  York  Road,  Lambeth.  ,  „     , 

89.  An  Act  to  enable  the  Dundee  and  Pertn 
Railway  Company  to  alter  and  extend  their  line 

il     near  to  Perth,  and  to  make  branches  therefrom 
to  Inchture,  Polgavie,  and  Inchmichael. 

90.  An  Act  to  enable  the  Glasgow,  Barr- 
head, and  Neilston  Direct  Railway  Company  to 
alter  a  portion  of  their  line ;  and  for  other  pur- 
poses relating  thereto. 

91.  An  Act  for  making  branch  railways  from 
the  Great  Western  Railway  and  from  Hammer- 
smith to  join  the  West  London  Railway,  for 
widening  a  portion  of  the  West  London  Rail- 
way, and  for  extending  the  same  so  as  to  join 
the  London  and  South-western  Railway  in  the 
parish  of  Saint  Mary  Lambeth,  in  the  county 
of  Surrey. 

92.  An  Act  to  authorize  the  purchase  by  the 
Eastern  Counties  Railwajr  Company  ot  the 
Maldon,  Witham,  and  Braintree  Railway. 

93.  An  Act  to  enable  the  Great  Southern 
and  Western  Railway  Company  to  make  a  rail- 
way from  Portarlington  to  Tullamore. 

94.  An  Act  to  empower  the  Norfolk  Railway 
^  ^  Company  to  make  a  railway  from  Wymondham 
^*  to  Diss. 

95.  An  Act  to  authorize  the  purchase  of 
the  Glasgow  Southern  Terminal  Railway  by  the 
Glasgow,  Barrhead,  and  Neilston  Direct  Rail- 
way Company,  and  to  amend  the  acts  relating 
to  the  said  company. 

96.  An  Act  for  making  an  alteration  in  the 
line  of  the  Southampton  and  Dorchester  Rail- 
way, and  branches  tnerefrom  to  Lymington  and 
Eling;  and  for  other  purposes. 

97.  An  Act  for  making  a  branch  railway 
from  the  Southampton  and  Dorchester  Rail- 
way at  Moreton  to  Weymouth,  and  for  other 
purposes. 

98.  An  Act  to  authorize  an  alteration  in  the 
line  of  the  Lowestoft  Railway,  and  to  amend 
the  acts  relating  to  the  Lowestoft  Railway  and 
Harbour  Company. 

99.  An  Act  to  enable  the  Norfolk  Railway 
1^^    Company  to  extend  their  railway  to  the  town  of 

Great  Yarmouth ;  and  for  other  purposes 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 


MPOBTBD    BT    BARRI8TSR8    OF   TH»    8BT«lAI. 

COURTS. 

34frlf  C^xncrHat. 
Re  Toumend.    August  4, 1847- 

C08T8    OF    RB-CONVBYINO   MOBTGAOBD   BS- 
TATB  WHBRB  MOBTOAGBB  IB  I-UKATIC. 

The  costs  of  obtaining  an  order  under  II  Geo, 

4,  and  I  W.  4,  c.  60, /or  eomiMttee  of  «  »• 

natic  mortgagee  to  re-conveg  '*^ J**?;]^^ 

property,  must  be  paid  out  of  the  ftnwftC* 

estate, 

Mr.  Crawford  presented  a  petition  for  an 

order  under  1 1  Geo.  4,  and  1  W.  4,  c.  60,  t^t 

the  committee  of  the  mortgagee,  who  had  D^ 

come  lunatic,  might  re-convey  the  mortgagwl 

estate  to  the  mortgagor,  on  payment  by  the 

latter  of  the  principal,  interest,  and  coste,  exc^ 

the  costs  of  obtaining  the  above  order.    He 

cited  tbe  cases  of  Exparte  Richards  tn  tM 

matter  ofl^is.  1  Jac.  &  Walker,  264,  and  1% 

re  Bakery  decided  by  Lord  Lvndhurst,  June 

20,  1827,  as  quoted  in  Shelford  on  Lunacy,  p. 

278,  (2nd  edit.)  .        ,        ^  ^  r 

Mr.  Bacon,  contrk,  referred  to  the  case  ol  la 

the  matter  of  Marrow,  1  Cr.  &  Phil.  142. 

The  Lord  Chancellor  said,  that  although  the 
reasoning  was  not  very  satisfactory,  he  thought 
the  two  cases  mentioned  by  the  petitioner  had 
setUed  the  practice,  and  that  the  expenses  of 
obtaining  the  order  must  come  out  of  the  lu- 
natic's estate. 

Kolls  COBlt. 
Newton  v.  Ricketts,    July  28  &  29. 

INJUNCTION.  — SUIT  TO   RBCALL   PROBATB. 

After  probate  has  been  granted,  iheoomrt  wiU 
not  interfere  to  restrain  parties  who,  if  the 
probate  stands,  would  be  entitled  to  dispose 
of  the  funds  in  respect  of  which  it  has  bee^ 
granted,  from  dealing  with  those  fkuds, 
merely  because  a  suit  has  been  instituted  to 
recall  the  probate.    It  is  necessary  to  shoit 
a  probability  of  danger  to  the  fund. 
This  was  a  motion  for  a  receiver  of  the  per- 
sonal estate  of  the  late  Sir  R,  Ricketts,  and  an 
injunction  against  the  transfer  of  a  sum  of 
60,000/.  consols,  which  formed  part  of  it,  pend- 
ing a  suit  in  the  Ecclesiastic^  Court  for  the 
recall  of  the  probate.     Sir  R,  Ricketts  died  on 
the  8th  of  August,  1842,  and  probate  ^-as 
granted  shortly  after,    llie  proceedings  to  pro- 
cure the  revocation  of  the  probate  had  reached 
the  stage  at  which  the  probate  is  fonnallv 
called  in,  on  the  30th  of  Mav.    The  60,000/. 
stock  had  been  transferred  by  the  executors 
into  the  names  of  two  trustees  named  by  the 
testator,  one  of  whom,  who  was  also  an  execu- 
tor, had  become  the  survivor,  and  the  transfer 
which  it  was  sought  to  restrain,  was  stated  to 
be  merely  consequential  upon  the  appointment 
of  a  second  trustee.    The  nature  of  the  trusts 
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did  not  appear.  The  motion*  eo  far  as  it  asked 
for  a  receiver  generally,  was  not  pressed. 

Mr.  Kimdersky  and  Mr.  Barber,  for  the 
motion^  cited  Atkinson  y.  Hemhaw,  2  Ves.  & 
fiea.  85 ;  Ball  y.  OUoer,  2  Ves.  &  Bea.  96 ; 
Rutherford  v.  Douglas,  1  Sim.  &  Stu.  Ill; 
Watkins  v.  Brent,  1  M.  &  C.  97 ;  and  Rendail 
y.  RendaU,  1  Hare,  152,  to  show  generally  the 
readiness  of  the  court  to  protect  property  pend- 
ing a  litigation  in  the  Ecclesiastical  Court  to 
ascertain  the  parties  legally  entitled  to  dispose 
of  it ;  and  rehed  upon  the  length  of  time  since 
the  death  of  Sir  R.  Ricketts  as  a  proof  that 
there  could  be  no  necessity  for  making  the  pro- 
posed transfer. 

Mr.  Robson,  for  Lady  ^cketts,  one  of  the 
ezecutorsj  contended  that  there  must  be  proof 
of  a  bond  fide  intention  on  the  part  of  the  party 
instituting  the  suit  in  the  Ecclesiastical  Court 
to  prosecute  it  before  a  court  of  equity  would 
interfere,  while  in  this  case  that  proof  was 
wanting. 

Mr.  fZoupe//  and  Mr.  Hall,  for  Mr.  Stratford, 
in  whose  name  the  stock  was  standing.  A  recent 
case  of  Connor  y.  Connor,  (See  34  L.  O.  420,) 
before  Lord  Cottenham,  was  also  mentioned, 
where  there  was  a  suit  in  the  Ecclesiastical 
Court  for  the  recall  of  letters  of  administration, 
in  which  the  Lord  Chancellor  was  said  to  have 
pat  the  parties  on  terms  of  bringing  the  fund 
mto  court. 

Lord  Longdate  said,  that  unless  that  which 
had  been  done  by  the  Lord  Chancellor  in 
Connor  v.  Connor  should  lead  him  to  a  dif- 
ferent conclusion, '  it  was  his  opinion  that  he 
ought  not  to  interfere  after  probate  had  been 
granted,  unless  some  circumstance  could  J^e 
shown  to  lead  him  to  apprehend  that  the  fimd 
was  in  danger.  Now,  it  was  not  pretended  that 
if  the  fund  was  dealt  with  in  the  mode  directed 
by  the  will  of  the  testator,  it  would  be  in  any 
danger.  The  plaintiff  was  in  this  position : 
he  might  possihdy  establish  his  claim ;  if  he  did 
so,  it  was  possible  that  the  conduct  of  the 
trustees  might  make  it  more  difficult  for  him  to 
enforce  it ;  but  if  it  was  not  shown  that  there 
was  a  prospect  of  danger  to  the  fund,  why 
should  he  mterfere  with  the  parties  who  at 
present  were  legally  entitled  to  deal  with  it  ? 
His  Lordship  subsequently  stated  that  he  had 
inquired  into  the  case  of  Connor  v.  Connor,  and 
that  he  found  that  what  was  there  done  was 
not  in  any  way  inconsistent  with  the  opinion 
he  had  expressed,  and  he  should  therefore 
refose  to  interfere. 

The  plaintiff  appealed  to  the  Lord  Chan- 
ceUor,  who  affirmed  Lord  Langdale's  decision. 


Q€a«Ci)ancfIIat  of  englsnH, 

Esiparte  Martin,    July  23,  1847. 

hailway    company.  —  1nve8tmbnt     of 

monby  in  land.  —  construction  of  8 

&  9  Vict.  c.  18,  b.  80.— costs. 

Vhder  theS^9  VicL  c.  18,  s.  SO,  the  court 

is  authorized,  upon  an  application  for  that 

purpose,  in  giving  the  costs  attendant  upon 

the  iMtestment  qfmoneg  tn  two  distinct  pur- 


chases of  land,  unless  it  should  be  shown 
that  such  investment  was  not  a  desirable 
one. 

In  this  case,  lands  had  been  purchased  by  a 
railway  company  from  the  trustees  of  the  will 
of  a  William  Brown,  the  money  had  been  paid 
and  was  to  be  reinvested  in  the  purchase  of 
other  lands  on  the  trusts  of  the  will.  The 
Master  had  made  his  report,  and  had  found 
that  it  would  be  desirable  that  the  money 
should  be  invested  in  the  purchase  of  two 
different  pieces  of  land.  The  petition  prayed 
that  the  report  might  be  confirmed,  that  proper 
conveyances  might  be  settled,  and  that  the  rail- 
way company  might  be  ordered  to  pay  the  costa 
attendant  on  the  reinvestment  of  the  money. 
The  words  of  sec.  80  of  the  act,  after  stating 
that  it  should  be  lawful  for  the  court  to  order 
the  costs  of  the  investment  of  money  in  other 
lands  to  be  paid  by  the  promoters  of  the  under- 
taking, were — "  Provided  always,  that  the  costs 
of  one  application  only  for  reinvestment  in  land 
shall  be  allowed,  unless  it  shall  appear  to  the 
Court  of  Chancery  in  England  or  the  Court  of 
Exchequer  in  Ireland,  that  it  is  for  the  benefit 
I  of  the  parties  interested  in  the  said  monies,  that 
the  same  should  be  invested  in  the  purchase  of 
lands  in  different  sums  and  at  different  times, 
in  which  case  it  shall  be  lawful  for  the  court,  if 
it  shall  think  fit,  to  order  the  costs  of  any  such 
investments  to  be  paid  by  the  promoters  of  the 
undertaking." 

Mr.  Osborne  appeared  for  the  trustees. 

Mr.  Heathfield,  for  the  railway  company, 
urged,  that  the  act  intended  one  application  for 
one  investment  only ;  here  the  purchase  money 
was  split,  and  there  were  two  investments,  and 
consequently  two  different  titles  to  be  investi- 
gated, the  costs  of  all  which  would  fall  upon 
the  company,  and  there  was  nothing  to  show 
that  it  woula  be  for  the  benefit  of  the  parties. 

llie  Vice-chancellor  said,  he  was  of  opinion 
that  under  the  words  of  the  act  the  court  was 
authorized  to  give  the  costs  of  both  purchases, 
unless  it  could  be  shown  that  the  investment 
was  not  a  desirable  one,  which  had  not  been 
done  in  the  present  instance. 

Wu'C^smaTlav  9Utt0i)t  Mvutt, 

Munday  v.  Guyer,    March  18,  1847. 

practice. — evidence. — examination  of 
co-defendant. 

Notwithstanding  the  6  fy  7  Vict,  c.  85,  the 
evidence  of  a  co^fendant  cannot  be  read 
where  both  defendants  have  exactly  the 
same  cases. 

The  suit  was  instituted  for  specific  perform- 
ance of  an  agreement  relating  to  a  house  at 
New  Charlton,  near  Woolwich.  The  only  point 
of  any  interest  arose  on  the  tender  oy  the 
defenaant  Guyer,  of  the  evidence  of  his  co- 
defendant  as  a  witness  on  his,  Guyer's,  behalf. 
The  Stat.  6  &  7  Vict.  c.  85,  s.  1,  enacts,  that  m 
courts  of  equity  one  defendant  may  be  examined 
on  behalf  ot  a  plaintiff,  or  a  co-defendant,  saving 
just  exceptions,  and  that  any  interest  such  de- 
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fendant  so  to  be  ezamiiied  mayhaffe  in  the 
BHtter,  or  any  of  the  matters  in  question  in  the 
cause^  shall  not  be  deemed  to  be  a  just  excep- 
tion to  the  testimony  of  such  defendant,  but 
■hall  only  be  considered  as  affecting  or  tending 
to  affect,  the  credit  of  such  defendant  as  a 
witness. 

:'Mr.  Rti5«e^i.and  Mr.  Pigott  appeared  for  the 
plaintiff,  and 

Mr.  Bacon  and  Mr.  Beales  for  the  defend- 
ants. 

His  Honour  was  of  opinion,  that  in  a  case 
like  the  present,  where  the  case  of  two  defend- 
ants was  precisely  the  same,  one  could  not  be 
^examined  as  a  witness  for  the  other.  Whatever 
ought  be  the  opinion  of  any  other  judge  .upon 
the  proper  construction  to  be  put  upon  tlus  act 
of  parliament,  he  would  decline  to  be  the  first 
judge  to  hold  that  one  defendant  could  be  ex- 
amined a»  a  witness  for  his  co-defendant,  both 
liaving  the  same  case. 

€lttecii'0  3deit(t. 
(Before  the  Four  Judges.) 
Tr%e  Proprietors  of  the  Cork  and  Bandon  Rail- 
way Company  v.  Cazenove,   T.  T.  1847. 

JtKFAKT  BHARBHOLDBR.— RAILWAY  CALLS. 

The  plea  of  infancy  is  not  of  itself  an  answer 
to  an  action  for  calls  on  a  railway  company 
under  Me  8  4*  9  Vict,  c.  16. 
Quare,  Whether  to  an  action  for  eaUs,  brought 
under  that  statute,  any  other  defence  oan  be 
set  up  than  one  of  those  mentioned  in  the 
27  th  section  of  that  act? 
AsBUMPBiT  for  seven  calls.   The  declaration 
4Sontained  seven  counts,  one  for  each  call,  and 
was  in  the  common  form  allowed  by  the  8  &  9 
Vict.  c.  16,  (the  Companies  Clauses  Consolida- 
tion Act,)  s.  26,  which  enacts,  "That  in  any 
Bctbn  brought  by  the  company  against  a  share- 
bolder  it  shall  not  be  neceseaiy  to  set  forth  the 
special  matter,  but  only  to  declare  that*  the  de- 
fendant is  the  holder  of  one  share  or  more,  and 
is  indebted  in  the  sum  of  money.  Sic,  whereby 
an  action    hath   accrued."      The    defendant 
pleaded,  as  to  the  first  three  counts  in  the  de- 
claration, that  the  call  claimed  in  each  of  the 
said  three  counts  became  due  while  he  was  an 
infant  under  age,  and  as  to  the  remaining  four 
shares,  that  he  was  charged  as  the  registered 
owner  thereof,  and  that  at  the  time  he  became 
such  he  was  an  infant  under  age,  to  wit,  Ike, 
and  that  since  he  had  become  of  age  he  had  not 
registered    anew,  nor  done  any  act  to  make 
himself  liable  upon  the  original  registration. 
Demurrer  and  jomder. 

Sir  /.  Bayley  in  support  of  the  demurrer. 
This  case  depends  on  the  8  •&  9  Vict.  c.  16. 
That  statute  enacts,  (s.  7,)  that  the- shares  shall 
be  personal  estate,  and  that  (s.  6)  every  person 
who  shall  have  subscribed  a  certain  sum,  nnd 
whose  name  shall  have  been  entered  on  the  re- 
gister, shall  be  deemed  a  shareholder.  The 
31st  eection  enacts,  that  such  caNs  shall  be 
paid  when  demanded,  and  that  the  word  shares 
holder  shall  include  his  legal  p^sonal-repre*. 


tentative.  The  26th  section  gives  <a  qgM  of 
action  for  caUs,  and  prescnbee  the  form  of  ^ 
declaration,  and  the  27th  aection  enacts,  "-diat 
on  the  trial  or  hearing  of  such  action  or  suit  it 
shall  be  sufficient  to  prove  that  the  defendant 
at  the  time  of  making  soch  call  was  a  bidder 
of  one  share  or  jnore  in  the  nndortakiag,  and 
that  snch  call  was  in  feet  made  and  notice 
thereof  given ;  and  it  shall  not  be  mcfsnaiy  to 
prove  the  appointment  of  the  directors  who 
made  the  call,  nor  any  other  matter  what- 
soever; andthereoDon  the  company  ahall  he 
entitled  to  recover  what  shall  be  due  upon  soch 
call,  with  interest  thereon,  unless  it  shall  appor 
that  any  such  call  exceeds  the  presiaibed 
amount,  or  that  due  notice  of  sucn  call  was 
not' given,  or  that  the  prescribed  interval  be- 
tween two  successive  caUs  had  not  elapaed,  or 
that  ealls  amounting  to  more  than  the  smn  pie- 
soribed  for  the  total. amoont  of  ealls  in  one 
year  had  been  made  within  tiiat  period/'  Thk 
section  describes  all  that  is  necessarv'for  the 
maintenance  of  the  action,  and  all  that  is 
allowed  to  be  set  up  in  the  defeoee.  Infiucy 
of  the  shareholder  is  not  one  of  the  things  ^- 
lowed  to  be  set  up.  [Mr.  Justice  CbUri^e. 
Do  you  mean  that  nothing  but  what  is  there 
stated  could  be  set  up  as  a  defence?]  Yes. 
[Mr.  Justice  Coleridge,  Then  if  the  defdidaat 
was  a  married  woman,  that  fact  conld  not  he 
set  up  in  answer  to  the  action.]  It  could  not 
The  kgidature  meant  to  make  every  v^gistered 
shareholder  liable,  except  in  the  cases  then 
stated.  It  could  not  allow  an  inquiry  in  every 
case  as  to  how  a  person  became  aefanraholder. 
That  infonts  might  be  shareholders  was  a  fact 
contemplated  by  the  statute,  for  the  7fHh 
section  expressly  declares  that  an  infant  assy 
vote  by^  his  guvdian,  and  that  his  vote  any  he 
given  m  person  or  by  praxv. 

Mr.  Cron^ton  on  the  other  aide.  InfiMicy  is 
a  common  law  defence,  and  cannot  be  taken 
away,  except  by  the  express  wofda  off  a  ntstate. 
There  are  no  such  woras  in  this  etatote.  It  is 
true  that  tins  statute  dedares  that  all  poaons 
who  are  registered,  shareholders  are  to  beliafale 
to  calls,  and  that  in  this  enactment  there  is  no 
exception  of  any  particular  class  of  pessoan, 
but  tne  old  rules  of  the  common  law  most  he 
applied  to  construe  such  an  enactment.  Jut 
innint  in  all  things  which  stand  to  hia  benefit 
shall  have  the  favour  and  protection  of  the  kw, 
and  in  such  matters  is  like  other  aaen,  but  not 
in  things  not  to  his  benefit.    JEH^er.* 

The  same  doctrine  is  fully  enforced  in  SlsviD 
V,  LordZouche.^  The  Statute  of  Bailifih  says, 
that  all  persons  who  are  bailifirs  •  shall  •  aeeooat 
and  shall  be  liable  to4>e  taken  in  execution,  yet 
an  infant  shall  *  not  he  taken  in  encutioQ, 
though  he  mav  be  a  bailiff.  The  general  ex- 
pressions usea  in  the  statute  cannot  pat  an  end 
to  a  common  law  right,  and  the  defence^  set  up 
in  this  plea  is  therefoce  a  soffisient  mmmuc  to 
the  action. 

Lord  Denman,  C.  J.  Hie  statute  nsakes  re- 
gistered shareholders  liable  for  calls.    The  de- 
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iendant  bean  tbat  cfaftrscter ;  that  10  not  dexued, 
Init  rather  admitted,  in  the  plea.  But  then  it 
is  eaid  that  he  was  an  infant  when  he  became  a 
shareholder.  That  is  not  at  all  an  anewer  to 
tiiis  action.  If  the  circaraataneea^nnder  which 
he  became  a  shareholder  ^vere  ench  as  to 
prevent  him  from  making  a  lawful  contract,  or 
if  he  had  on  coming  of  age  repudiated  the 
contract,  that  fact  should  have  been  pleaded. 
Bat  as  the  statute  contemplates  the  holding  of 
these  shares  by  an  infant,  the  mere  plea  of 
infancy  as  an  answer  to  an  action  for  calls  is 
not  sufficient.  With  respect  to  the  culls  coming 
due  subsequent  to  his  coming  of  age,  his  ac- 
quiescence there  sets  up  the  whole  transaction. 
Mr.  Justice  Patteson.  The  general  rule  of 
law  in  favour  of  infants  is  not  now  the  subject 
of  donbt.  The  question  here  is  confined  to  the 
eonstiuction  of  the  act  of  parliament  which 
makes  the  holder  of  shares  liable  to  calls  upon 
all  the  shares  held  by  him.  llian  who  may 
be  a  :holdcr'  of  shares  ?  Among  others,  a 
minor  may,  for  the  79th  section  expressly 
enables  him  to  vote  as  such  in  a  particular 


Mr.  Justice  Co/eru/^re' concurred. 

Mr.  Justice  Erie,  The  defendant's  plea 
•bows  that  he  had  permitted  his  name  to  be  on 
the  roaster  after  he  became  of  age.  That  was 
a  ratification  of  his  previous  acquisition  of  his 
tbares. 

Judgnient  for  the  plaintiff. 


ANALTriGAL  DIGEST  OF  CASES, 

4IIP0BTBD   IN   ALL  THE   COURTS. 

C^ommon  Zato  ®ourt0* 
EVIDENCE. 

ADMINI8THAT0R. 

See  JudffmaU  of  Manor  Court. 
ADMI88IOM8. 

CoHitn^tion  of  notiee.^^ln  an  action  on  a 
bin  of  exchange  alleged  to  have  been  accepted 
bvthe  defendant,  under  the  style  and  firm  of 
A.  &  Co.,  an  order  was  made  by  consent,  to 
admit  the  hand- writing  of  the  acceptance.  The 
notice  to  admit  was  as  follows : — "  Bill  of  ex- 
change for  121/.  \0s.  drawn  by  the  plaintiff, 
upon  and  directed  to  the  defendants  bs  A,  Sc 
u>M  and  accepted  by  B.  for  the  defendants  as 
^'  &  Co.,  payable,  &c.,  and  indorsed,  &c. : 
HeldfUtiai  this  admission  precluded  the  defend- 
ants froiA  denying  the  authority  of  B.  to  bind 
the^firm  d  A.  &  Co.  hj  such  acceptance,  and 
^ns  not  a  mere  admission  that  he  signed  an  ac- 
ceptance purporting  to  bind  that  firm.  Wiikes 
V.  Hopkim,  1  C.  B.  737. 


AMBIOUITT. 


See  Contract. 


CONTRACT. 


Amhi^ty. — ^ParoZ  ewJence.— The  defendant, 
by  a  wntten  contract,  agreed  to  sell  the  plaintiff 
60  tons  of  "ware  potatoes,"  at  5/.  a  ton.  It 
appeared  in  evidence,  that  in  the  neighbour- 


hood, three  qualities  of  potatoes  were  known, 
''wares,  middlings,  and  chats,"  waroe  Wng 
the  largest  and  best :  Held,  that  evidence  ww 
not  admissible  to  show  that  the  [Haintiff  had  in 
fact  contracted  for  the  side  to  him  of  a  pattica-. 
lar  kind  of  ware  potatoes,  viz.,  "  Regentfa 
wares,  whilst  those  offered  to  him  by  the  de- 
fendant were  of  an  inferior  kind,  viz.,  "  Kidney 
wares."     Smith  v.  Jeffreys,  16  M.  &  W.  661. 

DEBD. 

See  Recitals  in  Deed, 

DOCUMENTS. 

Place  of  custody, — At  the  trial  of  a  feigned 
issue  to  ascertain  whether  certain  townships 
composing  a  parish  were  entitled  to  the  sepa- 
rate appointment  of  overseers,  the  master  of  the 
workhouse  of  the  union  in  which  the  paiish 
was  situate  produced  certain  bastardy  Donds 
from  the  year  1716,  which  he  stated  he  received 
about  four  years  ago,  but  had  no  knowledge 
whence  they  came. 

Held,  that  this  evidence  was  properly  received, 
the  workhouse  being  the  natural  repository  for 
such  documents,  and  one  in  which  it  was  rea- 
sonable to  expect  to  find  them.  Slater  v, 
Hodgson,  33  L.  O.  189. 

See  Inspection  of  Documents. 

ESTOPPEL. 

See  Judgment  of  Manor  Court. 

FALSE   IMPRISONMENT. 

Special  damage. — In  an  action  of  trespasa 
and  false  imprisonment,  where  the  plaintiff  was 
committed  to  prison  by  the  defendants,  and  es- 
penses  were  incurred  in  an  unsuccessful  attempt 
by  the  plaintiff  to  obtain  his  discharge  by  suing 
out  a  writ  of  habeas  corpus  :  Held,  that,  if  theae 
expenses  were  admissible  in  estimating  the 
amount  of  damages,  they  could  only  be  given 
in  evidence  under  an  allegation  of  special  da- 
mage in  the  declaration.  Spenee  v.  MeynM 
and  another,  33  L«  O.  92. 

HBXR8AY. 

See  Secondary  evidence, 

IN8PBCTION   OP   DOCUMENTS. 

In  an  action  by  an  allottee  of  shares  in  an 
abortive  railway  company  against  a  provisional 
committee-man  to  recover  back  the  aeposit,  the 
court  will  order  the  defendant  to  allow  the 
plaintiff  to  inspect  and  take  a  copy  of  the  par- 
liamentary contract  and  subscribers'  agreement, 
if  it  appear  that  those  documents  are  in  the 
possession  or  control  of  the  defendant.  Stead- 
man  V.  Arden,  4  D.  &  L.  16. 

Case  cited  in  the  judgment :  Marrow  v.  Sanders, 
3  Moore,  671  ;  1  Bred.  &  B.  318. 

JUDOMBNT  OP   MANOR   COURT. 

How  proved,  —  Effect  of  former  judgment 
against  admiinistrator,  —  Estoppel, — The  judg- 
ment of  a  manor  court  in  a  plea  of  debt  is  suf- 
ficiently proved  by  production  of  a  minute  in 
the  court  books,  containing  entries  of  the  plead- 
ings, but  setting  forth,  as  to  the  judgment,  only 
a  form  of  caption,  names  6f  parties  and  suitors 
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of  the  court,  and  a  memorandam  thai  a  venire 
facias  was  executed^  verdict  found  for  plaintiff, 
and  final  judgment  entered  for  debt  and  costs, 
specifying  the  amounts  :<^the  deputy  steward 
of  the  court  stating  that  be  was  present  at  the 
trial,  and  that  it  was  not  usual  to  draw  up  a 
more  formal  judgment ;  and  it  appearing  that  a 
levari  facias  nsid  issued,  reciting  a  judgment  in 
terms  corresponding  with  the  entry. 

An  administrator  sued  in  the  manor  court 
for  debt  due  from  the  intestate,  pleaded,  no 
assets.  Replication,  that  he  had  assets.  Issue 
thereon,  and  verdict  for  plaintiff.  Judgment 
was  entered  up,  execuUon  issued,  and  nulla 
bona  returned.  Plaintiff  declared  in  debt, 
setting  forth  these  proceedings,  and  alleging 
that  defendant  had,  at  the  time  of  the  recovery, 
assets  to  be  administered,  and  had  eloigned 
and  wasted  them.  Plea,  that,  at  the  time  of  the 
recovery,  defendant  had  fullv  administered,  &c., 
without  this,  that  he  had  eloigned  or  wasted, 
&c.  Issue  thereon.  Held,  that,  on  the  trial  of 
the  issue,  defendant  could  not  prove  that  all 
assets  which  had  come  to  his  hands  at  the  time 
of  the  former  recovery  had  been  duly  adminis- 
tered. And  that  the  plaintiff  might  take  this 
objection  without  having  replied  the  former  re- 
covery as  an  estoppel,  Dawson  v.  Gregory,  7 
Q.B.756. 

LIMITATIONS,  STATUTE  OP. 

Payments  on  account  within  m  years. — A., 
an  attorney,  being  indebted  to  B.  in  several 
sums  on  bond  and  simple  contract,  bearing 
interest,  from  time  to  time  stated  accounts  with 
B.,  in  which  he  debited  himself  with  the  in* 
tereet,  and  took  credit  for  payments  which  he 
made  from  time  to  time,  on  account  of  B,,  for 
the  rent  and  tithes  of  a  farm  occupied  by  JB., 
and  other  disbursements.  The  latest  of  these 
accounts  was  stated  in  1823,  and  a  balance 
was  struck  therein  in  favour  of  B. :  up  to  that 
time  the  rents  and  tithes  had  nearly  balanced 
the  interest,  but  the  rents  were  then  con- 
siderably reduced.  Afterwards  A,,  who  took 
considerable  pan  in  the  management  of  ^.'s 
affairs,  continued  to  pay  the  rents  and  tithes 
on  B.'s  account,  and  stated  a  further  account 
with  B.  in  writing,  in  which  he  took  credit  for 
the  payment  of  rent  and  tithes,  but  inserted  no 
item  on  the  debit  side.  The  latest  accouut 
stated  was  in  1842.  J5.,  in  1843,  sued  A,  for 
the  sums  due  on  simple  contract,  and  interest 
thereon. 

Held,  that  the  facts  above  stated  were  evi- 
dence for  the  jury,  from  which  they  might  find 
that  the  payments  of  rent  and  tithes  since  1823 
were  payments  made  on  account  of  the  interest 
due  on  the  simple  contract  debts,  so  as  to  take 
the  case  out  of  the  Statute  of  Limitations. 
Worthington  v.  Grimsditek,  7  Q.  B.  479. 

Cases  cited  io  the  judp:ment :  Asbby  r.  James, 
11  M.  &  W.  54f ;  Waogh  v.  Cone,  e^nh 

w.aar. 

MONBY   LENT. 

Evidence  to  support  count  fot^^^A,,  in  1837, 
transferred  1,000/.  in  the  4  per  cents,  to  B., 


who  possessed  other  stock  of  tlie  sarae  descrip> 
tioo.  B^  after  some  yean,  sold  out  all  his 
stock,  including  the  l,000i.  B.  made  pay- 
menta  to  A*  equal  to  5  per  cent,  upon  that  som 
until  A.'0  deatL  Aftv  the  death  of  A^  her 
executor  wrote  to  B.  referring  to  the  trsBssc- 
tion  as  a  loan  of  money.  B.  in  reply  asaected 
that  he  was  employed  by  A-  to  purchase  an 
annuity  for  her,  and  that  he  had  done  eo.  No 
purchase  of  an  annuity  was  proved :  Held,  that 
there  was  evidence  to  go  to  the  jury  in  support 
of  a  count  for  money  laU,  Howard  v.  Dambmy, 
2  C.  B,  803. 

Case  cited  in  the  judgment :  Kaniagtoii  t.  Mac* 
morris,  5  Taunt.  2f 8. 

NSGI.IGENCB. 

1.  Improper  drimng. — ^In  an  rnction  on  the 
caae  for  improper  and  negligent  driving,  in 
which  the  declaTation  alleged  generallT,  that 
the  injnry  to  the  plaintiff  was  caused  try  the 
improper  and  negligent  driviDg  of  a  horse  and 
phaeton  by  the  defendant ;  it  was  hM  com* 
petent  for  the  plaintiff  to  show  that  the  defend- 
ant drove  the  norse  in  a  bit  or  bridle  that  was 
not  suitable  for  the  purpose. 

Improper  driving  means  a  neglect  to  possess, 
or  to  use,  the  requisite  degree  of  skill  or 
strength  for  the  safe  conduct  of  the  horse. 
Hall  v.  Barratt,  33  L.  O.  258. 

2.  Gas  company. — A  gas  company  incorpo- 
rated by  act  of  pariiament,  with  the  usual 
powers  to  take  up  pavements,  &c.,  for  the  pur- 
pose of  laving  down  and  repairing  means,  mptn, 
&c.,  had  /or  some  years  supplied  gas  Co  a  noose 
belonging  to  the  plaintiff;  the  oefy  means  of 
shutting  it  off  being  by  a  stop-cock  icitJbsa  the 
house,  the  key  of  which  was  kept  by  the  oc- 
cupier. The  last  tenant,  on  quitting,  gave 
notice  to  the  company  that  he  should  not  re- 
quire any  further  supply  ;  and  one  of  their 
workmen,  at  his  request,  removed  a  chande&er 
from  one  of  the  rooms,  learing  the  end  of  the 
pipe  properly  secured.  The  internal  fittings 
were  the  property  of  the  plaintiff.  Whiht  the 
house  remained  untenanted,  the  gas,  by  some 
unexplained  means,  escaped,  and  an  explosioa 
took  place,  by  which  the  house  was  consi- 
derably damaged. 

In  case  against  the  company,  alleging  a 
breach  of  duty  on  their  part  in  not  takiiig 
proper  means  to  prevent  the  influx  of  the  gas 
into  the  house,  the  judge  havin^gf,  i^on  the 
above  facta,  directed  a  nonsuit,  the  court  d^ 
dined  to  interfere. 

Negligence  on  the  part  of  the  plaintiff  was 
held  to  he  an  admissible  defence  under  the  pka 
of  not  guilty.  HMcn  v.  lAverpooi  New  Gas 
Company,  3  C.  B.  1. 

Case  cited  in  the  judgment :  Bridge  ▼.  Gtuh! 
Junction  Railway  Company,  3  M.  &  W.  f44; 
6  Dowl.  P.  C.  S40. 

NEW  TRIAL, 

Verdict  agasntt  evidence, — Refeetiom  ^  eei* 
denee. — ^The  court  will  not  grant  a  new  tiial 
on  the  ground  of  the  verdict  being  against  evi- 
dence, S  it  appear  upon  the  notes  of  tihe  tnd 
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that  evidence  lud  been  improperiy  itjected, 
which,  if  received,  would  have  warranted  the 
jury  in  returnhig  the  verdict  sought  to  be  set 
aside. 

The  plaintiff;  in  the  farther  and  better  par- 
ticnlara  of  his  demand,  delivered  under  a  judge's 
order,  omitted  all  mention  of  a  sum  for  which 
he  had  given  the  defendant  credit  in  the  par- 
ticulars delivered  with  the  declaration.  At  the 
trial,  it  appeared  that  the  further  particulars 
were  alone  annexed  to  the  record ;  but  the  de- 
fendant offered  in  evidence  the  particulars  in 
which  the  credit  was  given  to  him.  The  under- 
sheriff  having  refused  to  receive  these  particu- 
lars in  evidence,  the  jury  notwithstanding  found 
a  verdict  for  the  defendant.  On  motion  for  a 
new  trial,  on  the  ground  of  the  verdict  being 
against  the  evidence:  Held,  that  the  court 
would  not  grant  a  new  trial,  as  the  particulars 
tendered  in  evidence  ought  to  have  been  re- 
ceived, and,  if  that  had  been  done,  tbe  verdict 
would  have  been  warranted.  BmUtony.  Pritch^ 
ord,  4  D.&L.  lir. 

NI8I   PRIU8,  OBJBCTION8  AT. 

See  Waif,  right  of. 

NOTICE  TO   QUIT. 

Proving  notice  by  copy,  vnthoui  notice  to  pro- 

(&tce.— A  written  notice  to  quit  may  be  proved 

by  production  of  a  copy,  though  no  notice  has 

been  given  to  produce  the  originaL    Doe  d, 

Fleming  v.  Somerton,  7  Q.  B.  58. 

Cnes  cited  in  the  judgment :  Kine  v.  Beaamont, 

f  Bn.k  B.  S88 ;  Swaio  v.  Lewis,  ft  Cro.  M. 

&  R.  261 ;  S.  C.  3 1  yr.  998. 

NOTICE  TO  ADMIT. 

See  Admissions. 

PABOL  BVIDBNCB. 

See  Contract. 

POST-MARK. 

Semble,  if  the  post-mark  of  a  letter  be  given 
in  evidence,  it  ought  to  be  proved,  either  by 
persons  from  tbe  post-office,  or  by  persons  who 
are  in  the  habit  of  receiving  letters  from  that 
posV-office.  Woodcock  v.  Houldtwortk,  16  M. 
&  W.  124. 

PRIVILEGED   COMMUNICATION. 

See  Slander* 

PRODUCTION  OP   DOCUMENTS. 

See  Notice  to  qaii. 

RECITALS   IN  A   DEED. 

A.,  by  a  deed,  in  which  it  was  recited,  tbat 
be  was  seised  in  fee,  mortgaged  to  B,  in  lee. 
Indorsed  on  this  deed  was  a  memorandum^ 
signed  by  C,  "that  by  an  indenture  of  sur- 
cbar(]re,  l)earinff  date,  &c.,  the  within  premises 
were  charged  by  me,  the  purchaser  of  the  eauity 
of  redemption  thereof  with  the  payment  ot  the 
tober  sum  of  325/.  and  interest.*' 

Held,  that  this  amounted  to  an  admission 
by  C.  that  he  came  in  under  A,,  and  that  he 
was  therefore  bound  by  the  recital  that  bound 
^'    Doe  d.  Gairford  v.  Stone,  3  C.  B.  176. 


REJECTION  OP  BVIDBNCS. 

See  New  Trial 

8BCONDARY  EVIDENCE. 

SuMdent  search,^- Hearsay, —  On  examina- 
tion uefore  removing  magistrates,  it  was  de- 
posed, in  order  to  let  in  secondary  evidence  of 
an  indenture  of  apprenticeship  (not  parochial), 
that  D.  had  possession  of  it  after  the  appren- 
tice's death,  and  had  stated,  in  answer  to  an  in- 
quiry, that  she,  D,,  had  given  it  to  S.,  the  mas- 
ter of  a  workhouse  in  which  D,  was  an  inmate ; 
that  S.  was  dead,  and  S.'s  widow  had  stated,  in 
answer  to  inquirv,  that  she  had  searched  8.'s 
papers,  but  coula  not  find  the  indenture,  and 
dad  given  up  all  the  parish  papers  to  an  assist- 
ant overseer :  it  was  further  aeposed,  that  ^e 
said  overseer,  in  answer  to  inquiry,  that  he  bad 
examined  the  papers,  but  did  not  recollect  see- 
ing the  indenture,  and  had  handed  over  the 
papers  to  another  assistant  overseer:  and  it 
was  proved,  that  this  last  bad  searched  the 
papers,  but  could  not  find  the  indenture  :  that 
the  master  and  matron  of  a  workhouse,  in  which 
D,  (after  the  inquiry  first  stated)  had  died, 
stated,  that  no  papers  were  found  in  D.'s  pos- 
session at  her  deatn :  that  the  widow  of  the  so- 
licitor who  prepared  the  indenture  stated,  that 
her  husband's  papers  were  in  possession  of  F. ; 
and  that  the  said  papers  in  P.'s  possession 
were  searched,  but  toe  indenture  could  not  be 
found.  On  this  proof,  the  magistrates  received 
the  secondary  evidence.  On  appeal,  proof  was 
given  as  above,  and  also  direct  proof  of  the 
search  of  the  papers  by  <S.'s  widow. 

On  this  proof  the  sessions  received  the  se- 
condarycvidence :  Held, 

Ist.  That  the  magistrates  and  the  sessions 
were  to  iudse  for  themselves,  whether  the  proof 
of  bonafiM  search  was  satisfactory,  and  that 
this  court  could  not  disturb  their  conclusion 
without  seeing  that  it  was  one  which  they  could 
not  legitimately  come  to. 

2n<ny.  That  the  conclusion  here  appeared  le- 
gitimate in  each  case,  and  could  not  be  im- 
peached as  derived  in  part  from  hearsay  evi- 
dence. Reg,  V.  Inhabitants  of  Kenilworth,  7 
Q.  B.  642. 

Cases  cited  in  tbe  judgment :  Rex  r.  Morton,  4 
M.  &  S.  48 ;  Rex  v.  Denia.  7  B.&  C.  6f0; 
Bishop  of  Meath  v«  Marquis  of  Westminster,  3 
N.  C.  183,  200. 

BLANDER. 

Privileged  communication,— Evidence  of  ex* 
press  maUce, — ^To  an  action  for  a  libel  the  de- 
fendant pleaded  not  guilty,  and  a  justification. 
He  ofiTered  no  proof  of  the  justification,  but  gave 
evidence  to  show  that  the  document  was  pub- 
lished under  circumstances  rendering  it  a  pri- 
vileged and  private  communication  between 
defendant  and  a  third  party. 

Held,  that  the  jury,  m  forming  their  opinion 
(upon  the  first  issue)  whether  or  not  the  com- 
munication was  privileged,  ought  not  to  ti^e 
into  consideration  the  fact  that  the  justification 
had  been  pleaded  and  abandoned.  Wilson  v 
Robinson,  7  Q.  B.  68. 
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Aaal9twttll)99^  of  C^u.-^-Editar's  Lethr  Bag. 


UNDERTAKIKO    TO  •  GIVB    ItATKEIAL    XVI- 
DBNCB. 

1.  A  letter  written  and  posted  in  conntjr  A'^ 
and  addressed  to,  and  reeeived  by,  the  plaintiff 
in  countv  B,,  whereby  the  defendant  admits  a 
part  of  the  debt  claimed  in  the  action,  is  evi- 
dence sufficient  to  satisfy  the  pluntiff's  under-* 
taking  to  give  material  evidence  in  county  A^ 
HaU  V.  Story,  16  Mv  &  W.  63. 

2.  In  an  action  for  goods  sold,  the  plaintiff, 
who  was  bound  by  an  undertaking  to  give 
Ti-^otoriftl  evidence  in  the  county  of  Durlmm, 
gfive  in  evidence  a  letter  written  by  the  defend- 
ant, admitting  part  of  the  claim,  which  letter 
was  posted  in  Durham  and  roeeived  in  York- 
shire. Held,  sufficient  to  satisfy  the  under- 
taking.   HaU  V.  Storey,  4  D.  &  L.  345. 

C4s«  cited  in  the  judgment  s  Gflling  t.  Dugsn,  1 
C;  B,  8. 

VERDICT   AGAINST  EVIDENCE. 

See  New  Trial. 

WAY,   RIGHT  OF. 

Etidenee  of  agreement  to  explain  acts  of  re- 
pair.— Objections  at  nisi  prius, — Defendant,  at 
nut  priut,  to  prove  a  public  right  of  way  over 
plaintiff's  land,  showed  acts  of  repair  done  in  a 
certain  year  by  C,  the  township  surveyor. 
Plaintiff  offered  to  prove  in  answer  an  agree- 
ment made  in  that  year,  between  C  and  the 
steward  of  plsdntiff's  predecessor,  that  C,  in 
consideration  of  lepayment  by  the  steward, 
should  repair  a  road,  which,  according  to  plain- 
tiffs case,  was  the  road  now  in  question.  De- 
fendant's counsel  objected,  because  it  did  not 
appear  that  the  steward,  in  that  character,  had 
authority  to  make  such  agreement.  The  judge 
received  the  evidence,  which  was  not  further 
objected  to ;  and  plaintiff  had  a  verdict. 

Oh  a  motion  fur  a  new  trial,  on  account  of  the 
improper  reception  of  evidence,  the  former  ob- 
jection was  renewed,  and  it  was  argued,  also, 
that  the  evidence,,  when  given,  did  not  show 
that  the  road  to  which  the  agreement  related 
was  the  same  as  that  nowm  question. 

Held,  1.  That  (assuming  the  roads  to  be 
identified)  the  agreement,  even  if  the  steward 
had  no  sufficient  authority,  was  evidence  to 
explain  the  fact  of  repair,  and  was  properly 
admitted. 

2.  That,  if  the  evidence  failed  to  identify  the 
roads,  that  objection  should  have  been  made  at 
nisi  prius,  when  the  defect  appeared,  and  the 
judge  should  have  been  requested  to  strike  the 
eviaence  out  of  his  notes,  and  that  point  could 
not  now  be  raised.  Ferrand  v.  MiUigam,  7 
a  B.  730. 

VITNBB8B8. 

Camfniesion  to  examine. — Upon  a  motion,  on 
the  part  of  the  defendants,  for  a  commission  to 
examine  witnesses  abroad,  it  was  required  that 
it  should  appear  to  the  satisfaction  of  the 
coart,  upon  an  affidavit  from  their  attorney, 
that  the  evidence  of  the  witnesses  proposed  to 
be  examined  was  material  and  necessary  to  the 
defence  of  the  action.  Healy  v.  Young,  2  O.  B. 
702. 


THE  EDITOR'S  LETTER  BOIL 

The  next  volume  of  the  Legal  Observer 
wilL.be  further  enlarged,,  in  order  to  incnsM 
the  number  and  vedne^f  the  Rbbobts  of  Re- 
cent Decisions;  without  cnrtttlhii^  any  of 

the  Original  Articles,  or  select  Infonnalion,  for 
which  the  Work  has  been  distinguished*  We 
trmt,  indeed,  to  improve  alao  the  eeopeof  oar 
original  disquisitions. 

In  carrying  this  improvement  into  effect,  and 
to  enable  the  Reports  of  Casee  and  other  Gooit 
bai^esfl  to  be  collected  together  aod  readily 
referred  to-'-the  work  wiU  be  dhrided  into  two 
parts. 

The  1st  Part,  containing  original  articles  on 
all  projected  alterations  in  the  Low  and  Pnc 
tice; — the  state t>f  the  Profeaaioo  andmeBsaRS 
for  its  improvement ; — ^New  Statates,  with  ex- 
planatory notes  and  diaquisitionff  on  tiben-  c<hi- 
struction; — ^Parliamentary  Bills,  Reports  aad 
Returns :  --Notes  or  (Commentaries  on  import- 
ant DecisioDS  .  in  Common  Law,  Equity,  aad 
Conveyancing : — the  Law  of  Railwajrs,  Insur- 
ance, and  other  Joint  Stock  Companiee: — ^Re- 
view of  New  Books:— Tbe  Law  of  Attorneys 
and  Costs,  and  the  Examination  of  Articled 
Clerks :  —  Proceedings  of  Law  Societies :  — 
Legal  Biography ;  Correspondence ;  Profes- 
sional Lists,  &C. 

The  2nd  Part  containing  origimal  and  earljf 
Reports  of  every  important  Decision  in  aU  the 
Superior  Courts,  by  Barristers  of  theaevenl 
Courts:— New  Rules  and  Orders  of  Court;— 
an  Analytical  Digest  of  aU  Reported  Cases  in 
aU  the  Courts  —  classified  according  to  the 
leading,  subjects  adjudicated  upon;  —  Cause 
lists;— Circuits;— Sittings;  and  every  other 
information  relating  to  the  bttsinees  of  aU  the 
courts. 

The  price  will  remain  the  same  as  at  present, 
viz. :  8c/.,  or  stamped  9d. 

A  correspondent  at  Birmiogham.  rete 
"Tacitum"  to  the  6th  section  of  the  New 
County  Courts  Act,  which  repeals  the  S  &  9 
Vict.  c.  127,  and  every  other  act,  &c.  so  far  as 
the  same  afi^ct  or  relate  to  the  jurisdic^n,  &c. 
of  that  court  or  give  jurisdiction  to  any  other 
court,  &c. ;  sect.  7  pnmdea  for  proceedioai 
conunenced  previously  to  the  passing  of  the 
act,  and  the  sects*  98  and  99»  for  unsettfed 
judgments,  &c.  in  coiurts  holden  by  virtue  of 
that  act,  or  under  any  act  repealed  by  that  net, 
for  the  payment  of  any  debt,  &e. 

The  letter  from  Rochester  shall  be  inserted. 

We  wfll  endeavour  to  procure  a  fuller  r^Mirt 
of  the  case  of  Richard  v.  tongdon,  33  L.  0. 477. 


DIGEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  SEPTEMBER  18,  1847. 


*  Quod  magu  ad  nos 


Pertiaet,^et  neMire|tnaIum  est,  agitamus.' 


HOBJIT. 


^/^w^^^r^^ 


PRIVILEGE  OF  MEMBERS  OF  PAR. 
LIAMENT  FROM  ARREST. 


This  sabject,  which  wbb  discussed  in  a 
fimner  number/  as  a  question  of  law,  has 
sdwcquently,  as  it  might  readily  havebj.:n 
anticipated  it  would  have  done,  beo.i 
brought  under  the  consideratioa  of  one  of 
the  learned  judf^s  sitting  at  chambers,  as 
a  matter  of  judicial  decision. 

Mr.  Thomas  Duncombe,  one  of  the 
memhers  for  the  Borough  of  Finsbury, 
whilst  sojourning  in  Yorkshire,  was  ar- 
rested onder  a  writ  of  capias,  addressed  to 
the  sheriff  of  that  county,  on  the  Srd  of 
September,  and  applied  to  Mr.  Justice 
Williams,  the  sitting  judge  at  chambers,  to 
be  discharged,  on  the  ground  that  he  was 
exempted  from  arrest  by  reason  of  his 
privilei^e  as  a  member  of  parliament.  The 
authorities  to  which  our  readers*  attention 
have  already  been  directed  were  nearly  all 
brooght  under  the  notice  of  the  learned 
judge,  who  finally  made  an  order  for  the 
discbarge  of  the  defendant  from  custody, 
upon  condition  that  no  action  should  be 
brought  for  the  arrest. 

As  we  ventured  to  intimate,  the  extent 
of  the  privilege  is  involved  in  some  doubt, 
and  in  such  a  caae  the  learned  judge  was 
dearly  justified  in  deciding  in  ftivoor  of 
liberty.  The  learned  judge's  order,  how- 
ever, nay  become  the  subject  of  an  appeal 
to  the  court  in  which  tlie  action  is  depend- 
Bg,  in  Miclioelmas  TenB»  and  we  confess 
we  should  be  glad  the  question  waa  more 
fUly  dtscoiaed  ^aa  it  appears  to  have 


been  on  this  occasion  at  chambers,  and 
that  its  determination  was  founded  on 
something  more  solid  and  satisfactory  than 
a  vague  p^^ssage  from  Blackstone's  Com- 
lAentaries,*^  a  work  which  with  all  Its  merit 
cannot  be  regarded  as  the  most  precise  or 
accurate  legal  authority. 

Concurring  with  those,  however,  who 
desire  to  see  our  legislative  institutions  re- 
spected as  well  as  powerful,  we  should 
greatly  prefer  finding  the  question  set  at 
rest  for  ever,  by  the  voluntary  relinquish- 
ment of  a  privilege  which  the  altered  cir- 
cumstances of  society  no  longer  rendera 
necessary  for  the  preservation  of  parlia- 
mentary independence.  That  the  aban- 
donment of  such  an  odious  distinction 
would  be  expedient,  can  scarcely  be  denied 
by  those  who  agree  with  us  In  considering 
that  its  assertion  never  faiL^  to  reflect  dis- 
credit not  only  on  the  individual  who 
resorts  to  such  a  protection  from  tiie  ascer- 
tained claims  of  a  creditor,  but  also  ujxjn 
the  body  who  struggle  to  maintain  an 
exemption  from  the  operation  of  laws 
the  pressure  of  which  Is  seldom  complained 
of  by  any  but  the  improvident  and  dis* 
honest.  • 

It  will  be  recollected  that  in  the  session 
before  the  last,  a  bill  was  introduced  by 
Lord  Brougham  on  this  subject ;  and 
doubtless  it  will  be  again  brought  forward. 
We  shall,  therefore,  in  our  next  number, 
while  the  matter  is  before  the  public^ 
enter  somewhat  at  length  Into  the  general 
policy  of  the  question,  /^  xC^K^^ 


•  See  ante,  p.  336. 
Vol.  xxxiv.     No.  1,019. 
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VaceUum  Fef$  vptm  Issuing  Ffqtt  w.Baukn^fi^^ 


VACATION  FEES  UPON  ISSUING 
FIATS  IN  BANRUPTCY- 


A  REPORT  has  gone  the  round  of  the 
morning  papers,  of  a  statement  alleged  to 
have  heen  made  by  Mr.  Lloyd,  of  MQk 
Street,  as  to  Che  expense  of  obtaining  the 
Lord. Chancellor's  signature  to  a  fiat  in 
bankruptcy,  which,  we  understand,  is  in- 
correct, and  which  we  have  been  requested 
to  notice « 

Mr.  Lloyd  is  erroneously  supposed  to 
have  stated  that  he  had  paid  a  sum  of 
14/.  148,  for  obtaining  the  Chancellor's 
signature  to  a  fiat  issued  at  the  instance  of 
a  bankrupt,  upon  a  declaration  of  Insol- 
vency. We  understand  the  fact  to  have 
been,  that  Mr.  Lloyd  stated  he  paid  the 
sum  of  12&  Qdf  being  his  proportion  of 
the  expenses  of  a  journey  to  obtain  the 
Chancellor's  signature,  in  addition  to  the 
ordinary  fees  paid  upon  the  issue  of  a  fiat, 
which,  we  believe,  amount  to  1/.  128,  iyd. 
in  the  first  instance,  and  a  further  sum  of 
SI*  7s.  6d.f  making  together  the  10/.  re- 
quired by  the  stat.  6  Geo.  4,  c.  16,  s.  4. 

The  additional  sum  of  14jf.  14«.  would 
have  amounted  in  certain  cases  to  a  positive 
prohibition.  It  greatly  exceeds  the  com 
pensation  allowed  to  a  solicitor  in  many 
mstances  for  his  personal  exertions  in 
working  a  fiat  from  first  to  last  We  were 
quite  sure,  even  before  we  made  the  in- 
quiry, that  there  must  have  been  an  error 
in  the  statement:  it  would  have  been 
perfectly  monstrous  to  impose  a  tax  of 
such  magnitude  either  on  a  bankrupt  de- 
siring to  divide  the  remnant  of  his  estate 
amongst  his  creditors,  or  upon  creditors 
suing  out  a  fiat  with  the  view  of  adminis- 
tering a  bankrupt  estate.  The  payment  of 
even  so  small  a  sum  as  I2s.  6d,,  in  addition 
to  the  usual  fees,  however,  we  consider 
objectionable  in  principle.  Those  who 
practise  in  the  Court  of  Bankruptcy  com- 
plain, not  without  some  sliow  of  reason, 
that  they  have  no  vacation.  A  commis- 
Bioner  sits  in  that  court  six  days  in  every 
week,  all  the  year  round,  for  the  purpose 
a)f  opening  fiats,  hearing  cause  shown 
against  summonses  served  on  trader 
debtors,  considering  the  sufficiency  of 
bonds  entered  into  under  the  statute  1  &  2 
Vict.  c.  110,  8.  8,  and  disposing  of  other 
i)usines8  of  a  peremptory  nature. 

The.urgenqy  and  uncertainty  of  com- 
ip^rqial  transactiQ^i  -renders  this  continu- 
,crur  attention  to  the  affairs  of  a  bankrupt 
more  tlian  expedi^Qt.  It  is  indispensable 
^OieSectuate  t^(  *  #hich  is  the  great  ob- 


ject of  the  Bankruptcy  Laws^^-lhe  eqfoal 
distribution  of  the  bankrupt's  propertj 
amongst  all  his  creditors,  A  fiat  sued  oat 
at  the  instant,  is  frequently  the  only  means 
the  law  provides,  by  which  an  importonate 
or  a  wen.informed  (*reditor  is  prevented 
from  protecting  himself  from  loss  at  tbe 
expense  of  all  the  other  credttOTS,  by 
sweeping  away  the  entire  property  of  a 
trader.  Judgments  may  be  signed  and 
executions  issued,  as  well  during  the  long 
vacation  as  at  other  periods  of  the  year.  It 
is  only  reasonable,  therefore,  that  tbe  ma- 
chinery by  which  the  Bankrupt  Laws  are 
put  into  operation  should  be  equally  ac- 
cessible at  every  period. 

No  one  could  desire  that  the  Lord  Chan- 
cellor, who  needs  relaxation  at  least  as 
much  as  any  other  member  of  the  profes- 
sion, should  remain  in  town  daring  the  long 
vacation,  merely  to  affix  his  signature  to 
fiats  in  bankruptcy.  Means  might  readily 
be  devised  by  which  a  direct  personal  ap- 
plication to  his  lordship  in  such  case  could 
be  dispensed  with.  By  analogy  to  the 
practice  of  the  Common  Law  Courts,  it  is 
now  understood,  that  one  of  the  equity 
judges  remains  in  London  or  its  neighbour- 
hood during  the  long  vacation,  to  attend  to 
applications  that  do  not  admit  of  postpone- 
ment. The  vacation  judge  might  surely 
be  entrusted  with  the  charge  of  signing 
fiats,  which,  ^e  apprehend,  is  a  mere 
ministerial  duty,  when  the  preliminary 
forqis  have  been  complied  with  and  are 
regular. 

At  all  events,  we  are ,  satisfied  that  the 
attention  which  has  now  been  directed  to 
tbe  subject,  will  prevent  the  establishment 
of  an  objectionable  practice.  When  the 
emoluments  of  professional  men  have  been 
reduced  to  so  low  a  scale,  as  to  render  it 
questionable  to  some  persons,  whether  the 
profession  can  continue  to  be  conducted  in- 
dependently, it  is  certainly  not  the  time 
for  imposing  an  additional  burthen  on 
suitors  by  the  creation  of  new  official  fees 
of  any  amount.  The  reduction,  if  not  the 
total  abolition,  of  official  fees,  is  one  of  the 
objects  to  which  all  who  are  sincerely  de- 
sirous of  seeing  the  profession  placed  on  a 
better  footing  might  advantageously  direct 
their  efforts. 

We  ought  perhaps  to  add,  that  it  is  only 
when  a  fiat  issues  upon  a  bankrupt  s  own 
petition,  under  the  7  &  8  Yict.  c.  96,  that 
the  Chancellor*s  signature  is  necessary.  In 
ordinary  cases,  the  fiat  is  signed  by  one  of 
the  masters. 


ham  of  Attofney9^Vtew  Statutes  effecting  AUeratiotu  in  the  Law. 
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LAW  OF  ATTORNEYS. 


BrrECf    OF     TBB     NON-DELIVBttT     OT     A 
SIGNED  BILL  UNDER  A  PLEA  OF  SET-OFF. 

The  provision  of  the  statute  which 
obliges  a  solicitor  or  attorney  to  deliver  a 
signed  bill  to  the  party  charged  one  month 
before  action,  was  the  subject  of  judicial 
coDstruction  in  a  recent  case  in  the  Court 
of  Queen's  Bench.^  To  an  action  of  as- 
sumpsit the  defendant  pleaded,  as  to  part 
of  the  amount  claimed,  that  the  action  was 
brought  to  recover  fees  due  to  the  plaintiff 
as  an  attorney,  and  that  no  signed  bill  had 
been  delivered  pursuant  to  the  statute; 
and  he  also  pleaded  a  set-off  to  the  whole 
declaration.  At  the  trial  the  plaintiff 
showed  that  there  had  been  several  money 
advances  made  by  him  to  the  defendant, 
but  was  unable  to  prove  the  delivery  of  a 
signed  bill,  so  as  to  maintain  the  action  for 
services  as  an  attorney.  The  defendant, 
however,  in  endeavouring  to  meet  the 
plaintiff's  claim  as  proved  under  his  plea  of 
set-off,  put  in  evidence  an  account  rendered 
to  him  by  the  plaintiff,  by  which  the  latter 
charged  himself  with  some  sums  due  to  the 
defendant,  and  on  the  other  side  discharged 
himself  by  items  due  for  his  costs  as  an  at- 
torney. The  result  of  the  account  was, 
that  there  was  a  balance  of  53/.  due  to  the 
plaintiff,  but  if  the  item  for  costs  were  ex- 
cluded, there  would  be  a  balance  of  20/. 
due  to  the  defendant. 

Mr.  Justice  Erie,  who  tried  the  cause 
at  am  prius,  held,  that  the  defendant 
having  put  in  the  account,  must  be  taken 
to  have  put  in  both  sides  of  it,  and  was  not 
entitled  to  withdraw  from  consideration  the 
amount  of  the  costs,  upon  the  ground  that 
the  plaintiff  could  not  recover  them,  inas- 
much as  no  signed  bill  was  proved  to  have 
been  delivered.  The  plaintiff,  upon  tliis 
ruling,  had  a  verdict  on  the  issue  raised  by 
the  plea  of  set-off,  the  issue  being  entered 
for  defi^odant  on  the  plea  denying  the  de- 
livery of  a  signed  bill.  An  application  was 
afterwards  made  to  the  full  court  for  a  new 
trial  on  the  ground  of  misdirection,  and  it 
was  urged  that  the  plaintiff  could  not  be 
permitted  to  set  off  his  bill  of  costs,  not 
being  in  a  position  to  recover  these  costs, 
as  no  signed  bill  had  been  delivered  by  him. 

The  court  after  taking  time  to  consider, 
upheld  the  ruling  of  the  learned  judge  at 
nisi  prtiM,  and  overruled  the  objection,  ex- 
pressly on  the  ground  that  ''the  non- 
delivery of  a  signed  bill  of  costs  by  an  at- 


torney does  not  prevent  the  debt  from  at* 
taching,  but  only  operates  to  prevent  an 
action  being  brought  to  recover  iu'*  The 
motion  for  anew  trial  was  therefore  refused* 


*Harrifoiiy.  TWmer,  l6LawJ.,395.  aB. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

THE  CItT  OF  LOKDON  SMALL  DXBT8  OOOBT. 

10  &  11  Vict,  c.  Ixn.  (Local). 
An  Act  for  the  more  easy  Recoveiy  of  Small 
Debts  and  Demands  witnin  the  City  of  Lon- 
don and  the  Liberties  thenof.    r2Dd  July. 
1847.] 

Constitution  of  the  Court,  OppicsBfl, 
&c. 
6  Sf  6  W,  4,  e,  94.  Actions  to  he  hereqfter 
commenced  in  the  Sheriffs  Court,  for  sums  not 
above  20/.  to  be  heard  and  determined  under  the 
fn-omsi&ne  of  this  ool.^-Whereas  by  an  act  dT 
parliament  passed  in  the  session  of  parliament 
held  in  the  6  &  6  W.  4,  c.  zciv.,  intituled  "An 
Act  for  amending  and  consolidatiag  the  Acts  of 
Parliament  for  the  Recovery  of  Sinall  Debts  in 
the  City  of  London  and  the  Liberties  thereof, 
and  for  enabling  the  Goods  of  the  Debtors  to 
be  taken  in  execution/'  the  various  acts  then 
in  force  for  establisl^ng  and  regulating  the 
Comt  of  Reqaesta  in  tiie  city  of  LMidon  for  the 
recovery  of  small  debts  withm  the  said  city  and  > 
the  liberties  thereof,  and  thereby  severally  recited, 
were  repealed ;  and  by  the  said  act  certain  per- 
sons therein  named  or  referred  to  were  nomi- 
nated and  appointed  commissioners  of  the  said 
Court  of  Requests,  to  sit  as  usual  in  the  said 
couit  for  the  period  and  in  'the  rotation  therein 
mentioned ;  and  by  the  said  act  powers  wen 
granted  for  the  estabMshment  of  the  said  court, 
and  for  canying  on  the  business  thereof :  And 
whereas  the  ciw  of  London  is  a  county  of  itself: 
And  whereas  tne  Sheriffs*  Court  ^  of  the  city  of 
London  is  a  court  of  ancient  jurisdiction,  hav- 
ing cognizance  of  all  pleas  of  personal  actions 
to  anv amount:  And  whereas  it  is  expedient 
that  tne  manner  of  proceedina  in  the  said  court 
for  the  recovery  of  small  debts  and  demands 
should  be  altered  and  regulated,  and  that  the 
Court  of  Requests  estabhshed  under  the  said 
recited  act  ofparliament  should  be  abolished : 
May  it  there&re  please  your  Majesty  that  in 
may  be  enacted ;  And  be  it  enacted, 

1 .  That  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  201., 
whether  on  balance  of  acooont  or  otiierwise, 
which  shall  hereafter  be  commenced  or  tried  in 
the  Sheriffs'  Court,  shall  be  holden  in  the  said 
court  without  writ,  and  shall  be  heard  and  de- 
termined in  a  summary  way,  and  according  to 
the  provisions  of  this  act:  Provided  always, 
that  the  said  court  shall  not,  under  the  pro- 
visions of  this  act,  have  cogiusanoe  of  any  ac- 
tion of  ejectment,  or  in  which,  although  the 
debt  or  damage  claimed  may  not  exceed  20^, 


*  This  act  abolishes  the  City  Court  of  Re- 
quests and  extends  the  jurisdiction  of  the 
Sheriff^  Court,  The  court,  though  it  will  have 
the  power,  wiU  not  be  called  the  County  Court, 
bat  retain  its  ancient  name,  y2 
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<ilinmii>ii  or  to  a^  toil,  faiiv  laavktt,  oc  ten 
iUte  sknli  b»  ia  <wstios,  ov  ibl  which,  the  ya* 
lldity  of  aoHr  dense,  becpest^  or  fimkation 
itndor  any  will  or  eettlement  max  be  disputed^ 
or  in  any  aclaon  for  any  Mbel  or  slander,  or  for 
criminal  coaveraailion,  of  for  8edaotion»  or  for 
breach  of  promise  of  marriaffe. 

2.  All  other  actions  ana  proceedinas  to  be 
carried  onae^f  this  act  had  notpaseea, — ^That 
all  pleas  of  personal  actions,  ana  all  other  pro- 
ceedings ia  the  ShenfiV  Couit,  except  the  trial, 
under  the  proviaion^of  this  act,  of  pleae  of  per- 
aonal  actions  where  ^ne debtor  damagockimed 
ia  not  more  than  20/.,  or,  not  bein|^  more  than 
Ml:,  is  esceptad  from  the  provisanM  of  this 
act,  shall  and  may  be  commenced  and  carried 
on  in  the  said  conrt  aa  i£  thia  act  had  not  been 
passed;  andallproceediagaiaperBOBalaelioiis 
whaw  the  debt  or  damage  alakaed  is  not  more 
than  201.,  which  may  have  beea  aotuaUy  com- 
menced in  the  Sheriffs'  Conrt  befisre  the  com- 
mencement of  thie  act,  and  which  might  have 
been  commenced  in  the  said  ommt  under  the 
provisions  of  this  act,  shall  be  contmaad,  exe- 
ented,  and  enforced  against  sU  persons  liable 
tliereto  in  the  same  manner  as  if  they  had  been 
commenced  therein  under  the  proviaioBfi  of 
lins  act ;  and  all  other  proceedings  in  the  said 
eomt,  not  being  proceedings  m  personal 
actions  where  the  debt  or  damage  claimed  is 
not  more  than  202.,  and  which  o<Mild  not  have 
been  commenced  in  the  said  court  under  the 
prorisions  of  tl^s  act,  shall  be  continued,  ere- 
cuted,  and  enfbiiced  against  all  persons  liaUe 
lliereto  in  the  same  manner  in  all  respects  aa 
the^  might  have  been  continued,  executed,  and 
enforced  in  case  this  act  had  not  passed. 

3.  Court  to  be  keid  at  Gmldkall^ThaM  the 
said  court  shall,  as  weU  for  tiie  purposes  of 

this  act  as  for  all  other  purposes,  be  held  at  the ^^^-^ , ^ 

Guildhall  within  the  city  of  London,  or  at  such  |  privileges  and  perform  all  the  duties  of  the 
other  place  within  the  said  city  as  the  mayor,  I  judge  of  the  f«aid  court. 

aWermen,  and  commons  of  the  said  city  in  I     9.  Chamberlain  to  be  trtaeurer  of  Sher\fi^ 
common  covTncil  assembled  shall  from  time  to   Cotrrt.  —  That   the  chamberlain  for  the  uam 


act  in  0$9rt  qf  Bmmtf  ^  U 
Sheriffs'  Court  under  this  ec^.^-Tbat  tH  pro- 
oeedwgs  ia  the  8ai4  Court  <tf  Beqw^  <x 
othsrwiae  in  axecotion  of  the  said  naiai  ac^ 
coaunenced  before  d&e  comuienciwiflnt  el  lUs 
act,  shall  be  aawlid  to  all  inkuAf  and  pBcpssas 
asif  thie  act  had  aot  been  pasaBdj  andms^ba 
continued,  executed,,  and  enfprced  in  tfaa 
Sheriffs'  Court,  under  the  provisions  of  thia 
act.  against  all  persons  liaUe  thereto,  in  tfaa 
same  manner  in  all  respects  aa  if  they  had  bssa 
commenced  in  dw  sain  const  under  tba  fr»* 
vieians  of  thiaact. 

7.  JudffB  </  ShBrijPt^  Cmut  ia  mmidv  ta 
actions  under  this  Ofct, — ^That  tba  juo^a  of  the 
Sheriffs'  Court  shall  preside  at  the  trial  in  tb^ 
said  court  of  all  actions  and  proceeding  com* 
menced  or  directed  to  be  carried  oa  tbesEOA 
under  the  provisiona  of  this  act 

8.  Judge  of  court  may  anpoint  a  dmmUf  m 
ease  of  illness,  ^'o.'-That  la  caaa  of  iOaesaar 
unavotdable  afasaace,  not  oceasioBed  by  his 
other  official  duties,  the  cause  whereof  shall  be 
entered  on  the  minutes  of  the  court,  it  shall  b^ 
lawful  for  the  judge  of  the  Sheriffs'  Courts  <^, 
in  case  of  the  inabihty  of  the  judge  to  make 
such  appointment,  for  the  said  mayor,  alder- 
men, and  commons  to  appoint  soaae  ofiber  pcs- 
son,  who  shall  have  pnaotiBed  as  a  bam4ter<*«^ 
law  for  at  least  seven  yaara^  to  act  aa  the 
deputy  of  such  judge  duriQ|a[  aoch  illness  or 
unavoidable  absence;  and  it  shall  aleo  be 
lawful  for  the  iudge,  with  the  approval  of  the 
said  mayor,  aldermen,  and  commons»  to  appoint 
a  deputy,  who  shidl  have  practised  as  a  barnstar 
for  at  least  three  years,  to  act  for  him  for  aay 
time  or  times  not  exceeding  in  the  whole  two 
calendar  months  in  any  coaaecative  period  of 
twelve  calendar  months  ;  and  every  deputy  so 
s^pointedt,  during  the  time  for  which  he  shall 
be  so  appointed,  shall  have  all  the  powers  and 


time  by  any  order  direct  or  a])po!nt, 

4.  May  or  ^  Sfc.^  to  appoint  daifs  and  place  for 
hclding  court. — That  it  shall  be  lawful  for  the 
mayor,  aldenhen,  and  commons  from  time  to 
time  to  appoint  the  place  and  day  or  days  for 
holding  the  Sheriffs'  Court  for  the  purposes  of 
this  act ;  and  the  order  for  the  first  holding  of 
the  said  eonrt  for  the  purposes  of  this  act  shall 
be  pubtished  in  two  London  duly  morning 
newspapers,  and  shall  be  sliiek  ap  at  ibe  prin* 


being  of  the  city  of  London  shall  for  the 
purposes  of  this  act,  be  and  l>e  coni>idered  as 
the  treasurer  of  the  Sheriffs'  Court, 

10.  Clerks,  ^'c.,in  the  Chamberlain's  ojiceto 
perform  such  duties  in  reference  to  the  ojfice  ff 
treasurer  as  shall  be  required,  and  shall  Se  paid 
an  extra  Mlaryfor  the  same, — That  the  setaral 
clerks  aaa  other  olBoers  and  servanta  .for  the 
time  being  emploved  in  the  oflice  of  theoham- 
...  barlain  of  the  saia  city  shall  from  timato  tinie 

cipal  door  or  entrance  of  the  said  GuildhiOl,,  perform  such  duties  in  reference  to  the  court 


and  shall  be  oontinaed  so  stuck  up  for  the 
period  of  one  month  at  the  least  before  the  day 
appointed  for  <he  flnt  holding  the  said  eourt. 

5.  4/^er  eoiamencemear  of  this  act  emating 
Court  of  Requests  to  be  aboHshed.-^Ths^  ftom 
ftnd  after  the  commeaosmeMt  of  this  act  the 
said  existing  Court  of  Requssto  for  the  m* 
-  covery  of  smaH  debts  in  the  said  city  and  the 
liberties  thereof  shall  be  abolished ;  and  the. 
said  recited  act  of  paxiiament  of  tl»  session 
heldintheS  &6  W.4,  shall  beandthesame 
is  hereby  repealed; 
6«  Alt  proeeed^B  commeacMf  iinder  tented 


and  the  office  of  treamrer  thereof,  hereby 
posed  on  the  said  chamberlain,  as  the 
berlain  for  the  time  being  in  his  character  af 
treasurer  of  the  court  shsdl  requiro;  and  crssy 
derk,  officer,  and  sei^raat  of  toe.  rhamberiaipi, 
so  employed  i»  perfoaniag  aay  of  the  dilties  of 
the  treasurer  of  the  oeuclb  fibidl  receive  and  be 
paid  fay  the  said  major,  aldermen,  and  «««&• 
mona,  out  of  the  genecal  fund  of  the  coux^ 
such  eartra  salary  or  aUowanoe  as  a  icmmiera- 
tion  for  their  services  y  the  aaid  ma>iN%  aldsT' 
men,  and  commons  snail  foom  tiflM  W 
thiak  sttftcitst  wd  prc^MKr 


m^^^m  ^W^^^V^^^F  ^E^^^^^r^9^m    ^^^^^^^9w^^t^^  ^^W  W^^^-wi^^9^^ 


jhifokUmemi  ^fturitkmi  oMb«  ifmepmHn^-^, 
ttftteftrf  ckiefcMiof  IheiKHiitto  b«  hif»* 
after  appomtedt  shiU  be  an  «ftto«iiey  of  one  of 
Imt  Mijest^e  svperior  emurts  of  eonuMii  Uwr, 
fiiK)  Mil  hatv«  pi»GtiMd  aa  mi  attoriMy  for  at 
InalfiTayeani  aad  toch  olerk  ahall  ba  a|»- 
poinledby  thataid  ma^,  aldanneB*  attd  eoai- 
aons;  and  i«  aaaa  of  mabilitf  or  iiiiabaha?iaQr 
nf  iha  dark  for  tha  t«a  Imng  of  the  court,  k 
abaU  ba  lawfiil  for  tba  aaid  mayor,  akdanaaa, 
aad  commoaa  to  Nmova  anah  clerks  and  to 
appoint  aoma  other  peraon,  qaalifiad  aa  afora- 
aBMl»tobeclarkofthacottrt}  and,  until  otbar- 
mm  dinctad  by  the  and  nmyoTi  aldannan,  and 
cammona,  erery  Mwh  dark  aball  be  paid  by 
fees,  as  bereinafter  provided ;  aiMl  in  eaae  any 
ainrtant  clerk  or  cleriu  ahaU  be  neeeaaary  for 
awTfing  on  tba  boamaaa  of  the  court,  eucb  aa- 
BHiDt  clerk  or  alcrka  ahaU,  durinfl  each  time 
ai  Ibe  chief  clerk  ebaU  be  paid  by  fees,  be  pro- 
vided  and  paid  bv  the  cbiflf  ekak  of  the  court, 
bat  if  tba  chief  clerk  shall  at  any  time  be  paid 

ia  salary  and  not  by  faea,  t6en  the  aaaiatant 
rkor  derka  abafl  be  appoiated  by  the  aaid 
Bafor,  alderman,  and  commons,  and  ehall  be 
pttdoot  of  the  |<eaend  fdnd  of  Uie  court  auck 
ymrly  adary  for  tiieiv  aarvioaa  aa  the  said 
aufar,  aldenpeOy  and  eomnMua  ahall  from 
tee  to  time  think  proper. 

13.  Chief  ehrk,  with  mrmftU  ^  pdg^t  moff 
•taitpmiy  m  ea$Bi^iUn$s$,Slr9^rhBiit 
be  lawful  for  the  chief  dark  of  the  court, 
vith  the  approval  of  the  judge,  or,  in  case  of 
tfaam&bili^<»r  the  dnef  clerk  to  make  such 
appointmeat,  lor  the  judge,  from  Uuie  to  time 
to  appeint  a  deputy,  qualified  to  ba  appointed 
abisf  clerk  of  the  court,  to  act  for  the  chief 
<Ml  of  the  court  at  any  time  when  he  ahaU  be 
(taveoted  by  illaeas  or  unavoidabk  absence 
«Maactbg m  auch office,  and  to  remove  auch 
d^oty  It  hie  pleasure;  and  such  deputy,  while 
MDg  mider  auch  apiiaiatment,  shall  have  the 
^  powers  and  privilepee,  and  be  anbject  to 
te  like  provisiona,  dotws,  aud  peaaltiea  for 
ju^befaaviomr  aa  if  he  were  the  i&ef  derk  of 
lae  eovt  ior  the  time  being. 

13.  Da^MT  €f  cMta.— Iliat  the  deric  of  the 
M^with  auch  assialant  clerk  or  derka  as 
«>|>*Mttd,  in  caae  any  auch  ahaU  beamployed, 
wQ  IMS  an  auHHnouaae,  warraata»  prscspta, 
^  mits  of  ezeeutioii,  and  rs|^ster  ail  oruam 
^  jadpaento  of  the  coatrt,  wad  keep  an  ne- 
fmorsMproaaedmgaoftheeom1,aud  skdl 
^  cbttue  oi  and  keq»  an  aecouut  of  afl  court 
tesnd  iuea  payabis  or  paid  aato  court,  and 
^>n  aiomcs  poia  into  and  out  of  osurt,  and 
^n  enter  an  account  of  all  such  fees,  fines, and 
■*"■»  m  a  book  bAmgiuil  to  the  aouit,  a»  be 
^byfahBtethat  pwpaae,andakdliroaa 
^totim^etauektMnsMMlba  diMoted 

A^  0fm^9krK%rmmt€f,mdhmiifm^ 
Mr  aNi>siMLr>-naa  it  skatt  aot  be  kmfuMbr 

**tek«fib»ceau% 


of  any  audi  dark  or  his  pastner^  to  act  aa 
traaauMT  or  aa  a  bailiff  of  the  court,  or  for  the 
tiuaausai^hia  ftftner  or  ckrk,  or  any  personm 
the  service  at  employment  oisucb  treasurer  or 
hie  partner,  to  act  as  dark  or  as  a  bailiff,  or  for 
any  bailiff,  his  partner  or  clerk,  or  any  person 
m  tba  aarviee  or  employment  of  any  bailiff  or 
bia  partner,  to  act  as  derk  or  treasurer  of  the 
oourt 

15.  Ci9rk^  tfC^  noitoactoi  oHomieM  ta  ile 
atmrt.'^ThaX  no  derk,  treasurer,  bailiff,  or 
other  officer  of  the  court  ahall,  dther  by  htm- 
sdf  or  hie  partner,  be  directly  or  indirectly  eft- 
gaged  as  attorney  or  agent  for  any  party  in  any 
proceeding  in  the  court. 

16.  Pemdty  of  SQL  on  nou'-observanceof  the 
two  previous  enactmcnta. 

17*  iVnasr  to  mtij^t  Sfc,  to  appoint  bai^s 
qf  the  court* — That  there  shall  be  one  or  more 
bailiff  or  bailiffs  of  the  court ;  and  auch  bailiff 
or  bailiffs  ahall  be  appointed  by  the  said  mayor, 
aldermen,  and  commons ;  and,  in  case  of  the 
inability  or  nusbehaviour  of  any  inch  bailiff  or 
bailiffs,  it  shall  be  lawful  for  the  said  mayor, 
ddermen,  and  commons,  or  the  judge  of  the 
court,  by  an  order  of  court,  to  remove  such 
bailiff  or  any  of  auch  bailiffs ;  and  one  of  the 
bailiffs  of  the  court,  if  there  shall  be  more  than 
on^  shdl  be  cdled  the  chief  bailiff  of  the  court. 
.  18.  Darter  qf/A«^a»/i/f«,4-c.— That  the  said 
bulifiu  or  one  of  them  shall  attend  every  8ittin|[ 
of  the  court  lor  such  time  as  shall  be  required 
by  the  judge,  ualeas  when  their  absence  shall 
be  dlowed  for  reasonable  cause  by  the  judge,  and 
shdl  by  themselves  serve  dl  die  summonses  and 
orders,  and  execute  all  the  warrants,  prec^ta, 
and  writs,  is  sued  out  of  the  court  under  the 
provisions  of  this  act;  and  the  said  bailifiSi 
shall,  in  the  execution  of  their  duties,  conform 
to  all  scKh  general  rules  aa  shall  be  icom  time 
to  time  made  for  regulating  the  proceedings  of 
the  court  as  herein-after  provided,  and  subject 
thereunto  to  the  order  and  direction  of  the 
judge;  and  the  aaid  bailiffs  shall  be  entitled  to 
receive  all  fees  and  sums  of  money  allowed  by 
this  act  in  the  name  of  feee  pgiv|rable  to  the 
bailtfi[^  out  of  wl^h  ther  shall  orovide  for  the 
execution  of  the  dutiea  mr  whicn  such  fees  aaa 
dlowed,  and  for  the  payment  of  the  bailiA  ac» 
cording  to  auch  acale  of  remuneration  aa  sha&' 
be  from  time  to  time  approved  by  the  Judge  | 
and  every  such  bailiff  sodl  be  responsible  for 
all  the  acta  and  defauUeof  himed^  m  like  man- 
ner as  the  dieriff  of  any  county  in  EiujlaBd  ia 
oBsible  for  the  aota  and  dewulta  ofnimastt 
end  his  officers. 

19-  O/hare  performimf  duiiee  under  recited 
o0i  mey  be  emeiwied  emder  thie  act, — Thai  tho 
persDoe  holmng  the  offices  or  performing  the 
dnCiee  of  derk,  aasistant  derk,  beadle,  or  ear* 
jeaut  IB  the  aaid  Court  ai  Bemieets  mMer  Hhia 
said  recited  act,  at  the  time  of  the  passing  ol 
ibie  aet,  and  who  shaU  contiatte  reapectively  to 
hold  the  aame  offioea  or  to  psribrm  the  aaao 
dutiea  at  the  time  when  the  add  act  ahall  be  ra» 
pealed  under  the  previa^a  of  this  act,  whether 
or  not  qudified  aa  berein-before  provided,  maj^ 


.^ ■    ■■■»,  «.  ^^,,^p^-  ».  .^  ^-»»  |if  the  said  .mayor,  aldermei^  and  comaaoBBa  ahatt 

^"^  or  any  peraon  in  the  aarviee  or  employ-  think  tk,  be  appointed  to  be  clerks  and  bailiffs 
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oftfce  Sfi«flR''Coi«f  for  til*  purpose?  of  ifcis 
act,  and,  if  so  appointed,  Shall' eonnnue  to  «m> 
cute  their  several  offices,  subject  to  the  power 
of  removal  provided  in  this  act. 

20.  IVeasurers,  clerks,  and  bailiffs  to  ^ve  se- 
curity. 

21.  Fees  to  be  taken  aecattUfip  to  gekedtUe  A, 
to  this  act,  and  tahks  to  be  ewktbUed  in  con- 
spicwous  places, — ^That  on  every  proceeding  in 
the  court  under  the  provisions  of  this  act  there 
shall  be  payable  to  tne  judge,  clerk,  and  bailiffii 
of  the  court  such  fees  as  are  set  down  in  the 
schedule  marked  (A.)  to  this  act  annexed,  or 
which  shall  be  set  down  in  any  schedule  of  fees 
reduced  or  altered  under  the  power  herein- after 
contained  for  that  purpose,  and  rone  other; 
and  a  table  of  such  fees  shall  be  put  up  in  some 
conspicuous  place  in  the  place  where  the  court 
shall  be  held,  and  in  the  clerk's  office ;  and  the 
fees  on  every  proceeding  shall  be  paid  in  the 
first  instance  by  the  plaintiff  or  party  on  whose 


dermen»  imd  cotoindnfriii^au^  can  shafi  avnd 
0uch  gross  or  yearly  aiim>  and  for  audi  time  n 
they  shall  think  jmt  to  be  awarded,  upon  con* 
sideratkm  of  the  spedsl  drcaowtaiiceB  o£  eadk 
ease;  and  all  siMh  compensasioiis  afaaD belaid 
out  of  the  genend  fi^  of  Ae  court,  to  be 
fomed  under  the  pKmskmt  of  this  ad :  Pro- 
vided always,  that  if  any  pmon  holdiiur  ssy 
office  in  the  said  Court  of  neoaeats  ^IbaSk  oeqH 
pointed  after  the  passing  of  this  act  to  wf 
office  or  situation  m  the  Sfaeriffii'  Court,  the 
payment  of  the  compensation  anrarded  to  hka 
under  this  act,  so  long  as  he  shall  continue  to 
receive  the  salary  or  eawlumeiits  of  waA  office 
or  employment,  shall  be  stispended  if  the 
amount  ot  such  salary  or  emolumeniB  is  graato' 
than  the  amount  of  such  compensation,  or,  if 
not,  shall  be  diminished  by  tiie  amoiint  of  soeh 
salary  or  emoluments. 

23.  Ofieert  of  court  amy  bepmd  by  saianei 
instead  of  fees.    If  cowri  aboUtked,  mo  compel 


behalf  such  proceedmg  is  to  be  had  on  or  be^  I  sation  aUowed  eweepi  in  oertmn  case. — That  it 
fore  such  proceeding,  and  in  default  of  pay-  shall  be  lawful  for  the  major,  aldermen,  and 
ment  thereof  shall  be  enforced  by  order  of^  the  I  commons  to  order  that  the  judge,  clerk,  haihA; 
judge  by  such  ways  and  means  as  any  debt  or  and  officers  of  the  court,  or  any  of  them,  shall 
damage  ordered  to  be  paid  by  the  court  can  be  I  be  paid  by  salaries  instoid  of  feee,  or  in  amy 
recovered ;  and  the  fees  upon  execution  shall  manner  other  than  is  provided  by  this  act ;  and 
be  paid  into  court  at  the  time  of  the  issue  of  j  if  the  mayor,  aldermen,  and  commons  shall 
the  warrant  of  execution,  and  shall  be  paid  by  |  make  such  order,  or  if  any  act  shall  be  passed 
the  clerk  of  the  court  to  the  bailiff  upon  the  re*  i  whereby  it  shall  be  provided  that  the  comt 
turn  of  the  warrant  of  execution,  and  not  be- 1  shall  be  otherwise  constituted  than  is  provided 
fore :  Provided  always,  that  it  shall  be  lawful  by  this  act,  no  such  clerk  or  bailiff,  nor  any 


for  the  mayor,  aldermen,  and  commons  to  lessen 
the  amount  of  the  fees  to  be  taken  in  the  court 
under  the  provisions  of  this  act,  in  such  manner 
as  to  them  shall  seem  fit,  and  again  to  increase 
such  fees  so  that  the  scale  of  fees  given  in  the 
schedule  to  this  act  be  not  in  any  case  sur- 
passed; and  in  case  the  fees  allowed  to  be 
taken  by  the  judge,  clerk,  or  baihffs  of  the 
court  shall  appear  to  the  said  mayor,  aldermen, 
and  commons  to  be  more  than  sufficient,  it  shall 
be  lawful  for  the  mayor,  aldermen,  and  com. 
mons  to  order  that  a  certam  part  of  their  fees 
only  shall  be  paid  to  them  respectively,  as  the 
greatest  salaries  to  be  by  them  respectively  re- 
ceived; and  in  such  case,  and  so  long  as  such 
direction  shall  be  in  force,  the  amount  of  the 
residue  of  the  fees  shall  be  accounted  for  and 
paid  to  the  treasurer  of  the  court  for  the  pnr. 
poses  of  this  act,  and  shall  form  part  or  the 
general  fund  of  the  court. 

22.  Compensation  for  persons  whose  rights  or 
emoluments  will  be  diminished,  —  That  every 
person  who  shall  have  been  entitled  to  any 
office  or  to  any  fees  or  salary  for  his  services  in 
the  execution  of  the  said  recited  act  under 
which  the  existing  Court  of  Requests  in  the 
said  city  is  holden  shall  be  entitled  to  make  a 
claim  for  compensation  to  the  mayor,  alder 
men,  and  commons  within  six  catenoar  months 
after  the  commencement  of  this  act)  and  it 
'%hall  be  lawful  for  the  mayor,  aldermen,  snd 
commons,  in  such  manner  as  they  shall  think 
proper,  to  inquire  what  was  the  tenure  of  any 
such  office,  and  what  w»re  the  lawful  fees  and 
cmolaments  in  respect  of  which  such  connpen- 
^fion  shoidd  be  aUowed^  and  the  mayor,  al-  • 


judge,  treasurer,  or  otiier  officer  of  the  court; 
shall  be  entitied  to  any  compensation  on  ae* 
count  of  ceasing  to  hold  his  office  or  to  receiTC 
the  fees  allowed  by  this  act,  or  on  account  of 
his  emoluments  being  affected  by  such  ahera* 
tion,  unless  he  shall  have  acted  aa  cleric,  boBifl^ 
or  other  officer  of  the  said  Court  of  Requests 
before  the  passing  of  this  act,  in  which  caee  he 
shall  be  entitled  to  compensation  for  the  Umaof 
his  fees  or  emoluments,  in  like  manner,  and 
subject  to  the  same  regulations,  aa  he  would 
have  been  entitied  to,  under  the  provinont 
herein  contained,  in  case  he  had  been  deprived 
of  any  fees  or  emoluments  by  reason  of  the 
passing  of  this  act ;  and  in  sncn  case  all  sums 
payable  in  the  name  of  fees  to  such  oHioera  of 
the  court  as  shall  be  paid  by  salariea  shall  be 
paid  from  time  to  time  to  tlw  treasurer  of  the 
court,  who  shall  pay  the  said  several  salaries 
out  of  the  proceeds  of  such  fees,  and  the  aur- 
plns  shall  torm  part  of  the  general  fund  of  the 
court ;  and  wlienever  the  net  amount  of  the 
fees  shall  not  be  sufficient  to  pay  the  and  se- 
veral salaries,  the  deficiency  shdl  oe  made  good 
and  paid  out  of  the  corporate  funds  of  the  said 
city,  or  such  of  them  aa  the  aaid  mayor,  aldow 
men,  and  commons  shall  think  proper  mod 
direct. 

24.  Clerk  f^eomrt  to  Mher  to  tko  treannr 
an  accornU  cf feet  and  fines  as  tftenos  roftiroi. 
—That  the  derk  of  the  court  Arom  time  to 
time,  as  oflsn  as  he  shall  be  required  so  to  do 
by  the  treasurer  <Hr  judge  of  the  court,  and  in 
such  farm  as  the  treasurer  or  judge  ahall  re- 
quire, ahall  ddiver  to  the  trsasnrer  a  fidl  ae- 
in  writing  of  the  fci 
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aoortundcnp  tliftavibori^  of  ihk  act»  wd  alike 
aecount  of  all  fiaea  imposed  bv  the  court  under 
the.  pToviaions  of  this  aefe,  ana  of  the  easpeneee 
of  kVyin^  the  mne ;  and  ahall  pay  over  to  tiie 
tdeasorer^  quarteriy  or  oftener  in  every  year  by 
as>der  of  the  court,  the  moniee  remainiiig  in  hia 
bands  over  and  ahoi?e  his  own  fees  and  such 
balance  as  he  shall  be  allowed^  by  order  of  the 
eomt,  to  retain  for  the  current  expenditure  of 
tbe  court. 

25.  Treasurer  io  andii  accotmts  qfckrk^  and 
reeetoe  btdanees  from  Hme  to  time^-^ThsIl  the 
treaanrer  of  the  court  shall  from  time  to  time, 
qnarteiiy  or  dKener,  as  shall  be  directed  by 
order  of  the  courts  audit  and  settle  the  accounts 
of  the  cleik  and  other  officers  of  the  court,  and 
ihall  receive  the  balance  of  the  various  monies 
vboch  such  clerk  end  other  officers  shall  have 
received  under  this  act,  and  shall  pay  over  to 
the  judge  of  the  court  the  amount  of  his  fees, 
and  make  all  such  other  payments  as  it  ahf^  be 
requisite  to  make  thereout  in  accordance  with 
tbe  provisions  of  this  act,  and  diaU  from  time 
to  time  carry  the  balance  remaining  in  his 
bands,  or  so  much  thereof  as  he  shaU  be  di- 
rected to  carrv  to  such  account,  as  the  mayor» 
aldermen,  ana  commons  shall  direct. 

26.  Treasurer  of  court  to  remder  aeeouiUs  to 
nuBfOTf  ^e.  when  required. — ^That  the  treasurer 
of  the  court  shall,  once  in  every  vear,  and 
oftener  if  required,  on  such  day  as  the  mayor, 
aldermen,  and  commons  from  time  to  time  shall 
appoint,  render  to  the  mayor,  aldermen,  and 
eonunons  a  true  account  in  writing  of  alimonies 
received  and  of  aU  monies  disbursed  by  bim  on 
account  of  the  court  during  the  period  com* 
piiaed  in  such  account,  in  such  form,  and  with 
such  particulars  of  receipt  and  disbursement  or 
otherwise,  aa  the  mayor,  aldermen,  and  com- 
iBons  shall  from  time  to  time  require. 

27*  Mayor,  Sfo,,  to  direct  how  balances  shall 
be  appHed.'—TnaX  the  mayor,  aldermen,  and 
commmis  shall  from  time  to  time  make  such 
rules  aa  to  them  ahall  seem  meet  for  securing 
the  balances  and  other  sums  of  money  in  the 
hands  of  any  officer  of  the  court,  and  for  the 
due  accounting  for  and  application  of  all  such 
baknoes  and  other  sums  of  money. 

2S.  Clerk  to  send  to  mayor,  &c.  Accounts 
of  aE  auma  paid  by  him  to  treasurer. 

29.  Mayor,  &c.,  may  provide  court  houses, 
offices,  ecCt 

30.  Any  gaol  in  the  city  of  London  may  be 
used  aa  a  prison  for  the  purposes  of  this  act. 

31.  8  &  9  Vict,  c.  18,  as  to  purchase  of  land 
to  apply  to  thia  act. 

32.  Mayor,  &c.,  empowered  to  borrow 
money  for  the  purposes  of  this  act. 

33.  A  general  fund  to  be  raiaed  for  paying 
off  money  borrowed. 

34.  Property  of  Court  of  Bequests  to  vest  in 
the  tnasurer  of  the  court  under  thia  act. 

35.  If  separate  court  house  estabUsked,  the 
derk  to  hone  the  charge  thereof ^  and  to  appcsni 
mtd  disnnss  servants,  i^o^^That  if  a  aefMrate 
court  houae  ahall  be  built,  purchaaed,  or  hired 
for  the  purposea  of  the  Sheriffs'  Court>  the 
cleik  (^ue  conn  ^all  have  tibe  care  of  aiich 


'oo9rt>boQseandofficea!oftheicoi}rt,aiid  shall 
appoint,  and  have. power  to  dismiss,  tbe  neces- 
sary servants  for  taking  charge  of  such  court 
house  and  offices>  at  such  salaries  as  shall  t>e 
from  time. to  time  authorized  by  the  judge  with 
the  consent  of  the  mayor,  aldermen,  and  com- 
mons }  and  the  clerk  of  the  court,  under  the 
direction  of  the  mayor,  aldermen,  and  com- 
mons, and  subject  to  such  regulations  as.  they 
mav  require  to  be  enforced,  shall  in  every  case 
make  aU  necessary  contracts,  or  otherwise  pro- 
vide, for  repairing  and  furnishing,  and  for 
Gleaning,  lighting  and  warming  the  court  house 
for  the  time  b^ng  and  offices,  and  for  supply* 
ing  tba  said  court  and  offices  with  law  and 
office  hooka  and  stationery,  and  for  defraying 
all  other  necessary  expenses,  not  otherwise 
provided  for,  incident  to  the  holding  of  the 
court ;  and  the  charge  of  the  court  house  and 
offices,  and  expenses  therebv  incurred,  shall  be 
paid  out  of  the  general  fund  of  the  court;  pro- 
vided always,  that  the  treasurer  or  clerk  of  the 
court,  or  the  partner  of  such*  treasurer  or  clerk, 
or  any  person  in  the  service  or  employment  of 
euch  treasurer  or  clerk,  shall  not  be  directly  or 
indirectly  concerned  or  interested  in  any  such 
contract,  or  in  supplying  any  articles  for  the 
use  of  the  court  and  offices ;  provided  also^ 
that  no  payment  of  any  such  charge  shall  be 
allowed  in  the  clerk's  accounts  until  allowed 
under  the  hand  of  the  judge. 

36.  Judge  to  hold  the  court  where  mayor,  ^c, 
shall  direct. — Notices  for  holding  courts  to  be 
put  up  in  the  court  and  in  the  cUrk^s  office.-^^ 
That  the  judge  of  the  Sheriffs'  Court  shaU  at- 
tend and  hold  the  said  court  for  the  purposes 
of  this  act  at  the  place  where  the  mayor,  alder- 
men, and  commons  shall  have  ordered  that  the 
said  court,  shall  be  holden,  at  such  times  as 
they  shall  appoint  for  that  purpose,  so  that  a 
court  shall  be  holden  for  the  purposes  of  this 
act  once  at  least  in  every  calendar  month;  and 
notice  of  the  days  on  which  the  court  will  be 
holden  for  the  purposes  of  this  act  shall  be  put 
up  in  some  conspicuous  place  in  the  court  and 
in  the  office  of  the  clerk  of  the  court,  and  no 
other  notice  thereof  shall,  be  needed;  and 
whenever  any  day  so  appointed  for  holding  the 
court  shall  be  altered,  notice  of  such  intended 
alteration,  and  of  the-  time  when  it  will  take 
effect,  shall  be  put  up  in  some  conspicuous 
place  in  the  court  and  in  the  clerk's  office. 

Process  and  Procbbbtngs. 

,  37.  Process  of  the  court  to  be  under  seaL-" 
That  a  seal  shall  be  made  for  the  Sheriffs' 
Court  for  the  purposes  of  this  act;  and  all 
summonses  and  other  process  issuing  out  of 
the  said  couit,  under  the  provisions  of  this  ac^ 
shall  be  sealed  or  stamped  with  the  seal  of  the 
court;  and  every  peraon  who  shall  forge  the 
seal  or  any  process  of  the  court,  or  who  shall 
serve  or  enforce  any  such  forged  process  know- 
ing the  seme  .to  be  forgedi  or  deUver  or  cause 
to  be  delivered  to  any  peraon  any  paper  falsely 
purporting  to  be  a  copy  of  any  summons  or 
other  process  of  the  said  court  knowing  the 
same  to  be  ffdae*  or  who  ahall  act  or  profeaa  to 
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8Ct  uncrer  btit  Ibim  cwbof  nr  pnCBim  of  tht 
procMB  of  tnO  said  coiiit,  umA  be  ^uiltjp  of 
Ibtony. 

38.  ilcf«  7  4-8  Vht  &.96,  tmd  9^9  Viet, 
0.  127j  w>t  to  extend  to  thi$  ttct. — ^Tliat  none  of 
the  proyisioiM  and  enactmento  of  an  aet  paaaed 
in  the  8  Viot.,  intituled,  '*  An  Aet  to  amend 
the  Laws  of  Inaolveney,  Banknintcjr,  and 
Ezeeution/'  or  of  an  aet  passed  in  the  9  Vict, 
intituled,  "An  Aet  fbr  the  better  securing  die 
Fkynent  of  SmaU  Debts,**  shall  extend  or  re- 
late to  or  aiM  the  hirisdiction  and  practice  oi 
the  Sheriffs'  Court  m  any  action  or  proeeeding 
to  be  commenced  or  carried  on  therein  under 
the  powers  and  provisions  of  this  act 

39.  Suits  to  be  by  ^AtAi^.— -That  on  the  ap- 
plication  of  any  person  desirous  to  brine  a  suit 
in  the  court,  tne  clerk  of  the  court  sh^  enter 
in  a  book,  to  be  kept  fbr  this  purpose  in  his 


an  met  pemed  ia  lh»  9  ^lOVkt, 
*"  An  Aet  for  the  nan  eaa^  Rseovcfy  «f  J 
Debts  and  Dsmuds  m  finglaiMi,  wmA 
service  ahaH  be  as  valid  tts  if  t£e  earn 
made  onder  ike  pravisiona  of  tUe  act  by  Ite 
bailiffofthe9henfls'Cointwltla&  tiba  dtyef 
London  «r  *e  libeitiee  thanai 

43.  A»  la  tenwi^proeeetofComt^  CVaifc 
w  #*#  oily  o/Iio»dbii.— That  any  ennaTBBiia  or 
other  process  which  under  the  before-raenlMed 
Act  for  the  mem  easy  Rcoorerj  of  Smafi  Daftte 
and  Demands  in  England  and  WateaUlba 
requked  to  be  aerved  o«t  of  die  dktiiet  of  the 
court  from  whkh  the  same  ebaM  have  iaaaid 
may  be  served  within  the  dty  of  Loadtan  or 
the  liberties  thereof  by  the  bailiff  of  dw 
Sberifik'  Comrt ;  and  audi  service  abaft  be  aa 
valid  aa  if  the  aame  bad  been  aaada  by  Ike 
bailiff  of  the  court  out  of  whicfa  sii^ 


office,  a  plaint  in  wntini;  stating  the  names  and  I  or  other  process  shall  have  iasoed  widda  the 


the  last  known  places  of  abode  of  the  parties, 
and  the  substance  of  the  action  intended  to  be 
brought,  every  one  of  which  plaints  shall  be 
numbered  in  every  year  according  to  the  order 
in  which  it  shall  be  entered ;  and  thereupon  a 
summons,  stating  the  snbstance  of  the  action, 
and  bearing  the  nmber  of  the  plaint  on  the 
margin  thereof,  shall  be  issued  under  the  seal 
of  the  court,  according  to  such  form,  and  be 
served  on  the  defendant  so  many  days  before 
the  day  on  which  the  court  shall  be  holden  at 
which  the  cause  is  to  be  tried  as  shall  he  di- 
rected by  the  rules  made  for  regulating  the 
practice  of  the  court,  as  hereinafter  provided ; 
and  delivery  of  such  summons  to  the  defend- 
ant, or  in  such  other  manner  as  shall  be  speci- 
fied in  the  rules  of  practice,  shall  be  deemed 
good  service;  and  no  misnomer  or  inaccurate 
escription  of  any  person  or  place  in  any  such 
plaint  or  summons  shall  vitiate  the  fame,  so 
that  the  person  or  place  be  therein  described 
so  as  to  be  commonly  known. 

40.  Summons  may  isstte  tkomgh  cause  of 
action  may  not  arise  in  the  city, — lliat  such 
summons  may  issue  provided  the  defendant  or 
•  one  of  the  defrndants  shall  dwell  or  carry  on 
his  busmess  within  the  city  of  London  or  the 
liberties  thereof  at  the  time    of  the   action 

brought;  or  provided  the  defendant  or  one  of|  ^^^8  any  demand  or  caaae  of 
the  defendants  shall  have  dwelt  or  carried  onl^o*^  ^^^^n  20^.,  for  whi^  a  pl^at 


jurisdiction  of  the  court  for  wbkk  be  acta. 

44.  JPro^o/jemee  mU  of  district,  or  w  At 
o&wnce  of  ike  baU^.-^ThsX  service  of  nj 
sammona  or  o^er  process  of  Uie  eovrt  wiieb 
shall  require  to  be  served  out  of  the  d^  «f 
London  or  the  liberties  tbeivof  mvr  be  proved 
by  affidavit  purporting  to  be  sworn  b^ore  any 
mdge  of  a  County  Court,  or  b^ore  a  Marter 
Bz^ordinary  in  Chancery,  or  any  person  aav 
authorised  by  law  to  take  affidavits  ;  and  tfae^ 
fee  for  taking  such  affidavit  skaSL  Bot  be  aaase 
than  Is,,  and  shall  ba  costs  in  the  canee;  aad 
in  every  case  of  theanavoidable  absence  ei  tke 
bailiff  by  whom  any  suramoBa  or  other  pnaea^ 
of  the  court  shall  have  been  served,  the  saraea 
of  such  Bommons  or  olfaer  process  marf  ba 
proved,  if  the  judge  shall  ttunk  fit,  in  the  aaaar 
maimer  as  a  aoramoas  served  oat  of  ^  cily  of 
London  or  the  liberties  thereof  but  wiA 
additional  charge  to  either  of  the  parties  So 
sait 

Jurisdiction  or  thk  Coubt.* 
45.  Dsmasc^f no#  to  bodwidedfu'  tie 
of  bringinff  two  ormore  suits,— 'Yhat^ 
be  lawfid  for  any  plaantiff  to  dtv^  any 
or  cause  of  action  for  the  pwpose  of  1 
two  or  more  suits  in  the  eowt;  but  «iy 


net 


his  business  therein  at  some  time  within  six 
calendar  months  next  before  the  time  of  the 
action  brought ;  or  if  the  cause  of  action  arose 
therein, 

41.  Precinets,  4-c.,  mthin  the  city  of  London^ 
SfO,,  to  be  deemed  parts  thereof — That  all  pre- 
cincts and  extra-parochial  places  within  tJie 
city  of  Ix)adon  or  the  liberties  thereof,  or  ad- 
joining thereto,  shall,  for  the  purposes  of  this 
act,  be  deemed  to  be  parts  of  the  city  of  London 
and  the  liberties  thereof.     ' 

4«.  Processes  out  of  district  of  court  may  be 
served  by  baihf  of  any  other  court — 9  fy  10 
Vitt,  c.  95. — fl»t  any  summons  or  other  pro- 
ess  which  under  this  act  shall  be  required  to 
e  aerved  out  of  the  city  of  London  or  the 
berti  ee  thereof  may  be  served  by  the  baOiff  of 
aAy  court  holden  in  any  part  of  Ktogfond,  tmder ' 


far 
_  be 
enteied  under  this  aet  tf  not  for  more  than  901, 
mav  abandon  the  excess  of  such  demand  oiar 
ana  above  20/.,  and  thereupon  the  plaialiF 
shall,  OB  provkig  his  ease,  reoever  to  tm 
amount  not  eaieeeding  20/. ;  and  the  jadgpiasat 
of  the  court  upon  such  plaint  shaU  be  m  ML 
disehasge  of  all  claims  in  respect  af  aadi 
demand  or  cause  of  actiom,  aad  c«try  of  Iha 
judgment  shall  be  made  accovdii^. 

46.  Minors  may  sue  for  weyesL — Thai  ifc 
shall  be  lawful  for  my  pesBoo  under  the  age  af 
21  years  to  arosecntB  any  sail  la  die  eowt  lor 
aay  saaa  of  awney,  not  greater  tkam.  90i» 
raicb  mi^  be  due  to  bim  for  wages  0 
work,  or  for  wmIb  as  a  imriat,  in  the' 
manner  as  if  he  wesfr  of  Mi  agOi 


•  And  see  sections  7^,  lit,  113. 


47.  JwhrSMkmcftinui  m 
^aSp  tnd  ni/««^«cyr— Tli8t  tie  jtirisdibtHm  ^ 
ttid  court  sbaB  extend  to  ^  recovery  (A  any 
dttoand  not  evceediii|  the  tum  of  20/.,  wliicb 
!« the  whfde  or  part  ol  tfaetrnKqnidated  Mafiee 
ef  a  paat&enldp  account,  or  the  amount  or  pmrt 
part  of  the  amoinit  of  a  dietrlbntive  shu^  under 
an  intestacy,  or  of  any  legacy  under  a  win. 

48.  Exectitors  may  atte  and  he  sued. — ^Tlmt  it 
lAudl  be  lawful  for  any  execntor  or  adnrinie- 
trator  to  me  and  be  sued  in  the  cocrrt,  in  Kke 
maimer  as  if  be  were  a  party  in  his  own  right, 
ud  judgment  and  execntion  ohaH  be  imeh  as 
In  the  fike  case  wmdd  be  given  or  iasned  in 
wy  superior  court. 

49.  mfrivileffealhmed.--Th&t  no  prirSege, 
except  as  hereinafter  excepted,  dhadl  be  allowed 
to  any  person  to  exempt  him  from  llie  jurisdic- 
tion of  the  court. 

90.  One  qf  several  persons  liahie  may  be 
jsed.— That  where  any  plaintiff  shaU  have  any 
^Aenemd  recoverable  in  the  court  against  two  or 
more  persons  jointly  answerable,  it  shall  be 
•afieient  if  anjr  of  ench  persons  be  served  with 
panoeesa,  and  judgment  may  be  obtaintid  and 
ereeution  issued  against  the  person  or  persons 
to  served,  notwithstanding  that  others  jointly 
fild>le  may  not  have  been  served  or  sued,  or 
am*  not  be  within  the  jnrisdiction  of  the  court ; 
ana  every  such  person  against  whom  judgment 
ahaU  have  been  obtained  under  this  act,  and 
-mho  shall  have  satisfied  such  judgment,  sAiall 
be  entitled  to  demand  and  recover  in  l^e  court 
•contribution  from  any  other  person  jointly 
KaiUe  with  him. 

tit.  Judffe  ahme  to  determine  all  questions 
^Htdess  a  jury  be  summoned, — ^That  the  judge  of 
the  court  shall  be  the  sole  judge  in  all  actions 
iMnought  in  the  court,  and  shall  determine  all 
^^nestions,  as  well  of  fact  a&  of  law,  unless  a 
jury  shall  be  summoned  as  bereini^er  men- 
&ned ;  and  no  suitors  shall  in  any  case  be 
summoned  to  hold  or  have  any  jurisdiction  in 
fte  said  court. 

Jury. 

92.  AcHons  may  he  tried  by  jwy  when  parties 
require  it. — That  in  all  actions  where  the 
nmount  claimed  shsll  exceed  5/.  it  shall  be 
lawful  for  the  plaintiff  or  defendant  to  require  a 
jWTtobe  summoned  to  try  the  s^d  action; 
ana  in  all  cases  where  the  amount  claimed 
iduffl  not  exceed  91.,  it  shall  be  lawful  for  the 
Jpjjge,  in  hia  discretion,  on  the  appUcatton  of 
dtner  of  the  parties,  to  order  that  such  action 
"be  tried  by  a  jury ;  and  in  every  case  such  jury 
ihall  be  summoned  according  to  the  provisions 
lier«faniftfr  contained:  Provided  always,  that 
the  puty  reotiirrog  ajurv  to  be  summoned 
iSuM  give  to  the  cl^  of  ttie  court,  or  leave  at 
Mr  office,  such  notice  thereof  as  shaU  be  di- 
ivcted  by  llis  rales  made  for  regidat&ng  the 
jiracdee  of  the  court  as  hereinitfter  pftmded ; 
nUd  the  said  dertt  shiffi  cause  notSee  of  such 
dtmaud  of  a  jtirr,  made  either  bv  the  pkunttff 
tnr  defendant,  to  be  eommm^caiea  to  the  other 
^pntf  to  the  said  action,  €»ther  by  poet  or  by 
causing  the  same  to  be  delivered  at  his  usual 


ptee  «r  abode  or  hasiMM^  b«t  it  ahitfl  a«t  be 
neaeaaary  for  either  farty  to  prove  on  the  tnal 
that  such  notice  was  eommaniealed  to  ili0 
other  pally  by  the  dark. 

63.  Party  reqmiriaig  a  jury  to  make  a  depossL 
•^That  everv  pasty  requiiiqg  any  jury  to  he 
sammoned  ahidl  at  the  tim^  m  giving  the  sttd 
notice,  lokd  before  he  shall  be  entitled  to  have 
such  jury  aammoned,  pay  to  the  clerk  of  tfan 
court  the  aun  of  6«.  for  pajvient  of  the  yoif, 
and  sttoh  anai  shaU  be  considered  as  costs  w 
the  eaaae  unless  otherwise  ordered  by  the 
judge. 

54.  Wk»  skall  he  jwrors.-^ThsA  tha  se- 
condaries of  the  said  city  shall  cause  to  be. de- 
livered to  the  derk  of  th»  court  a  list  of  persona 
qualified  and  liable  to  serve  as  jurors  in  tins 
courts  of  assise  and  nisi  prius  for  the  said  ci^, 
within  fourteen  days  from  the  first  day  of 
January  in  each  year,  each  liat  containing  on^ 
the  names  of  persons  residing  within  the  juri^ 
diction  of  the  court,  for  which  list  the  said  ae- 
condaries  ahall  be  entitled  to  receive  out  of  ibe 
general  ftmd  of  the  court  a  fee  after  the  rate  of 
%fl.  for  every  folio  of  73  words ;  and  whenever 
a  jury  shall  be  required  undw  the  provisiona  of 
this  act  the  clerk  of  the  court  shall  cause  ao 
many  of  the  persons  named  in  the  list  as  shell 
be  needed,  in  the  opinion  of  the  judge,  to  be 
summoned  to  attend  the  court  at  a  time  and 
place  to  be  mentioned  in  the  summons,  and 
shall  administer  or  cauee  to  be  adminiatered  to 
such  of  them  as  ahall  be  impanelled  to  try  an|r 
cause  or  causes  an  oath  to  give  true  verdicts 
according  to  the  evidence ;  and  the  persona  eo 
summoned  shall  attend  at  the  court  at  the  time 
mentioned  in  the  summons,  and  in  default  #f 
attendance  shaU  forfeit  such  sum  of  money  as 
the  judge  shall  direct,  not  being  more  than  (I. 
for  each  default;  and  the  <klivery  of  saeh 
summons  to  the  person  whose  attendance  is 
required  on  such  jury,  or  delivery  thereof  to 
his  wife  or  servant,  or  any  inmate  at  his  ueuel 
place  of  abode,  trading,  or  dealing,  shall  he 
deemed  good  service:  Provided  slways,  that 
no  person  shall  be  summoned  or  compelled  to 
serve  on  such  jury  more  than  twice  within  one 
year,  or  who  shall  have  been  summoned  a»d 
shall  have  attended  upon  any  jury  at  the  aesiaes, 
or  any  Court  of  Nisi  Prius,  or  at  the  Central 
Crhninal  Court,  within  six  calendar  months 
next  before  the  delivery  of  sndx  summons* 

55.  As  to  the  number  of  jurymen  to  be  lei- 
panelkd, — That  whenever  there  are  any  jury 
trials,  five  jurymen  shall  be  impannelled  aad 
sworn,  aa  occasion  shall  require,  to  give  their 
verdicts  in  the  causes  which  shaU  be  brou#it 
before  them  in  the  court,  and,  being  once  ewarn^ 
shall  not  need  to  be  re-sworn  in  each  trial,  and 
either  of  the  parties  to  any  sueh  cause  shidl  be 
enttded  to  his  lawful  challeBge  against  aU  or 
any  of  the  sud  jurors,  in  kke  manner  ae  he 
wcMild  be  entitled  in  any  superior  court ;  #nd 
tbe  jurymen  so  sworn  shall  be  requtved  to  give 

venkct* 
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56.  Proceedings  on  keariag  the plaint,^Tlm 
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on  the  day  in  that  behalf  named  in  the  sum- 
mons  the  nlamtiff  shall  appear,  and  thereupon 
the  defenoant  shall  be  required  to  appear  to  an- 
swer such  plaint,  and  on  answer  being  made  in 
coort  the  judge  shall  proceed  in  a  summary 
way  to  try  the  cause  and  give  judgment,  with- 
out further  pleading  or  formal  joinder  of  issue. 

57.  Etidenee  to  be  cwifined  to  cause  of  action 
in  summont. — ^That  no  evidence  shall  be  given 
by  the  plaintiff,  on  the  trial  of  any  such  cause 
as  aforesaid,  of  any  demand  or  cause  of  action, 
except  such  as  shall  be  stated  in  the  summons 
hereny  directed  to  be  issued. 

58.  Notices  of  special  defences  given  to  the 
cJerki  who  shaU  communicate  the  same  to  the 
plaintiff.'-ThRt  no  defendant  in  the  court  be 
allowed  to  set  off  any  debt  or  demand  claimed 
or  recoverable  by  him  from  the  plsdntiff,  or  to 
set  tip  by  way  of  defence  and  to  claim  and  have 
the  benefit  of  infancy,  coverture,  or  any  Statute 
of  Limitations,  or  of  his  discharge  under  any 
statute  relating  to  bankrupts,  or  an^  Act  for 
the  Relief  of  Insolvent  Debtors,  without  the 
consent  of  the  plaintiff,  unless  such  notice 
thereof  as  shall  be  directed  by  the  rules  made 
for  regulating  the  practice  of  the  court  shall 
have  been  given  to  the  derk  of  the  cour^;  and 
in  every  case  in  which  the  practice  of  the  court 
shall  require  such  notice  to  be  given  the  clerk 
of  the  court  shall,  as  soon  as  conveniently  may 
be  after  receiving  such  notice,  communicate 
the  same  to  the  plaint  by  the  post,  or  by 
causing  the  same  to  be  delivered  at  his  usual 
place  of  abode  or  business ;  but  it  shall  not  be 
necessary  for  the  defendant  to  prove  on  the 
trial  that  such  notice  was  communicated  to  the 
plaintiff  by  the  clerk. 

59.  Suits  may  be  settled  by  arbitration, — 
That  the  judge  may  in  any  case,  with  the  coxv 
sent  of  both  parties  to  the  suit,  order  the  same, 
with  or  without  other  matters  within  the  juris- 
diction of  the  court  in  dispute  between  such 
parties,  to  be  referred  to  arbitration,  to  such 
person  or  persons,  and  in  such  manner  and  on 
such  terms,  as  he  shall  think  reasonable  and 
lust,  and  such  reference  shall  not  be  revocable 
by  either  partv,  except  by  consent  of  the  judge ; 
and  the  award  of  the  arbitrator  or  arbitrators 
or  umpire  shall  be  entered  as  the  judgment  in 
the  cause,  and  shall  be  as  binding  and  effectual 
to  all  intents  as  if  given  by  the  judge,  provided 
that  the  judge  may,  if  he  think  fit,  on  applica- 
tion  to  him  at  the  first  court  held  after  the  ex- 
piration of  one  week  after  the  entry  of  such 
award,  set  aside  any  such  award  so  f^ven  as 
aforesaid,  or  may,  with  the  consent  of  both 
parties  aforesaid,  revoke  the  reference,  or  order 
another  reference  to  be  made  in  the  manner 
aforesaid. 

60.  Forms  ^f  procedure  in  courts  tobe  framed 
by  the  recorder,  Jtc— That  the  recorder  for  the 
time  being  of  the  said  city,  the  common  ser- 
jwnt  for  the  time  being  of  the  said  city,  and 
ue  judce  for  the  time  being  of  the  Sheriffs' 
Court  shall  have  power,  and  they  are  hereby 
laqmred  from  time  to  time  to  make  and  issue 
^the  general  rules  for  regulatmg  the  practice 


and  proceedings  of  the  court,  and  also  to  frame 
forms  for  every  proceeding  in  the  court  for 
which  they  sliaU  tnink  it  necessary  that  a  form 
be  provided,  and  also  for  keeping  all  books, 
entries,  and  accounts  to  be  kept  by  the  deikof 
the  court,  and  from  time  to  tune  to  alter  any 
'such  rules  or  forms,  and  the  rules  so  made 
and  the  forms  so  framed  shall  be  observed  and 
used  in  the  court ;  and  in  any  caae  not  ex- 
pressly provided  for  herein  or  by  the  said  rules^ 
the  general  principles  of  practice  in  the  su- 
perior courts  of  common  law  may  be  adopted 
and  applied,  at  the  discretion  of  the  judge,  to 
actions  and  proceedings  in  the  court  under  the 
provisions  of  this  act. 

61.  Forms  of  procedure  to  be  ap/prtmcd  by  the 
chirfjustices. — ^That  no  such  general  rules  and 
forms  shall  be  in  force  until  the  same  shall  have 
been  approved  by  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench,  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Fleas,  and  the 
Lord  Chief  Baron  of  the  Court  of  Exchequer, 
or  one  of  them. 

62.  Proceedings  ifplaintiff  does  not  appear 
or  prove  his  c(ue.— That  if  upon  the  day  01  the 
return  of  any  summons,  or  at  any  contmuation 
or  adjournment  of  the  court  or  of  the  cause  for 
which  the  sud  summons  shall  have  been  issued, 
the  plaintiff  shall  not  appear,  the  cause  shall  be 
struck  out ;  and  if  he  shall  appear,  but  shall 
not  make  proof  of  his  demand  to  the  satisfac- 
tion of  the  court,  it  shall  be  lawful  for  the 
judge  to  nonsuit  the  plaintiff,  or  to  give  judg- 
ment for  the  defendant;  and  in  either  cas^ 
where  the  defendant  shall  appear  and  shall  not 
admit  the  demand,  to  award  to  the  deCendant, 
by  way  of  costs  and  satisfaction  for  his  trouble 
and  attendance,  such  sum  as  the  judge  in  his 
discretion  shall  think  fit,  and  such  sum  shaD  be 
recoverable  from  the  plsdntiff  by  any  such  ways 
and  means  as  afly  debt  or  damage  ordered  to 
be  paid  by  the  same  court  can  be  recovered : 
Provided  always,  that  if  the  plaintiff  shaU  not 
appear  when  called  upon,  and  the  defendant  or 
some  one  duly  authorised  on  his  behalf  shaU 
appear  and  admit  the  cause  of  action  to  the  fiill 
amount  claimed,  and  pay  the  fees  payable  in  the 
first  instance  by  the  plaintiff,  the  court,  if  it 
shall  think  fit,  may  proceed  to  give  judgment  as 
if  the  plaintiff  had  appeared. 

63.  Proceedings  if  defendant  does  not  eqppear. 
— That  if  on  the  day  so  named  in  the  summons, 
or  at  any  continuation  or  adjournment  of  the 
court  or  cause  in  which  the  summons  was  if- 
sued,  the  defendant  shall  not  appear,  or  suffi- 
ciently excuse  his  absence,  or  shall  nqi^lect  to 
answer  when  called  in  court,  the  judge,  upon 
due  proof  of  service  of  the  summons,  may  pro- 
ceed to  the  hearing  or  trial  of  the  cause  on  the 
part  of  the  plaintiff  only,  and  the  judgment 
thereupon  shall  be  as  valid  as  if  both  parties 
had  attended :  Provided  always,  that  the  judge^ 
in  any  such  case,  at  the  same  or  any  subsequent 
court,  may  set  aside  any  judgment  ao  given  in 
the  absence  of  the  defendant,  and  the  execution 
thereupon,  and  may  grant  a  new  trial  of  the 
cause  upon  such  terms  (if  any),  as  to  payment 
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of  coste,  giving  seeuiity  for  debt  or  costs,  or 
Boch  other  terms^  as  be  may  ihiiik  fit,  on  snffi- 
dent  cause  shown  to  him  for  that  purpose. 

64.  Judge  may  make  orders  for  granting  time, 
•'-That  the  judge  may  in  an^  case  make  orders 
for  granting  time  to  the  piamtiff  or  defendant 
to  proceed  m  the  prosecution  or  defence  of  the 
Fnit ;  and  also  may  from  time  to  time  adjourn 
any  court,  or  the  hearing  or  further  bearing  of 
any  cause,  in  such  manner  as  to  the  judge  may 
aeezn  fit. 

65.  Defendant  may  pay  money  into  court  as  a 
saHif action  for  demand.  Notice  of  snchoay^ 
ment  to  he  given  to  p2ain/i^.— That  it  shaU  be 
lawful  for  tbe  defendant  in  any  action  brought 
under  this  act,  within  snch  time  as  sbaU  be  di- 
rected by  the  rules  made  for  regulating  the 
practice  of  the  court,  to  pay  into  court  such 
aom  of  money  as  he  shall  tnink  a  full  satisfac- 
tion for  the  demand  of  the  plaintiff,  together 
with  the  costs  incurred  by  the  plaintiff,  up  to 
the  time  of  such  payment;  and  notice  of  such 
payment  shall  be  communicated  by  the  clerk 
of  the  court  to  the  plaintiff  by  post,  or  by 
causing  the  same  to  oe  delivered  at  his 'usual 
place  of  abode  or  business ;  and  the  said  sum 
of  money  shall  be  paid  to  the  plaintiff;  but  if 
he  shall  elect  to  proceed,  and  if  the  plaintiff 
shall  recover  no  further  sum  in  the  action  than 
shall  have  been  so  paid  into  court,  the  plaintiff 
shall  pay  to  the  defendant  the  costs  incurred 
by  him  m  the  said  action,  after  such  payment ; 
and  such  costs  shall  be  settled  by  the  court 
and  an  order  shall  therefore  be  made  by  the 
court  for  the  payment  of  such  costs  by  the 
plaintiff. 

EVIDBMCB  AND  WrrNBSSBB. 

tG.  Parties  and  others  may  be  examined. — 
That  on  the  hearing  or  trial  of  any  action,  or  on 
any  other  proceeding  in  the  court,  the  parties 
thereto,  their  wives,  and  all  other  persons  may 
be  examined,  either  on  behalf  of  the  plaintiff  or 
defendant,  upon  oath  or  solemn  affirmation,  in 
those  cases  in  which  persons  are  by  law  allowed 
to  make  affirmation  mstead  of  taking  an  oath, 
to  be  administered  by  the  proper  ofiicer  of  the 
court. 

67.  Persons  giving  fahe  evidence  guilty  offer- 
jwry, — ^That  every  person  who  in  any  examina- 
tion upon  oath  or  solemn  affirmation,  before 
any  page  of  the  court,  in  any  action  or  pro- 
ceedmg  therein  under  the  provisions  of  tiiis  act, 
shall  wilfully  and  corruptly  ^ve  false  evidence 
shaU  be  deemed  guilty  of  perjury. 

68.  Summonses  to  mtnesses. — ^That  either  of 
the  parties  to  the  suit  or  any  other  proceeding 
IB.  tae  court  may  obtain,  at  the  office  of  the 
deik  of  the  court,  summonses  to  witnesses,  to 
be  served  by  one  of  the  bailiffs  of  the  court, 
with  or  without  a  clause  requiring  the  produc- 
tion of  books,  deeds,  papers,  and  writings  in 
tjieir  possession  or  control;  and  in  any  such  sum- 
jnons  any  number  of  names  may  be  inserted. 

69.  Penalty  on  witnesses  neglecting  summons, 
^-That  everv  person  on  whom  any  such  sum- 

'  mons  shaU  nave  been  served,  either  personaUy 
or  in  such  othermanner  as  shall  be  directed  by 


the  general  rules  or  practice  of  the  court,  and 
to  whom  at  the  same  time  payment  or  a  tender 
of  payment  of  his  expenses  shall  have  been 
made^  on  such  scale  of  allowance  as  shall  be 
from  time  to  time  settled  bv  the  general  rules 
of  practice  of  the  court,  ana  who  shall  refuse  or 
neglect,  without  sufficient  cause,  to  appear  or  to 
produce  any  books,  papers,  or  writings  reauired 
oy  such  summons  to  be  produced,  ana  also 
every  person  present  in  court  who  shall  be  re- 
quired to  give  evidence,  and  who  shall  refuse  to 
be  Worn  and  give  evidence,  shall  forfeit  and 
pay  such  fine,  not  exceeding  10/.,  as  the  judge 
shall  set  on  him ;  and  the  whole  or  any  such 
fine,  in  the  discretion  of  the  judge,  after  de- 
ducting the  costs,  shall  be  applicable  toward 
indemmfying  the  party  injured  oy  such  refusal 
or  neglect,  and  the  remainder  thereof  shall  form 
part  of  the  general  fund  of  the  said  court. 

70.  Fines  how  to  be  enforced  and  accounted 
for, — ^The  payment  of  any  fine  imposed  by  the 
court  may  De  enforced,  upon  the  order  of  the 
judge,  in  like  manner  as  payment  of  any  debt 
adjudged  in  the  court,  and  shall  be  accounted 
for  as  herein  provided. 

71.  Costs  to  abide  the  event  of  the  action,-^ 
That  all  the  costs  of  any  action  or  proceeding 
in  the  court,  not  herein  otherwise  provided  for, 
shall  be  paid  by  or  apportioned  between  the 
parties  in  such  manner  as  the  judge  shall  think 
fit,  and  in  default  of  any  special  direction 
shall  abide  the  event  of  the  action,  and  execu- 
tion may  issue  for  the  recovery  of  anjr  such 
costs  in  like  manner  as  for  any  debt  adjudged 
in  the  court. 

72.  Judgments  how  far  linal.  —  That  every 
order  and  judgment  of  the  court,  except  as 
herein  provided,  shall  be  final  and  conclusive 
between  the  parties ;  bht  the  judge  shaU  have 
power  to  nonsuit  the  plaintiff  in  every  case 
m  which  satisfactory  proof  shall  not  be 
flriven  to  him  entitling  either  the  plaintiff  or  the 
defendant  to  the  judgment  of  the  court,  and 
shall  also  in  every  case  whatever  have  the  power, 
if  he  shall  think  nt,  to  order  a  new  trial  to  be  had, 
upon  such  terms  as  he  shall  think  reasonable, 
and  in  the  mean  time  to  stay  the  proceedings. 

JURISniCTION   OP  SUPXRIOR  CoUBTS. 

73.  No  actions  to  be  removed  into  supervar 
courts,  but  on  certain  conditions,— Thsi  no  plaint 
entered  in  the  court  under  the  provisions  of 
this  act,  or  by  this  act  directed  to  oe  continued 
therein,  shall  be  removed  or  removable  from 
the  court  into  her  Majesty's  Superior  Courts  of 
Record  by  any  writ  or  process,  unless  the  debt 
or  damage  claimed  shall  exceed  52.,  and  then 
only  by  leave  of  a  judge  of  one  of  the  said  su- 
penor  courts,  in  cases  which  shall  appear  to  the 
judge  fit  to  be  tried  in  one  of  the  superior 
courts,  and  upon  such  terms  as  to  payment  of 
costs,  giving  security  for  debt  or  costs,  or  such 
other  terms,  as  he  shall  think  fit' 

74.  No  actions  to  be  removed  into  the  Lord 
Mayor's  Court,  or  the  Court  of  Hustings,  or  to 
be  heard  btfore  the  Lord  Mayor  by  markmeni. 
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^pD^^Thsit  ii»  pbint«&tei»d  in  the  couit  under 
toe  .prcxmicne  of  this  act,  or  by  this  act  diiected 
to  be  continued  therein,  shau  in  ai^  case  be 
jeeiaoved  or  removable  from  the  court  by  v^it 
i>f  Levetnr  queoDela,  or  any  oiber  vrit  or  pro- 
cess, into  the  court  of  our  hidy  the  Queen 
holden  before  the  Lord  Mayor  and  nldermen  in 
the  chamber  of  the  Guildhall  of  the  city  of  Lon- 
don, or  into  the  Couit  of  Hustings  in  the  city 
of  London,  nor  be  liable  to  be  re-heard  or  ex- 
amined by  the  Lord  Mayor  {d  the  city  of  Lon- 
don by  markment  or  other  customary  piooese. 

Practitionies,  Fess,  &c. 

75.  iVho  may  appear  for  the  party  in  the 
ornrL — ^That  no  person  shall  be  entitled  to  ap- 
pear for  any  other  party  to  any  proceeding  in 
the  court  unless  he  be  an  attoniey  of  one  of 
her  Majesty's  Superior  Courts  of  Kecord  or  a 
barrister- at>law,  instructed  by  soch  attorney  on 
behalf  of  the  party,  or,  by  leave  of  the  judge, 
any  other  person  allowed  by  the  jud^e  to  appear 
instead  of  sudi  party ;  but  no  bazneter,  attar- 
nev,  or  other  person,  except  by  leave  of  the 
judge,  shall  be  entitled  to  be  heard  to  argue 
any  <iue8tian,  as  counsel  for  any  other  person, 
in  any  proceeding  in  the  court ;  and  no  person 
sot  being  an  attorney  admitted  to  one  of  her 
Majes^'e  Superior  Courts  of  Record  shall  be 
entitled  to  have  -or  recover  any  sum  of  money 
lor  appearing  or  acting  on  behalf  of  any  other 
person  in  the  court;  and  the  judge  shall  have 
power,  and  he  is  hereby  required,  from  time  to 
time;,  to  settle  and  regulate  the  fees  to  be  taken 
by  barristers-at-law  and  attorneys  practising  in 
the  court,  and  in  what  cases  the  expense  of  em- 
ploying barristers  and  atu»rneys  shall  be  allowed 
on  taxation  of  costs. 

Judgment  and  Execution. 

76.  Court  mau  make  orders  for  pojfments  btf 
VMiahmients.^UhdX,  the  judge  may  make  orders 
concerning  the  time  or  times,  and  by  what  in- 
etalments,  any  debt  or  damages  or  costs  for 
which  jud^ent  shall  be  obtained  in  the  court 
shall  be  paid,  and  all  such  monies  slutll  be  paid 
into  courts  unless  the  judge  shall  otherwise  di- 
rect. 

77.  Cross  ^tdgmaiU.^T\xa^  if  tfaeie  mhall  be 
cross  judgments  between  the  parties  execution 
shall  be  taken  out  by  that  party  only  who  shall 
have  obtained  judgment  for  the  larger  sum,  and 
lor  so  much  only  as  shall  remain  after  deduct- 
ing the  smaller  sum,  and  satisfaction  for  the  re- 
mainder shall  be  entered,  as  well  as  satisfaction 
«n  the  judgment  for  the  smaller  sum  ;  and  if 
both  sums  shall  be  equal,  satisfaction  shall  be 
entered  upon  both  judgments. 

78.  Courtmay  award  execution  against  p9ods. 
— ^That  whenever  the  judge  shall,  under  the 
mrovisions  of  this  act,  have  made  an  order  for 

the  payment  of  money,  the  amount  shall  be  re-       

coverable,  in  case  of  de&nlt  or  failure  of  pay-  Utulgment  thai/  ohtaina 

ment  thereof  forthwith,  or  at  the  tune  or  times,  "     "^ 

^ad  in  the  manner  thereby  directed,  by  execu- 
tion against  the  goods  and  chattels  of  the  party 

rnst  whom  such  order  shall  be  made;  and 
clerk  of  the  court,  at  the  tequest  of  the 


per^  pBoaeeuting  sneh  ovder,  abaH  i 
the  seal  of  the  aKatawiit  <AfaifmBmtmswL 
warrant  of  execution  to  the  chief  haSMdLiSm 
court,  who  by  inch  warraitt  AaU  be  cmpowed 
to  levy  er  cause  to  be  levied,  by  ^ataran  «id 
sale  of  the  goods  and  chattek  <^sodi  paite^  ench 
sum  of  mon^  as  shall  be  ao  ordered,  vnaesi^ 
ever  th^  m^  be  found  within  the  d^  of  Lon- 
don or  the  liberties  thereof  and  also  the  < 
of  the  execution ;  and  all  coastabks  and 
peace  officers  within  their  several  jv 
shaU  aid  in  the  execution  of  every  suchi 

79.  ExsciaMs^toiM9a£iiUs!fteri^fmMim 
payment  of  some  iaataiwunt,  amd  tkem  U  m^ 
issue  for  the  whole  sum  cfaw.— That  if  the  jodge 
shall  have  made  any  order  for  the  payment  of 
any  sum  of  money  bv  instahnentfi,  rmmtinn 
upon  euch  order  shall  not  issue  agaiaat^ 
party  until  after  de&uk  in  payment  of  eoBDa  io- 
Btalment  according  to  such  order;  andetnbci»> 
tion  or  successive  executione  mar  then  ieos 
for  the  whole  of  the  said  sum  ot  money  and 
costs  then  remaining  unpaid,  or  for  sudi  por- 
tion thereof  as  the  judge  shall  order,  eitbcr  at 
the  time  of  making  the  original  arder  ass^sBf 
subsequent  time,  under  the  seal  of  the  oooiL 

80.  What  goodSy  ^e,  may  be  iakem  in  eaeai- 
iiott, — ^That  every  bailiff  or  officer  eKecotiog 
any  process  of  execution  iasning  ant  ci  iSbt 
court  against  the  goods  and  chattek  of  any  per- 
son may,  by  virtue  thereof,  adze  and  takeaa|r 
of  the  goods  and  chattels  of  snchperBon  (ex- 
cepting the  wearing  append  and  bedding  of  aodi 
person  and  his  family,  and  the  took  and  inuile 
ments  of  his  trade  to  the  value  of  SL,  vudi 
shall  to  that  extent  be  protected  frona  aodi 
seizure),  and  may  also  seise  and  take  any 
money  or  hank  notes  (whether  «f  the  Bank  of 
Enghmd  or  any  other  bank),  and  any  cheqpjcs, 
biUs  of  exchange,  promissory  notes,  bonds, 
specialties,  or  securities  for  money,  brinnging 
to  any  such  person  agunst  whom  any  sneh  Cft- 
ecntion  shall  have  issued  as  aforesaid. 

81.  Secmities  seised  to  be  held  by  baS^j^ 
That  the  bailiff  executing  any  such  process  of 
ezecudon  shall  hold  any  cheques,  bills  of  eac> 
change,  promissory  notes,  bonds,  spmaltie^ 
or  other  securities  for  money  which  shall  base 
beeivso  seized  or  taken  as  aforesaid  as  a  se- 
curity or  securities  for  the  amount  directed  Id 
be  levied  by  such  execution,  or  so  mach  ther^ 
of  as  shall  not  have  been  otherwiae  levied  or 
raised,  for  the  benefit  of  the  plaintiff;  and  lia 
plaintiff  may  sue  in  the  name  of  the  drfrndfT, 
or  in  the  name  of  anv  person  in  whose  naBift 
the  defJRndant  might  have  sued,  ^r  the  Teosvoy 
of  the  sum  or  sums  secured  or  made  psfshln 
thereby,  when  the  time  of  payment  thereof  ^idl 
have  arrived. 

Fraud. 

82.  Parties  haaag  obtaimed  am  VTmathjUl 
moos  o»  ckarga  ^ 

/madL— That  it  shall  be  kwlai  for  any  pai^ 
who  has  obtained  a  jiaknaent  or  order  in  tlie 
cour^  or  under  the  said  recited  act  nepealed  by 
this  act,  for  the  pavment  of  nay  ^efal  or 
or  oosti^  which  judgaant 
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shall  Dot  be  wtitfiadj  to  obtuD  a  suoiraonf  iron 
any  County  Coart  efitablUhed  under  or  by 
mtofi  of  the  before-mentioned  Act  for  the  more 
eaay  Recovery  of  Small  Debts  and  Demands  in 
Kngland  and  Wales,  within  the  linuts  of  which 
any  other  party  shall  then  dwell  or  carry  on  his 
bfusiness,  and  m  like  manner  it  shall  be  lawful 
fox  any  party  who  has  obtained  a  judgment  or 
order  m  any  County  Court  established  under 
or  by  virtue  of  the  before-mentioned  Act  for  the 
more  easy    Recovery   of   Small    Debts    and 
I>eiBands,  or  under  or  by  virtue  of  any  act  re- 
pealed by  such  act,  for  the  payment  of  any  debt 
or  damages,  or  costs^  which  judgment  or  order 
fliian  not  be  satisfied^  to  obtain  a  summons  from 
t^  Sheriffs'  Court»  in  case  the  party  against 
wfaom  such  judgment  or  order  shall  have  been 
obtained  shall  then  dwell  or  carry  on  his  busi- 
aeaa  within  the  city  of  London  or  the  liberties 
thereof;  such  summons  to  be  in  such  form  as 
shall  be  directed  by  the  rules  made  for  regu< 
laUng  the  practice  of  such  County  Courts^  or, 
aa  the  case  may  be,  of  the  Sheriffs'  Court,  and 
to  be  served  personally  upon  the  person  to 
vhom  it  is  directed,  requiring  him  to  appear  at 
sack  time  as  shall  be  directed  by  the  said  rules 
to  answer  such  things  as  are  named  in  such 
summons :  and  if  he  shall  appear  in  pursuance 
of  such  summons,  he  may  oe  examined  upon 
oath  touching  his  estate  and  effects,  and  the 
manner  and    circumstances  under  which  he 
contracted  the  debt  or  incurred  the  damages  or 
liability  which  is  the  subject  of  the  action  in 
which  judgment  has  been  obtained  against  him» 
and  as  to  the  means  and  expectation  he  then 
had,  and  as  to  the  property  and  means  he  still 
hath  of  discharging  (he  said  debt  or  damages^ 
or  liability,  and  as  to  the  disposal  he  may  have 
made  of  any  property;  and  tne  person  obtain- 
iiijg  snch  summons  as  aforesaid,  and  ell  other 
witnesses  whom  the  judge  shall  think  reouisite, 
may  be  examined  upon  oath  touching  tne  in- 
ooiries  authorized  to  be  made  as  aforesaid ;  and 
ue  costs  of  such  summons  and  of  all  proceed- 
ings thereon  shall  be  deemed  costs  in  the 
OBuse* 

83.  CommitmefU  for  frauds,  ^c, — That  if  the 
party  so  summoned  shall  not  attend  as  required 
by  such  sunmions,  and  shall  not  all^e  a  suf- 
ficient excuse  for  not  attending,  or  shsdl,  if  at- 
tending, refuse  to  be  sworn,  or  to  disclose  any 
of  the  things  aforesaid,  or  if  he  shall  not  make 
answer  touching  the  same  to  the  satisfaction  of 
the  judge,  or  if  it  shall  i^pear  to  such  judge, 
eilher  by  the  examination  of  the  part)r  or  by 
any  other  evidence,  that  such  party,  if  a  de- 
fendant, in  incurring  the  debt  or  liability  which 
ia  the  subject  of  the  action  in  which  judgment 
has  been  obtained,  has  obtained  credit  from  the 
plaintiff  under  false  pretences,  or  by  means  of 
nand  or  breach  of  trust,  or  has  wilfullv  con- 
tiactedsttch  debt  or  liability  without  baving 
had  at  the  same  time  a  reasonable  expectation  of 
being  able  to  pay  or  discharge  the  same,  or 
shaE  have  made  or  caused  to  be  made  any  giUb, 
defive^,  or  transfer  of  any  proper^,  or  shall 
have  charged,  removed,  or  concralea  the  same 
wi^  intent  to  defiraud  hia  creditoxa  or  any  of 


them,  or  if  it  ahaU  zpgeu  to  the  aatiaCaction  of 
the  jttdffeof  the  court  that  the  party  so  aumr- 
moned  nas  then  or  has  had  since  the  judgment 
obtained  against  him  sufficient  means  and 
ability  to  pay  the  debt  or  damages,  or  costs,  ao 
recovered  against  him,  either  altogether  or  by 
any  instalment  or  instalments  which  the  court 
in  which  the  judgment  was  obtained  shall  have 
ordered,  and  if  he  shall  refuse  or  neglect  to  pay 
the  same  as  shall  have  been  so  or£red,  or  aa 
shall  be  ordered  pursuant  to  the  power  herein* 
after  provided,  it  shall  be  lawful  for  such  judge, 
if  he  shaQ  tl^nk  fit,  to  order  Uiat  any  such 
party  may  be  committed  to  the  common  ^I 
or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  party  summoned  is  resi- 
dent, or  to  any  prison  which  is  provided  as  the 
prison  of  the  court,  for  any  period  not  exceed* 
ing  forty  days. 

84.  Power  of  judge  to  rescind  or  alter  orders* 
That  it  shall  be  lawful  for  the  judge  of  any. 
court  before  whom  such  summons  shall  hie 
heard,  if  he  shall  think  fit,  whether  or  not  ho 
shall  make  any  order  for  the  committal  of  the 
defendant,  to  rescind  or  alter  any  order  that 
shall  have  been  previously  made  agdnst  any 
defendant  so  summoned  before  him,  for  the 
payment,  by  instalments  or  otherwise,  of  any 
debt  or  damages  recovered,  and  to  make  any 
further  or  other  order,  either  for  the  payment  of 
the  whole  of  such,  debt  or  damages  and  costs 
forthwith,  or  by  anv  instalments^  or  in  any 
other  manner,  as  sucn  judge  nuiy  ^nk  reason- 
able and  jusL 

85.  Power  to  examine  and  commit  at  hearing 
of  the  cause. — ^Thai  in  every  case  where  the  de- 
fendant in  any  suit  broufi:ht  or  continued  in  the 
court,  or,  as  the  case  may  be,  in  any  Countv 
Co\irt,  shall  have  been  personally  served  with 
the  summons  to  appear,  or  shall  personally 
appear  at  the  trial  of  the  same,  the  judge  at  the 
hearing  of  the  cause,  or  at  any  adjournment 
thereof^  if  judgment  shall  be  given  against  the 
defendant,  s^dl  have  the  same  power  and 
authority  of  examining  the  defendant  and  the 
plaintiff,  and  other  parties,  touching  the  several 
things  hereinbefore  mentioned,  and  of  commits 
ting  the  defendant  to  prison,  and  of  making  an 
order,  aa  he  might  have  and  exercise  under  the 
provisions  hereinhefore  contained  in  case  the 
plaintiff  had  obtained  a  sunmions  for  that  pur- 
pose after  the  judgment  obtained  as  herein- 
before mentioned. 

86.  Mode  of  issuing  and  executing  wamtntB 
qf  commitment, — That  whenever  any  order  q£ 
commitment  shall  have  been  made  aa  aforesaid, 
the  clerk  of  the  court  shall  issu^  under  the  seal 
of  the  court,  a  warrant  of  commitment  directed 
to  one  of  the  bailiffs  of  the  court,  or,  ae  tha 
case  may  require,  of  any  County  Court,  who 
by  such  warrant  ahall  be  empowered  to  taka 
the  body  of  the  person  against  whom  sach 
order  shall  be  nuide;  and  in  fike  manner 
whenever  any  order  of  commitment  shall  have 
been  i&ade  by  the  judge  of  any  County  Cour^ 
the  clerk  of  such  court  may  issue,  under  tha 
seal  of  the  court,  a  warrant  of  coaunitinent  di- 
rccted  to  one  of  the  bailiffa  of  the  ' 
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CotBtt,  'yniho  l»y  tueh  varriut  sMI  1)e  em<^ 
powensd  to  take  the  body  of  the  person  against 
whom  such  order  shall  be  made;  and  all  eon- 
atablea  and  other  peaee  officers  within  their 
several  jnrisdictiona  shall  aid  in  the  execulaon 
of  every  each  wanrant;  and  the  gaoler  or 
keeper  of  every  gaol,  honse  of  correction,  and 
pison  mentioned  in  any  such  order  shall  be 
Dound  to  receive  and  keep  the  defendant  there- 
in until  discharged  nnder  the  provisions  of  ^s 
actor  otherwise  by  due  course  of  law ;  and  no 
protection,  order,  or  certificate  granted  by  any 
Court  of  Bankruptcy  or  for  the  Relief  of  In- 
solvent Debtors  shall  be  available  to  dischai^ge 
any  defendant  from  any  commitment  under 
such  last-mentioned  order. 

87.  Imprisonment  not  to  operate  as  a  satis- 
factum  for  the  debt,  «5-c.— That  no  imprison- 
ment under  this  act  shall  in  anywise  operate  as 
a  satisfaction  or  extinguishment  of  the  debt  or 
other  cause  of  action  on  which  a  judgment  has 
been  obtained,  or  protect  the  defendant  from 
being  anew  summoned  and  imprisoned  for  any 
new  fraud  or  other  default  rendering  him  liable 
to  be  imprisoned  under  this  act,  or  deprive  the 
plaintiff  of  any  right  to  take  out  execution 
against  the  goods  and  chattels  of  the  defendant, 
in  the  same  manner  as  if  such  imprisonment 
.had  not  taken  place. 

Execution. 

88.  How  execution  may  be  had  out  of  the 
jurisdiction  of  the  cour/.— That  in  all  cases 
where  a  warrant  of  execution  shall  have  issued 
against  the  goods  and  chattels  of  any  party,  or 
an  order  for  his  commitment  shall  have  been 
made  under  this  act,  and  such  party  or  his 
goods  and  chattels  shall  be  out  of  the  jurisdic- 
tion of  the  court,  it  shall  be  lawM  for  the  chief 
bailiff  of  the  court  to  send  such  warrant  of  exe- 
cution or  of  commitment  to  the  derk  of  any 
County  Court  constituted  under  the  said  before- 
mentioned  Act  for  the  more  easy  Recoverv  of 
Small  Debts  and  Demands  in  England  within 
the  jurisdiction  of  which  such  party  or  his 
goods  and  chattels  shall  then  be  or  be  believed 
to  be,  with  a  warrant  thereto  annexed,  under 
the  hand  of  the  chief  bailiff  and  seal  of  the 
court  holden  under  the  provisions  of  this  act, 
requiring  execution  of  the  same ;  and  the  clerk 
of  the  County  Court  to  which  the  same  shall 
be  sent  shall  seal  or  stamp  the  same  with  the 
seal  of  his  court,  and  issue  the  same  to  the 
chief  bailiff  of  his  court ;   and  thereupon  such 
bailiff  shall  be  authorized  and  required  to  act 
in  all  respects  as  if  the  original  warrant  of  exe- 
cution or  commitment  had  been  directed  to 
him  by  the  court  of  which  he  is  the  high  bailiff, 
and  shall,  within  such  time  as  shall  be  specified 
in  the  rules  of  practice,  return  to  the  chief 
bailiff  of  the  court  holden  under  the  provisions 
of  this  act  what  he  shall  have  done  in  the  exe- 
cution of  such  process ;  and  in  case  a  levy  shall 
have  been  made  shall,  within  such  time  a|  shall 
be  specified  in  the  rules  of  practice,  pay  over 
all  monies  received  in  pursuance  of  the  warrant 
to  the  chief  bailiff  of  tiie  court  holden  under 
the  provisions  of  this  act,  retaining  the  fees  for 
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of  commitment  shall  hav»  been  noHie,  w  the 
penon  i^iprehended,  he  shall  be  fordiwilheoD*- 
veyed  in  custody  of  the  baiiiff'ar  oflicer  appe* 
bending  him  to  the  gaol  or  homo  d  rcwTHlajB 
or  other  prison  of  tiie  ctmit  willun  tho  jmisfie- 
tion  of  which  he  shall  have  been  appsdrnded^ 
and  kept  therein  for  the  time  xneDtioned  in  the 
warrant  of  commitment,  imless  aoontr  &• 
charged  under  the  provisions  of  tbie  act;  and 
all  constables  and  other  peace  officetv  dnB  ba 
aiding  and  assisting,  within  their  AeapetAi^e 
districts,  in  the  execution  of  such  warrant: 
Provided  always,  that  if  sudi  party  orhn  gooda 
and  chattels  srndl  not  be  withui  thie  jnrisdxliaB 
of  any  County  Court  constituted  undor  the  and 
before-mentioned  act,  it  shall  be  lawful  for  fbt 
bailiff  of  the  court  holden  under  the  pnivisiona 
of  this  act  to  apply  to  any  justice  of  the  peace 
acting  for  the  county  or  place  in  which  sodi 
party  or  his  goods  and  chattels  shall  fa^ipen  to 
be,  and  upon  such  ofiicer  ]m>dDcing  to  sodi 
justice  such  warrant,  and  making'  orai  (which 
oath  such  justice  is  hereby  empowered  to  ad^ 
minister)  Aai  the  same  lias  been  dtily  issued 
out  of  the  court,  and  that  the  person  or  goods 
and  chattels  (as  the  case  may  be)  of  sndi 
person  is  or  are  not  to  be  found  within  the 
jurisdiction  of  the  court,  but  is  or  are  believed 
bv  such  officer  to  be  within  the  ooonty  or  place 
wnere  such  justice  acts,  such  justice  ahall  tagn 
his  name  on  the  back  of  such  wamm^  and 
thereupon  such  bailiff  shall  have  power  to  take 
the  body  or  goods  and  chatty  of  sudi  peraoa 
(as  the  case  maj  be)  whereaocver  the  same 
shall  be  found  within  such  county  or  place,  and 
deal  forthwith,  in  like  manner  as  if  the  same 
had  been  taken  within  the  jurisdiction  of  the 
court:  and  all  constables  and  oUier  peace- 
officers  ate  hereby  required  to  be  aiding^  vritfa- 
in  their  respective  jurisdictions,  in  the  execution 
of  the  warrant  so  endorsed  as  aforenid. 

89.  How  execution  out  of  any  Comniy  Owrt 
may  be.  had  within  the  juriidietionqf  this  court. 
>^That  in  all  cases  where  a  warrant  of  execu- 
tion shall  have  issued  against  the  goods  and 
chattels  of  any  par^,  or  an  order  for  his  com- 
mitment shall  have  oeen  made  under  the  before- 
mentioned  act  for  the  more  easy  recovery  of 
small  debts  and  demands  in  England,  and  sudi 
party  or  his  goods  and  chattels  shall  be  or  be 
believed  to  be  within  the  city  of  London  or  the 
liberties  thereof,  it  shall  be  kwfiil  for  die  h^ 
bailiff  of  the  County  Court  from  which  such 
warrant  of  execution  shall  have  issued,  or  by 
which  such  order  of  commitment  shall  have 
been  made,  to  send  such  warrant  or  order  to 
the  chief  bailiff  of  the  Sherifb*  Comt,  widi  a 
warrant  thereunto  annexed  under  the  hand  of 
the  high  bailiff  and  &e  seal  of  the  County 
Court  from  which  the  original  warrantor  onrder 
issued  requiring  execution  of  the  same,  and 
the  clerk  of  the  Sherifis'  Court  riiall  aeal  or 
stamp  the  same  with  the  seal  of  the  comt 
holden  under  the  provisions  of  diis  aet^  and 
shall  issue  the  same  to  the  chief  bailiff  oif  the 
court ;  and  thereupon  finch  chief  bailiff  siiaU 
be  aiitiioiised  and  required  to  actin  afireqiacts 
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8Sit  uW'origtiuuwvrant  of  execotiofi  or  ovder 
of  commitmem  had  been  diiected  to  him  by  the 
comrt  holden  undbr  the  anthority  of  this  act,  sad 
shaH,  within  aueh  time  aa  shall  be  specified  in 
tbe  Tolae  of  practice,  retum  to  the  mgh  bailiff 
cCtbe  Coontv  Court  from  which  the  same  ori- 
S^na%  isaued  what  he  shall  have  done  in  the 
ezBcntion  of  snch  process ;  and  in  case  a  lery 
aliall  hare  been  made  shall,  within  such  time 
as  diall  be  specified  in  the  rules  of  practice, 
pay  over  all  monies  received  in  pursuance  of 
the  warrant  to  the  high  bailifiT  of  the  court  from 
which  the  same  shidl  have  originally  issued, 
TCk^niag  the  fees  for  execution  of  the  process ; 
and  where  any  order  of  commitment  shall  have 
been  made,  and  the  person  apprehended  men- 
^aed  in  such  order  shall  be  within  the  city  of 
Ijondon  or  the  liberties  thereof,  lie  shall  be 
fiDithwith  conveyed  in  the  custody  of  the  bailifiT 
or  officer  apprehending  him  to  some  gaol,  house 
of  CQiTection,  or  other  prison  within  the  city  of 
liondon  or  the  liberties  thereof,  and  kept  there- 
in for  the  time  mentioned  in  the  warrant  of 
commitment^  unless  sooner  discharged  under 
the  provisions  of  the  before-mentioned  act  for 
the  recovery  of  small  debts  and  demands  in 
En^and. 

90.  Power  to  judge  to  suspend  execution  ta 
certain  cases, — ^That  if  it  shall  at  any  time  ap- 
pear to  the  satbfaction  of  the  judge,  by  the  oath 
or  affirmation  of  any  person,  or  otherwise,  that 
any  defendant  is  unable,  from  sickness  or  other 
sufficient  cause,  to  pay  and  discharge  the  debt 
or  damages  recovered  against  him,  or  any  in- 
stalment thereof  ordered  to  be  paid  as  aforesaid, 
it  shall  be  lawful  for  the  judge,  in  his  discre- 
tion, to  suspend  or  stay  any  Judgment,  order, 
or  execution  given,  made,  or  issued  in  such 
action,  for  such  time  and  on  such  terms  as  the 
jud^  shall  think  fit,  and  so  from  time  to  time, 
until  it  shall  appear,  by  the  like  proof  as  afore- 
said, that  sucn  temporary  cause  of  disability 
has  ceased. 

91.  Regulating  the  sale  of  goods  taken  in  exe» 
euHon. — That  no  sale  of  any  goods  which  shall 
be  taken  in  execution  as  aforesaid  shall  be  made 
until  after  the  end  of  five  days  at  least  next  fol- 
lowing the  day  on  which  such  goods  shall  have 
been  so  taken,  unless  snch  goods  be  of  a  perish- 
able nature,  or  upon  the  reouest  in  writing  of 
the  party  whose  goods  shall  have  been  taken ; 
and  until  such  ssde  the  goods  shall  be  deposited 
by  the  bailiff  in  some  fit  place,  or  they  may  re* 
main  in  the  custody  of  a  fit  person,  approved 
by  the  chief  bailifiT,  to  be  put  in  possession  by 
die  bailiff;  and  it  shall  be  lawful  for  the  chief 
bailiff,  from  time  to  time,  as  he  shall  think  pro- 
per, to  appoint  such  and  so  many  persons  for 
Keeling  possession,  and  so  many  sworn  brokers 
and  appraisers,  for  the  purpose  of  selling  or 
▼aluinf^  any  goods,  chattels,  or  effects  taken  in 
execution  under  this  act,  as  shall  appear  to  him 
to  be  necessary,  and  to  direct  security  to  be 
taken  from  each  of  them  for  such  sum  and  in 
such  manner  as  he  shall  think  fit,  for  the  faith- 
ful performance  of  their  duties  without  injury 
oromnression;  and  the  judge  or  chief  bailiff 
m^  cbamiss  any  person,  broker,  or  appraiser 


so  appointed  I  andaogoods  taketoinexeeufttoii 
under  this  act  shall  be  sold  for  the  purpose  of 
satisfying  the  warrant  of  execution,  except  by 
one  of  the  brokers  or  appraisers  so  appointed  i 
and  the  brokers  or  appraisers  so  appomted 
shall  be  entitled  to  have  out  of  the  produce  of 
the  goods  so  distrained  or  sold  sixpence  in  the 
pound  on  the  value  of  the  goods  for  the  appraise* 
ment  thereof,  whether  by  one  broker  or  more» 
over  and  above  the  stamp  duty,  and  for  adver- 
tisements, catalogues,  sale  and  commission;  and 
delivery  of  goods,  one  shilling  in  the  pound  on 
the  net  produce  of  the  sale. 

92.  As  to  the  liability  cf  goods  taken  in  exo- 
eution  under  8  Anne,  c.  17.  Landlords  maig 
claim  certain  rents  in  arrsar*  Bailiffs  nuiking 
leoies  may  distrain  for  rent  oad  easts.  In  case 
of  repletfins,  57  O.  3,  c.  93. — That  so  much  of 
an  act  passed  in  the  8  Anne,  c.  I7i  intituled 
'*  An  Act  fi^r  the  better  Security  of  Rents,  and 
to  prevent  Frauds  committed  by  Tenants,"  as 
relates  to  the  liabilily  of  goods  taken  by  virtue 
of  any  execution  shall  not  be  deemed  to  apply  to 

goods  taken  in  execution  under  the  process  of 
le  court ;  but  the  landlord  of  any  tenement  in 
which  any  such  goods  shall  be  so  taken  shall  be 
entitled,  by  any  writing  under  lus  hand,  or  under 
the  hand  of  nis  agent,  to  be  delivered  to  the 
bailiff  or  officer  making  the  levy  (which  writing 
shall  state  the  terms  of  holding,  and  the  rent 
payable  for  the  same),  to  claim  any  rent  in 
arrear  then  due  to  him,  not  exceeding  the  rent 
of  four  weeks  where  the  tenement  is  let  by  the 
week,  and  not  exceeding  the  rent  accruing  doe 
in  two  terms  of  payment  where  the  tenement  is 
let  for  any  other  term  less  than  a  year,  and  not 
exceeding  in  any  case  the  rent  accruing  due  in 
one  year;  and  in  case  of  any  such  claun  being 
so  made,  the  bailiff  or  officer  making  the  levy 
shall  distrain  as  well  for  the  amount  of  the  rent 
so  claimed,  and  the  costs  of  such  additional 
distress,  as  for  the  amount  of  money  and  costs 
for  which  the  warrant  of  execution  issued  under 
this  act,  and  shall  not  proceed  to  sell  the  satne, 
or  any  part  thereof,  within  five  days  next  after 
such  distress  taken;  and  if  any  replevin  be 
made  of  the  goods  so  taken,  such  of  the  goods 
shall  be  sold  under  the  execution  as  shall  satisfy 
the  money  and  costs  for  which  the  warrant  of 
execution  issued,  and  the  costs  of  the  sale ;  and 
the  overplus  of  such  sale  (if  any)  and  also  the 
residue  of  the  goods  ^aU  be  returned,  as  in 
other  cases  of  distress  for  rent  and  replevin 
thereof;  knd  for  every  such  additional  dutress 
for  rent  in  arrear  the  bailiff  of  the  court  shall 
be  entitled  to  have,  as  the  costs  of  the  distress, 
instead  of  the  fees  allowed  by  this  act  for  malduff 
such  distress,  and  keeping  possession  thereof 
the  fees  allowed  by  an  act  passed  in  the  57  6. 
3,  c.  93,  intituled  ''An  Act  to  regulate  the 
Costs  of  Distresses  levied  for  the  payment  of 
small  rents. 

93.  No  exeeution  shaU  be  staged  by  writ  of 
error, -^Thai  no  judgment  or  execution  shall  m 
stayed,  delayed,  or  reversed  upon  or  by  any 
wnt  ef  error  or  supersedeas  thereon  to  be  sued 
for  the  reversing  of  any  judgment  given  in  the 
court. 
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94.  EjteeuHon  to  be  mperuded  tm  pojfment  qf 
debt  and  costs, — That  in  or  upon  every  warrant 
of  execution  issued  against  tbe  goods  and 
chattels  of  any  person  womsoever  Uxe  clerk  of 
the  court  shau  cause  to  be  inserted  or  endorsed 
the  sum  of  money  and  costs  adjud^ed^  with  the 
sums  allowed  by  this  act,  as  increased  costs 
for  the  execution  of  such  warrant;  and  if  the 
party  against  whom  such  execution  shall  be 
iBsued  snail,  before  an  actual  sale  of  the  goods 
and  chattels,  pay  or  cause  to  be  psdd  or  tendered 
imto  the  clerk  of  the  court,  or  of  any  other 
court  out  of  which  such  warrant  of  execution 
has  issued,  or  to  the  bailiff  holding  the  warrant 
of  execution,  such  sum  of  money  and  costs  as 
aforesaid,  or  such  part  thereof  as  the  person 
entitled  thereunto  shall  af^^ree  to  accept,  m  full 
of  his  debt  or  damages  and  costs,  together  with 
the  fees  herein  directed  to  be  paid,  the  execu- 
^n  shall  be  superseded,  and  the  goods  and 
chattels  of  the  said  party  shall  be  discharged 
and  set  at  liberty. 

95.  Debtor  to  be  discharged  from  custody 
i^pon  payment  of  debt  and  costs, — ^That  any  per- 
sonimprisoned  under  this  act  who  shall  have  paid 
or  satisfied  the  debt  or  demand,  or  the  instal- 
ments thereof  payable,  and  costs,  remaining 
due  at  the  time  of  the  order  of  imprisonment 
being  made,  together  with  the  costs  of  obtaining 
such  order,  and  all  subsequent  costs,  shall  be 
(fischarged  out  of  custody,  upon  the  certificate  of 
such  payment  or  satisfaction,  siffued  by  the  clerk 
of  the  court,  by  leave  of  the  judge  of  the  court 

M18CSLLANBOU8  Provisions. 

96.  Minutes  of  proceedings  to  be  kept,  and 
when  certified  by  the  clerk  to  be  eridente.— That 
the  clerk  of  the  court  shall  cause  a  note  of  all 
plaints  and  simimonses,  and  of  all  orders,  and  of 
all  judgments  and  executions  and  returns  there^ 
to;  andof  all  fines,  and  of  all  other  proceedings  of 
the  court,  to  be  fairly  entered  from  time  to  time 
in  a  book  belonging  to  the  court,  which  shall 
be  kept  at  the  office  of  the  court;  and  such 
entries  in  the  said  book,  or  a  copy  thereof, 
bearing  the  seal  of  the  court  and  purporting  to 
be  signed  and  certified  as  a  true  copy  by  the 
derk  of  the  court,  shall  at  all  times  be  admitted 
in  aU  courts  and  places  whatsoever  as  evidence 
of  such  entries  and  of  the  proceeding  referred 
to  by  such  entry  or  entries,  and  of  the  regularity 
of  such  proceeding  without  any  further  proof. 

97.  Suitors'  money  unclsdmed  in  six  years  to 
go  to  general  fund. 

98.  Power  of  committal  for  contempt, — That 
if  any  person  shall  wilfully  insult  the  judge,  or 
any  juror,  or  any  bailiflT,  clerk,  or  officer  of  the 
court  for  the  time  bein^  during  his  sitting  or 
attendance  in  court,  or  m  going  to  or  returning 
from  the  court,  or  shall  wilfuBv  interrupt  the 
proceedings  of  the  court,  or  otnerwise  misbe- 
have in  court,  it  shall  be  lawful  for  any  baififf 
cor  officer  of  the  court,  with  or  without  the  as- 
pstance  of  any  other  person,  by  the  order  of  the 
judge,  to  take  such  offender  into  custody,  and 
detain  him  until  the  rising  of  the  court;  and 
t)is  judge  shall  be  empowered,  if  he  shall  thizd^ 
fit,  by  a  warrant  under  his  hand  and  sealed  with 


the  seal  of  the  conrt^  to  commit  anj  sodL  of- 
fender to  any  prison  to  which  he  has  power  to 
commit  offenders  under  this  act  for  any  time 
not  exceeding  seven  days,  or  to  ixopose  i^oit 
any  such  offender  a  fine  not  exceetfing  SL  for 
every  such  offence,  and  in  default  of  paymeat 
thereof  to  commit  the  offender  to  any  sock 
prison  as  aforesaid  for  any  time  noC  ex* 
ceeding  seven  days,  unless  the  said  fine  he 
sooner  pud. 

99.  Penalty  for  assaulting  haiUfs,  er  resa^ 
ing  goods  taken  in  execution, — ^That  if  any  officer 
or  bailiff  of  ihe  court  shall  be  assaulted  wUle 
in  the  execution  of  his  duty,  or  if  any  rescue 
shall  be  made  or  attempted  to  be  made  of  any 
goods  levied  under  process  of  the  court,  ms 
person  so  offending  snail  be  liable  to  a  fine  not 
exceeding  5^,  to  be  recovered  by  order  of  die 
court,  or  before  a  justice  of  the  peace  as  herdn- 
after  provided ;  and  it  shall  be  lawful  for  the 
bailiff  of  the  court,  or  anypeace  officer,  in  anf 
such  case  to  take  the  offender  into_  custody 
(with  or  without  warrant)  and  bring  him  before 
such  coiut  or  justice  accordingly. 

100.  Baitiffs  made  answerable  for  escapes, 
and  neglect  to  levy  execution, — ^That  in  case  any 
bailiff  of  the  court  who  shall  be  emploved  to 
levy  any  execution  against  goods  and  chattds 
shall,  by  neglect  or  connivance  or  omission, 
lose  the  opportunity  of  levying  anv  such  execu- 
tion, then,  upon  complaint  of  the  party  ag- 
grieved by  reason  of  such  neglect,  connivancy 
or  omission  (and  the  fact  alleged  being  proved 
to  the  satis&ction  of  the  court,  on  the  oath  of 
any  credible  witness),  the  jn^ie  shall  order 
such  bailiff  to  pay  such  damages  as  il  shall  ap- 
pear that  the  plaintiff  has  sustained  thereby, 
not  exceeding  m  any  case  the  sum  of  money 
for  which  the  said  execution  issued ;  and  the 
bailiff  shall  be  liable  thereto,  and  upon  demand 
made  thereof,  and  on  his  refusal  so  to  pay  and 
satisfy  the  same,  payment  thereof  shall  be  en- 
forced bv  such  ways  and  means  as  are  herean 
provided  for  enforcing  a  judgment  Eecoveredin 
the  court. 

101.  Remedies  against  and  p^aliies  e» 
baiUffs  and  other  officers  for  misconduct. — ^Ttiat 
if  any  clerk,  baili^  or  omcer  of  the  court,  act- 
ing under  colour  or  pretence  of  the  process  of 
the  court,  shall  be  charged  with  extortion  or 
misconduct,  or  with  not  duly  paying  or  ac- 
counting for  any  money  levied  by  him  under 
the  authority  of  this  act»  it  shall  be  lawful  for 
the  judge  to  inoiure  into  such  matter  in  a  sobk 
mary  way,  and  for  that  purpose  to  summon  and 
eniodTce  the  attendance  of  all  necessary  psrtie% 
in  like  manner  as  the  attendance  of  witnesses  in. 
any  case  may  be  enforced,  and  to  make  sock 
order  thereupon  for  the  repayment  of  any  mooej 
extorted,  or  for  the  due  pavmant  of  any  monej 
so  levied  as  aforesaid,  and  for  the  pa^nnent  at 
such  damages  and  costs,  asne  shall  thmk  jos^ 
and  also,  il  he  shall  think  fit,  to  impose  sudi 
fine  upon  the  clerk,  bailifl^  or  officer,  not  ex- 
ceeding lOL  for  each  offence,  as  he  shall  deem 
adequate;  and  in  default  of  payment  of  any 
money  so  ordered  to  he  paid»  payment  of  Hm 
same  may  be  enforced  by  such  ways  and  i 
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as  are  lienin  irrovided  £ar  ttdarcvog  a  judg- 
jneiit  reooyerea  in  the  court. 

102.  FemdUy  cm  ojkers  takmg  fern  henda 
those  allowed, — That  every  tzcafittFer,  clerk, 
bailiff,  or  other  officer  employed  in  pnttii^  this 
act  or  anv  of  the  powers  thereof  in  execution, 
who  shall  wilfully  and  comq;>tly  exacts  take,  or 
accept  any  fee  or  reward  whatsoever,  other 
than  and  except  such  fees  as  are  or  shall  be 
appointed  and  allowed  respectively  as  aforesaid, 
for  or  on  account  of  anything  done  or  to  be 
done  by  virtue  of  this  act,  or  on  any  account 
whatsoever  relative  to  putUz^  this  act  into  exe- 
cuticHi,  shall,  upon  proof  thereof  before  the  said 
court,  be  for  ever  incapable  of  serving  or  being 
employed  under  this  act  in  any  office  of  pront 
or  emoloment,  and  shall  also  be  liable  for 
damages  as  herein  provided. 

103.  Claims  as  to  goods  taken  in  execution  to 
he  adjudicated  in  court, — ^That  if  any  claim 
ahall  be  made  to  or  in  respect  of  any  goods  or 
diiattels  taken  in  execution  under  the  process 
of  the  court,  or  in  respect  of  the  proceeds  or 
value  thereof,  by  any  landlord  for  rent,  or  by 
any  peraon  not  oeing  the  partv  against  whom 
anch  process  has  issued,  it  shall  be  lawful  for 
the  clerk  of  the  court,  unon  application  of  the 
ivfficer  chained  with  toe  execution  of  such 
siocess,  as  weQ  before  as  after  any  action 
orought  against  such  officer,  to  issue  a  sum- 
mons, calljng  before  the  court  as  well  the  partv 
issuing  such  process  as  the  party  maldng  such 
daim;  and  thereupon  any  action  which  shall 
liave  been  broi^i^ht  in  any  of  her  Majesty's 
Superior  Courts  of  Record,  or  in  any  local  or 
inferior  court*  in  respect  of  such  daim  shall  be 
stayed;  and  the  court  in  which  such  action 
aluJl  have  been  brought,  or  any  judge  thereof, 
on  proof  of  the  issue  of  such  summons,  and 
thai  the  goods  and  chattels  were  so  taken  in 
execntionf  may  order  the  party  brining  such 
action  to  my  the  costs  of  all  proceemngs  had 
upon  sucn  action  after  the  issue  of  such  sum- 
mons out  of  the  court  holden  under  the  pro- 
viaions  of  this  act ;  and  the  judge  of  the  court 
ahall  adjudicate  upon  such  dum,  and  make 
aach  order  between  the  parties  in  respect 
diereo^  and  of  the  costs  of  the  proceedings,  as 
to  htm  shall  seem  fit ;  and  soch  order  shall  be 
enfoToed  in  like  manner  as  any  order  made  in 
any  suit  brought  in  such  court 

AcTiom  or  Bkplsvtic. 

104.  Actions  of  replevin  may  be  brought  in 
He  cowl.— That  all  actions  of  renlevin  in  cases 
4if  distress  for  rent  in  arrear  or  oamage  faisant 
may  be  brought  in  the  court  without  writ,  and 
absuil  not  be  removable  into  any  other  court 
imkasdliB  rent  or  damage  in  mped  of  which 
ihe  distress  shall  have  been  taken  shall  be  more 
ihaa  TOL,  or  unless  tihe  title  to  any  cornoreal 
or  incorporeal  hereditament  or  leasehola  pre- 
jmses,  ortto  any  toll,  marked  lair  or  other  nan- 
chise,  or  to  the  whole  or  any  part  of  tiie 
dtftreas,  shaU  be  in  question  in  any  such  actioii. 

105.  Hoes  actions  qfrqfkvin  mag  he  removed, 
«— That  in  case  either  party  to  any  such  action 
af  xcflerin  ihaU  dedare  to  the  court  that  the 


title  to  any  corporeal  or  inoorporeal  hereditfr* 
soen^  or  to  any  leasehold  premises,  or  to  m 
toU,  marked  fair,  or  franchise,  or  to  the  whole 
or  any  part  of  the  distress,  is  in  question,  or 
that  the  rent  or  damage  in  respect  of  whicb 
the  distress  shall  have  been  taken  is  more  thaa 
tlie  sum  of  20/.,  and  shaU  become  bound,  with 
two  sufficient  sureties  to  be  approved  by  the 
clerk  of  the  court,  in  smch  sums  as  to  the 
judffe  shall  seem  reasonable,  regard  being  had 
to  the  nature  of  the  claim  and  the  alleged  value 
or  amount  of  the  property  in  dispute,  or  of  the 
rent  or  damage^  to  prosecute  the  suit  with  e^ 
feet  and  without  delay,  and  to  prove  before  the 
court  by  which  each  suit  shall  be  tried  that 
such  title  as  aforesaid  is  in  dispute 'between 
the  parties,  or  that  there  was  ground  for  be- 
lieving that  the  said  rent  or  damage  was  more 
than  20L,  then,  and  not  othei-wise,  the  action 
may  be  removed  before  any  court  competeot 
to  try  the  same. 

PossBSflioN  or  Small  Tbkbmbntb. 

106.  Possession  of  small  tenements  mag  he 
recovered  bg plaint  in  the  court. — Jf  tenant ,  8fe^ 
negieet  to  appear ,  or  rtfuse  to  gvoe  possessto% 
judge  mag,  on  proof  qf  service  of  summoni,  issue 
I  a  warrant  to  enforce  the  tome.— That  when  and 
1 80  soon  as  the  term  and  interest  of  the  tenaat 
I  of  any  house,  land,  or  other  corporeal  heredit»- 
menty  where  the  value  of  the  premises  or  the 
rent  payable  in  respect  of  such  tenancy  did  not 
exceed  the  sum  of  50/.  by  the  year,  and  upon 
which  no  fine  shdl  have  oeen  paid,  shall  have 
ended,  or  shall  have  been  duly  determined  by  a 
legal  notice  to  quit,  and  such  tenant,  or  if  such 
tenant  do  not  actually  occupy  the  premises  or 
occupy  only  a  part  thereof,  any  person  by 
whom  the  same  or  any  part  thereof  shall  he 
then  actually  occupied,  shall  negieet  or  refuse 
to  quit  and  deliver  up  possession  of  the  pfie- 
mises  or  of  such  part  thereof  respectivdy,  it 
shall  be  lawful  for  the  landlord  or  his  agent  to 
enter  a  plaint  in  the  court,  and  thereupon  a 
summons  shall  issue  to  the  person  so  neglect- 
ing or  refusing ;  and  if  the  tenant  or  occupier 
shaU  not  thereupon  i^pear  at  the  time  and 
place  appointed  and  show  cause  to  the  contrary^ 
and  shaft  still  neglect  or  refuse  to  deliver  up 
poBsesson  of  the  premises,  or  of  such  part 
thereof  of  which  he  is  then  in  possession,  to  the 
said  landlord  or  his  agent,  it  shall  be  lawful  far 
such  landlord  or  agent  to  give  to  the  contt 
proof  of  tiie  holding  and  of  tne  end  or  other 
determination  of  the  tenancy,  with  the  time  or 
manner  thereof  and  where  the  tide  of  the  land- 
lord has  accrued  since  the  ]etxmg  of  the  pre- 
mises, the  riffht  by  wluch  he  claims  the  pos- 
session; and  upon  proof  of  the  service  otthe 
summons,  and  of  the  neglect  or  refusal  of  the 
tenant  or  occupier,  as  the  case  may  be,  it  shall 
be  lawful  for  tne  judge  to  issue  a  warrant  under 
the  seal  of  the  court  to  any  buliff  of  the  conrL 
remnring  and  authorising  him'  within  a  perioa 
to  oe  therein  named,  not  less  than  seven  or 
more  than  ten  dear  days  from  the  date  of  sudh 
warrant,  to  give  possession  of  the  premises  to 
anch  landlord  or  agent;  and  sudi  wanaiKt 
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any  goods  and  cbattds  taken  in  ezecntion  of 
■hall  be  a  sufficient  waxrant  to  the  said  balliBr 
to  enter  upon  the  premiaee,  with  such  asttatanta 
as  he  shall  deem  necessary,  and  to  giye  pos- 
session accordingly:  Ptoyided  always,  that 
«ntiy  upon  any  sudi  warrant  shall  not  he  made 
on  a  Sunday^  Good  Friday,  br  Christmas-day, 
or  at  any  time  except  between  the  hours  of  nine 
in  the  morning  and  four  m  the  afternoon  ;  pro- 
vided also,  that  nothing  herein  contained  snail 
be  deemed  to  protect  any  person  by  whom  any 
such  warrant  shall  be  sued  out  of  the  court 
from  any  action  which  may  be  brought  against 
him  by  any  such  tenant  or  occupier  for  or  in 
respect  of  such  entry  and  taking  possession, 
where  such  person  nad  not,  at  the  time  of 
suing  out  the  same  as  aforesaid,  lawful  right 
to  the  possession  of  the  same  premises. 

107.  The  manner  in  which  such  summons  shall 
be  served, — ^That  such  summons  as  last  afore- 
said may  be  served  either  personally  or  by 
leaving  the  same  with  some  person  oeing  in 
and  apparently  residing  at  the  place  of  abode 
of  the  person  or  persons  so  holding  over  as 
aforesaid,  providea  that  if  the  person  or  per- 
sons so  holding  over  or  any  or  either  of  them 
cannot  be  found,  and  the  place  of  abode  of 
such  person  or  persons  shall  either  not  be 
known  or  admission  thereto  cannot  be  obtuned 
for  serving  such  summons,  the  posting  of  the 
said  smnmons  on  some  conspicuous  part  of  the 
premises  so  held  over  shaU  be  deemed  to  be 
good  service  upon  such  person  or  persons  re- 


108.  Judges,  clerks,  ^c,  not  liable  to  actions 
on  account  (^proceedings  foJbm.— That  it  shaU 
not  be  lawful  to  bring  any  action  or  prosecu- 
tion against  the  judge,  or  against  the  clerk  of 
the  court  by  whom  such  warrant  as  aforesaid 
shall  have  been  issued,  or  agadnst  any  bailiff  or 
other  person  by  whom  such  warrant  may  be 
executed  or  summons  affixed,  for  issuing  such 
warrant  or  executing  the  same  respectively,  or 
affixing  such  summons,  by  reason  that  the  per- 
son bv  whom  the  same  shall  be  sued  out  had  not 
lawful  right  to  the  possession  of  the  premises. 

109.  Where  landlord  has  a  lawful  title,  he 
S^aU  not  be  deemed  a  trespasser  by  reason  ofir^ 
regularity.— That  where  the  landlord,  at  the 
time  of  applying  for  such  warrant  as  aforesaid, 
had  lawful  right  to  the  possession  of  the 
premises,  or  of  the  part  thereof  so  held  over  as 
aforesaid,  neither  the  said  landlord  nor  his 
agent,  nor  any  other  person  acting  in  his  be- 
half, shall  be  deemea  to  be  a  trespasser  by 
reason  merely  of  any  irregularity  or  informality 
in  the  mode  of  proceeding  for  obtaining  pos- 
session under  the  authority  of  tins  act,  but  the 
party  aggrieved  may,  if  he  think  fit,  bring  an 
action  on  the  case  for  such  irregularity  or 
informality,  in  which  the  damage  alleged  to  be 
sustained  thereby  shall  be  specially  laid,  and 
may  recover  full  satisfaction  for  such  special 
J g^  ^^  g^g^  ^£  g^.^  provided  that  if  the 

damage  so  laid  be  not  proved  the  de- 
dant  shall  be  entitied  to  a  verdict,  and  that 
if  proved,  but  assessed  by  the  iury  at  any  sum 
not  exceeding  the  sya  oi-hs,,  the  plaintiff  shall 


recover  no  mora  cost*  than  daiaagea* 
the  judge  before  whem  the  trial  ebdl  have 
been  hmden  sludl  certify  that»  in  has  opnion, 
foil  costs  ought  to  be  allowed. 

110.  How  execution  of  warramt  ef  posmtnom 
mag  be  «fay«2.— That  in  every  caee  in  whadi 
the  person  by  whom  any  such  waxrant  ahafi 
be  sued  out  or  the  court  had  not  aS  the  tms 
of  suing  out  the  same  lawful  rigbt  to  the  pos- 
session of  the  premises,  the  suing  out  of  any 
auch  warrant  aa  last  aforesaid  sliaU  be  daemed 
a  trespass  by  him  against  the  tenant  or  occo. 
pier  of  the  premises,  although  no  entiy  dull 
oe  made  by  virtue  of  the  wananft;  and  in  caea 
any  such  tenant  or  occuyner  will  become  bomud 
with  two  sufficient  sureties,  to  be  approved  hf 
the  clerk  of  the  court,  in  aneh  sum  as  to  iM 
judge  shall  seem  reasonable,  r^^aid  being  had 
to  the  value  of  the  premises  and  to  tiie  pro^ 
bable  cost  of  such  action,  to  sue  tiie  perm 
by  whom  such  warrant  was  sued  ont  with 
eofect  and  without  delay,  and  to  pay  all  tiie 
costs  of  the  proceeding  in  sncli  action  in  case 
a  verdict  shall  pass  for  the  defendant,  or  the 
plaintiff  shall  discontinue  or  not  prosecute  his 
action,  or  become  nonsuit  therun,  execution 
upon  the  warrant  shall  be  stayed  until  judg- 
ment shsll  have  been  given  in  audi  action  of 
trespass ;  and  if  upon  the  trial  oi  such  action 
of  trespass  a  verdict  shall  pass  for  the  plaintiff, 
such  verdict  and  judgment  thereupon  ahaH 
supersede  the  said  warrant. 

111.  Proceedings  on  the  bond fbr  sts^pmp 
warrant  of  possession,  Sfc. — Tfaat  every  bond 
given  on  the  removal  of  any  action  ofot  of  thn 
court,  or  upon  staying  the  execution  oC  any 
such  warrant  of  possession  aa  aforesad,  or  on 
moving  for  a  new  trial,  or  to  set  aaide  a  ver- 
dict, judgment,  or  nonsuit,  shaU  be  made  to 
the  ouer  party  to  the  action  at  the  costs  of 
such  other  party,  and  ahall  be  approved  by  the 
judge  and  attested  under  the  seal  of  the  oooit  s 
and  if  the  bond  so  taken  be  forfeited,  or  if, 
upon  the  proceeding  for  securing  which  such 
bond  was  given,  the  judge  before  whom  sndi 
proceeding  shall  be  had  shall  not  certify  upon 
the  record  in  court  that  the  condition  of  the 
bond  hath  been  fulfilled,  the  party  to  whom 
the  bond  shall  have  been  so  xoade  may  bring 
an  action  of  debt,  and  recover  thereon :  Pro- 
vided always,  that  the  court  in  which  audi 
action  as  last  aforesaid  shall  be  brought  may, 
by  a  rule  offcourt,  give  such  relief  to  the  par- 
ties liable  upon  such  bond  as  may  bs  agree- 
able to  justice  and  reason,  and  such  nde  shall 
have  the  nature  and  effect  of  a  dcfoamnea  to 
such  bond. 

JuniSDiOTioir  of  Supsbioe  Ckiunrs. 

112.  CbncMrrenl  jurisdietion  with  suptiies 
courts,  ^-  That  all  actiona  and  proceedings 
which  before  the  passing  of  this  act  nogtA 
have  been  brought  in  any  of  her  Mdeaty^s 
Superior  Courts  of  Record,  where  the  {daintiff 
dwells  more  than  twenty  miles  fWmt  the  d»> 
fendant,  or  where  any  officer  of  the  court 
holden  under  the  proviaiona  of  this  act  ahall 
be  a  pazty«  eocespl  in  inspect  of  any  daim  to 
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dw  pioeMft  of  the  coni^  or  the  proeeedt  ev 
yvkie  tbereof,  may  be  brought  and  detenakied 
ID  any  such  superior  oourt,  at  the  eleetion  of 
the  partT  suing  or  proeeeding>  as  if  this  ad 
had  net  been  passed. 

113.  As  to  aetioiu  hroughi  for  emmil  debt$ 
m  si^Mrior  co«rfo.— That  if  any  action  shall 
be  oommenced  after  the  passing  of  this  act  in 
any  of  her  Mafesty's  Superior  Courts  of  R&^ 
md,  for  any  cause  other  than  those  lastly 
liminbefore  specified,  for  which  a  plaint 
might  hB¥e  been  entered  in  the  court  holden 
undar  the  provisions  of  thb  act»  and  a  verdicl 
dull  be  found  for  the  plaintiff  for  a  sum  not 
more  than  £20  if  the  said  action  is  founded  on 
oontract,  or  less  than  £6  if  it  be  founded  on 
tart,  the  said  plaintiff  shall  have  judgment  to 
recover  each  sum  only»  and  no  costs ;  and  if  a 
verdict  shall  not  be  found  for  the  plaintiff,  the 
de£Biidant  riiall  be  entitled  to  his  costs  as  b^ 
tween  attorney  and  client,  unless  in  either  case 
the  judge  who  shall  try  the  cause  shall  certify 
on  the  back  of  the  record  that  the  action  was 
fit  to  be  brought  in  snch  superior  court.' 

Penalties. 

114.  PenaUies  and  costs  to  be  recovered  before 
ajntHeet  and  levied  by  distress.^Thtit  all  pe- 
nalties, fines,  and  forfeitures  by  this  act  inflicted 
or  autiboiixed  to  be  imposed  (the  manner  of 
recovering  and  applying  whereof  is  not  hereby 
otherwise  particularly  directed)  shall,  upon 
proof  before  anjr  justice  of  the  peace  having 
jurisdiction  within  the  coun^  or  place  wher« 
the  offender  shall  reside  or  be  or  the  offence 
shall  be  ooamitted,  either  by  the  confession  of 
the  party  offending,  or  by  the  oath  of  any 
credible  witness,  be  levied,  with  toe  costs  at* 
tending  the  summons  and  conviction,  by  dis< 
tress  and  ssle  of  the  goods  and  chattels  of  the 
party  offending,  by  warrant  under  the  hand  of 
any  such  justice,  and  the  overplus  (if  any), 
afur  such  penalties,  fines,  and  forfeitures,  and 
the  charges  of  such  distress  and  sale,  are 
deducted,  shall  be  returned,  upon  demand,  un- 
to the  owner  of  such  goods  and  chattels. 

115.  In  defoult  of  security  offender  may  be 
detained  till  return  of  warrant  of  distress. 

1 16.  la  delault  of  distress  offender  may  be 
committed. 

117.  Penalties  not  otherwise  applied  to  be 
paid  into  the  general  fund. 

118.  Justices  mof  proceed  bff  summons  in  the 
Tseoneru  of  penalttes. — ^That  in  all  cases  in 
which  hy  this  act  any  penalty  or  forfeiture  is 
made  recoverable  before  a  justice  of  the  peace 
it  shall  be  lawful  for  such  justice  to  summon 
before  him  the  party  complained  against,  and 
on  such  summons  to  hterand  determine  the 
matter  of  such  complaint,  and  on  proof  of  the 
offence  to  convict  the  offender,  and  to  ai^ttdge 
him  to  pay  the  penalty  or  forfeiture  incmred, 
and  to  proceed  to  recover  the  ssme,  although 
no  information  in  writing  shall  have  been  ex- 
hibited before  him ;  and  all  such  proceedings 
hy  snomums,  without  information  in  writing. 


9  And  see  st.  79, 74.  ants,  and  ItB^posi. 


shall  be  as  valid  and  effectual  to  all  intents  and, 
purposes  as  if  an  infannation  in  writing  had' 
been  exhibited. 

119.  Form  of  conviction. 

1 30.  Proceedings  not  invalid  for  want  of  form. 

121.  Distress  not  unlawful  for  want  of  form. , 

122.  Limitiaion  of  actions  for  proceedings  in 
eaeeution  qf  this  act. — That  all  actions  and 
prosecutions  to  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of  this 
act  shall  be  laid  and  tried  in  the  county  where 
the  fact  wa&  committed,  and  shall  be  com* 
menced  withm  three  calendar  months  after  the 
fact  committed,  and  not  forwards  or  other- 
wise ;  and  notice  in  writing  of  such  action,  and 
of  the  cause  thereof,  shall  be  ffiven  to  the  de- 
fendant one  calendar  month  at  least  before  the 
commencement  of  the  action ',  and  no  plaintiff 
shall  recover  in  any  such  action  if  tender  of 
sufficient  amends  shall  have  been  made  before 
such  action  brought,  or  if  after  action  brought 
a  sufficient  sum  of  money  shall  have  been  paid 
into  court,  with  costs,  oy  or  on  behalf  of  the 
defendant 

123.  Provision  for  the  protection  of  qfficers 
of  the  court. '-^ThsX  if  any  person  shall  oring 
any  suit  in  any  of  her  Majesty's  Superior 
Courts  of  Record,  in  respect  of  any  grievance 
committed  by  any  clerk,  bailiff,  or  officer  in 
the  court  holden  under  the  provisions  of  this 
act,  under  colour  or  pretence  of  the  process  of 
the  said  court,  and  the  jury,  upon  the  trial  of 
the  action,  shall  not  find  greater  damages  for 
the  plaintiff  than  the  sum  of  20/.,  no  costs 
shall  be  awarded  to  the  plaintiff  in  such  action, 
unless  the  judge  shall  certify  in  court,  upon  the 
back  of  the  record,  that  the  action  was  fit  to  be 
brought  in  such  superior  court. 

124.,  Act  not  to  affect  Court  qf  Hustings,  or 
Lord  Mayor's  Court. — That  nothing  in  this  act 
contained  shall  be  construed  to  alter  or  affect 
the  Court  of  Hustings  in  the  said  city  of  Lon- 
don, or  the  court  of  our  lady  the  Queen  holden 
before  the  Lord  Mayor  and  aldermen  in  the 
chamber  of  the  Guildhall  of  the  city  of  London, 
or  to  take  away,  lessen,  or  diminish  the  powers 
and  jurisdictions  of  the  said  courts,  or  either  of 
them. 

126.  Interpretation  of  act. 

126.  Expenses  qf  acf.— That  the  costs, 
charges,  and  expenses  attending  or  incident  to 
the  applying  for,  obtaining,  and  passing  this 
act  shall  be  paid  and  defrayed  by,  from,  and 
out  of  the  monies  which  have  from  time  to  time 
been  paid  into  the  chamberof  London  on  account 
of  the  business  transacted  in  the  said  Court  of 
Reauests  hereby  abolished,  or  which  shall  be 
paid  to  the  treasurer  of  the  court  to  be  holden 
under  this  act. 

127-  That  this  act  shall  commence  and  take 
effect  on  the  29th  day  of  September  next  after 
the  passing  hereof. 

128.  That  this  act  shall  be  a  public  act,  and 
shall  be  judicially  taken  notice  of  as  such. 

[The  iSdUilsIs  of  Fees  will  bor-printed  in  the 
next  number.] 


aSPORT  ON  LEGAL  EiMJCAZlOK* 

FORBION  SCHOOLS  OF  L4W. 

Having  submitted  to  our  readers  the 
state  of  Legal  £ducatioD«**^Mr  rather  the 
want  of  it — ia  this  country,  as  set  forth  in 
Ibe  Report  from  the  Sdeoc  Comoaitloa  af 
the  House  of  Comrnons,  we  proceed  ta  ex- 
tract the  statements  aad  observations  of 
the  Committee  with  regard  to  Foreign 
Schools  of  Law: — 

The  committee  having,  as  they  state, 
OMt  with  but  little  aaststaace  from  home 
institutions,  thought  it  right  to  BMike  such 
inquiries  abroad,  as  by  enabKng  diem  to 
judge  more  correctly  of  the  present  state 
of  Legal  Education  in  other  countries,  and 
its  effects  on  the  profession  and  population 
generally,  might  permit  them  to  suggest 
effective  means  for  its  greater  extension 
and  improvement  in  ours.  In  tlMt  view 
they  examined  Mr.  Moriarty,  vi^o  from 
having  graduated  in  the  University  of  Dub- 
Cn,  and  having  studied  at  some  of  the  prin- 
cipal universities  of  Germany,  at  Heidel- 
burgh,  Bonn,  Berlin,  &c.  and  recently 
occupied,  for  three  years,  a  chair  himself 
in  an  important  institution,  the  £03^ 
Academy  of  Trade  in  Berlin,  seemed  well 
qualified,  aswdiftom  his  studies  of  English 
as  of  foreign  law,  to  furnish  all  necessary 
information  and  useful  suggestions  on  the 
subject.  Thoi^h  specificSly  bearing  on 
the  course  pursued  at  the  Univernty  of 
Berlin,  yet  as  the  German  Dniverssties  ave 
all  constituted  and  conducted  very  nearly 
on  the  same  principle,  his  evidence  may  be 
considered  as  applicable  to  all. 

"The  £EKulty  of  law  or  of  junsprodence  is 
«ne  of  the  faculties  (geaenlly  the  second,)  of 
every  German  university  without  exception. 
It  presents  the  largest  opportunity  and  means 
of  legal  study  to  everv  student  wbo  wishes  to 
avail  himself  of  it,  wnether  unprofessional  or 
professiooaL  This,  it  may  be  alleged,  is  the 
case  in  some  at  least  of  our  own  institntioBs, 
anchas  the  Umversity  of  Liondon;  but  thm  is 
this  essential  difference  between  this  country 
and  Germany,  that  no  situation  in  which  kijal 
knowledge,  of  whatever  description,  is  consi- 
dered requisite  is  open  to  any  ^^i^n^Hatft  who 
bas  not  gone  tfarous^  the  prescribed  cooiae  of 
study  fitted  to  attain  that  knowledge^  «id  is 
Bot  provided  with  a  certificate  attesting  such 
course,  and  the  having  passed  through  tim  ex- 
aminations required  m  proof  of  hu  havii^ 
insstered  the  several  sidijects  which  such  course 
comprises.  This  applies  not  merely  to  indse, 
barnster,  solicitor,  notary,  &c,  of  every  grade, 
to  those  classls,  m  fine,  which  In  this  country 
are  considered  as  strictly  professional,  but  to 
every  official  in  the  civu  service,  of  whatever 


mek,  tern  the  But 
lowest  «sy2qy^     It  is  the 
whioh  wgiiVitfn  aotonhr  thaantise 
official  oi)gaaizatioa  of  the 
must  at  once  be  perceived,  thaw] 
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Sstem  deaigiied  as  pmyarariop  far  iL 
la  thrss  caamofeeristic  fcatmass  ol  ler 
oniverttly  systsm  ares  1.  A  high  acak  of  jiat* 
pvatory  stiiu^^,  previous  to  bdqg  area  sdmitted 
to  any  of  the  Uculty  coursea.  a.  Xbe  ' 
number  of  pro^BssoiB,  and  miBute 
of  subject  and  labour.  3,  The 
cbaimoter  of  atteadanoe  on  lectana  aad 
nations,  and  the  realily  aad  atriagaaey  givsa  Is 
them  W  the  mode  in  which  boSh  am  carnad 
out.  The  object  purposed  to  be  attataad  is 
thorough  and  eatensiva  kaowledga  of  Aearfp 
at  the  priod  when  theory  ia  all  km 
studiest  leaving  to  after  txerciae^ 
every  day's  occupatioa  f uinislMa 
the  afj^iUcation  and  developement 
inpractiee.  In  this  ^ew  the  atata 
wde  that  the  best  provasioB  be  made  liar  ia- 
8tructioa»  both  in  qoanti^  aad  qnaZity,  but  a^ 
quires  in  return  that  the  person  who  applies 
for  it  shall  be  weH  prepma  to  receive  it,  and 
that  when  he  is  oocnpiad  ia  Bsoatviag  k  he 
shall  be*o«^jSd0  so  oocopied»  aad  sot  hf  a 
oomphaace  with  mare  iotm  kaaor  aaflapa  ham 
the  reality. 

"Tht  kgal  stttdenty  previous  to  has  bci^ 
admitted  into  ^  university,  is  re^^iired  to  pea- 
duce  a  certificate  of  his  having  passed  m  she 
gjrmnaeiiim,  or  public  achod^  where  bm  Imb 
sta&d  No.  2,  or  second  degns  of  Bsarlt  at  t^ 
ezaBuaatioi^  which  takea  pteee  on  Vmuik  I^ 
usually  called  the  ArbUnrimtenEmmtm.  Has 
eiamiaatioia,  which  is  intended  to  tsat  ahrthM 
he  be  rijpe  for  entranoe  and  ntfandasra  ia  the 
muversity,  is  veiy  ezteaaive  and  rigynras,  &% 
equal  to  the  ezamiaatioB  in  the  seeoad  iimdm^ 
maduate  year  at  an  English  aalvMwty :  it  aai- 
oraces  a  very  ample  course  of  daasios,  aad  aa- 
quires  proof  that  the  pupil  ia  ia  a  poailioalo 
WKite  Latin  free  at  kart  60m  all  , 
error,  &c,  ke.    The  ^Tsmination  ' 


preliminary  to  enteiiaa  the  anivani^  is.nther 
Ha,  the  Ariiimnemimi  T 


of  a.careory  nataee, 

jnst  menCsoaed  h^qg  con«demi  sufikieat  war- 
ranty for  his  reception.  The  legal  ntndfaf  thsa 
coatmues  for  three  years  at  the  aaivaraityj  bat 
even  in  Prussia  he  ui  ast  neosaaanly  jestdetad 
to  a  Prussiaa  universify*  with  the  axcepliaa  of 
one  half  year,  which  halif  year  BSBSt  bedaveSad 
to  the  atudy  of  the  Prussian  code*  llkartiiri 
aace  oa  the  kctuies  at  the  sefaial  Haifflisitiaa, 
aad  his  assiduity,  must,  however,  he  n*tmtafl 
at  the  dose  of  each  half  pear  by  a  aesliiasaB 
fimatheMofesaor  whoae  lactaies  ha  hai  at- 
tended. TheleetoresaieeilhBroompa 
of  a  general  nature,  which  kttar  bong  < 
only,  bat  aot  abaokitcly  aaseasi 
his  diaeretioB.  Ths  certificata  ( 
vaqairedoalyfiir  the  ^Dtaier.  Thai 
not  fiatiiiend  to  say  pasticalar  aadar  of  alady 
dttriagtbethiaeyaaia;  IrmTf  ^aimirasB  aab 
any,  andj  in  fact,  as  many  as  he  pleasea,  as 
there  is  no  eTsminstion  lill  the  aad  aC  Ub 
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The  ielecdon  is  often  deterttdned  by 
tbe  mdvOTity  at  wiiieb  be  happens  to  be,  or  by 
Ine  more  or  less  enunence  of  the  professors 
W1I0  occupy  the  different  chairs,  but  this  in  no 
w^  eirempts  from  any  branch  or  portion  of 
the  requircMl  eonrs^  which  eontinnes  the  same 
in  whaterer  order  it  mav  be  taken.  The 
sCndent  usnaDy  b^ns  witn  an  oa(£ne  of  the 
sdence,  or  what  is  tenned  the  "  Encycloptediai'' 
(Methodologie,)  common  to  aD  odier  branches 
of  studr,  and  though  not  obligatory;  of  con- 
siderable advantage,  and  intended  for  the 
student's  own  couTenience.  The  •*  Naturrecht** 
(Natunl  Law,  or  the  Philosophy  of  Jurispru- 
dence) then  follows.  It  takes  four  hours  a 
week  (two  hours  each  day) ;  a  peculiarity  con- 
fined to  law  lectures,  which,  treating  of  subjects 
more  involyed,  and  which  might  suffer  by  being 
treated  piecemeal,  demanded  this  exception 
fixmi  the  general  rule  of  one  hour  only.  Tliese 
lectures  illustrate  the  abstract  principles  of 
jurisprudence,  by  frequent  reference  to  the 
practice  of  different  countries,  and  are  well 
calculated  to  ^re  the  student  a  general  idea  at 
least  of  its  philosophy.  These  four  lectures  a 
week  continue  for  about  half  ajear,  and  gene- 
rally amoont  to  about  100.  Tne  next  course 
comprised  the  "  Institutes,**  or  the  "  History 
and  Anti()uities  of  Roman  Law,*'  to  which  are 
devoted  but  hours  a  week  for  half  ayear  also. 
The  Institutes  are  followed  by  the  "  Pandects,** 
a  subject  considered  of  gr^t  importance  in 
Germany,  to  which  there  are  given  not  less  than 


the  ffil^rBfit  offices  to  winch  he  may  he  suba»> 
qnently  called,  one  or  two  hours  weekly.  Theso 
courses  on  Procedure  are  sueeeeded  by  ft 
course  on  the  *'  Landrecht,**  or  the  strictly 
Prussian  Criminal  Code,  which  takes  five  hours 
weekly.  TTien  follows  a  course  on  "Inter* 
national  Law,**  three  hours  weekly;  and  for 
such  of  the  students  as  intend  devoting  them«» 
sdives  to  Rhenish  Jurisprudence  and  Practice, 
a  coarse  or  courses  on  the  "Rhenish  Civfl 
Procedure,*'  "the  Qonstitution  of  the  Rhenish 
Judicature,**  and  "the  Code  Napoleon,"  at* 
tendance  on  which  is  required  four  hours ;  on 
the  course  of  the  Civil  Procedure,  and  on  that 
of  the  others,  probably  three,  four,  or  even  five 
hours  a  week  are  indispensable,  but  yet  con* 
sidered  scarcebr  adequate^  At  the  University 
of  Berlin  that  branch  is,  of  course,  badly  repro. 
sented,  a  student  devoting  himself  to  it  would 
prefer  studying  it  at  some  Rlienish  university^ 
at  Bonn,  for  instance.  Inhere  are  thus,,  in  aU» 
13  courses  of  compulsory  or  obligatory  lectures 
for  the  student  in  law,  involving,  if  confined  to 
one  year,  63  lectures  of  one,  or  31  of  two  hours 
per  week  ;  but  as  he  is  at  hberty  lo  divide  the 
whole  over  three  years,  it  may  be  considered  as 
averaging  about  20  lectures  of  one,  or  10  of 
two,  per  week,  or  about  four  hours  in  con- 
tinuous legal  study  per  day  during  the  semestre 
or  half  year ;  not  excessive  if  sm]^d  to  such 
studies  exclusively.  But  in  aadition  to  these 
compulsory  lectures,  there  are  others  of  a  sub- 
sidiary character,  provided  for  such  as  are  de- 


10  hours  weekly.    The  fomth  course  embraces  j  sirous  of  taking  advantage  of  ^wm.    Several 
the  *'  fiihrRcht,**  (or  the  Law  of  Inheritance,) '  such  courses  are  given  by  thoee  who,  without 


requiring  three  hours  weekly.  Then  follows 
'*  the  History  of  the  Law  of  German  States  " 
and  "Forensic  History,"  (or  the  History  of  the 
Laws  of  Germany,  as  they  have  grown  up  into 
their  present  form  through  the  mfferent  modi- 
fications of  time  and  the  various  institutions  of 
the  county,)  and  to  which  are  devoted  four 
hours  weekly.  Next  succeeds  the  German 
•*Privatrechv*  (or  Private  Law,)  exclusivelv  of 
German  origin,  eight  hours  weekly.  Next 
"  Ecclesiastical  Law,**  a  very  important  object, 
studied  at  present  very  deeply,  and  the  know- 
ledge of  which  is  tested  by  a  very  strict  exami- 
nation, manr  of  the  founaations,  charitable  and 
sdiolafltic,  oeing  of  ecclesiastical  origin,  and 
many  even  of  the  existing  principahties  having 
arisen  from  their  having  been  converted  from 
bishops*  sees  to  their  present  secular  form. 
Hue  course  occupies  four  hours  weekly.  The 
next  is  a  course  on  the  "  Criminal  Process  *• 
{<3T  Criminal  Procedure)  generally  of  Germany, 
not  80  much  on  the  iprinciples  involving 
criminal  prosecution  as  on  its  mode ;  that  is, 
not  so  much  on  the  matter  as  the  form  of  the 
ptuaecution,  to  which  are  givep  four  hours  a 
week.  This  is  followed  by  the  common 
Phissisn  "Criminal  Prosess,**  (or  Oiminal 
ftuiedure,)  almost  exclusively  of  Roman 
otira,  or  at  leat  governed  by  the  principles  of 
Qra  or  Roman  uiw,  to  which  four  hours  are 
ffiwn  weekly.  The  next  is  "Judicial  and 
iMd  Fraetiee  *  generally,  which  is  intettchcd  to 
MtHwlliTBje  tfae  student  with  vbt  dischargs  of 


holding  the  rank  of  professor,  extraordinary  or 
ordinary,  or  receiving  any  salary  from  the 
government  or  the  university,  have  acquired 
the  "  Venia  docendi,"  or  privilege  of  delivering 
lectures  at  the  universitv,  and  of  recdving  fees 
from  the  pupils  attenaing  them.  Many  of 
these  lectures  are  developments  of  portions  of 
the  compulsory  lectures,  synchronous  fre^ 
quently  with  them,  and  in  aid  of  those  sectk>ns 
which  the  ordinary  lecturer  could  not  extend, 
consistently  with  the  more  general  character  of 
his  courses,  and  in  justice  to  the  objects  of  all 
his  listeners.  There  are  thus  three  lecturers 
on  the  course  of  Privatrecht,  two  of  whom 
more  specially  treat  of  the  two  great  depart- 
ments, "I^hn**  and  "  Hande&recht,*'  (or 
Feudal  and  Commercial  Law).  All  these 
courses  hitherto  mentioned,  whether  compul- 
sorv  or  optional,  are  of  a  strictly  legal  character^ 
ana  common  to  all  legal  students ;  but  there  is 
another  class  of  lectures,  to  which  we  shall 
later  have  to  advert,  and  which,  in  addition  to 
the  legal,  the  candidate  who  wishes  to  qualify 
for  official  employment  must  also  attend.  In 
fact,  almost  all  the  subjects  of  geat  importance, 
not  only  in  this  but  in  all  the  other  faculties, 
have  two  or  more  professors  treating  on  the 
same  subject  concurrently.  Each  course  gene- 
rally occupies  a  aemestre  or  half  a  year,  so  as 
to  admit  a  very  extensive  treatment  of  each 
subject;  the  lectures  are  given  continuously, 
but  do  not  Bppear  to  be  preceded  or  followed 
by  exanrinations.  Lately  there  has  been  a  wish 
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should  introduce  "  Dbputoria,"  or  Ihe  fczami* 
oation  vivd  voct  of  toe  student;  but  tlii^ 
tbough  to  8  certaiii  degree  seted  oa,  hss  not 
lieen  succeasfu]*  aod  hss  oot  been  hitherto  pur* 
sped  to  any  great  extent  at  any  of  the  Gennao 
wnversitiea.  The  want  of  such  aids  is  boweyer 
abundantly  suf^lied  by  other  drcumstances  ia 
the  organization  of  these  institutions.  The 
subjects  are  treated  not  only»  as  already  ob- 
served^  by  ordinary^  extraordinary,  and  vohin- 
tary  (or  * '  Privat-Docenten  ")  lecturers,  but  also 
ars  further  elucidated  by  private  instruction. 
In  fact,  under  the  designation  of  "  public," 
Qpen  to  the  public  at  la^e ;  "  private,''  open 
to  the  university ;  and  "  most  private,"  con- 
fined to  private  or  chamber-class  instruction, 
the  pupil  has  lectures  and  teaching  of  every 
description  in  abundance  if  he  thinks  proper  to 
avail  himself  of  it.  It  is  also  to  be  observed, 
that  the  compulsory  lectures,  eapecially,  are  far 
from  being  matters  of  form ;  they  are  diligently 
and  attentively  frequented,  though  ususlly 
lasting,  as  has  been  observed,  for  two  hours, 
and  are  almost  invariably  taken  down  in  writing 
by  each  student;  the  subjecU  of  which  they 
treat  being  of  a  nature  to  require  a  thorough 
familiarity  with  each  detail,  and  being  of  im- 
portance to  him  up  to  the  end  of  his  career." 

At  the  expiration  of  three  years,  at  any 
of  the  universities,  the  student  in  law  sends 
in  his  certificate  of  assiduity  and  attendance 
to  some  "  Ober  Gericbt,"  that  is,  to  some 
superior  kw  tribunal,  with  an  application 
to  be  admitted  to  practise  thereat,  af^er 
having  previously  submitted  to  an  exami- 
nation as  to  his  legal  acquirements.  If  the 
certificate  of  attendance  and  assiduity  be 
found  satisfactory,  the  president  of  the 
tribunal  directs  a  commission,  consisting  of 
two  examiners,  to  issue,  and  then  the  stu- 
dent is  examined  with  such  others  as  may 
have  applied  at  the  same  period. 

"  This  examination  is  rather  of  a  superficial 
character.  It  is  confined  almost  exclusively  to 
an  in({uiry  into  the  etudent*«  proficiency  in  the 
principles  of  Roman  Law,  and  to  abstract 
questions  of  law  in  general;  such  as,  for  in 
stance,  the  leading  principles  on  which  ^ 
criminal  case  should  be  fotmded,  questions  as 
to  conferriBg  the  riehtof  the  administration  of 
justice  to  one  branch  of  the  community  in  pre- 
ference to  another,  &c.,  &c. ;  in  short,  to  the 
general  philosophy  of  jurisprudence.  No  very 
minute  mquisition  into  his  knowledge  of  prac- 
tical details,  particularly  of  the  stricUy  Prussian 
kw,  is  at  this  stsge  required ;  this  is  reserved 
tor  his  second  examination.  Should  he  be 
found  so  far  competent,  he  is  then  appointed 
•*  Auscultator,"  or  Hearer,  and  in  that  capacity 
IS  received  into  the  tribunal.  In  this  tribunal 
he  must  serve  for  one  year  at  least,  and  gratui- 
tously ;  and  in  order  to  insure  this,  previously 
toms  admission  he  must  produce  a  certificate 
from  his  parents  or  guardians  that  they  are 


wUfiag  and  able  to  support,  him 
three  or  four,  or  as  may  be  more, 
years  jireyioas  to  his  nessioichisaec 
exsmmation,  from  which  time  forth 
moral  responsibility  for  his  future  provimm 
devolves  upon  the  stale.  During  this  pcoh^ 
tiooary  year  as  '*  Auscultator  "  he  is  placod  m. 
different  dapartments  of  the  amxt,  in  the 
registry,  in  the  accountant  or  book-keepuuT 
department,  and  so  on ;  and  he  must  also,  with 
the  assistance  of  a  "  Go*Reletent,"  institute 
himself,  and  conduct  to  an  issue,  two  or  thice 
real  cases  ooeorring  within  the  jurisdiction  c^ 
this  Gericht,  and  requiring  its  dedsiMi ;  bat 
he  has,  in  the  performance  of  this  duty,  the 
assistance  of  an  elder  counsellor,  who^  tf  he 
shall  distinctly  disapprove  of  an^  part  of  his 
procedure,  is  at  liberty  to  rqect  it,  and  sob* 
stitute  his  own;  a  monl  guarantee  is  thus  pco- 
vided  that  sufficient  care  will  be  taken  to  teach 
accuracy,  at  least,  in  the  proceedings.  The 
whole  is  then  submitted  to  the  dedsion  of  the 
court  itself,  and  if  the  deficiency  of  the  candi* 
date  or  probationer  be  very  manifest,  he  is,  of 
course,  not  permitted  to  proceed  further  until 
he  shall  have  made  good  this.  He  is,  in  ad- 
dition to  this,  sent  to  the  "  Unter-Gecicht,"  or 
inferior  court,  in  order  to  learn  the  details  of 
the  proceeding  in  that  also ;  the  object  of  tlus 
probationarv  year  bein^  to  familiarise  him  with 
all  the  details  of  Prussian  procedure.  Sadi  ii 
the  second  stage  of  his  legal  education:  He 
now  proceeds  to  the  third.  If  the  cases  which 
he  has  conducted,  in  his  capacity  of  Auscoi^ 
tator»  be  considered  creditable,  and  his  intelli- 
gence and  diligence,  on  the  whole,  be  shown 
to  the  satisfaction  of  the  president  of  theeourt, 
he  is,  after  a  year  elapses,  at  liberty  to  apply  to 
become  a ''  Beferendarius ;"  but  before  lus  ap. 
plication  can  be  admitted,  a  second  <>«iminat:iffp 
must  take  place,  of  a  more  searching  character  aii 
regards  the  peculiarly  Prussian  forma  of  pro- 
cedure and  law.  From  that  m<Mnent.  that  ia^ 
from  the  passing  of  such  examination^  he  is 
considerea  as  being  qualified  for  the  disdiarga 
of  any  of  the  le^  functions  of  an  iaimir 
order  to  which  he  may  be  hereafter  dqaited. 
He  is^  as  it  were,  licensed  by  the  state,  though 
not  as  yet  in  the  service  of  the  state.  He  ia 
under  its  control,  but  still  not  exclusively  in  the 
employment  of  the  government ;  he  w  at  libexty 
to  conduct  the  affairs  of  diento  and  of  pemons 
applying  to  him,  whereas  the  other  class  is  not; 
their  functions  are  limited  not  to  private  pno- 
tice,  but  to  such  as  may  be  assigned  to  them 
by  the  court  to  which  they  are  respectirdy  at- 
tached.  The  distinction  in  the  profession  is 
not,  as  with  us,  between  the  advocate,  baiiiatg 
or  pleader  on  the  one  side,  and  the  solicitor  or 
attorney  on  the  other,  but  between  the  slate 
servant  and  thi  free  practitioner,  a  natoal 
result  of  their  forms  of  procedure ;  as  the  in^ 
quiries  are  not  public,  and  oral  debate  is  not 
allowed,  the  profession  does  not  branch  off 
into  the  recipient  of  instractions  from  the  cheBt 
(or  the  solicitor,)  and  the  forensic  advocate  (or 
barrister)  s  they  are  identified  and  form  bat  oi» 
body..  But  there  is  a  marieed  difeenea  h»* 
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tkn  cxaniinttkyM,  it  ctviniprai  snd  comprelMii^' 
am.  It  ensores  a  ^NneU-groaoded  knowledge 
of  an  exteacive  coune*  comprised  in  fim 
classes,  from  the  lowetty  which  »  quite  elemeo-' 
taiy  (children  enter  at  la  and  13  years  of  age,^ 
to  ihe  highest  or  Tertia.  The  pnpil  is  reouired 
to  possess  an  intimafiB  aeqnaiotance  with  the 
ancient  classical  anthors,  snch  a  familiaiity 
with  the  Latm  language  as  may  give  him  a 
facility  of  expressing  nimself  with  ease  andcoi^ 
rectness  in  it;  the  elements  of  aritiimetie, 
algebn,  and  geometry,  the  rudiments  of 
cl^mistry,  hotany,  and  natural  history,  a  know* 
ledge  of  geography  and  history,  but  especially 
of  the  geography  and  history  of  his  owtl 
country ;'  a  knowledge  of  modem  languaf^ea 
(in  the  fourth  class  Fraich,  and  in  the  third 
English);  the  first  principles  of  political 
economy,  the  statistics  of  commerce  and  trader 
together  with  its  history,  &c.  In  no  case  is 
this  examination  to  be  dispensed  with.  The 
candidate,  without  passing  it  f  even  though  his 
education  had  been  conducted  in  private,)  can- 
not obtain  the  rank  of  Auscultator,  which  is 
the  lowest  in  the  legal  profession.  Next  comes 
the  preliminary  examination  at  the  university. 
Thirdly,  the  examination  as  Auscultator,  to  test 
the  candidate's  knowledge  in  the  general  theory 
of  law,  and  acquaintance  with  the  principles  <» 
Roman  law ;  fourthly,  the  examination  to  en- 
title to  the  rank  of  Referendarius,  to  test  his 
accurate  and  intimate  acauaintance  with  all  the 
forms  of  Prussian  procedure ;  and  fifthly,  the 
wide  and  very  stringent  state  examination,  to 
prove  his  knowledge  in  ever^  branch  of  science 
which  may  be  connected  with  legal  or  admi- 
nistrative functions. 

J(To  be  continued  in  our  next  No.] 


tswB6&  die  two  dnsriss ;  the  free  practitioner  is 
digiMe  only  to  such  sitoations  as  **K<itary," 
and    ''Justis  Comanssarius,''   which   is  the 
nearest  approximation  to  our  solicitor.     To 
attain  this  grade,  it  is  necessary,  as  already  ob- 
served, to  pass  an  examination  at  the  gytnna- 
aiiim;  a  three  years'  lecture  course  in  the  uni- 
weraity ;  a  one  year's  probationary  coorse  as 
Auscultator,  and  a  two  jears'  subsequent  pro- 
bationary course  as  Rerarendarius,  but  not  to 
pass  through  the  starching  "state  examina- 
tion."   He,  however,  who  wishes  to  advance 
&rther,  and  to  become  eligible  to  the  service  of 
the  state,  or  to  official  situation,  must  now  pro- 
ceed to  the  fourth  stage.    After  having  served 
two  years  as  **  Referendarius,"  and  gratuitously, 
at  some  superior  court,  he  is  now  at  libertr,  but 
not    before,   to   apply  to  pass  the   ''Staats 
Ezamen,"  or  State  Examination.    The  State 
Kxamination  is  of  extraordinary  severity;  in- 
deed so  severe,  that  it  might  not  be  too  much 
to  say  that  30  per  cent,  o?  those  who  attempt 
it,  and  of  those  who  have  been  moderately  as- 
siduous, fail.    This  examination  can  only  be 
passed  in  Berlin,  and  before  the  permanent 
commission  which  sits  there  for  this  purpose. 
It  embraces  the  most  extensive  course  not  only 
of  law,  but  also  of  sU  branches  of  information 
that  may  be  subsequently  required  in  the  dis- 
charge of  the  executive  duties  of  government, 
such  as  the  system  of  police,  and  the  general 
principles  of  all  subjects  connected  with  mining, 
woods  and  forests,  the  theory  and  operations  of 
trade,  statistics  of  population,  &c.,  &c. ;  in  fact, 
it  is  coextensive  with  the   "C^merialia,"  a 
course  which  comprises  the  study  of  whatever 
can  become  legitimately  the  object  of  govern- 
ment fanctions.    It  is  at  this  stage,  therefore, 
the  jurist  is  at  liberty  to  branch  off,  and  either 
select  what  is  called  "  Staat  Dienst,"  or  the 
state  administrative  career,  or  to  remain  simply 
an  advocate  or  barrister.    The  course  to  be 
followed  in  the  former  case  will  later  come 
nnder  consideration.    Should  he  determine  on 
the  latter,  on  passing  this  examination,    he 
applies  for  liberty  to  act  as  "  Anwalt,"  in  which 
case  he  conducts  the  cases  of  clients,  but  with- 
out possessing  any  judicial  character  beyond 
the  tact  that  Si  officers  connected  with  the  law 
in  Prussia,  and  in  most  of  the  other  states,  are 
regarded  as  officers  of  the  crown  to  a  certun 
d^^ree.    But,  in  addition  to  the  qualifications 
required  for  this  inferior  grade  of  the  profession, 
lor  the  hiffher  a  much  larger  body  of  knowledge 
is  demanded.    In  other  words,  for  the  mere 
admission  to  the  bar  in  Germany,  in  addition 
to  the  four  years  at  the  Gymnasium,  three  years' 
unversity  course,  five  examinations,  and  three 
years'    practice   and  exercise,  all   legal,   are 
essentiaL    To  appreciate  this  fully,  it  is  not  to 
be  measured  by  our  ordinary  EngUsh  estimate. 
The  first  or  preliminary  examination  on  leaving 
die  Qymnasinm,  is  intended  to  discover  whether 
the  skill  and  knowledge  of  the  candidate  war- 
rant his  entering  the  university,  or  whether  it 
would  not  be  more  advisable  that  he  should 
eater  on  some  commercial  or  other  pursuit. 
This  test,  so  fiur  from  being  Ifte  olu*  matricolft- 


NOTICES  OF  NEW  BOOKS. 


A  Treatise  on  the  Law  of  the  New  Coun^^ 
Courts^  compiled  from  the  iSiatute  of  the 
94-10  Vict.  c.  95,  and  the  Common  Law 
applicable  thereto.  By  Joseph  Moselby, 
Esq.,  Barrister-at-Law.  Part  II.  Lon- 
don :  Stevens  &  Norton,  1847.  Pp.  435, 
clxiv. 

This  treatise  shows  considerable  learning 
and  research  on  so  much  of  the  common  law 
as  maybe  applicable  to  cases  coming  before  the 
New  County  Courts.  There  are  various  edi- 
tions of  the  Small  Debts  Act,  with  useful  notes 
and  criticisms ;  but  Mr.  Moseley  has  not  limited 
his  labours  to  mere  annotations  on  the  act :  he 
has  enlarged  his  view  to  the  rules  and  princi- 
ples of  law,  as  they  may  be,  or  ought  to  be,  ad- 
ministered in  these  courts. 

We  apprehend,  however,  that  much  of  this 
learning  and  research  will  be  thrown  away. 
The  cases  wherein  Mr.  Moseley's  book  will  be 
practieaUy  ussful,  must  necessarily,  we  fear,  be 
^  few  and  far  between."    Hie  pkints  are  to  be 


t^ppal  form  or  oorenoBf. 

Nevertheless,  Mr.  Moseley  is  entitled  to  the 
dunks  of  those  who  may  practus  ia  these 
CMirts.  Here  thcgr  wiU  find  odHeeted  in  a  eon* 
Tcnient  epaee  whatever  they  may  foqnire  m  l3ie 
manafl^ement  of  the  cases  in  which  the  prin- 
dples  and  practice  of  the  Superior  Courts  may 
be  broughtto  bear  in  the  adniniatntionaf  jus- 
tice in  the  Coonty  Gonrta. 

The  work  n  well  arranged — treating  of 

let  Jurisdiction.  2nd.  Plaints.  3rd.  Pro- 
cess. 4th.  Trial,  5th.  Execution.  6th.  Com- 
mitments. 7  th.  Recovery  of  Possession.  8  th. 
Replevins.  To  which  are  added,  the  Rules  of 
Practice  and  Forms  for  the  County  Courts ;  and 
the  Orders  in  Council,  Division  of  Counties, 
Districts,  and  Court  Towns. 

Mr.  Moseley,  on  ushering  in  this  Second 
Part  of  his  work,  after  apologising  for  the  long 
dday  that  has  opcurred  in  its  appearance,  ob- 


That  he  has  kept  closely  to  the  plan  adopted 
in  the  First  Part  From  the  decisions  that  have 
been  already  given  by  the  learned  judges  of  the 
New  County  Courts,  he  conceives  that  the 
main  feature  in  the  |^n  which  he  has  adopted 
namely,  "the  application,  except  where  it  is 
forbidden  or  is  inconsistent,  of  the  general 
principles  and  practice  of  the  common  law  to 
the  jurisdiction,  process,  and  other  proceedings 
of  the  New  County  Courts,  as  prescribed  by 
the  statute,  and  rules  made  in  pursuance  there- 
of, is  the  proper  and  lawful  method  qfadminig^ 
tering  justice  therein,  and  the  only  safe  mode  of 
insuring  a  sound  and  uniform  course  of  law 
and  practice." 

We  earnestly  hope  that  "  sound  and  uni- 
form law  and  practice**  will  ultimately  be  at- 
tained. Mr.  Moseley's  book  has  the  merit  of 
assisting  in  this  object  "so  devoutly  to  be 
wished.** 


PROGRESS   OF  SOCIETIES  OF  AT- 
TORNEYS AND  SOLICITORS. 


In  reference  to  the  Metropolitan  and  Pto- 
viacial  Law  Assodatioup  we  have  been  rfr- 
minded  that  a  few  years  ago  a  similar  society 
was  projected  by  a  few  London  solicitoss,  under 
the  name  of  "The  Legal  Protective  Asso- 
ciation^'*  and  which  afterwards  sought  to  asso- 
ciate with  it  some  of  the  country  solidton^  and 
then  took  the  title  of  "The  Metvopdlitaa  and 
Provincial  Legal  Association.'*  It  does  not 
appear  that  the  existing  societies  in  town  or 
country  were  consulted  on  the  phm*  or  their 
leading  members  iMrited  to  join  "  Tha  Lb§k1 


ifnrtaiivaI»aMoci4toi.  Daring 
the  first  )«ar,  a  few  hnndred  anbeeriben  en* 
rolled  their  names,  but  moat  of  then  soon  U 
off,  and  thn  Uffd  Piotoatifa  esaaed  to  exiak 

LooUng  ovar  the  Bst  of  the  eommiMBe  pi 
management  of  the  new  aasodation,  we  find  Jt 
compoaed  entirely  of  mambera  saleeled  tern 
the  aeveml  analing  aocialwa  in  town  and 
eosmtry.  There  aeems,  tkemfore*  to  be  no 
doubt  that  it  has  been  sanctioned  by,  and  ia 
procee^ng  with  the  liiendly  eoncnmnoa  a4 
the  other  law  sacietias.  There  is,  thercfei^ 
good  ground  for  tniating  that  both  the  aub  to  ^ 
be  attained,  and  the  means  of  securing  them, 
will  be  well  considered  and  judiciously  pursued. 

Some  years  ago,  there  ware  three  metropols- 
tan  law  societies  i—4he  old  Law  Society,  inatU 
tnted  in  1739,  of  which  the  late  Mr.  Kaye  was 
Prolocutor,  and  Mr.  Flexney,  Secretary;— the 
Metropolitan  Law  Society,  inatitnted  in  1819, 
of  which  Mr.  Leske,  M.  P.,  was  President,  end 
Mr.  Andetton,  Secretary  ;^4md  the  Northern 
Agents'  Society,  of  which  Mr.  CharUs  Clarfc^ 
of  the  firm  of  Qarke,  Richards,  and  Medca]( 
was  Secretary.  The  two  former  societiea  had 
precieely  the  same  objects  in  view:  the  pnK 
motion  of  £dr  and  honourable  practice,  and  the 
maintenance  of  the  just  interests  of  tiie  pxofiea* 
sion.  The  latter  had  a  similar  deaign,  bnt  was 
Hmited  to  the  London  agency  hoosea.  ThcA 
there  were  about  thhty  or  forty  law  societies, 
and  a  few  law  libraries,  in  (Merent  parts  of  the 
country,  also  composed  of  attomeya  and  solid* 
tors.  None  of  these  aodetieaappesr  to  have  as* 
oeeded  300  sobscrfters,— a  very  smaH  nomber 
compared  with  the  general  body, — ^not,  in  the 
whole,  forming  one-tenth  of  the  profaasion> 
Then  came  the  Incorporated  Law  Sode^,  earn* 
prising  the  attorneys,  solicicors,  and  proctota  el 
Great  Britain  and  Ireland.  At  present  ttmon* 
bers  iqiwards  of  1,100  London,  and  nearly  300 
coantry,  members^  with  a  km  in  Ireland  and 
Seotiand. 

We  mention  these  facts  for  the  infonna&m 
of  those  who  have  favoured  ua  with  aome  ia» 
marks  and  suggeslioBaon  the  ccnarittUion  and 
objects  of  the  new  aseodatieB,  and  are  glad 
that  we  are  enabled  fnm  time  to  time  to  pai 
our  readers  in  posssssioa  of  all  the  rirmm 
stances  which  bear  on  the  anbfact. 

WiiSlk  the  cxcepCioa  of  the  Incorpcwated  Law 
Society,  the  New  Association  seeraa  to  Imve 
been  fisanded  upen  amtra  satiSBaifa  plan  tJMn 


Stig^erior  ComrHtr. 


pnuteaa  botoi  tovnuv  iiiiiiiify'<wk3luff>>  ¥nB 
tibift  «h«i  anmber  of  mtiBberB 
to>  MMlgr  oB»  tlioBiad. 
:  a»  filsMvl  tow  wUch  ku  dapMd 
rfnce  Ae  cMmeneomrat  of  ^ba  aMoekUfcMi, 
aad  ittcoHfletiikff  tibe  general  tttptnoiMs  itf  the 
proCmioft  on  att  pononal  matten^  thim 
bwi»alafg»  CM;  Wfe  il  oi^^  to  bo 
gtttiter»  in  ordcf  to  oflnct  taofikiwIpportiBt 
olQeeta  set  forth  in  the  address  of  the  com- 
waktBe  oi  taumguanM^  We  thersfbre  reaew 
9mt  caAartetitfiL  to  sHah  of  oat  taadona  aa  hmn 
not  alieady  tmufSBitted  tlMir  WHiisaj  to  IdiwaNi 
tfaam  to  the  secretarjr  without  defaij. 

MUTUAL  INSURANCE  SOaETIES. 

NOMINATION, 

A  COBRS8FONDKNT  at  Rochester  inquires 
of  mu  snbacribers,  whether  any  case  has  oc- 
covied  or  any  decisioQ  be  pronounced  by  which 
a  nomination  under  a  mutual  insoraoce  society 
has  been  dedared  valid  and  sufficient  to  super- 
sede an  aaaifpiment  in  the  ordinarv  form  ? 

The  nomination  is  prepared  under  10  Geo.  4, 
c*  56,  aa  amended  by  4  &  5  W.  4,  c.  50^  and 
3  &  4  Vict,  c  73»  8*  3.  llie  nomination  runs 
thua.  Til: — 

^o,  3.    Apportionment  of  Nominee. 
Not  revocable  except  with  consent  of  nominee. 
{This  nu^  ke  M9ed  aa  a  eoUateral  seourity  for 

To  the 
Directors  of  the  National  Provident  Institution. 
No.  of  policy  class 

•  I  of  in  the 

eonnty  of  do  by  ri^bt  of  an  as- 

surance made  by  me  with '  the  National  Provi- 
dent Institution,  for  the  sum  of 
pounds,  to  be  paid  at  my  death,  nominate  and 
appoint  of  in  the  county 

oi  his  esecutors^  administrators, 

or  assigns,  to  receive  the  said  sum  and  all  other 
benefits  and  emoluments  to  arise  by  virtue  of 
such  assurance  when  due,  and  I  ao  hereby 
B|rree«  that  this  appdntment  shall  not  be  dis- 
tavbed  or  revoked  without  the  eooscnt  in  writ- 
m^  of  the  afocesaid  nominee  so  specially  ap- 
pointed, his  executors, administrators,  or  assigns. 

Witness  my  hand  this  day  of 

184     . 

Wiaoesses  of 

of 


mU  to  f^smus  tH  hiU  withoiU  oosts,  wth 
ths  Qonnnt  of  th$ver$oMal  vqntnntatioe  of 
ike  d^dani.  ^ 

Iw  thia  BoU,  whkb  had  beeome  d»led  by 
the  death  of  the  sole  defimdant,  the  plaintiff 
iBOV«d,  thatlbe  bill  mifpfat  be  diamissed  widKrat 
eoaCa,  tiM  whsiniarntftfac  af  die  defendant  i^ 
peering  and  oanaanrtBgi 

Mr.  fUgers  for  the  motion. 

Lord  Langduh  at  first  expressed  some  doubt 
ixAetherthe  modon  eovid  In  made  without  re<- 
th#  anil,  bat  idlimsasIyttadB  the  ordnr. 


Vir<:«CiaitctUot  of  ^glanl^. 
WeUesley  v.  WeUesUy,    July  23, 1847. 

FSBffC   eoVKRT.  —  APPUCATfOV  TO  aVB  IN 
FCmSCA  FJlUPEIUS. — ^NRXT  yjUENB. 

An  appJSeation  by  a  married  woman  to  sue  in 
fbrm&  pauperis,  and  without  a  next  friend, 
granted,  it  appearing  that  there  was  no  one 
ready  to  act  as  such  newt  friend. 
In  this  case  a  petition  was  presented  by  the 
Countess    of  Mornington,  praying   that   she 
miffht  be  permitted  to  sue  in  formd  pauperis, 
and  without  the  intervention  of  a  next  friend» 
the  afiidavit  in  suoport  of  the  petition  stated, 
that  she  was  in  a  oestitute  condition,  and  that 
there  was  no  one  to  act  as  her  next  friend. 
Mr.  Rolt  appeared  for  the  petition. 
The  Vtce-uhancellor  made  the  order. 


RECENT    DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 
BSPOBTen  BT  BAWifsmas  om  9sn  aawiAL 


ISUilU  Caurt« 

Anon.    July  28, 1847. 

ifvnoH  r^  ]Ha«ia9*-^ABAT9MSifT.^^mB- 

VIYOB. 

The  court  will  allow  the  plaintiff  in  an  abated 


Denning  v,  Henderson:    Jan^  23,  1847. 

PAYMENT  OF  PURCHASE-MONEY  INTO  COURT. 
— ACCEPTANCE  OF  TITLE. 

A  purchaser  will  not  be  allowed  to  pay  his 

purchase  money  into  court  without  accepting 

the  title,  notwithstanding  that  all  parties 

to  the  suit  consent. 

Bates  moved,  i^th  the  consent  of  all  parties 

in  the  cause,  that  the  purchaser  might  be  at 

I  liberty  to  pay  his  purchase  money  into  court 

.  ^vithout  accej)tin{5  the  title. 

The   Vice-chancellor.     Even  with   consent 
'  it  is  not,  according  to  the  unanimous  opinion  of 
'  the  registrars,  allowable  to  pay  purchase  money 
into  court  unless  the  title  be  accented. 

Bousfield  V.  Edge,    Trinity  Term,  8th  June, 
1847. 

PLEADING.— JUDGMENT.— SPECIAL  PLEA. 

To  a  declartUion  containing  a  count  on  a  bill 
of  exchange,  and  a  count  on  an  account 
stated,  the  dtfendant,  who  was  under  terms 
of  pleading  issuable,  pleaded,  '*  that  he  did 
not  indorse  the  biil/'  without  confining  the 
plea  in  terms  to  the  first  count.  To  the 
other  count  he  pleaded  non  assumpsit.  The 
pkamtiff  having  signed  judgment,  on  the 
ground  that  thefirst  plea  was  pleaded  to  the 
whole  deektratien,  and  there/ere,  non  as- 
aumpd^  the  court  set  aside  the  judgment  as 
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This  wib  ft  nik»  ealUofr  on  tht  plamtiff  to 
fthow  cause  why  the  interlociitory  jvdffmeat 
signed  in  this  esse  should  not  be  set  aside  for 
ine^;ularit7.  The  declaration  contsinsd  a  eonnt 
bv  mdorsee  against  indorser  of  a  bill  of  ex* 
cnange,  and  also  a  count  for  money  doe  on  an 
account  ststad.  The  defendant,  who  was  under 
terms  of  pleading  issoahk^  f»le«ded  as  follows : — 

*'  And  the  defendant  by his  attorney,  says, 

that  he  did  not  indorse  the  said  bill  of  exchange 
in  manner  and  form  as  in  the  said  first  cojont 
alleged:"  and  to  the  last  conni  mm  agsumpsU. 
The  phdntiff  signed  judgment,  on  the  ground 
that  tne  first  plea  was  a  plea  to  the  whole  de- 
claration :  whereupon  the  present  rule  was  ob- 
tained, against  which 

Prentice  showed  cause.  The  first  plea  is  not 
confined  in  terms  to  the  first  count,  and  must 
therefore  be  taken  to  be  pleaded  to  the  whole 
declaration,  but  as  that  plea  affords  no  answer 
to  the  count  on  the  account  stated,  it  cannot  be 
considered  an  issuable  plea :  Parratt  ▼.  Qod^ 
dard,  1  Dow.N.  S.  874 ;  Pulnsy  ▼.  Swam,2M. 
&  W.  72.  Where  a  defendant  is  under  terms 
of  pleading  issuably,  he  ought  not  to  plead  so 
as  to  invite  a  demurrer.  Hughes  y.  Pool,  6 
Scott,  N.  R.  959 ;  Sewell  v.  Dale,  8  Dow.  P.  C. 
309.  The  plea  anpMng  to  both  counts  is  not 
in  conformity  witn  tne  judge's  order  to  plead 
several  matters. 

The  ^//oniey«Geiiera{and  Tktm^son,  in  sup- 
port of  the  rule.  Since  the  new  rules,  pleas 
need  not  have  any  formal  commencement,  and 
the  termination  of  this  plea  shows  that  it  is 
pleaded  to  the  first  count  only.  Vere  v.  Gold^^ 
horough,  I  Scott,  265,  is  an  express  authority, 
that  in  a  case  like  the  present,  the  plaintiff  is 
not  entitled  to  sign  judgment,  and  that  if  the 

Slea  is  defective,  it  is  only  ground  of  special 
emurrer :  Worley  v.  Harrieou,  12  Adol.  &  E. 
669>  is  also  in  pomt. 

Pollock,  C.  B.  The  rule  must  be  absolute 
to  set  aside  the  judgment. 

Aldereon,  B.  Om  it  be  said  that  a  plea 
which  is  only  bad  on  special  demurrer  is  not  a 
plea  to  the  merits  ? 

Rule  absolute. 

ANALYflCAL  DIGEST  OF  CASES, 

RBPORTBD  IN  ALL  THK  COURTS. 

Vcmmcn  Sato  Vottctii. 
LAW  OF  ARBITRATION. 
[In  order  to  afford  space  in  the  present 
number  for  the  long  and  important  act  which 
comes  into  operation  on  the  29th  September, 
for  the  Recovery  of  Small  Debts  in  the  City  of 
London,  this  short  section  of  the  Digest,  rdat- 
ing  to  the  Law  of  Arbitration,  has  been  taken 
rather  out  of  its  order.] 

arbitrator's  authority. 


1.  Rrference  brfore  verdict,-^ E%try  ofjudg- 
fiMiU. — fUudity  of  award, — ^An  arbitrator  to 
whom  a  cause  is  referred  after  issue,  but  before 
proceeding  to  trial  and  without  the  vsidict 


jury  has  b»  aiilbori^  l»  mdaruMgiiient  to 
be  entered  in  the  action;  bnt  if  toe  award  be^ 
independently  of  such  order,  nnal  and  oondn- 
sive,  the  court  inll  not  set  it  aside,  be»ise  it 
also  eotttaiiii  an  ord«r  to  enser*  «p  jodgment^ 
but  wiU  onljf  set  aside  that  part  ot  it  wfaldi 
directs  the  judgment  to  be  entered,  and  ^ 
judgment,  it  any,  signed  thereupon. 

Where,  therdfore,  after  issue  joined  in  eject- 
ment but  before  verdict,  the  mattan  si  issue  in 
the  action,  together  with  all  claims  in  respect  of 
mesne  profits  and  all  matters  in  difiOsrence  be* 
tween  tne  parties,  and  the  costs  of  the  action, 
and  of  the  reference,  were  referred  by  a  judge's 
order ;  and  the  award  directed  judgment  in  the 
action  to  be  entered  for  the  plaintiff  with  oas 
shiUing  damages,  and  that  the  plaintiff  shoold 
recover  under  the  same  jodgmeot,  a  niot  of 
land,  specifically  described;  and  that  tne  de- 
fendant should  pay  I2l,  as  mesne  profits;  and 
the  plaintiff  taxed  costs  in  the  action,  and  a 
specified  portion  of  the  costs  of  the  reforencs 
and  award;  the  court  set  aside  a  judgment 
signed  by  the  plaintiff  under  the  award,  but  re* 
fused  to  set  aside  the  award  itself,  as  indepoid* 
ently  of  that  part  which  directed  the  jii4gmen^ 
it  suflidently  decided  on  the  matters  roerred. 
Doe  dem.  Body  v.  Cox,  32  L.  O.  189. 

2.  SurpUeagc-^Setting  aeide  award. — ^"Tbs 
matters  at  issue  in  the  action,  together  with  all 
claims  in  respect  of  the  mesne  profit  of  the 
lands  in  Question,  and  all  mattere  in  difference 
between  tne  parties,  and  of  the  costs  €i  this  ac- 
tion, and  of  tne  reference  to  be  made  purenant 
to  this  order,''  were,  after  issne  joined  in  an 
action  of  ejectment,  referred  by  a  judge's  order 
to  arbitration.    The  arbitrator  snrarded,  **  that 
judgment  for  the  platntiffbe  entered  m  the  end 
actum,  with  Is.  damages,  and  that  the  plaintiff 
do  recover,  under  the  same  judgwuut,  a  plot  or 
parcel  of  land,  situate,"   &c.,  rdesciUiing  itj 
"  and  I  do  further  |iward,"  ftc^'that  die  said 
defendant  shall  pay  the  sum  of  12/.  aa  and  for 
the  mesne  pronts  of  the  said  land,  and  ihn 
plaintififs  costs  of  the  said  action  to  be  taxed  by 
the  proper  officer,  and  the  sum  of  2L  lOr.  m 
part  of  the  said  plaintifiTs  costs  of  the  reCereooe; 
and  I  do  award,"  &c.,  **  that  except  as  w£on^ 
sud,  each  party  shall  pay  his  own  costs  of  the 
said  reference,  and  that  the  costs  of  dus  mr 
award  shall  be  paid  and  borne  by  them  in  equu 
moieties."    The  plaintiff  having  ogned  mlg- 
ment  accordingly :  Held,  1st,  tlutt  &e  arbitrs- 
tor  had  exceeded  his  authority  in  ordering  a 
judgment  to  be  entered  up;  and  ihnt,  thm- 
fore,  the  judgment  must  be  set  ande.    And 
2ndly,  that  were  was  no  ground  for  setting 
aside  the  award ;  as  that  portion  of  it  which  re- 
lated to  the  judgment  must  be  rejected  ss  sur- 
plusage, and  a  good  award  would  stfll  temm. 
Doe  d.  Body  v.  Cox,  4  D.  &  L.  75.* 

See  Inconsistent  Findings. 


ilorel 
ofd 


•  This  case  was  fint  reported  in  the  Legal 
Observer,  and  the  head-note  of  die  decision  ii 
given  above.  It  has  been  deemed  useftd  to 
add  the  subsequent  version  of  Messrs.  Dowhng 
and  Lowndes. 
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ABamATOBfS  IMCATAVmr. 

See  Inec^acitjf  of  Arbitrator. 

AWARD. 

See  Ineoimsimi  Findings  i   ProdMcUom 
Award, 

SNLASOSMKNT  OF  TIME. 

See  Time  Enlarged. 


■XAMINATION  OF  PLAXIITIFF. 

A  cause  harfng  "been  referred  to  arbitration, 
it  was  expressly  stiptdated  on  the  part  of  the 
defendant  that  the  plainttflT  should  not  be  ex- 
amined as  a  witness  at  the  reference  in  support 
of  his  claim,  and  the  usual  clause  in  the  order 
Preference  giving  the  arbitrator  power  to  ex- 
amine the  parties  to  the  suit  was  struck  out  by 
consent  At  the  reference  the  arbitrator  al- 
lowed the  plaintiff  to  be  called,  and  heard  his 
evidence,  against  the  consent  and  express 
protest  of  the  defendant.  A  motion  being 
made  on  the  part  of  the  defendant  to  set  aside 
the  award.  Held,  that  the  arbitrator  had  ex- 
ceeded his  authoritv,  and  that  the  award  was 
bad.  Held,  also,  that  the  fact  of  the  defend- 
ant's counscd  having  after  protest  cross- 
examined  the  plaintiff  and  gone  into  the  de- 
fendant's casoy  did  not  preclude  him  from 
moving  to  set  aside  the  award.  Semble,  That 
if  the  defendant  had  been  examined  as  a  wit- 
ness in  support  of  his  case,  it  would  have  dis- 
qualified him  from  taking  any  objection  to  the 
admission  of  the  plaintiff  as  a  witness.  Smith 
r.  Sparrow,  34  L.  O,  154. 

INCAPACITY   OF  ABBITBATOB, 

Where  a  eause  was  referred  by  order  of  titst 
]^rius,  and  the  arbitrator,  after  proceeding  with 
the  reference*  was  incapacitated  by  mental 
aiRiction  from  making  an  award :  Held,  that 
the  court  had  no  power  to  allow  judgment  to 
be  signed  and  execution  issue,  unless  the  de- 
fendant would  consent  to  the  appointment  of 
snother  arbitrator.  Holmes  v.  Garden,  33 
L  0.  503. 

INCONSISTBNT  FINDINGS. 

Erection  and  contimnance  of  nuisance, — Plain- 
tiff declared  in  case,  alleging  that  he  was  en- 
titled to  the  reversion  in  a  dose ;  that  H,  had 
wrongfuUy  and  injuriously  erected  incum- 
hrances  thereon ;  and  that  defendant  wrongfully 
and  mjuriously  kent  and  continued  the  incum- 
hrances  so  wrongfully  erected.  Fleas :  1.  Not 
guilty;  2.  That  H.  did  not  erect  incumbrances 
on  the  close. 

The  cause  was  referred  to  an  arbitrator,  who 
was  to  direct  how  the  verdict  was  to  be  entered 
on  the  issues,  uid  to  say  what  should  be  done 
between  the  parties  respecting  the  land  or 
premises.  He  awarded  that  the  first  issue 
should  be  entered  for  the  plaintiff,  without 
^^mages,  and  the  second  issue  for  defendant ; 
^d  that  nothing  should  be  done  by  the  parties 
Ksoecting  the  land  or  premises. 

On  motbn  to  set  aside  the  award,  on  the 
ffround  that  the  findings  were  inconsistent,  and 
that  the  arbitrator  had  not  awarded  what  was 
to  be  done  by  the  parties. 


Held,  1.  Tlud  the  firstplea  put  in  issue  onhr 
the  continoanos  of  the  nuisance  by  the  defend* 
am,  and  that  the  finding  thereon  was  thereforo 
not  inconsistent  with  that  on  the  second  plea. 
2.  That  the  arbitrator  was  not  bound  to  durect 
anyHiing  to  be  done.     ^ 

Jidd,  further,  that,  although  the  award  was 
bad  for  not  giving  damages  on  the  first  issue, 
the  obfection  could  not  prevail,  because  the 
rule  nisi  had  not  been  obtained  on  that  ground. 
QrertfeU  v.  Edgeome,  7  Q.  B.  661. 

NUISANCE. 


See  Inconsistent  Findings, 

PABTIBS,   EXAMINATION   OF. 

See  Examination  qf  Plaintiff. 

POWBB  OF  ABBITBATOB* 

See  ArbHrator's  Authority. 

PBODUCTION  *0F  AWABD. 

Where  an  award  is  made  on  a  submission 
by  order  of  reference  at  N.  P.,  the  order  of  ra« 
ference  does  not  belong  exduflively  to  either 
party,  but  the  party  holding  it  holds  it  for  the 
oeoCTt  of  both  parties,  and  is  bound  to  produce 
it  in  order  to  its  being  made  a  rule  of  court, 
Bottomley  v.  Bnekley,  4  D.  &  L.  157. 

PBOOF  OF   SUBMISSION. 

Rule  of  court. — A  submission  to  arbitration 
hj  agreement  written  and  attested  is  not  suffi- 
ciency proved  by  evidence  of  a  rule  making 
such  agreement  a  rule  of  court  under  stat.  9  £ 
10  W.  3,  c.  15,  s.  1. 

But  a  judge's  order  for  referring  a  cause  may 
be  proved  by  such  rule  of  court.  Bemey  r. 
Bead,  7  QLB.  79. 

Case  cited  in  the  jadement :  Still  v.  Halford,  6 
M.  &  W.  664. 

BULB  OF  COUBT. 

Submission. — Construction. — 9  4*  ^^  ^-  ^9  o* 
15,  s,  2. — It  is  unnecessary  that  a  party  de- 
sirons  of  making  a  submission  to  an  award  a 
rule  of  court,  should  apply  within  the  period 
limited  b^  the  9  &  10  W.  3,  c.  15,  s.  2,  for 
setting  aside  the  award.  Where  the  notice  of 
motion  stated  that  the  application  would  be 
made  to  make  the  "submission  and  the  award'' 
a  rule  of  court,  it  was  held,  that  "  the  sub- 
mission "  alone  could  be  made  a  rule  of  court. 
Swinnerton  v.  Heming,  33  L.  O.  429* 

See  Proof  of  Submission, 

SETTING   ASIDE  AWABD. 

BmiIs  of  court. — Where  a  submission  was  by 
order  of  reference  at  N.  P.,  and  the  defendants 
in  whose  favour  the  award  was  made  had  pos- 
session of  the  order  of  reference,  and  although 
requested  by  the  plaintiff,  delayed  making  it  a 
rme  of  court  till  it  was  too  late  to  move  within 
the  time  ordinarily  limited  for  setting  aside  an 
award,  the  court  ordered  the  defendants  either 
to  make  the  order  of  reference  a  rule  of  court, 
or  to  file  it  with  one  of  the  Masters,  so  as  to 
enable  the  plaintiff  to  make  it  a  rule  of  court, 
and  allowed  the  plaintiff  to  move  to  set  the 
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flwrd  ftriuA  in  &  nAscaacut  tenSy  hmrc  pro 
iHne.    jBbMbm/ey  r.  ifecJ(2ey,  4  I>.  §;  L.  157. 
See  ArbUratw^f  Avtkor^. 

8UBMI8SIOH* 

See  Proof  of  Submiiskmj  BMk  fsf  Qm^ti 
8fuit  im  Squitif, 

stTTf  iir  minTT. 

An  hgrtaneot  to  nfer^  and  arbitratora  lUDnecr, 
and  a  covenant  not  to  sue,  and  a  power  to  ex- 
amine witneeees  upon  oath,  and  to  make  the 
submission '  a  rule  of  court,  prevent  a  party 
from  filing  a  bill  with  the  view  of  withdrawing 
the  case  from  the  arbitrators.  Dinudale  v.  Ro- 
bertson,  2  J.  &  L.  58. 

Case  cited  in  the  jadgmeot :  Hallbidar.  Femriiig, 
2  Bro.  C.  C.  5S6 ;  2  Dick.  705. 

A  party  to  a  suit  caimot  set  up  aa  objection 
which  grew  out  of  his  own  conduct.  Ihmsdale 
T.  Robertson,  2  J.  &  L.  68. 

Cases  oited  in  thsjodgment:  Blorss  r.  Msrest, 
9  Mod.  56;  Pope  r.  Lord  Dunsanaoo^  9  Sin. 
177. 

TIMS   BNLAROBD. 

Umpire. — Two  arbitrators  were  named  in  a 
submission  to  refer;  and  they,  or  other  the 
persons  appointed  in  their  place,  were,  before 
they  proceeded,  to  i^point  a  third  arbitrator ; 
any  two  of  the  arbitrators  for  the  time  being, 
migbt,  at  any  time,  or  from  time  to  time,  make 
awards  or  orders,  provided  the  last  of  such 
awards  should  be  made  before  the  1st  of  July, 
1843,  or  before  such  other  later  time  as  any 
two  of  the  arbitrators  for  the  time  being  should 
appoint :  and  any  two  of  the  arbitrators  f  jr  the ' 
time  being,  might  extend  the  time  for  making 
the  last  award,  whether  such  time  should  have 
previously  eicpired  or  not.  And  it  was  pro- 
vided, that  X,  should,  as  soon  as  conveniently 
might  be,  appoint  an  umpire ;  and  that  if  no 
two  of  the  arbitrators  for  the  time  being,  should 
be  able  to  agree  in  making  the  award  or  order 
concerning  any  matter  which  ought  to  be , 
awarded  or  ordered  by  therti,  such  mr:tter  should 
be  awarded  or  (.'dj red  by  the  umpire;  and  if, 
at  any  time  befor-^  the  several  powers,  authori-  ' 
ties,  covenants,  and  provisions,  in  the  deed  of  | 
submission  were  exenuted,  either  of  the  arbitra- 
tors named  by  the  parties  should  refuse  to  act, 
the  party  whose  arbitrator  so  refused,  should 
appoint  another  in  bis  place,  and  if  he  did  not 
do  so  within  fourteen  days,  then  that  the  third 
arbitrator,  and  if  none  such,  the  mnpire  should 
appoint  such  arbitrator.  The  plaintiff's  arbi- 
trator refiased  to  act,  and  nothing  was  done  in 
die  matter  of  the  reference  before  the  1st  of 
July,  1843.  The  plaintiff  having,  after  that 
day,  refused  to  appoint  an  arbitrator,  the  de- 
fendant procured  X.  to  appoint  an  umpire, 
who  appointed  an  arbitrator  on  the  part  of  the 
plaintiff,  and  the  two  arbitrators  anpointed  a 
third,  and  then  the  time  was  extended  by  the 
three  arbitrators :  Held,  that  the  time  was  duly 
extended.  Dmsdale  y.  Robertson,  2  J.  &  L. 
58. 

mcpnA. 

See  Time  Enlarged, 


SriTINGS  OF  THE  CTTT  OF  LONDON 
SMALL  DEBT  (OR  SHERIFFS^  COURT. 


Thb  Court  of  Common  Coondl,  on  t&e  9^ 
September,  adopted  the  report  of  tlie  oonunittee 
on  the  City  of  London  Small  Debts  Act.  The 
report  stated  that  the  committee  had  referred  it 
to  Mr.  Aitisdb»  the  ja^  o£  tks  SberiiTs' 
Conrt»  to  consider  and  report  n  to  tike  pio- 
posed  establishment  fo  the  new  couct  and  the 
requisite  rules  and  regulations  £n:  ka  govexik- 


Tliat  the  comnuttee^  bavinff  also  oooftderad 
the  23rd  dause  in  the  act^  wnerd>y  the  eomt 
was  authorized  to  order  that  the  iod^e,  clnrk, 
bailiC  and  officers  of  the  court  shovid  be  paid 
by  salaiies  instead  of  fees,  recommended  the 
court  to  direct  that  the  payment  of  the  Mg£ 
clerk  should  be  by  a  salary  of  500L  oat  of  tfao 
fees. 

The  report  also  stated,  that  the  act  came  into 
operation  on  the  29th  of  September*  aiMi  the 
court  must  give  at  least  one  month's  notice  a£ 
the  place  where,  and  of  the  day  or  days  on 
which,  the  Sheriffs'  Courts  were  to  be  bcid; 
and  that  the  couunittee,  after  conanltzng  Mn 
Bullock,  recommended  that  till  sudi  time  aa 
the  Court  of  Requests  may  be  in  readiness,  the 
said  coiuts  be  holden  in  t ne  Guildhall,  and  that 
the  first  be  held  on  Titesdap,  the  I2th  of 
Qclober,  at  10  o'clock  in  ^be  forenoon;  the 
second,  at  lOo'clotk  on  the  1 9th;  and  the 
third,  at  10  o'clock  on  the  26th  of  the  same 
month,  the  judge  having  advised  that  the 
holding  of  the  court  once  in  every  week  will  be 
sufficient  at  the  commencement. 


THE  EDITOR'S  LETTER  BOX. 

*#*  We  give  this  week  a  double  number, 

(without  any  extra  charge,)  in  order  to  include 
in  it  the  City  of  London  Small  Debts  Act, 
which  will  come  into  operation  on  the  39th 
instant. 

The  case  mentioned  by  "  Taciturn/'  relating 
to  the  validity  of  a  marriage  with  a  deceased 
wife's  sister  shall  be  inquired  into.  Hie  prin- 
ciple involved  in  the  decision,  our  corres- 
pondent will  observe,  is  undeigoi^  investi- 
gation before  eommissioners,  with  a  view, 
probably,  to  the  alteration  of  the  law. 

The  forthcoming  new  editicm  of  the  Lefs/ 
Abmmae  and  Year-Book  for  1848,  will  be  oracli 
enlarged  under  the  several  departments  of— I  si; 
The  Courts,  Commissionen,  Officecs,  &c.  2iii^ 
Parliamentary.  3rd»  The  Bar.  4^  Attamsfe 
andSoliciton.  6th,  GeneraL  The  Dieiy,  abo, 
will  be  inprofed  in  fam  sond  estant.  New 
names  for  the  lists  should  be  sent  soon* 


DIGEST,    AND  JOURNAL    OP    JURISPRUDENCE.- 


SATURDAY,  SEFEEMBEB  25^  1847. 


Rcthit: 


^/^^w^^^/v^^l^^#^^/w>^^/w\i»<^^/^^ 


FREEDOM  OF  MEMBERS  OF  PAR- 
:  LIAMENT  PROM  ARREST. 


Trk  sobjiect  of  pavlurnienfaiy  privilege, 

by  vhicb  members'  and  ex^members  x>f  the 

IcgMlatare  are  enabled  to  clatin  exemption 

from  arrest  for  debt,  haa  again  been  brmigfit 

iator  notice  by  the  publicity  given  to  the 

caaec^one  of  tlie  honourable  members  for 

Finabury.     We  are  noi  about  to  enterinto 

the  question  of  laur,  wbidi  wilt  be  found 

stated  in  a  former  number  of  the  present 

volume  of  our  work,*  for  there  is  no  doubt 

that  the  House  of  Commons,  which  is  the 

only  judge  of  its  own  privileges,  has  been 

hitherto  determined  to  regpard  the  con<* 

tinnai  freedom  of  its  members  from  arrest 

aa  a   right   to   be    maintained    with    the 

strictest  jealoosyb    IriavwA  to  speculate 

upon  what  the  law  may  be»  as  it  affects  i 

tboae  wlio  can  pot  upon  it  wliatever  inter-  j 

poelaitian  they  please,  and  wlio  by  a  rese- , 

lotion  of  their  own  can  scatter  to  the  winds 

the  most  elaborate  argwaent  that  could  be  \ 

raised  as  a  reason  for  the  cnrtailasent  of  j 

their  privilege.    It  is  true,  they  might  be 

disposed  to  pay  some  attention  to  prece* 

daatSy  bat  these  precedents  are  of  their 

aw»  leafcing^  and  we  belieire  net  one  cap 

be  found  which  places  any  limit  on  the 

imniuBity  claimed  by  insolvent  legislators 

firom  the  penalty  of  iaDprisamnent.    There 

ia  no  doubt  tfaat»  2h  the  words  of  Blacksloae, 

the  psivtiege  **  is^  noir  in  effect  aa  long*  as 

the? perhaaaen€. laalav"  forihe  pcerogattoea 

aeeBi  to  he  eapreasly  airuegad  witba  view 

to  aUeerin^  hetsrean  each  net  asore  than 

>o£ibttr-saeae  day%  lahich  is  the 
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assumed  nutxintwn  of  the  tfm^  during^ 
which  an  ind\sbted  M.  P.,  who  is  not  en- 
gaged in  his  legislative  duties,  may  be  suf- 
fered to  ehidfe  the  grasp  of  his  creditors. 
There  is  something  very  much  beneath 
tbedignity  of  both  Lords  and  Commons  in 
their  entering  thus  into  a  sort  of  manoeuvre 
for  the  purposeof  enabling  some  twoor  three 
of  their  body  to  escape  the  ordinary  legal 
consequences  of  contracting  pecuniary 
liabirities  without  tlm  nveans  or  intention 
of  meeting  them.  If  our  own  were  a  re- 
pudiating legislature,  like  some  of  those  in 
the  United  States,  we  could  understand 
the  members  claiming  for  themselves  in 
their  private  dealings  the  same  gloriour 
privilege  of  non-payment  tlrat  ia  adopted 
wholesale  with  reference  to  the  public 
creditor.  When,  however,  we  remember 
the  wealth  and  integrity  of  which  by  far 
the  greatest  part  of  the  British  Pin'liament 
is  coasposed,  we  cannot  help  wondering  aV 
the  tenacity  with  which  it  adheres  to  an^ 
invidbus  distinction,  of  which  in  genend 
none  hut  the  unprincipled,  or  those  who^ 
from  their  pecuniary  embarrassments-ought 
not  to  take  any  part  in  legislation,  wilf 
desire  to  avail  themselves.  The  scandaP 
brouglit  upon  the  House  of  Commons  by 
e  recent  instances  of  evasion  of  the 
ordinary  lavra  of  debtor  and  creditor,  w9f 
damage  and  degrade  the  parliament  to  a* 
far  greater  extent  than'  it  can  possibly  gate* 
in  dignity  by  the  possession  of  a  pireer 
which  requires  a  somewhat  ignominienr 
oeeasion  for  its  eserciae. 
1  No  one  ean  pretend  that  aey  dignity  is  de^ 
rtved  ftemaffmifege  wldch  onehles  a  mem*- 
berof  the  Hoeseof  Comniom,wtthoiitdeny-* 
•eg  e  dieht,  te»liiee  himaalf  Ihim'the  conse^ 


408 


F)reedom  of  Members  qf  ParUament  from  Arreei, — Conetrueium  qf  SUtimie$. 


quence  of  those  laws  which  he  has  made  for 
pecuniary  defaulters  such  as  himself,  but 
when  the  penalty  comes  home  to  him  he  re- 
pudiatesitbyvirtueof  htslegislativeposition. 
The  makers  of  the  lavrs  should  be  the  first 
to  set  an  es^ample  of  obedience,  except 
when  there  is  good  reason  for  exemption, 
but  there  is  avowedly  none  whatever  for 
permitting  a  member  of  parliament  to 
avoid  perpetually  his  pecuniary  liabilities. 
The  old  ground  upon  which  the  privilege 
formerly  rested  was,  the  necessity  for 
members  being  free  to  go  and  return  at  all 
tiroes  to  their  duties,  and  the  immunity 
was  supposed  to  endure  as  long  as  might 
be  considered  sufficient  to  give  time  for 
travelling  backwards  and  forwards  from 
any  part  of  the  kjiigdeifn  between  the 
sittings.  In  these  clays  of  rapid  locomo- 
tion, '*  we  need  not,"  as  is  well  observed 
by  the  Times,  <*  point  out  the  impudent 
absurdity  of  eighty  days  for  the  going  from 
and  coming  to  parliament.  Eighty  hours 
would  be  far  more  than  the  members  would 
be  entitled  to  for  any  such  purposes,  even 
if  it  were  of  public  benefit  thi^t  the  privi- 
lege should  be  retained.*' 

We  should  be  sorry  to  see  anything  so 
unbecoming  as  a  contest  between  the  public 
and  the  legislature  on  such  a  matter  as  the 
power  of  the  former  to  make  the  members 
of  the  latter  answerable  for  their  just  debts. 
It  would  never  be  worth  the  while  of  par- 
liament to  enter  into  such  a  dishonourable, 
not  to  say  dishonest,  struggle,  for  the  ad- 
vantage of  a  few  individuals  of  less  than 
doubtful  credit,  who  add  nothing  to  the 
dignity  of  the  assembly  in  which  they  are 
only  enabled  to  retain  their  seats  by  bid- 
ding defiance  to  tlieir  creditors.  A  so- 
licitor, writing  to  the  journal  we  have 
already  quoted,  suggests  the  possibility  of 
enforcing  judgment  debts  by  making  a 
claim  on  the  property  furnishing  the  quali- 
fication required  by  law  to  be  held  by  a 
candidate  at  the  time  of  his  election.  The 
1  &  2  Vict.  c«  110,  s.  I3f  certainly  enacts, 
that  all  judgments  entered  up  shall  operate 
at  a  charge  upon  any  lands,  tenements, 
&c.,  that  the  debtor  may  possess  at  the 
time,  or  may  subsequently  acquire ;  and 
we  are  inclined  to  believe  that  the  experi- 
ment proposed  would  be,  at  all  events, 
L^^^'I^i'^hI*      T^^^    >nore    satisfactory 

^ vcmld  b£,  however,  to  avoid  the 

o^  these  unseemly  contests  be- 

members  of  parliament  and 

Is,   by  the  renunciatioiv  of  a 

I  has  ceased  to  be  useful,  and 

sitively  degrading  at  last  by 


its  never  being  called  into  practice,  except 
for  the  most  disreputable  purposes. 


CONSTRUCTION  OF  STATUTES. 


ACTION  AGAINST    A    RBTOBNiNG     OFFICSt 
FOR   RBFOSINO   A    TOTB. 

The  latest  number  of  the  published  re- 
ports of  cases  determined  in  the  Commoa 
Pleas  furnishes  an  instance  of  an  actioo 
against  a  returning  officer^  for  not  allowiog 
an  elector,  whose  name  was  oo  the  register 
of  voters,  to  vote  at  an  election  for  a  roem« 
ber  of  parliament.'*  Although  the  judg- 
ment of  the  court  was  directed  chieAy  to 
questions  arising  upon  the  pleadings,  the 
construction  to  be  put  upon  certain  pro- 
visions of  the  statute  6  &  7  Vict.  c.  18,  s. 
81,  on  which  the  action  was  founded,  was 
incidentally  discussed,  and  as  the  act  liad 
not  hitherto  become  the  subject  of  judicial 
consideration,  the  views  taken  by  the 
judges,  as  to  its  operation  and  effect*  may 
at  this  time  interest  many  of  our  readers. 

The  facts  upon  which  the  action  was 
brought,  as  they  appear  upon  the  plead- 
ings, were  shortly  as  follow  : — A  new  writ 
was  issued  for  the  borough  of  Abingdon, 
Berks,  on  the  SOth  June,  1840^  upon  the 
occasion  of  Sir  F.  Thesiger  accepting  the 
office  of  Attorney-General.  The  defend- 
ant, Mr.  Belcher,  was  mayor  of  the 
borou<rh  and  the  returning  officer.  The 
plaintiff  was  a  burgess  of  Abingdon,  and 
bis  name  stood  No.  216  in  the  roister  of 
voters.  The  election  took  place  on  tlie  8th 
July,  when  the  candidates  were  Sir  F. 
Thesiger  and  James  Caulfield,  Esq.  The 
plaintiff  tendered  his  vote  for  James 
Caulfield,  Esq.,  and  the  questions  autho- 
rised by  the  act  of  parliament  (6  &  7  Vict, 
c.  18,  s.  81,)  were  then  put  to  him  and 
answered  in  the  affirmative.  It  was  ob- 
jected, however,  that  the  plaintiff  was  not 
entitled  to  vote,  as  he  did  not  continue  to 
reside  in  the  borough,  as  required  by  the 
proviso  annexed  to  the  79th  section,  and 
the  defendant  entertained  this  objection, 
entered  into  an  investigation  as  to  the 
facts,  and  finally  determined  that  the 
plaintiff  was  not  entitled  to  vote,  and  de< 
dined  to  reckon  the  plaintiflTs  vote 
amongst  those  tendered  for  Mr.  Caulfield, 
but  inserted  it  as  a  vote  tendered  and  not 
received.  Theju:tioa  was  brought  under 
these  circumstances,,  and  the  declaratioo 
contained  three  .counts*     The  first  coant 
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alleged  that  the  defendant  wrongfully  re- 
fused to  permit  the  piaintifT  to  give  his 
vote,  or  allow  the  same  to  be  entered  and 
recorded,  and  that  a  burgess  was  elected, 
the  plaintiff  being  so  excluded.  The 
second  count  alleged  that  the  defendant 
maliciously,  &Ct  instead  of  entering  and 
recording  the  plaintifTs  vote  in  the  poll 
books,  refused  to  receive  the  same,  or  to 
admit  the  same  to  be  entered  and  re- 
corded, but  on  the  contrary  thereof,  caused 
the  vote  of  the  plaintiff  to  be  entered  in 
tlie  column  of  votes  tendered  in  the  poll 
books,  and  at  the  close  of  the  poll  refused 
to  reckon  the  plaintiff's  vote  among  the 
votes  given  for  that  candidate,  whereby 
the  plaintiff  was  deprived  of  the  right  to 
vote  at  that  election.  The  third  count 
alleged,  that  the  defendant,  maliciously  in- 
tending to  delay  the  plaintiff  in  the  exer- 
cise of  his  right  of  voting,  allowed  a 
scrutiny  to  be  held  with  regard  to  his  vote, 
and  took  upon  himself  to  determine,  after 
such  scrutiny,  that  the  plaintiff  was  not 
entitled  to  vote  at  that  election,  whereby 
the  plaintiff  was  delayed  in  the  exercise  of 
his  privilege  of  voting,  and  a  burgess 
elected,  the  plaintiff  being  so  hindered. 
To  the  first  count  the  defendant  pleaded 
not  guilty,  and  also,  that  the  plaintiff  was 
not  duly  qualified  or  entitled  to  vote  at  the 
election;  and  the  second  and  third  counts 
were  demurred  to  on  the  ground  that  they 
disclosed  no  sufficient  cause  of  action. 
The  plaintiff,  on  his  part,  demurred  to  the 
defendant's  second  plea,  on  the  ground 
that  it  was  ambiguous,  as  leaving  it  un- 
certain in  what  sense  the  word  ** qualified'* 
was  used. 

The  court  thought  the  second  count 
disclosed  a  sufficient  ground  of  action,  as  it 
appeared  from  it  that  there  was  a  refusal 
to  receive  and  give  effect  to  the  plaintiff's 
vote,  which  was  inserted  in  the  column 
appropriated,  under  section  59,  to  votes 
tendered  by  persons  not  on  the  register. 
Section  82  enacted,  that  it  should  not  be 
lawful  to  reject  any  vote  tendered  by  any 
person  whose  name  was  on  the  register^ 
except  it  appeared  that  the  person  claim- 
ing to  vote  was  not  the  person  described 
on  the  register,  or  that  he  had  previously 
voted.  The  plaintiff  was  properly  de- 
scribed on  the  register,  and  had  not  pre- 
viously voted,  and  yet  his  vote  was  re- 
jected. The  action  was  also  maintainable 
on  the  second  count,  as  the  holding  a 
scrutiny  was  an  unlawful  act  on  the  part 
of  the  returning  officer,  and  it  was  clearly 
possible  that  the  delay  arising  from  the 


holding  of  a  scrutiny  might  have  had  the 
effect  of  preventing  the  plaintiff  from  exer* 
cising  his  right  of  voting.  The  court  also 
thought  the  defendant's  second  plea  was 
bad  for  the  reason  assigned,  by  leaving  it 
in  doubt  whether  the  defendant  meant  to 
rely  upon  the  absence  of  the  plaintiff's 
name  from  the  register,  or  upon  his  want 
of  qualification  as  a  voter.  There  wa« 
judgment  for  the  plaintiff,  therefore^  upon 
all  the  points  raised  on  the  pleadings,  with 
liberty,  however,  for  the  defendant  to 
amend  on  the  usual  terms.  In  the  course 
of  the  argument  the  difficulty  was  pointed 
out  and  commented  upon  by.  the  court,  of 
reconciling  the  provisions  of  the  statute 
which  disentitles  a  party  from  voting  who 
has  ceased  to  reside  in  or  within  the  pre^ 
scribed  distance  of  a  borough,  and  yet 
prevents  the  returning  officer  from  reject* 
ing  a  vote  in  such  case.  It  would  appear, 
therefore,  that  the  power  of  adjudicating 
upon  a  vote  tendered  by  a  person  whose 
name  appears  on  the  register,  and  who 
has  ceased  to  reside  within  the  limited 
distance,  is  reserved  exclusively  for  a  com-* 
mittee  of  the  House  of  Commons.  (See 
anU^  p.  308). 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

HIGHWAY  RATB8. 
10&  11  ViGT.  0.93. 

An  Act  to  continue  until  the  1st  Day  of  Oc- 
tober, 1848,  and  to  the  End  of  the  then  next 
Session  of  Parliament,  an  Act  for  authorizing 
the  AppUcation  of  Highway  Rates  to  Turn- 
pike Roads.     [22nd  July,  1847.] 

1.  4  ^  5  Viet.  e.  69.  Recited  act  further 
conltmieirf. --Whereas  an  act  was  passed  in  the 
4  &  6  Vict.  c.  69,  intituled  *'  An  Act  to  autho- 
rise for  One  Year,  and  until  the  End  of  the 
then  next  Session  of  Parliament,  an  ApDUcation 
of  a  Portion  of  the  Highway  Rates  to  Turnpike 
Roads  in  certain  Cases,"  which  act  has  been 
continued  bv  sundry  acts  until  the  1st  day  of 
October  in  tne  year  1847,  and  to  the  end  or  the 
then  next  session  of  parliament ;  and  it  is  ez« 
pedient  that  the  same  may  be  further  con. 
tinued :  Be  it  enacted  bv  the  Queen's  most  ex- 
cellent Muedty,  by  and  with  the  advice  and 
consent  of^the  Lords  spiritual  and  temporal^ 
and  Commons,  in  this  present  parliament 
assembled,  and  by  the  authoritjr  of  the  same. 
That  the  said  act  shall  be  continued  until  the 
1st  day  of  October  in  the  year  1848,  and  to  the 
end  of  the  then  next  session  of  parliunani. 

9.  Act  maji  be  ameuded,  4rc.-^And  be  it  «d« 
acted,  that  this  act  may  be  amended  or  repealled 
by  any  act  to  be  passed  in  this  session  of  pa|r« 
liament.  ■ 
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W  &  11  ViCT.  C.  lOi. 
4a  Act  to  CDBtinuc  imlii  4be  firat  Thj  oi  Oe- 

l^b^iB40w««dtotiieoBa4tf  tbe  than  next 

Session   of   Parliament,  oectaia  Turnpike 

Acl8.    |22nd  July,  1847.] 

U  CotUituumct  of  certain  asU  respecting 
turnpike  roads  in  Great  Britain,  exc^t  6  Geo. 
4,  c.  dx.*- Whereas  it  is  eicpedient  that  t]ie 
■erend  acts  herein-itfter  specified  should  be 
eomknied  for  a  limited  time  :  Be  it  enacted  by 
tfftt  Qmsen's  most  exc^ent  Majesty,  by  and 
with  tJtie  adv&ce  and  conaeBt  cif  the  Lords 
ittHstUial  and  temporal  And  Conunoas,  w  this 
present  parliament  assembled,  and  by  the  ao^ 
Ihority  of  the  eame.  That  every  act  now  in 
force  for  regulating,  making,  amending,  or  re- 
pairing any  turnpike  road  in  Great  Britain 
which  irill  expire  on  j^r  before  the  end  of  the 
next  session  «f  pariiaraent  shall  be  continued 
Mstil  the  1  St  day  of  October  in  ^Ihe  year  1648, 
and  to  the  «fid  ai  the  then  next  ssasion  of  for- 
liament,  except  an  iict  j»ssed  in  the  6  G«d.  4,  c. 
dx.,  intituled  *'An  Act  for  making  and  main- 
taining a  Turnpike  Road  from  Brompton  and 
Earles  Court  in  the  Parish  of  St.  Mary  Abbott's 
Kensington  in  the  County  of  Middlesex,  to 
comnMinicate  with  the  road  called  Fulham  Fields 
Boad  at  North  find  in  ihe  same  County;  and 
lor  making  another  T«yrn|uke  Road  to  commu- 
nicate therewith  from  the  High  Boad  ton 
London  to  Fulham  in  the  same  county. 

2.  Act  may  be  amended,  8fc, — ^That  this  act 
may  be  amended  or  repeided  by  any  act  to 
be  passed  ia  this  session  of  parliAiBent. 


sbsr  dL 


NOTICES  QF  NEW  BOOKS- 

dommen€mie9  on  the  Comtkutkmal  Law 
Engiand.  By  GBOicoe  Bowyer, 
.0.  L.,  Barrister-at-LaMT.  'Second 
edition.  London :  Stevens  A  Norton. 
Pp.  530. 

Wb  flwiKced  tfie  ^st  edition  af  Mc 
Bawyer'a  wvrk  at  tlie  time  of  its  puUica- 
tien.  The  present  edition  has  opportunely 
i^sipeared  prior  to  the  meeting  of  die  new 
parliament,  in  which  It  vany  be  anticipated 
liiat  many  further  alterations  in  oar  ancient 
iastitutioos  will  be  nixea^tieif  if  not 
cairicd. 

Ic  hM  'Bot  escaped  the  notiee  #f  a 
papular  contemporary^  the  AAeneenm,  ^lat 
the  Dew  parliament  differs  to  «  very  large 
eactent  from  tlie  last. 

*•  It 'is  in  a  special  sense  new ;  so  many  per- 
sons tiot  baring  been  introdnced  to  that  body 
sSneelftieiirctrelormed  parliament  as  on  diis' 
occasion,  f  n  Ibat  former  assembly  iftiere  were 
280  new  membenB^n  the  present  there  are 
2S3— 'wbo  had  no  seats  at  tluB  prerions  disso- 
liffion.  But  the  coraposttion  of  the  lioose  is 
even  still  more  significant ;  increasing  to  a  re- 


mrkahle«akeBt  ^hn  pemer  ^f  tkemeUUt 
There  iiave  been  returned  a  grrarirga 
railway  directon^*  engineers,  and  -e 
of  harfisters,  of  men£aDti>  of  nelaiX  X 
and  of  political  writers  and  lecturers ;  wiiik  the 
number  of  naval  and  military  officers,  <tf  per- 
soas  connected  with  noUe  famffies,  ana  of 
ooantry  gentlemen,  has  been  ampler  dian  in 
SB»y  of  tile  lastifificen  yeara.** 

Mr.  Bowyer  appears  to  be  conscious  of 
important  projected  changes,  the  discussion 
of  which  may  be  expected  in  the  next 
and  future  sessions,  and  some  oT  which 
may  seriously  affect  ,the  Constitutional 
Law  nf  England. 

"The  circumstances  (he  says)  of  the  pveseot 
time  indeed  render  the  study  of  oonstititfional 
law  peculiarly  important.  The  hit!heito  more 
or  less  <w«Il  •defined  bonndariea  of  party  mat 
licokenand  ohlitersted  by  a  remarkable  co«ne 
of  parliamentary  ereats-  Men  can  no  louys 
look  m  the  samfffiayas  thev  formerly  did  la 
the  guidance  of  leaders,  and  the  TOoopaiaed 
tenets  of  tlie  school  of  politics,  which  theur  owa 
general  opinions  may  have  led  them  to  adopt. 
Party  is  not  indeed  extingmshed,  but  it  most  in 
all  probability  be  for  the  future  more  temporary^ 
uncertain,  and  •evaneeoent  than  it  has  been. 
We  are,  therefore,  now  chiefly  left  to  ezerdae 
our  individual  judgment  so  particular  q^watiaas 
and  measures.  And  the  task  of  fonaiiy  tbst 
judgment  is  rendered  more  arduous,  because  a 
contest  for  power  is  aoinp  on  between  tvo  das^et 
in  the  nation ;  which  bids  fair  to  c^anige  the 
balance  of  the  three  powers  wherein  tbe  ma- 
chine of  the  state  consists.  It  is  therefore  pe* 
cutisrly  necessary  that  those  who  enjoy  any 
pofidoal  liberty  or  franchise  ^onld  eonsidtr 
each  pablic  questipu  with  reCsrence  to  ita  pao* 
bable  effect  on  the  practical  workiag  af  tha 
constitution.  They  must  conseqaently  eodaa^ 
vour  to  acquire  a  knowledge,  not  only  of  the 
general  principles,  but  of  the  details  of  the 
constitution.  v\^hatever  tray  be  their  views  aa 
to  the  expediency  or  danger  of  pcAlical  dianges» 
that  knowledge  nrast  be  ^«ry  necescisy  to  4 
able  thsm  to  see  the  beaiiag  of  those  ehai 
which  they  desire  «r  (isar.  The  study  •f  i 
stitutional  law  will,  in  many  instance^  show 
that  supposed  defects  in  our  civil  policy  nremsort 
imaginary  than  real;  and  in  others  h  will  dis- 
cover what  remedies  are  most  agreeable  to  the 
dictates  of  prudenee,  and  the  lessons  of  « 
eooe,  nad  best  cskulaked  to  kmn 
mimed  form  <if  gonemmemt,  la  J 
it  wiil  paint  out  where  the  aaond  priuciplsB  of 
the  common  law  are  iia^£ectly  earned  into 
effect,  and  how  those  prmdples  can  beat  be 
brought  to  their  just  development.'* 

Our  author  furthor  observe^  4imi 

"Wanuist  not  in^st  how  iaiportant  a  part 
shnoataM  private  persons  of  ai^  pFopertf  liasa 


«  It  iippears  that  thene  -are  aeaxiy  aevanty 
chairmen  or  dineotors  of  railway  compamca,  dT 
whom  about  twenty  are  new  members. 
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to  perioral  in  the  working  of  £hat  complex  sys- 
teio,  the  Biid^  Constitution,  especially  siace 
the  Piurliiiaientary  lleform  Acta»  and  that  sta- 
tute 4i^ch  lately  placed  the  government  of  our 
tovns  oa  a  vory  popular  Jbasis.  And  that  ex- 
tension df  popo&r  pnactples  renders  it  now 
more  e^ciaBy  necessanr,  that«ll  men  should' 
bewaze  lest  they  approach  the  public  functions 
which  the  last  has  entrusted  to  them  without 
suffideot  Icnoirledfi^  of  the  system  wherein 
they  are  reeponsible  for  the  performance  of  their 
pamciilar  dut^^  and  which  they  are  bound  to 
hand  down  uninjured  to  future  generations.'* 

The  fdltowtii^  fire  the  sereral  heeds  of 
the  chapters  into  which  the  work  is 
divnied: — 

I.  <kfimmam  1mm  a£  Bngbrnd^  2.  On  eqwty . 
3.  Of  the  UaitBd  I&igcbm  of  Great  Britam 
and  itvland.  4.  Of  the  cokmias,  f^aatations, 
anfl^odnr  Isiagn  <^088eMRaii8  of  -nie  Crown. 
5.  Of  tiie  l^ielaltve  power.  The  pariimeat— 
its  eonalBtaeBt  parCs.  €.  Of  parliament — ^its 
lawsaed  caatoma.  7.  Of  theexecattve  power 
— ef  tfae<lneea  aad  her  title.  8.  Of  the  Royal 
Fannlf.  9.  Of  ^k  ooanoda  Moagiag  to  the 
Qusea.  10.  Of  die  i^oeea'e  duties.  11.  Of 
the  Oocen'a  Prerogative.  12.  Of  the  Qoaen'e 
royal  aatheaity.  IS.  OftfaeQneea's  ftevenae 
— W  the  QnMD'e  ardiaary  Nreone.  14.  Of 
the  Qattu'a  extraodhaar^  levenue.  1:S.  Of 
the  jadiod  |wwer  and  jmisdicthsii  in  geaeral. 
16.  Ofthe-pablk  coarts  of  common  law  and 
eqoity.  17.  Of  oevcta  eccleskstical.  18.  Of 
coibIb  autitary  and  aiarithue,  and  courts  of  a 
special  jnriadiolion.  19.  Of  the  adminiatra- 
tioaef  joetioB  in  ctri eaaea.  20.  Of  cxranta  of 
aoiaaBal  juiiadietion.  21.  Of  tlie adminietia- 
tion  of  crimind  justice.  22.  Of  sheiifia, 
coroners,  inatices  of  the  peace,  constables,  aar^ 
reyors  of  aighways,  overseers  of  the  poor,  and 
of  municipal  corporations.  23.  Of  natural- 
horn  suhjecta,  demaens,  and  aliens,  and  of  cor- 
porations. 24.  Of  the  primary  rigfate  and 
ubwties  of  the  subject.  25.  Of  the  clergy. 
36.  The  a«&  aiate.  a7.  Of  the  miKtary  and 
naval  states. 

To  these  are  added  tables  and  law  of  prece- 
dency, and  a  statement  of  recent  alterations  in 
the  hiw. 

Mr.  Bowycr  lias  rendered  an  eaaaitiai 
service  both  to  the  public  and  tlie  pro- 
fesaion  by  this  new  edition  of  his  Con- 
Btttutional  Commentaries^  which  he  has 
very  careTull^r  revised. 

REPORT  ON  LEGAL  EDUCATION 

J30BBIGN  SCHOOLS  OF  J.AW. 

fat  a«rlaatinimber  Cp.4«/l)w«re  stated 
the  ncaas  proaidecL  ^wd  tlie  giiaranleea 
takei%  fisr  the  i^  €diication  of  pro&s- 
sioaal  men  of  -ovary  ^cade  ia  I^asaia. 
The  unprofessional  classes  are  not  less  at- 
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tended  to.  Tlie  candidate  for  future  em- 
ployment in  the  administrative  and  official 
departBiealiSi)f  the  state  is  peK^red,^uai^ 
wilh  ibe  fnrofessioBal  lawyer  or  jurist,  as 
has  heem  already  seen,  to  go  throagli  AM 
these  preliminary  studies  and  exatni nations, 
and,  in  addition,  to  prove  his  competency 
in  those  others  wliich  in  Germany  ane 
comprised,  os  already  ataled,  under  the 
name  of  "  Camerialia." 

"  This  course  embraces, — 1.  A^enerad^intro- 
Auction  to  the  science  of  national  economy, 
£naBoe^  jpolice,  interaatienal  law,  and  diplo- 
macy«  which  would  necessarily  include  a  know- 
ledge of  the  treaties  existing  between  di&reot 
states,  and  the  doctrines  of  Roman  law  ap- 
plicable to  eoatroversies  of  an  international 
character.  2.  The  Staatsrecht,  which  includes 
an  examination  of  the  constitution  and  forms 
of  government  of  the  different  states  of  Eupope 
and  America.  This  subject  is  treated  in  those 
different  foms  by  three  different  lecturers.  3. 
A  fiimilar  coarse  on  the  institutions  of  antiquity 
and  of  the  middle  ages,  together  with  oompara- 
tive  statistics.  4.  The  principles  of  erecu* 
ttve  government  and  police,  and  the  conduct 
of  internal  administration.  5.  National 
economy,  the  science  of  finance,  the  general 
history  and  principles  of  commerce.  6.  The 
science  of  agriculture,  embracing  management 
of  aoils,  breeding  and  superintendence  of  do- 
mestic animals,  particularly  with  reference  to 
the  breeding  «f  sheep  and  the  production  of 
wool ;  cure  of  the  diseases  of  domestic  aninsals; 
woods  and  foreste,  &c,  7-  Manufactures; 
chemistry  applied  to  manufactures;  mining 
and  metallurgy,  constructive  geometry,  elemen- 
tary engineeriog,  mechanical  techn(^cgy,  tm 
exhibited  by  modiels,  &c«,  &c  To  this  depart- 
ment are  attached  dght  profiessors  who  lecture 
each  several  times  in  the  week.  Every  candi- 
date submitting  to  the  state  examination  is 
liable  to  be  examined  on  aU  those  subjects,  no 
matter  to  what  particular  class  or  department 
he  devotee  himself;  and  if  he  be  found  de- 
ficient, he  will  not  be  allowed  to  pass.  At  the 
same  time,  the  examination  will  much  depend 
upon  the  particular  branch  to  which  he  deaUnes 
himself;  a  competent  kaowledge  in  those  to 
which,  in  his  future  profession,  he  will  not  be 
required  particalarly  to  apply  himself,  would 
be  coattuered  sufiicient.  Jn  those  bearing 
more  specifically  oa  his  intended  professioa* 
accurate  aad  extensive  knowledge  is  inaieted 
on.  The  esaninBtion  aad  preinioaB  studies 
will  thus  to  a  certain  extent  vary  acoordLqg  as 
fhe  candidate  intends  hiauelf  for  the  foreign  or 
home  department,  for  diplomacy,  the  eufitaiDS» 
mioing,  wooda  and  .teests,  naanoe,  or  the 
poheci,  Ikc.  ;  nor  will  it  be  sufficient  that  the 
candidate  himself  makes  such  choice  ^  his 
fiituie  profsssion  as  well  as  rank  will  much  de- 
pend apSB  the  Boanaer  ia  which  this  comae 
of  studv  and  examiaation  is  goae  throaglu 
SluHild  he  pass  with  distinction,  he  is  eliigible 
to  the  higher  departments ;  if,  on  the  contrar 
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be  aboold  be  found  not  completely  satisfactory 
in  parts  of  bis  information,  be  obtains  a  certifi- 
cate of  bis  beinff  sufficiently  grounded  in  tbose 
subjects  to  whicb  be  answers,  and  tbis  certifi. 
cate  will  authorize  bis  being  appointed  to  in- 
.ferior  government  offices,  but  not  to  superior 
ones,  sucb  as  that  of  "  Gebeim  Rath,"  or  to 
any  office  to  whicb  a  Gebeim  Ratb  is  eligible. 
Tbe  Gebeim  Rath  corresponds  in  our  system 
to  tbose  officers  who  in  permanent  situations 
carry  on  tbe  executive  operations  of  the  govern- 
ment, and  whose  functions  are  not  of  a  purely 
mechanical  but  of  an  administrative  character ; 
sucb  as  tbe  officers  in  tbe  navy  pay*office,  the 
commissioners  of  customs,  excise,  See ,  &c. 
The  selection  is  made  by  the  legal  student 
generally  at  tbe  period  of  passing  the  state  ex- 
amination. The  private  gentleman  is  not  com- 
pelled to  the  same  course  of  study  as  the  pro- 
fessional or  official;  the  reason  is  obvious :  be 
is  not,  as  sucb,  intended  for  the  same  duties, 
nor  is  he  placed  in  a  position  even  analogous 
to  that  of  the  private  gentleman  with  us.  Un- 
less in  the  service  of  the  state,  be  has  in  Prussia 
no  political  functions,  and  all  magisterial  ones, 
sucn  as  tbose  of  the  Patrimonii' Richter  and 
Frieden's-Ricbter,  are  discharged  by  members 
of  the  legal  profession  only,  like  the  stipendiary 
or  resident  magistrate  appointed  by  the  govern- 
ment here.  Tbe  sons  of  the  nobility,  generally, 
enter  the  university  either  with  a  view  to  be- 
come government  officers  and  servants  of  the 
state,  or  in  order  to  devote  themselves  to  agri- 
culture. Those  who  restrict  themselves  to  the 
latter  pursuit,  in  the  event,  which  is  not  usual, 
of  their  entering  the  university  at  all,  enter  it  J  professor  that  he  is  overburtbened  i  norb^^ 


as  studente  of  philosophy,  as'  ''  Cameraliste,*' 
trbich  gives  them  tbe  kind  of  knowledge  most 
useful  for  their  purposes,  without  insisting  on 
tbe  specialties;  in  other  words,  the  general 
principles  of  science^  finance,  political  economy, 
commercial  statistics,  agricultural  science,  &c., 
&c. ;  and  in  addition,  if  desired,  a  most  en- 
larged system  of  ancient  and  modern  litera- 
ture. It  is  to  be  observed,  too,  that  the  whole 
of  the  courses  already  noticed  are  opened 
to  sucb  students,  though  not  insisted  on ; 
(they  pass  no  examination,  nor  is  it  even  ne- 
cessary they  should  have  matriculated;)  to 
gather  with  the  innumerable  others  of  an 
^malogous  nature  which  every  hour  are  j^oing 
-on  in  the  university.  To  form  some  estimate 
of  their  frequency  and  minuteness,  it  is  suffi- 
cient to  refer  to  the  lectures  in  tbe  faculty  of 
jurisprudence  alone,  as  given  in  the  programme 
of  the  University  of  Beriin,  in  last  year,  from 
tbe  15tb  of  October,  1845,  to  the  28th  March, 
1846.  The  subjecte  of  these  lectures  amount 
to  not  less  than  32,  and  are  given  by  14  pro- 
fessors, some  of  them  lecturing  on  two  or  three, 
at  different  hours  of  tbe  day.  Amongst  them 
are  found  the  encyclo^dia  of  law,  (a  general 
introduction  to  the  science  of  jurisprudence,) 
two  professors  weekly,  four  hours  each. 
Histo^  and  moral  philosophy  of  law  and  state 
poUcy ;  selected  passages  of  peculiar  difficulty, 
nom  the  Institutes  of  Justinian,  one  professor, 
two  hours  a  week.    Fragmente  of  Ul]nan,  two 


hours  a  week*  History  of  tbe  GeimaQ  Ghui. 
bers,  two  hours  a  week.  ExplanatioDB  of 
judicial  authorities  of  a  purely  German  du- 
racter,  as  opposed  to  civil  law.  The  *  Sacbseo 
Spiegel,'  a  body  of  statutes  analogous  to  tbe 
'Carolina,'  (a  body  of  criminal  law  formed 
under  Charles  V.,)  one  hour  a  week.  Lawi 
respecting  tbe  international  rights  of  the 
German  states  and  principalities,  and  respediTe 
relations  to  one  toother;  as,  for  instance,  tbe 
rigbte  co-ordinate  with  and  subordinate  to  tbe 
German  Diet,  to  which  five  hours  a  week  ire 
devoted.  Interesting  questions  of  law  which 
have  arisen  in  the  18th  and  19th  centuries,  two 
hours  weekly.  Criminal  psychology,  or  an  ia« 
quiry  into  tbe  moral  responsibiti^  and  bee 
agency  of  tbe  accused.  Trial  by  jury,  whicb, 
aUbough  not  existing  in  Prussia,  is  theie  as 
elsewhere  the  subject  of  investigation  and  &- 
cussion.  When  it  is  added  that  not  onlr  it 
full  and  easy  access  permitted  to  all  toeae 
courses,  but  that  they  are  frequently  objects  of 
great  attraction,  from  tbe  reniarkable  alnbtir, 
high  reputation,  extensive  experience,  and  weU- 
known  zeal  of  the  professors,  and,  in  conae* 
quence,  wdl  attended,  it  cannot  be  denied  fhi 
every  means  are  adopted  to  provide  laigely  and 
efficiently  for  tbe  legal  education  of  every  dan, 
professional  and  unprofessional  Nor  is  this 
to  the  exclusion  of  otner  studies.  Whilst  these 
courses  aUB  going  on,  it  is  not  nnusnsl  for  the 
legal  student  to  freouent  others  in  the  haihj 
of  philosophy,  which  embraces  science,  litera- 
ture, and  art,  the  fine  arts  as  well  as  the  aaefnl 
and  mechanical.    No  complaint  is  made  bj  die 


student  (though,  independently  of  hu  pmale 
study,  be  may  have  to  attend  aaily  sixorsereB 
lectures  of  an  hour  each,)  that  be  is  over« 
tasked." 

The  committee  consider  it  unnecessary 
to  enter  into  any  comments  on  tbe  con* 
trast  which  our  system  presents  to  that 
just  noticed. 


INCORPORATED  LAW  SOCIETY, 

AND  THE 

METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

Ws  have  received  many  inquiries  regardio|^ 
the  respective  duties  of  these  two  Associstioiis. 
Some  of  our  correspondento  suppose  that  all 
tbe  objecto  which  it  may  be  proper  to  obtain, 
can  be  pursued  by  the  Incorporated  Low  So- 
ciety, which  is  compofljed  as  well  of  ooontiy  as 
town  solicitors. 

The  Incorporated  Law  Society,  &oogb  opes 
to  the  whole  profession,  is,  and  probably  wiD 
always  continue  to  be,  essentially  a  London  in- 
stitution alone.  No  oonsiderable  aumbar  of 
provincial  solicitors  have  joiawdil,  and  it  ii 
donbtfuliHietliertbeywiUav^doio.  Wemaf 
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hereafter  advert  to  ihe  canae  of  tliia,  Imt  in  the 
iDeantiiiie  we  miut  take  the  state  of  the  pro- 
fession as  we  find  it,  and  not  shut  our  eyes  to 
the  andeniAble  fact,  that  the  pronncial  aolici- 
ton  think  that  the  Incorporated  Society  is  not, 
and  cannot  be  made,  the  medium  of  a  general 
wnon,  which  is  all-important  to  the  objects  in 
view.  At  all  events,  there  is  no  probability  of 
such  amion  at  present,  eze^t  through  the 
nap  society,  the  object  of  which  is  not  to  inter- 
fere with,  or  in  any  respect  supersede,  the 
services  of  the  Incorporated  Society,  but  to 
assist  its  efforts  in  those  matters  which  it  can 
take  up,  and  to  effect  that  in  parliament  and  with 
the  public  which  it  cannot  do,  but  which  the 
state  of  the  profession  indispensably  reqidres. 

There  seems  no  doubt  that  the  operations  of 
the  Incorporated  Law  Society  and  those  of  the 
Metropolitan  and  Provincial  Association  1^ 
he  conducted  without  any  clashing  with  each 
other.  The  nature  of  the  two  bodies  in  itself 
indicates  their  distinct  spheres  of  action.  The 
charter  of  the  former  society  and  the  power  of 
examination  and  admission,  whilst  they  confer 
advantages,  at  the  same  time  impose  restraints. 
The  Metropolitan  and  Provincial  Association, 
free  from  those  restraints,  dan  prosecute  the 
objects  of  the  profession  in  parliament  and  be- 
fore the  public,  with  a  view  to  the  removal  or 
prevention  of  injuries,  and  in  a  manner  wfaidi 
it  would  be  inconsistent  in  the  Incorporated 
Society  to  attempt,  and  probably  impossible  for 
it  adequately  to  pursue ;  but  not  possessing  the 
advantages  of  a  chartered  existence,  nor  any 
control  over  the  admission  into  the  profession, 
the  new  association  would  fall  short  of  what 
the  Incorporated  Law  Society  can  do  with  re- 
ference to  the  important  subject  of  legal  edu- 
cation. On  the  first  of  these  measures,  there- 
fore, the  Metropolitan  and  Provincial  Society 
wonld  naturally  be  the  most  active ;— on  the 
second,  the  Incorporated  Society.  The  right 
principle  seeins  to  be  that  of  mutual  assistance 
on  these  topics ;  and,  of  course,  still  more  so 
on  the  general  topics  of  legal  improvement 
which  are  common  to  the  whole  profession,  and 
which  both  bodies  may  very  usefully  prosecute 
together,  taking  care  to  keep  up  such  a  cordial 
good  understanding  as  will  render  them  useful 
sastiiefTeff  to  each  other, 

COUNTY  COURTS  ACT. 

iUBISDtCmOlf  OF  BAKKnVPTCT   COM- 
MIBSIONBBB. 

TsthB  Editor  of  the  Legal  Ohsmtsr. 
SiB/— Your  correspondent  at  Birmingham» 


who,  in  answer  to  "  Taciturn,''  refers  to  the  6th, 
7th,  98th,  and  99th  sections  of  the  new  County 
Courts  Act,  appears  to  have  misunderstood  the 
question  propounded,  and  to  have  given  an  in^ 
correct  reply. 

The  inqmry  made  in  your  notice  to  corres* 
pondents,  ante^  p.  428,  is  simply,  whether  a 
creditor,  who,  previously  to  the  passing  of  tha 
above-mentioned  act,  obtained  a  judgment  for 
a  debt  not  exceeding  20/.,  can  summon  the 
debtor  before  a  judge  of  the  new  Counter 
Courts,  under  the  first  section  of  the  Small 
Debts  Act,  8  &  9  Vict.  c.  127,  such  County 
Court,  at  the  time  of  the  passing  of  the  said 
Small  Debts  Act,  not  being  in  existence? 
From  the  answer  of  your  Birmingham  corres- 
pondent it  would  appear  that  he  understands 
the  question  as  applying  only  to  a  judgment  in 
a  court  holden  under  any  act  repealed  by  the 
new  County  Courts  Act.  That  is  evidently  not 
correct.  The  query  applies  to  *'  a  judgment  or 
order  obtained  from  any  court  of  competent 
jurisdiction  in  England,*'  in  the  words  of  the 
first  section  of  the  Small  Debts  Act. 

It  seems  that  the  jurisdiction  of  the  Com* 
missioners  of  Bankruptcy  is  not,  in  all  cases, 
taken  away  by  all  or  any  of  the  four  sections 
referred  to  by  your  Birmmgham  correspondent. 

The  6th  section  enacts,  that  as  soon  as  a 
court  should  have  been  established  in  any 
district  under  the  County  Courts  Act,  the  juris- 
diction of  the  Commissioners  of  Bankruptcy 
should  be  taken  away  with  respect  to  judgments 
or  orders  obtained  in  the  court  so  established,-^' 
that  part  of  the  clause  which  repeals  the  7  &  8 
and  8  &  9  Vict.,  "  so  for  as  the  same  relate  to 
or  affect  the  jurisdiction  and  practice  of  the 
court  so  established,'*  obviously  referring  to 
other  enactments  of  the  repealed  statutes,— (by 
the  rule,  **  expressio  unius,''  &c.,)  more  imme- 
diately relating  to  and  affecting  the  jurisdic- 
tion and  practice. 

The  7tn  section  referred  to  has  nothing  to 
do  with  the  point. 

The  98th  section  provides,  "  that  it  shall  be 
lawfnl  for  any  party  who  has  obtained  any  un- 
satisfied judgment  or  order  in  any  court  held  by 
virtue  of  this  act,  or  under  any  act  repealed  ijf 
this  act,"  to  obtain  a  summons,  &c.  lliis 
clause,  therefore,  does  not  give  jurisdiction  to 
the  new  County  Courts  in  respect  of  any  judg* 
ment  or  order  obtained  in  any  other  than  the 
courts  mentioned  in  the  clause ;  consequently, 
it  gives  no  jurisdiction  to  the  County  Courts  m 
respect  of  any  judgment  or  order  obtained  in 
any  superior  court. 

The  9dth  section  does  not  go  to  the  point. 

The  question  of  *•  Tacitum*'  may  be  correctly 
answered  by  saying  that  the  jurisdiction  of  the 
Commissioners  of  Bankruptcy  is  not  ousted, 
except  as  respects  judgments  obtained  under 
the  County  Courts  Act,  or  an  act  repealed  by 
that  act;  and  that,  therefore,  the  Commis- 
sioners of  Bankruptcy  still  have  authority  to 
summon  a  partjr  where  the  judgment  or  order 
has  been  obtained  in  one  ox  the  superior 
courts,  8-  H, 
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Sc 


[i^E  OP  Fees. 


AMOUNT  OF  DEIMND. 


Not 


BxcMding 

20$. 

and  not 

oxoeodiag 


8.  dL 

0  3 

1  0 
%  0 

Q  3 


0  3 

0  3 

0  4 

0  3 

0  3 

0  2 

0  3 


0     2 


9.  d. 

0  6 

1  6 
3  Q 

0  6 


0  6 

0  6 

0  6 

0  4 

0  6 

0  2 

0  6 


0     4 


5.        (f. 

1  a 

2  6 
5  0 

1  0 


I  0 

0  9 

1  0 

0  6 

1  0 

0  3 

1  0 


0     6 


s.  d 

2  0 

7  6 

10  0 

2  a 


2  0 

I  0 

1  6 

1  0 

1  6 

0  4 

t  (J 


JUDGFS  FEES. 

Every  summons    -        -        - 
Every  hearing  witbout  a  jury  ^ 
Every  hearing  or  trial  with  a  jury  - 
Every  order  or  judgment  or  apphca- 
tioD  for  an  order 

CLERK'S  FEES. 

Entering  every  plaint  and  issuing  the 

summons  thereon 
Every  subpoena,  when  required 
Every  hearing,  trial,  or   nonauit, 

without  a  jury    -        -        • 
Adjournment  of  any  cause 
Entering  and  giving  notice  of  special 
.    defence     -        -        -        " .    .^L 
Swesffinff  every  witness  for  plaintiff 

or  defendant      -        •        -        - 
Entering  and  drawing  up  every  judg- 
ment and  order,  and  copy  thereof 
Payment  of  money  in  or  out  of  court, 

whether  or  not  by  instalments  at 

different  times,  including   notice 

thereof,  and  taking  receipt  - 
Pacing  monejT  into  court,  and  enter- 

mg  same  in  books,  and   notice 

thereof,  or  of  sum  in  full  satisfac- 
tion having  been  paid  into  court, 

eadi  instalment  or  payment 
Payment  of  money  out  of  court,  and 

taking  receipt*  exclusive  of  stamp 
Every  search  in  the  books 
Issuing  every  warrant,  attachment, 

or  execution      -        -        -     _  ■ 
Supersedeas  of  execution,  or  certifi. 

cate  of  payment,  or  withdrawal  of 

cause        -        -        -        -        - 
Warrant  of  commitment  for  an  insult 

or  misbehaviour  in  court    - 
Entering  and  giving  notice  of  jury 

being  required   -        -        * 
Issuing  summons  for  jury 
Swearing  jury        -        -        - 
Every  hearing,  trial,  or  nonsuit,  with 

aiury        .        -        -        -        - 
TVdcmg  recognizance  or  security  for 

costs         .        -        -        -        . 
Inquiring  into  sufficiency  of  sureties 

proposed,  and  taking  bond  or  re- 
moval of  plaint,  or  grant  of  new 

trial,  or  other  occasion 
Tluung  costs         -        -        - 

N.  B.— Where  the  plaintiff  recovers  less  than  his  claim  60>  h  to  vedim  llw 
the  plaintiff  to  pay  the  lUfEeieBce. 


Q  a 

0  6 

0  3 

1  0 

0  6 

0  6 
0.  6 

1  0 


2    6 


Exwediiig  Exewiling|    Barwpdin§  £10. 

4o«.      £6,    rzzn 

and  not     and*  not     Founded    Foode 
exceeding         on 
£10.  ^ICoBtxaccL   To*^ 


O  2 

0  6 

0  • 

1  Q 

0  9 

0  9 

0  a 

1  6 


2     6 


£5. 


a  4 

L    0 

0  & 

1  0 

I     0 

1  o 
O  1ft 

2  0 


2     6 


a  6 

9  9 

0  6 

1  CL 


I  0 

1  0 

1  € 

I  6 

1  0 

3  0 

2  O 


2     6 
I    4} 


^  a. 

3  0 

10  0 

15  0. 

3  0 


9    0 
t     6 


2 
2 

2 

Q 
2 


9.  dL 

3  O 

15  0 

20  0 

3  O 


3  0 

1  6 

3  6 

2  0 

2  O 
1  O 

3  O 


0     3 


2  6 

r  e 

1  0 

2-  O 

2  O 
i  & 

5  Q 

f  9 


2    6 

9  a  \ 


V     Q 


6 
O 


3  a 

T  O 

L  a 

T  6 

9  6 

1  6 

7  6 

3  a 


2  6 

3  O 
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AMOUNT  OF  DEMAND. 

ti^xceeding  Exceeding!  Exceeding 

£xcec<iing  XIO. 

■     Not 

20*. 

40*. 

^.=5 

and  not 

and  not 

and  not 

Founded 

Founded 

20#. 

exceeding 

exceeding 

exceecHng 

on 

on 

'      46*. 

£dt 

£I<K 

Ceatiact 

Tost. 

BAILIFFS  EEEik 

9. 

d. 

a.   d. 

A    d. 

9,    d. 

a. 

d. 

SI    d. 

Caning  every  causa        -        .        . 

0 

2 

0     3 

0     4. 

0     & 

1 

0 

1   a 

AffidaTit  of  semce  of  snmmoBS  oat 

of  the  jurisdiction       .        .        . 

0 

2 

0    3 

0    6 

I     0 

1 

9 

2     (V 

Serving  every  summons,  order,  or 

BubpcEna  within  one  mile  of  court 

house        •        .        .        .        . 

0 

3 

0     4 

0    6 

0  10 

1 

0 

1   d 

If  above  one  mile,  then  extra  for 

every  other  mile         .        -        . 

0 

2 

0     2 

0     3 

0     4 

0 

4 

-«« 

Escecution  of  every  warrant,  precept, 

or  attachment  against  the  goods 

or  body  within  one  mile  of  the 

eonrthouse        .        •        .        . 

1 

6 

2     6 

3     6 

4  e 

B 

0 

7    0 

If  above  one  mile,  then  extra  for 

every  other  nrile         -        _        - 

0 

3 

0     3 

0     4 

0   d 

0 

6 

O    6 

If  two  officers  be  necessary  in  the 

judgment  of  the  court,  then  extra, 
within  one  mile  of  the  court  house 

I 

0 

1     6 

2     Q 

2     » 

2 

6 

3    0 

If  above  one  niile»  then  extra  for 

every  other  mile         •        -        . 

0 

3 

0     3 

0    4 

0     6 

0 

6 

0    6 

Keeping   possession  of  goods  till 

sale,  per  day,  not  exceeding  five 

days 

I 

0 

1     d 

2     0 

2    0 

2 

6 

3    0 

Carrying  every  detinquent  to  prison, 
indnding  all  expenses  and  assist- 

ante,pernHfe    -        .        •        . 

1 

0 

1     0 

1    a 

1     0 

1 

0 

1     0 

Jaemng  warrant  to  derk  of  another 

eovt 

1 

0 

1     6 

2     0 

2     6 

3 

0 

3  e 

N.  B. — ^The  several  fees  payable  on  proeeedinga  in  repLsvhi  to  be  regulated  on  the  same 
aesle  by  the  amount  distrained  for,  and'on  proceedings  for  the  recovery  of  tenements  by 
the  yearly  rent  or  value  of  the  tenement  sought  to  be  recovered. 


THE  LB6AL  OBSERVER  EDITION 

OrTHK 

STATUTES    OF  THE   LAST  SESSION. 

Thk  Statutes  effecting  Alterations  in  the 
I«nr  passed  during  the  last  Sessien,  which  have 
been  printed  verbatnif  m  the  present  vtnatne  of 

the  Legal  Observer  are  as  follow  :— 

Pfcge. 
Drainage  of  Land,  10  Vict.  c.  11  .  .  94 
Inclosure  of  Commoner  10  Vict.  c.  25  .  120 
BeasovidLof  Poor,  H)  &  11  Vfct.e.  33  .  3ra 
Abolition  bf  a  Mastership  in  Chancery, 

10  &  11  Viet.  c.  60  .     r 236 

Threatening  Letters,  10  &  11  Vict.  e.  66 

2&6 
Gnelvdf  eC Oibrnkre^  M)  dt  II  Viet.  o^eT 

W! 
^  House  of  Commons  Costs  Taxation,  10  & 

11  Vku  c  60  ...........  339 

Jvpsnile  OflcDdera,  1D&  11  Vkt.  c.  9Sy  dOd 


Securing  Thist  Ftinds  and   relief  of 
Trustees,  10  &  11  Vict.  c.  96      ....  3C5 

Chancery  AfEdavit  Office^  10  &  U  Vict^ 
e49f       • tf..  aaQT 

Bankruptcy  and  Insohvney,  10  &  n 
Vict,  c.  102 310 

lathes  Amendment,.  lo  &  11  Vict  c.  104 

306 

EeflMival  olPoery  10  %  11  Viet.  e.  119 •  414 

CopyHold  Commission,  10  &  n  Vict, 
c.  101 ^       .4* 

Rating  Stock  iik  Trade.  10  &  11  Vlot* 
e.v77 -4fl7 

Adaiinistfallott  of  Fofof  Lawe,  \0k  11 
Vict.  c.  TOg     .  .        .        *        .483 

CoioiMa)  Copyright,  \^k\\  Viet.  e. 95»  446 

GieyofLonteaDMlIDebtaComtAet^     • 
lOAillViel.  e.fem.  .49^1 

Higbray  Rates,  10  ft  tr  Virt:  c.  Qfli     .499 

Turnpike  Acu>  U)  Sc  11  Vict.  r.  U)^    .600 
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LOCAL  AND  PERSONAL  ACTTS, 

DBCLARSD  PUBLIC, 
AND  TO  BE  JUDICIALLY  NOTICED, 

[CtrntiiiMedfromp.  462.] 

100.  An  Act  to  enable  the  Dublin  and  Drofi^* 
heda  Railway  Company  to  make  a  railway  from 
the  Navan  Branch  ot  the  Dublin  and  Belfast 
Junction  Railway  in  the  county  of  Meath  to  the 
town  of  Kells  in  the  same  county. 

101.  An  Act  for  making  a  railway  from 
Abercrave  Farm  in  the  pariah  of  Ystractgunlau 
In  the  county  of  Brecon  to  Swansea  in  the 
county  of  Glamorgan^  with  branches^  to  be 
called  "The  Swansea  VaUey  Railwa^^/' 

102.  An  Act  to  authorize  a  de\iation  in  the 
line  of  the  Manchester  and  Lincoln  Union 
Railway. 

103.  An  Act  to  enable  the  Manchester  and 
Leeds  Railway  Company  to  make  an  extension 
oftheHolmfirth  Branch  of  the  Huddersfield 
and  Sheffield  Junction  Railway. 

104.  An  Act  to  enable  the  South-eastern  Rail- 
way Company  to  make  a  railway  to  connect  the 
London  and  Greenwich  Railway  and  the  North 
Kent  Line  of  the  South-eastern  Railway  with 
the  Bricklayers  Arms  Branch  Railway. 

105.  An  Act  for  making  a  railway  from  the 
Liverpool  and  Bury  Railway  near  Liverpool, 
through  Crosby,  to  the  town  of  Southport,  to 
be  called  "The  Liverpool,  Crosby,  and  South- 
port  Railway." 

106.  An  Act  for  widening,  altering,  and  im- 
proving the  Dundee  and  Newtvle  Railway. 

107.  An  Act  to  empower  tne  London  and 
North-western  Railway  Copapany  to  make  a 
railway  from  the  London  and  North-western 
Railway  near  Bletchley  to  Newport  Pagnel, 
Olney,  and  Wellingborough. 

108.  An  Act  to  consolidate  and  amend  the 
acts  relating  to  the  North  Staffordshire  Railway 
Companv,  and  to  authorize  certain  alterations 
of  and  the  formations  of  certain  branches  and 
additional  works  in  connexion  with  their  un- 
dertaking. 

109»  An  act  for  making  certain  new  lines  of 
railway  in  connexion  with  the  Soudi  Wales 
Railway^  and  certain  alterations  in  the  line  of 
the  said  railway ;  and  for  other  purposes. 

110.  An  Act  to  authorise  the  construction  of 
a  railway  from  Cannock  in  the  county  of  Staf- 
ford to  Uttoxeter  in  the  same  county,  to  join 
the  North  Staffordshire  Railway  Potteries  line, 
by  a  company  to  be  called  "The  Derbyshire, 
Staffordshire,  and  WorcestershirB  Junction 
Railway  Company." 

111.  An  Act  to  authorise  the  sale  to  the 
Dablin  and  Drogheda  Railway  Company  of  the 
Navan  Branch  A  the  Dublin  and  Bdfast  Junc- 
tion Railway,  and  to  enable  the  Dublin  and 
Drogheda,  and  Dublin  and  Belfiut  Junction 
Railway  Company  with  a  branch  from  Drog- 
heda to  Navan,  the  Ulster,  and  the  Dundalk 
and  Enniskillen  Railway  Companies,  or  any  of 
them,  to  amalgamate  with  one  another. 

112.  An  Act  to  empower  the  Boston,  Stam- 
iord,  and  Bhrmingham  Railway  Company  to 


make  a  railway  from  the  Syaton  and  Pctabo* 
rough  Railway  at  or  near  Peterborough  to  the 
Stamford  and  Wisbech  Line  of  the  Boaton. 
Stamford,  and  Birmingham  Railway  in  the 
parish  of  Thomey  and  Isle  of  Ely. 

113.  An  Act  to  authorise  the  East  Uncofai- 
shire  Railway  Companjrto  purchase  an  erisling 
lease  on  the  Louth  navigation. 

1 U.  An  Act  to  empower  the  London  and 
North-western  Railwav  Compan3r  to  admit  eer* 
tain  parties  as  shareholders  in  thar  undertaking 
for  making  a  railway  from  Coventry  to  Nmip- 
eaton  in  the  county  of  Warwick ;  and  Unt  otiier 
purposes. 

115.  An  Act  to  enable  the  London  and  Sooth- 
westem  Railway  Company  to  make  rsslirays 
from  Andover  to  join  their  Salisbuiy  Bvsndft 
Railway  at  Michaelmarsh  and  from  the  same 
branch  at  Rorosey  to  join  the  Southamptoniaiid 
Dorchester  Railway  at  Redbridge,  all  hi  ^e 
county  of  Southampton,  to  be  called  **  Hie  An* 
dover  and  Soathampton  Junction  Railwmj." 

116.  An  Act  for  enabling  the  Manchester. 
Sheffield,  and  Lincolnshire  Railway  Com] 
to  make  a  railway  at  Bugsworth,  and  for 
ing  the  acts  relating  thereto. 

117.  An  Act  for  the  enlargement   of 
Wearmouth  Dock,  and  the  constmction  <sf 
works  in  connexion  therewith;  and  for 
purposes  relating  thereto. 

118.  An  Act  to  empower  the  London  and 
North-western  Railway  Company  to  nmke  a 
branch  railway  firom  the  London  and  Noitb* 
western  railway  near  Atherstone  to  the  Midlaiid 
Railway  at  Whitacre  in  the  county  of  Warwick. 

119.  An  Act  to  enable  the  Glasgow,  Kifanar- 
nock,  and  Ardrossan  Railway  Company  lo 
certain  branch  railways,  and  to  make 
deviations  from  the  line  and  levels  of  the 
railway;  and  to  amend  the  act  relating  to  the 
said  railway. 

120.  An  Act  to  authorise  a  certain  altentioa 
in  the  line  of  the  Birmingham,  Wolverh) 
and  Stour  VaUey  Railway,  and  to 
act  relating  thereto;  and  for  other  purposes. 

121.  An  Act  to  authorise  a  lease  of  the  ok* 
dertaking  of  the  Shropshire  Union  Railwavs  and 
Canal  Company  to  the  London  and  North* 
western  Railway  Company. 

122.  An  Act  to  enable  the  Midhmd  Rsihmw 
Company  to  alter  the  line  of  the  Leiceater  waA 
Swannington  Railway,  and  to  make 
branches  therefrom ;  and  for  other  nur], 

123.  An  Act  for  constneting  ana  mainlain- 
ing  docks  and  other  works  at  or  near  the  scmlh 
side  of  the  town  of  Swansea  in  the  town  and 
franchise  of  Swansea  mthe  eoanty  o£  (^ft- 
morgan. 

124.  An  Act  for  lighting  with  gas  tfie  town 
of  Croydon  aud  its  vicinity  in  the  coun^  of 
Surrey. 

125.  An  Act  to  amend  the  East  iMicolnshire 
Railway  Act.  1846^  and  to  auHiorise  the  ecu. 
struction  of  a  branch  railway  to  join  die  Qnat 
Grimsby  and  Sheffield  Junction  Rallwaf  near 
Grimsby. 

126.  An  Act  to*  ooBstniet  waterworks  §at 
supplying  with  water  the  tomioC  ] 
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ontain  parisfaet  adjoining  thereto  in  the  county 
of  CornwalL 

127.  An  Act  for  irof>roving  and  msuntaining 
the  harbour  of  Macduff  in  the  county  of  Banff. 

128.  An  Act  to  repeal  the  acta  relating  to 
Warkworth  Harbour  in  the  county  of  North- 
umberlandy  and  to  make  other  provisions  in  lieu 
thereof. 

129-  An  Act  for  extending  and  enlarging  the 
proviaona  of  the  act  for  regulating  builoings 
and  pnty  walls  within  the  city  and  countv  of 
Bristol,  and  for  forming  certain  streets,  and  for 
widening  other  streets  within  the  same. 

130.  An  Act  to  enable  the  Midland  Great 
Western  Railway  of  Ireland  Company  to  make 
certain  deviations  in  the  authorized  line  of  the 
said  ndlwayj  and  to  amend  the  acts  relating 
thereto. 

131.  An  Act  to  amend  and  enlarge  the  powers 
and  provisions  of  the  Westminster  Improve- 
ment Act,  1845,  and  to  authorize  the  applica- 
tion of  certain  rates  in  aid  of  the  improvements. 

132  An  Act  to  empower  the  London  and 
North-western  Railway  Company  to  make  a 
railway  from  the  London  and  North-western 
Railway  near  Watford  to  St.  Albans,  Luton, 
and  Dunstable. 

133.  An  Act  to  authorize  the  consolidation 
into  one  undertaking  of  the  York  and  New- 
castle and  the  Newcastle  and  Berwick  Rail- 
ways. 

134.  An  Act  for  enabling  the  York  and  New- 
castle Railway  Company  to  make  certain  branch 
railways  in  tne  counties  of  Durham  and  York; 
and  for  other  purposes. 

135.  An  Act  to  enable  the  Midland  Railway 
Company  to  make  a  railway  from  near  Leices- 
ter, ynk  Bedford,  to  Hitchin  and  to  North- 
ampton and  Huntingdon,  with  branches;  to 
enlarge  the  Leicester  station  of  the  Midland 
Railway;  and  for  other  purposes. 

136.  An  Act  to  empower  the  North  British 
Railway  Company  to  extend  the  Haddington 
branch  of  the  North  British  Railway,  to  make 
certain  alterations  in  the  Hawick  and  Kelso 
branches  of  the  same  railway,  and  for  other 
purposes. 

137.  An  act  to  amend  the  acts  relating  to  the 
Ipswich  and  Bury  Saint  Edmunds  Railway 
Company,  and  to  enable  the  company  to  con- 
struct a  railway  from  the  Ipswich  and  Burv 
Saint  Edmimds  Railway  near  Ipswich  to  Wood- 
bridge* 

138.  An  Act  to  enable  the  Manchester,  Shef- 
flddy  and  Lincolnshire  Railway  Company  to 
make  a  branch  railway  from  the  Marken  Rasen 
and  Lincoln  Line  of  their  railway  in  the  parish  of 
Stainton-by-LAugworth  to  the  town  of  Wragby 
in  tiie  conntv  of  Lincoln. 

139«  An  Act  for  enabling  the  London  and 
North- western  Railway  Company  to  make  a 
railway  from  Birmingham  to  Uchfield,  and  for 
amcnmng  the  fDnner  acts  relating  to  the  said 
company. 

140.  An  Aet  for  enabling  the  York  and 
North  Midland  Railway  Company  to  extend 
die  line  of  their  Harrogate  Branch  Railway,  and 
make  a  station  at  Halrrogate. 


141.  An  Act  for  enabling  the  York  and 
North  Midland  Railway  Company  to  make  a 
railway  from  their  line  at  Burton  Salmon  to 
Knottingley,  with  a  branch  therefrom ;  and  for 
other  purposes. 

142.  An  Act  to  enable  the  Aberdeen  Railway 
Company  in  part  to  alter  their  branch  railway 
to  Brechin. 

143.  An  Act  to  enable  the  Great  Northern 
Railway  Cbmpany  to  alter  the  line  of  their  rail- 
way near  Doncaster. 

144.  An  Act  to  authorize  the  Shrewsbury 
and  Chester  Railway  Company  to  make  certain 
branches,  and  to  provide  station  room  and 
other  conveniences  in  the  city  of  Chester,  and 
to  raise  additional  capital  for  these  purposes ; 
and  for  amending  the  former  acts  relating  to 
the  said  company. 

146.  An  Act  for  enabling  the  London  and 
South- western  Railway  Company  to  make  ex- 
tensions of  the  Guildford  Extension  and  Ports- 
mouth and  Fareham  Railway  near  Portsmouth, 
and  a  deviation  in  the  authorized  line  thereof 
near  Godalming. 

146.  An  Act  to  enable  the  Great  Northern 
Railway  Company  to  make  certain  alterations 
in  the  line  of  their  railway  as  already  authorized 
between  Grantham  and  York. 

147.  An  Act  to  authorize  an  extension  of 
and  the  construction  of  a  station  in  connexion 
with  the  Chester  and  Holyhead  Railway  at 
Chester;  and  for  other  purposes. 
,  148.  An  Act  to  enable  the  Great  Northern 
Railway  Company  to  take  a  lease  of  or  to  pur- 
chase the  East  Lincolnshire  Railway,  and  the 
Boston,  Stamford,  and  Birmingham  Railway. 

149.  An  Act  for  enabling  the  Birmingham, 
Wolverhampton,  and  Dudley  Railway  Com- 
pany to  purchase  lands  for  additional  station 
room  at  Birmingham,  and  for  authorizing  the 
sale  of  the  undertaking  of  the  said  company  to 
the  Great  Western  Railway  Company. 

150.  An  Act  to  enable  the  Midland  Railway 
Cpmpany  to  enlarge  their  stations  at  Masbrough 
and  Normanton  respectively,  and  to  construct 
additional  sidings  or  branch  railways. 

161.  An  Act  to  enable  the  Edinburgh,  Leith, 
and  Granton  Uailway  Company  to  make  a 
branch  railway  to  the  Upper  Drawbridge  in  the 
town  of  Leith.  ,    ,   . , 

152.  An  Act  to  enable  the  Edinburgh,  Leith, 
and  Granton  Railway  Company  to  make  a 
branch  railway  from  Bonnington  to  Trinity 
Villa ;  to  acquire  certain  pieces  of  land ;  and  to 
shut  up  and  use  certain  roads  and  streiets  for 
the  purposes  of  the  said  railway. 

153.  An  Act  for  making  a  railway  from 
Portadown  in  the  county  of  Armagh  to  Dun- 
gannon  in  the  county  of  lyronc,  to  be  called 
"The  Porudown  and  Duogannon  Railway." 

154.  An  Act  for  making  a  railway  from  th^ 
Great  Western  Railway  at  Cheltenham  to  join 
the  Oxford  and  Rugby  Railway  near  Oxford, 
with  a  branch  therefrom;  and  for  dther  pur- 


poses. 

156,  An  Act  to  empower  the  Boston,  Stamp 
fold,  and  Birmingham  Railway  Company  to 
make  a  nilway  from  Wisbech  to  Sutton  Bridge, 
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with  a  branch  at  Sutton  Saint  Mary,  and  to 
improve  the  harbour  at  Sutton  Bridf^e. 

1 56.  An  Act  to  authorize  the  purchase  hj  the 
Eastern  Counties  Raihvay  Company  of  the 
North  Woolwich  Railway,  and  the  lease  of  the 
pepper  warehouses  and  wharfs  of  the  East  and 
West  India  Dock  Company. 

157*  An  Act  to  enable  tne  Eastern  Counties 
Railway  Company  to  enlarge  their  London  and 
Stratford  stations ;  and  to  amend  some  of  the 
provisions  of  the  act  relating  to  the  Eastern 
Counties  Railway  Company. 

158.  An  Act  to  enable  the  Eastern  Coxmties 
Rdlway  Company  to  make  a  railway  from  the 
Eastern  Counties  Railway  near  Cambridge  to 
the  Bedford  and  Bletchley  Railway  at  or  near 
Bedford,  with  branches. 

159.  An  Act  to  incorporate  the  Huddersfield 
and  Manchester  Railway  and  Canal  Company 
and  the  Leeds,  Dewsbury,  and  Manchester 
Railway  Company  with  the  London  and  North- 
western Railway  Company. 

160.  An  Act  to  enlarge  the  powers  of  the 
Dublin,  Dundrum,  and  Rathfamham  Railway 
Act,  1846,  and  to  enable  the  company  to  make 
an  extension  to  Stephen's  Green. 

161.  An  Act  for  enabling  the  Huddersfield 
and  Manchester  Railway  and  Canal  Company 
to  alter  a  portion  of  the  Une  of  their  Oldliam 
Branch ;  and  for  other  purposes. 

162.  An  Act  for  making  a  railway  from  Mold 
hi  the  counter  of  Flint  to  join  the  Chester  and 
Holvhead  Railway  in  the  parish  of  Hawarden 
in  tne  same  county,  with  branchea,  to  ht  called 
''The  Mold  Railway." 

163.  An  Act  to  enable  the  Manchester  and 
Leeds  Railway  Company  to  make  certain 
branches,  extensions,  and  other  works,  and  to 
alter  the  name  of  the  company. 

164.  An  Act  for  enabling  the  Blackburn, 
Darwen,  and  Bolton  Railway  Companjr  to  make 
certain  alterations  in  the  line  of  iheir  railway 
in  the  parishes  of  Blackburn  and  Bolton-in-the- 
Moors;  and  for  amending  the  acts  relating 
thereto. 

165.  An  Act  for  enabling  the  Manchester, 
Sheffield,  and  Lincolnshire  luilway  Company  to 
make  a  coal  branch  from  their  Thurgoland 
station  to  the  township  of  Stainborough. 

166.  An  Act  to  enable  the  Manchester  and 
Leeds  Railway  Company  to  alter  the  Hne  and 
levels  of  the  Brighouse  Branch  of  the  West 
Riding  Union  Railways  and  to  make  a  new 
fine  into  Leeds. 

167.  An  Act  to  enable  the  Direct  London 
and  Portsmouth  Railwav  Company  to  make  an 
approach  to  the  town  or  Dorking,  and  a  devia- 
tion  in  the  line  and  certain  alterations  in  the 
levels  of  their  railway  and  in  the  Croydon  and 
Epeom  Raflway. 

168.  An  Act  to  enable  the  Glasgow,  Paisley, 
imd  Greenock  Railway  Company  to  make  a 
certain  branch  railway  to  the  Caledonian  Rail- 
way at  Glasgow,  and  Co  divert  part  of  the 
Glasgow,  Paisley,  and  Ardrossan  Cfanal. 

169.  An  Act  to  amalgamate  the  Glasgow, 
Paisley,  and  Greenock  iGilway  With  the  Cale- 
donian Railway,  and  to' author! te  the  raising 


of  additional  money  by  the  said  last-mentioned 
company. 

170.  An  Act  for  miking  a  deviation  in  the 
line  of  the  Lynn  rnd  Ely  Railway,  and  for 
forming  docks  within  thj  borough  of  King's 
Lynn. 

171.  An  Act  to  enable  the  Lynn  and  Ely 
Railway  Company  to  make  a  navigation  from 
Lynn  to  Wormegay,  all  in  the  county  of  Nor- 
folk. 

172.  An  Act  to  enable  the  Caledonian  R^ 
way  Company  to  make  certain  branch  railwm 
in  the  counties  of  Dumfries  and  Cumberland. 

173.  An  Act  for  making  a  railway  from  the 
North  British  Railway  at  East  Linton  to  Or- 
miston,  to  be  called  "  llie  East  Lothian  Central 
Railway." 

1 74.  An  Act  to  amalgamate  the  Eastern  Union  j 
and  Ipswich  and  Bury  Saint  Edmunds  Railway  I 
Companies. 

J  75.  An  Act  to  enable  the  Chard  Canal  and 
Railway  Company  to  extend  their  railway  frum 
Ilminster    to    Chard,    all    in    the   county  of 
'  Somerset. 

1 76.  An  Act  to  enable  the  Midland  Great 
Western  Railway  of  Ireland  Company  to  make 
a  railway  from  Athlone  to  Galway. 

177.  An  Act  to  enable  the  Newport,  Aber- 
gavenny, and  Hereford  Railway  Ct>mpany  to 
extend  their  railway  from  the  neighbourhood  of 
Pontipool  to  the  Taff  Vale  Railway. 

178.  An  Act  for  making  a  railway  from  the 
Northampton  and  Peterborough  Branch  of  the 
London  and  North-western  Rulway  to  the  town 
of  Banbury,  to  be  called  "The  Northampton 
and  Banbury  Railway/'  and  for  other  par- 
poses. 

179.  An  Act  for  making  a  railway  horn  the 
Swansea  Vale  Railway  at  Tnisyinond  in  the 
parish  of  Cadoxton  to  Nantmelyn  in  the  parish 
of  Llangefelach,  both  in  the  county  of  Gttmor- 
gan,  with  branches. 

180.  An  Act  to  authorize  the  purchase  by  tte 
Dublin  and  Drogheda  Railway  Company  ot  the 
Navan  Branch  ox  the  Dublin  and  BelEust  Junc- 
tion Railway,  and  to  authorize  the  Dublin  and 
Drogheda,  the  Dublin  and  Belfast  Junctioii 
Railway,  with  a  branch  from  Drogheda  to  Ns* 
van,  the  Ulster,  and  the  Dundalk  and  Enni*- 
killen  Railway  Companies,  or  any  of  them,  to 
amalgamate  with  one  another. 

181.  An  Act  to  amend  some  of  the  proviaioM 
of  the  Glasgow,  Dumfries,  and  Carlisle  Ra3r 
way  Act,  1846. 

182.  An  Act  to  amend  the  act  rsladng  to  the 
Glasgow,  Dumfries,  and  Carlisle  Railway  Com-. 

Cy,  and  to  authorise  the  company^  to  make  a 
ach  railway  to  Kirckudbright,  with  diveq^ 
ing  lines  therefrom ;  and  for  other  porpoaes. 

183.  An  Act  to  amend  the  acts  and  alter 
the  terms  of  amalgamation  of  the  Glasgow, 
Dumfries,  and  Carlisle  Rajlw»r  Company,  and 
of  the  Glasgow,  Paisley,  and  Silmaraodt,  and 
Ayr  Railtvay  Cbmpany. 

184.  An  Act  to  enable  the  Glasgow,  I^aaley, 
Kilmarnock,  and  Ayr  Raflway  Conpany  ta 
make  ceft^n  braneh  railwars  in  the  coamy  df 
Ayr,  and  to  alter  the  Hne  of  the  Glasgow  and 


superior  Courts :  Lord  Chancellor, 


509 

notice  that  a  receiver  would  be  appointed.    It 
185.  An  Act  to  authorixe  the^  construcdon  off  ^(^as  admitted,  that  under  the  84th  Orcter  of 


Belfast  Uniom  Railway ;  and  for  other  purposes. 


certain  branch  railways  in  the  county  of  Ayr  in 
conaezion  with  the  Glasgow,  Paisley,  Kilhiar- 
nock,  and  Ayr  Railway;  and  for  other  pur- 


ISO.  An  Act  to  amend  the  acts  relating  to 
the  Glasgow,  Paisle)r,  Kilmarnock,  and  Ayr 
Railway,  and  to  provide  additional  station  ac- 
commodation ;  and  for  other  purposes. 

167.  An  Act  for  making  a  railway  from 
Parkgate  in  the  parish  of  Great  Neston  in  the 
county  of  Chester  to  join  the  Chester  and  Bir- 
kenhead Railway  in  the  parish  of  Bebbington 
in  the  same  connty. 

[To  be  continued  in  our  next.] 


RECENT 


DECISIONS  IN   THE  SURE- 
RIOR  COURTS. 


■S70BXSD    AT 


BAERISTXaa    OF    THB 
COURTS. 


May,  1845,  the  court,  in  pronoun cinff  the 
decree,  might  order  a  receiyer  of  the  real  and 
personal  estate  of  the  defendant  against  whom 
the  bin  has  been  ordered  to  be  taken  pro  con* 
fesso  to  be  appointed,  with  the  usual  directions. 
The  point  was,  whether  notice  of  such  appoint- 
ment was  not  required  by  the  88th  Order,  that 
"  no  proceeding  is  to  be  taken,  and  no  recover 
appointed,  under  the  decree,  &c.,  is  to  take 
possession  of,  or  in  any  way  intermeddle  with, 
any  part  of  the  real  or  personal  estate  of  a  de^ 
fendant,  &c.,  without  leave  of  the  court,  which 
is  to  be  obtained  on  motion  with  notice  served 
on  such  defendant,  or  his  solicitor,  unless  the 
court  dispenses  with  such  service.*' 

The  Lord  Chancellor,  having  perused  and 
companid  the  84th  and  88th  Orders,  said  he 
thought  it  clear  the  latter  did  not  imply  that 
no  proceedings  should  be  taken  to  appoint  a 
receiver,  but  that  a  receiver  who  had  been  ap» 
poii(ited  under  the  84th  Order  should  not  take 
possession,  except  as  directed  by  the  88th 
ih-der. 

Mr.  Teedy  on  a  subsequent  day,  (July  l7th,) 
moved  in  the  same  cause  to  discoarge  an  order 


%0rir  diancrllor. 
Ih-mwer  v.  Morton.    Jidy  3rd  &  17tfa,  184/. 

NBW    ORDERS     (nO.  88). — RECEIVER.— COM- 
MON  AFFIDAVIT  OF   MEANS   IK   FORMA  '  made  by  the  Master  of  the  Rolls,  on  the  9th  of 
PAUPERIS. — PALPABLE  ERROR  IN  ORDER  Juuc  last,  discharging  au  order  obtained  bythe 
OF    COMMITTAL.  —  DISCHARGE    OF   PRi-   defendant  on  the  2nd  of  the  same  month,  to 

sue  in  formd  pauperis. 

Mr.  Walker  and  Mr.  Anderson  opposed  the 
motion,  llie  defendant  had  merely  put  in  the 
common  affidavit  to  the  effect  that  he  was  not 
worth  5/.  in  the  world,  wearing  apparel  and 
the  subject-matter  of  the  suit  excepted.  They 
submitted  that  such  was  not  the  case,  for  a 
counter  affidavit  showed  that  he  had  certaiin 
bank  shares,  and  was  entitled  to  a  distributive 
share  in  the  residue  of  his  deceased  mother's 
estate.  It  was  upon  this  counter  affidavit  that 
the  Master  of  the  Rolls  had  dispaupered  the 
defendant.  They  cited  Goldsmith  v.  Goldsmith, 
5  Hare,  125;  and  referred  to  the  6th  Order  of 
the  9th  6f  May,  1839,  and  St,  Vietof  y. 
Devereux,  6  Beav.  584. 

Mh  Teed,  in  reply,  urged  that  the  bank 
shares  were  the  subject*  matter  of  the  suit,  (al- 
though they  were  not  mentioned  in  the  bill,) 
for  the  plaintiff,  who  was  the  registered  officer 
of  the  bank,  woidd,  if  the  bill  succeeded,  retain 
them  as  security  for  the  debt  due  by  the  de- 
fendant. With  respect  to  his  supposed  distri- 
botive  share  in  his  mother's  property,  it  wnm  so 
nncertain  that  the  defendant  was  mable  to 
raise  money  upon  it.  The  counter  affidavit 
mereW*  stated,  that  information  had  been  ro^ 
ceiW  from  the  eaecutor  that  there  was  Waif 
to  be  a- residue. 

The  Lord  ChanceUor  did  not  censidertiiat  il 
wsM  neeessary  to  pnt  in  a  special  affidavit,  as  il 
did  not  appear  that  the  defimdaiit  was  wviA 
oMire  than  61.,  exchntve  of  the  property  hmd* 
tioned  in  the  counter  affidavit,  and  which  was 
cfearlf  not  aivailable  for  carrying  on  the  wm^ 
With  respeet  to  the  shares,  Uie  bank  claioMd 
to  ntam  then  a»  a  seeority  for  Ae  debt ;  smA 
with  respect  to  the  defendant's  share  in  the 


7%e88M  Order  qfMay,  1845,  does  not  apply 
to  the  appoimiment  of  a  receiver,  but  merely 
to  his  takinff  possession  of  the  property. 
Therrfore  notice  is  not  required  that  an 
appHea^an  will  be  mads  for  the  appoint- 
ment qf  a  receiver  under  the  84<A  of  the 
name  ordersm 

A  special  qfidavii  of  means  wiU  not  be  re- 
guired  from  a  person  defendmff  in  fonok 
pauperis,  if  it  appears  from  a  eaunter  ef^ 
damt  that  such  d^endant  ie  only  entitled  to 
property  epew  which  the  plaint^  has  a  Ken, 
(altheuffh  the  Ken  is  not  mentioned  in  the 
bin,)  md  to  an  unavailable  share  in  the 
supposed  residuary  estate  of  a  deceased 


If,  on  the  return  to  a  writ  of  habeas  corpus, 
it  appears  that  the  order  of  committal  miS' 
states  the  date  of  the  decree,  for  nwi" 
obedience   to    which    an    attachment    has 
issued,  the  prisoner  is  entitled  to  be  dis- 
charged, and  he  will  not  be  detained  for 
the  costs  of  an  irregular  motion  subsequent 
to  his  committal' 
Mr.  Teed  moved  to  discharge  an  order  ob- 
tained by  the  plaintiff  under  the  84th  of  the 
General  Orders  of  May,  1845,  appointing  a 
receiver  of  the  defendant's  property.  An  order 
had  been  nnde  on  the  3td  of  ^ae  last,  by 
Yice'Chaaaelkir  ^igrran^.that  the  bill  should 
be  taken  pro  canfesso  on  the  11th,  unless  good 
cause  should  be  shown  to  the  contrary.    The 
i^nninds  for  the  present  appfication  were,  that 
neither  the  defendant^  who  had  been  in  prison 
since  the  18th  of  January  last,  nor  his  solicitor 
wh3e  acting  for  him.  nad  been  served-  with 
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Superhr  Courft.*  Lord  Chmeelhf.'--Boa8.'^V9ee-Cktmeeaor, 


residue  of  hia  mother's  property,  it  was  not 
certain  tbat  there  would  be  anj  residue.  His 
JLordship  having  expressed  a  strong;  indinatloD 
to  hear  what  the  defendant  had  to  urge  in  ex- 
planation, it  was  arranged  that  the  motion 
should  stand  over. 

Mr.  Teed  then  moved  that  the  defendant, 
who  had  been  in  custody  since  the  18th  of 
January  last,  might  be  discharged.  The  de- 
fendant had  been  taken  under  an  order  of  the 
16th  of  December,  1846,  for  not  putting  in  and 
producing  certain  papers  and  documents  before 
the  Master,  according  to  the  exigency  of  a 
decree  made  in  this  cause  on  the  12M  of  July, 
1846.  No  decree  of  such  date  had  been  made, 
but  there  was  one  made  on  the  \2thofJune, 
1846;  The  defendant  had  no  papers  or  docu- 
ments to  produce,  nor  had  he  received  any 
notice  of  the  last- mentioned  decree.  The  so- 
licitor who  had  formerly  aated  for  him  had 
been  served  with  a  copy  of  it,  but  had  re- 
pudiated. 

Mr.  Walker  suggested  that  this  motion  could 
not  be  entertained,  as  the  defendant  had,  on 
the  9th  of  February  Irst,  made  an  irregular 
motion  before  the  Vice- Chancellor  of  EngLand, 
the  costs  of  which  had  not  been  paid. 

The  Lorrf  Chancellor,  If  the  original  order 
of  committal  is  irregular,  all  subsequent  orders 
fall.  An  application  might  have  been  made  to 
a  common  Jaw  court.  [Mr.  Walker.  Such  an 
application  was  made  to  the  Court  of  Queen's 
Bench,  which  refused  to  entertain  it.]  The 
Lord  Chancellor  said,  he  should  have  thought 
that  it  would  have  interfered  in  a  case  of  such 
palpable  mistake,  and  his  Lordship  directed 
the  prisoner  to  be  discharged. 


KolU  Coait. 
Smith  V.  Earl  of  Effingham,  *  July  28th,  1847. 

ACTION    AT   LAW.— KQUITY  RESERVED. 

The  court  mil  not,  upon  an  equity  reserved, 
give  relief  to  a  party  who  has  failed  to 
establish  his   right    at    law,    though  the 

failure  has  arisen  from  the  forms  ^  prO' 
ceeding  at  taiv  having  prevented  the  real 
question  being  tried:    ^  it  will,  on  a 

proper  application,  take  such  steps  as  may 
oe  required  to  have  the  legal  right  fair^ 
tried. 

In  this  case  the  original  bill  had  been  re- 
tttned,  with  liberty  to  the  plaintiff  to  bring  an 
action  at  law  to  try  his  title  to  certain  lands, 
and  a  direction  that  the  defendants  should  not 
set  up  the  Statute  of  Limitations  as  a  bar  to 
the  action.  An  action  was  accordingly  brought 
und  tried  in  the  summer  of  1844 ;  but  as  the 
nominal  defendants  at  ]aw  were,  with  one  ex^ 
oeption,  the  occupiers,  not  the  owners  of  tbe 
lands  in  dispute,  and  consequently  had  net 
been  made  i^rties  to  the  bill  in  equity,  they  all^ 
iwth  this  one  exception,  availed  themselves  of 
the  statute,  notwithstanding  the  order  of  the 
cowt,  and  the  plaintiff  oonsequenlly  failed  in 
obtaining  a  verdict  against  any,  except  the  one 
who  was  a  party  to  the  bill  in  equity.    The 


plaintiff  subseqaently  moved  in  the  Bzeheqner 
to  iet  aside  the  verdict,  bat  failed.  After  this 
motion  in  the  Exchequer  had  been  ditpoMd  of, 
(he  decree  in  the  oiigmal  suit  was  r^eafd  by 
the  present  Lord  Cancellor,  and  affirmed,  with- 
out any  alteration  in  the  directions  reapectinf^ 
the  action  at  law  being  made,  or  even  asked 
for.  The  present  bill  was  a  bill  of  revivor  and 
supplement,  stating  the  proceedings  sit  law  on 
the  action  and  the  motion  in  the  £xcheq[uer, 
with  the  view  of  showing  that  the  direc&o&a 
given  by  the  court  had  not  been  safficient  to 
secure  the  trial  of  the  question  whicb  the  court 
desired  to  have  tried,  and  asking  for  the  same 
relief  as.  if  the  plaintiff's  right  had  been  caU- 
blished  at  law  against  all  the  defendants  as  it 
was  against  the  one  who  had  not  set  op  the 
statute. 

Mr.  Wilcocks,  Mr.  CooJte,  and  Mr.  Cory  ap- . 
peared  for  different  parties. 

July  28M.  Lord  Longdate,  after  stating  the 
facts,  said,  that  in  this  case  it  appeared  that 
the  plaintiff  could  not  obtain  relidT  in  ei^uity 
until  he  had  established  his  title  at  law.  f^oiv, 
the  court  did  not  usually  interfere  with  any 
incident  of  a  trial  at  law :  it  did  not  give  di« 
rections  for  a  new  trial :  after  the  matter  bad 
been  decided  at  law,  the  case  came  on  only  on 
what  was  called  the  equity  reserved.  Still«  on 
a  proper  auplication,  showing  that  the  real 
question  haci  not  been  fairly  tried  at  law,  either 
because  the  directions  fl^ven  by  the  court  bad 
not  been  observed,  or  because  the  decree  did 
not  contain  all  the  directions  necessary  to 
make  the  trial  fair,  relief  would  be  given,  and, 
if  needful,  the  case  might  be  reheard  in  order 
to  vary  the  decree.  But  in  this  case  no  com- 
plaint was  made  of  the  directions  in  the  decree, 
no  application  to  obtdn  new  directiona:  the 
plaintiff  asked  only  that  he  might  have,  after 
ne  had  fsuled  to  establish  his  right  at  law,  relief 

greater  than  he  could  have  been  entitled  to 
efore  he  had  sought  to  establish  it.  The 
claim  which  he  made  by  his  supplementad  bill 
depended  entirely  upon  what  took  place  on  the 
trial.  It  appeared  that  he  brought  his  action 
against  certain  persons  who  were  not  parties  to 
the  bill  in  equity;  and  if,  in  consequence  of 
this  circumstance,  the  legal  right  could  not  be 
properly  tried,  he  ought  to  have  an  opportu- 
nity of  tr}Mng  it  more  effectually;  but  he  had 
not  made  his  application  in  proper  form.  He 
should  dismiss  the  bill  so  &r  as  it  was  a  bill  of 
supplement,  but  without  prejudice  to  the  plain- 
tiff taking  any  other  proceedings  he  might  be 
advised,  and  order  the  bill  of  revivor  to  stand 
over  for  the  purpose  of  allowing  the  plaindlF  to 
institute  such  proceedings. 

Vin'€btm9Uat  of  CPiqtbiau     • 
Esparte  Langtosu    July  31,  1847* 

COKSTftUCTIOM  OP  THE  BBISTOI«  AITO 
EXETER  RAILWAY  ACT.— 6  &  7  W»  4,  C 
XXXVI.,  8.  44.— PAYMENT  OP  PUSCHA8S 
M<^NEY   OUT  OP    COURT. — COflTS* 

Wktm  m  railway  oempmy  pureknet  immd 
settled  upon  a  tenant  for  ttfe,  tmik  nHsani* 


St^erior  Cowi$:  BitMi.-Vie§-Cktme§lhr^—V,  C.  Knight  Brw^.— Exchequer. 


der  M  tidi,  and  thejmrehate  mfmejf  i$  paid 
into  court  j  on  an  appHeation  by  the  tenant 
M  taU  in  ponession  to  have  the  monev  pmd 
to  him,  the  court  i$  not  authorised  Of  the 
44tk  section  of  the  act  m  giving  him  the 
costs  of  the  disentailing  deed,  or  the  other 
costs  attendant  on  the  payment,  oui  of  the 
purchase  money. 

Thb  Bristol  and  Exeter  Railway  Companv 
parchased  a  portion  of  certain  lanas  in  whicn 
Mr.  Langton  was  tenant  for  life  with  remainder 
to  bun  in  tail.  The  purchase  money  was  paid 
into  court.  Upon  Mr.  Langton's  death,  his 
grandson,  H.  W.  G.  Langton,  became  tenant 
m  tail,  and  having  executed  a  disentailing  deed, 
presented  a  petition  to  have  the  money  paid 
out  of  court  to  him ;  the  petition  also  asked 
that  the  court  would  order  the  costs  of  the  dis- 
entailing deed,  and  also  all  the  costs  attendant 
on  the  money  being  paid  out  to  be  defrayed  by 
the  company. 

Mr.  Kinglake,  in  support  of  the  petiUon, 
contended  that  the  court  was  authorized  to 
give  these  costs  under  the  44  th  section  of  the 
act.  The  words  were  these: — "It  shall  be 
Uwfal  for  the  said  court  to  order  all  the  costs, 
charges,  and  expenses  of,  or  which  may  be  in* 
tarred  in  conseouence  of,  the  purchase  or 
taking  or  using  of  such  lands  by  the  said  com- 
pany, under  and  by  virtue  of  this  act,  and  also 
of  the  investment  of  the  purchase  and  compen- 
lation  money  in  consolidated  or  reduced  bank 
annuities  or  other  government  securities,  or  in 
the  re-investment  of  such  purchase  and  com- 
peuBation  money  in  land,  together  with  the  ne- 
cessary costs  and  charges  of  obtaining  t&e 
proper  orders  for  such  purposes  and  for  the 
pafrnent  of  the  dividends,  inteffest,  and  annual 
produce  of  such  consolidated  or  reduced  bank 
annuities  or  other  government  securities  to  be 
paid  \sj  the  said  company  out  of  the  monies  to 
De  received  by  virtue  of  this  act ;  and  the  said 
companv  shall  from  time  to  time  pay  such 
nuns  ot  money  for  such  costs,  charges,  and 
exoenses  as  the  said  court  shall  direct. 

Mr.  Osh€»m,  for  the  railway  company,  urged 
that  although  the  court  might  order  payment 
of  the  costs  and  expenses  attending  the  invest- 
ment of  the  money  in  land,  it  had  no  power  to 
make  such  an  order  in  a  case  like  the  present, 
where  the  person  absolutely  entitled  applied  for 
p&yraent  out  of  court  to  himself. 

The  Vice-ChanceUor,  after  looking  at  the 
words  of  the  act,  said  he  was  of  opinion  that 
on  the  construction  of  that  section  of  the  act 
he  was  not  authorized  in  giving  the  costs  in 
tins  particular  case. 

Vicf 'CfMUurTlor  Knislit  Drucf • 
Jones  V.  Pawcett.    March  10,  1847. 

PRACTICB. 

A  neat  friend  qf  a  married  woman  having 
been  tunce  changed,  is  aNowed  to  be  changed 
again  after  decree,  although  the  dtfendants 
ofposed  the  application  on  the  ground  that 
the  party  proposed  was  nol  a  person  of 
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Tub  plaintiff  in  the  suit  was  a  married 
woman,  and  after  having  charged  her  next 
friend  twice,  again  applied  for  the  same  purpose 
after  the  decree.  'Vhe  defendant  produced 
affidavits  swearing  that  the  person  proposed 
was  not  a  person  of  substance. 

S,  Bell,  in  support  of  the  application,  said 
that  it  was  not  necessary  for  the  next  friend  of 
a/eme  covert  to  be  a  person  of  substance,  and 
cited  Pennington  v.  Alvin,  1  Sim.  &  Stu.  264; 
Wtde  V.  Salter,  Moseley,  86 ;  and  Dowdcn  v. 
Hooh,  8  Beav.  399. 

Teed  and  CoUins  objected  that  a  next  friend, 
though  perhaps  not  a  man  of  substance,  should 
at  dl  events  be  sufficiently  solvent  to  pay  the 
costs. 

The  Vice-chancellor  said,  that  upon  the 
payment  of  the  costs  of  the  application,  and 
upon  giving  security  for  costs  already  incurred, 
the  suit  might  be  prosecuted  in  the  name  of  the 
next  friend. 


SirHequn* 
Britt  V.  Pashley,  Trinity  Term,  June  1,  1847; 

AWARD.  —  JUDGMENT     NGN     OBSTANTE 
VBRBDICTG. 

7b  a  declaration  in  trespass  for  breaking  and 
entering  the  plaintiff's  dweliing-house  and 
taking  his  goods,  the  defendant  pleaded  that 
the  dweUing-house  was  his  freehold,  and 
because  the  goods  were  in  the  same  he  re- 
moved them.     The  plaintiff  replied  that  the 
dwelling-house    was  not  the    defendant's. 
The  cauie  was  rtferred  to  arbitration  on 
the  usual  termt,  and  the  arbitrator  found 
that  issue  for  the  defendant.    Held,  that 
his  finding  was  final  and  conclusive,  and 
that  the  plaintiff  could  not  move  for  judg- 
ment non  obstante  veredicto. 
This  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  dwelling-house,  and 
seising  and  taking  away  his  goods  and  chattels. 
The  oefendant  pleaded  several  pleas,  the  fourth 
of  which  justified  the  trespasses  on  the  ground 
that  the  dweUing-house  was  the  defendant's 
freehold,  and  because  the  goods  and  chattels 
were  in  the  dwelling-house,  encumbering  the 
same,  the  defendant  removed  them.   The  plain* 
tiff  repdied  that  the  dwelling-house  was  not  the 
defendant's  freehold;   upon  which  issue  was 
joined»   The  cause  and  all  matters  in  difference 
were  referred  to  arbitration  on  the  usual  terms, 
and  the  arbitrator  found  the  fourth  issue  for 
the  defendant.    A  rule  nisi  was  then  obtained 
to  enter  judgment  for  the  plaintiff  non  obstante 
veredicto  em  to  ike  aooda  and  chattels,  on  the 
giiound  that  the  plea  of  the  defendant's  free* 
hold  was  no  answer  to  the  trespass  in  respect 
of  the  goods  and  chattels. 

Hun^rey  showed  cause.  The  plaintiff  can* 
not  move  for  judgment  non  obstante  veredietOm 
The  submission  restrains  the  parties  from 
bringing  any  action  or  suit  eoacemiDg  the 
matters  re£erred  to  arbitration,  which  clearly 
shows  that  the  parties  intended  that  the  award 
sWold  be  final  and  conclusive.     Chownes  v. 
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^owHf  2  Dow,  &  L.  706;    and  Steele  v. 
Bonsai^  4  Adol.  &t,  E.  950,  are  in  point. 

Whitehurst  and  MiUer  in  support  of  the  rule, 
tlie  arbitrator  could  not  have  awarded  judg- 
ment non  obstante  veredicto,  he  had  only  power 
to  direct  in  what  way  the  verdict  should  be 
entered  up,  and  the  court  are  to  ffive  judgment 

rn  his  finding.     Angus  v.  Bedford,  11  M.  & 
69. 
Aiderson,  B.    I  think  tfaif  case  is  endrely 

foverned  by  Steeple  y.  BonsaU :  there  hofd 
)ennian  says,  ''The  arbitrator's  power  was 
com^te  ana  final :  he  had  power  to  do  what 
the  court  could  do,  and  his  award  therefore 
puts  an  end  to  the  proceedings."  In  this  case 
the  arbitrator  gives  his  judgment  for  the  de- 
fendant, and  the  court  gives  the  same  judg- 
ment. It  is  not  competent  for  the  plaintiff  to 
bring. a  writ  of  error,  and  if  so,  he  cannot  move 
in  arrest  of  judgment. 

Pollock,  b,  B.,  Bolfe  and  Plait,  B.s,  con- 
curred. 

Ride  discharged  with  costs. 


ANALYriCAL  DIGEST  OF  CASES, 

BKPORTBD   IN   Al^L  TUB   COURTS. 

LAW  OF  PROPERTY  AND   CONVEY- 
ANCING. 

[The  plan  of  this  Analytical  Digest  enables 
tts  conveniently  to  submit  to  our  readers  the 
several  decisions  in  the  Common  Law  Courts 
reported  during  the  last  few  months  relating 
to  the  Law  of  PAoperty  aad  Convefandag  and 
Landlord  and  Tenant] 

▲GRKBMBNT. 

See  Lease,  1,  3. 

AflSIONMBAT  OF  LBA8B. 

Sale  qfJuBtures,  how  enforced.— A,,  the  kssee 
for  years  of  premises,  under  a  lease  containing  a 
stipulation  tiiat  all  improvements  made  by  him 
were  to' belong  to  the  lessor  at  the  end  of  the 
lease,  except  any  green-hoose  he  might  erect, 
barguned  with  B.  to  assign  the  lease  to  hkn, 
and  to  sell  him  a  green-house  which  he  had 
erected  and  which  was  affixed  to  the  freehold, 
together  with  the  furniture,  crops  of  fruit,  and 
plants  therein,  for  a  certain  sum.  B.  was  let 
mto  possession  of  the  green-house  and  ks 
contents,  but,  owing  to  a  difficulty  in  obtaming 
tihe  lessor's  consent,  no  assignment  of  the  lease 
was  made  to  him :  Held,  that  the  contract  was 
an  entire  one  for  the  assignment  of  the  lease 
snd  the  sale  of  the  green-hoose,  and  that  until 
the  lease  was  assigned  B.  conld  net  be  aued  by 
A,  for  the  price  of  the  green-house.  Skdden  v. 
Cndhkimk,  16  M.  &  W.  71. 

BANKRUPTCY. 

6ee  Lemdhrd  omiTenMU,  4. 

COTBNAllT. 

1.  What  a  Joint  covenant  on  which  aU  the 
eovenantors  must  join  in  sidng, — Covenant  by 


one  olaintiff  on  a  deed  ezcuted  between  fUMf 
and  H.  of  ibe  one  part,  and  drfwWfam  of  the 
other  part.  The  deed  recited,  fliat  flefeadant 
had  applied  to  plaintiff  to  lend  J5.  on  aoitgaffe 
9,900/^  moneys  t^  U^  then  inplaintiff'B  hands 
as  trustee  for  H. ;  ttiBt  plaintiff  bad  declined, 
not  being  satisfied  with  the  security  for  pay- 
ment of  interest,  whereupon  defendant  offered 
the  after^mentioned  covenant  as  father  se- 
curity, and  plaint^  and  H,  being  satisfied  then- 
with,  agreed  to  accept  the  aaae  and  advance 
the  2,900/;  that,  accordii^iily,  by  iBdegtare  a( 
mortgage  and  assignment,  to  which  £.,  the 
borrower,  was  'party  of  one  part,  and  phMff 
and  H,  respectively  of  «Pther  parts,  in  eoon- 
derotion  of  2,900/.  paid  by  i^laintiirto  E.saf  qf 
saoh  monegs  of  H.  as  nforesaid,  a  policy  of  iB> 
snranoe  and  tiie  dividends  on  cettam  bank  «- 
miitiee  were  assigned  tojUaiBriff,  bm  subject  Is 
redemption,  fee.,  witii  covenants  bfE.to  piy 
principal  and  interest  and  the  prenmiai  oa  fliB 
policy,  and  a  proviso  ths^  in  de£niU  of  per- 
raent  of  any  such  premium,  plaintiff  aaglit 
pay  the  same,  and  repay  lunaaeif  the  uaumt 
out  of  the  bank  annimies.  A^ter  these  recitah. 
defendant,  by  the  first-oentioBed  deed,  in  por- 
suance  of  the  agreement,  and  in  ooBsidenrtim 
of  the  premises,  and  of  plaintiff  having  ad- 
vanced the  2,900/.  to  E,,  covenanted,  &c.,  tdtk 
and  to  plaintiff,  his  executors,  &c.,  and  also  ct 
a  distinct  covenant  with  and  to  H,,  her  est- 
cotors,  &c.,  that  defendant,  eobject  to  te 
provtsio  after-mentioned,  wmild  psy  5  per 
cent  interest  on  the  2,900/.,  mitsl  payneat  of 
the  princinal.  Provided,  and  it  was  declared 
and  agreed  between  and  by  the  parties  thei^ 
diat  the  coFcnaot  was  indended  only  ss  a  se> 
eori^  for  so  much  of  the  interest  ss  th 
divkfends  of  the  bank  annnities,  fee.,  ate  ^j* 
ment  of  the  premiums,  should  be  insuffioeat  to 
pay ;  and  that,  as  between  defendant  and  thi 
plaintiff  and  H.,  their  -executoirs,  Ibc.,  sack  psit 
of  the  dividends  as  should  from  time  to  tins 
remain  after  pa]^ent  of  the  premiums  shodd 
first  be  applied  m  payment  of  the  aecming  ia- 
terest,  or  so  ranch  as  the  dividends  should  be 
I  sufficient  to  pay ;  aad  that  defendant,  his  hem, 
j  executors,  &c.,  should  be  liable  on  the  covf 
I  nant  for  so  much  oaly  of  the  interest  as  die 
residue  of  the  dividends  shovld  from  time  Is 
time  be  insufficient  to  pay. 

Held,  that  H.  ought  to  have  been  joined  «f  t 
plaintiff  by  reason  of  her  joint  interest,  dis- 
closed by  the  deed,  in  the  subject-matter  of  the 
covenant.  Hopkinson  ▼.  Lee,  6  Q.  B.964. 
Cimes  cit»d  in  the  judgrment :  SHagibyS  e*M,  5 
Rep.  18,  b. ;  Anderson  ▼.  M«ninAtl«,  1  ^^ 
497  ;  James  v.  Emerr,  5  Price,  529  ;  S.  G.  8 
Taunt.  445;  Fo^  v.  AddMitmak,  4  Q.  B. 
197. 
2.  C2tiie/  enjoyment. — Contract  for,  vhes  ss- 
plied.^ln  1841,  B.  agreed  to  let  to  A.  farj 
years  and  a  fpsnxter,  ccrti^  prenuses, "  sMMKt 
to  the  same  conditions  as  were  mcitionsci  in 
the  memorandum  under  wttcfa  B.  Md  ef  C  ;* 
and  it  was  further  agreed,  tinft  "if  C  wss 
willing  to  accept  A,  as  tenaoi  instead  «f  B.,  i- 
was  willing  to  take  the  remainder  of  As  lesse 
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or  xnemoraDdiim  from  C,  and  become  hit 
tenant."  It  appeared  that  C.  was  tenant  to  D.« 
and  that  C/s  term  expiring  at  Christmas,  1844, 
D.  brou|(ht  ejectment,  and  turned  A,  out  on 
the  7*  Pebruary,  1845. 

!n  an  action  by  A.  againat  B.  for  this 
eviction,  the  declaration^  after  setting  out  the 
agreement  and  mutual  promises,  alleged  that 
B.  undertook  and  promised  A,  that  he  should 
and  might  "  quietly  use,  occupy,  and  enjoy  the 
premises  for  the  term  for  which  B,  had  so 
agraed  U>  let  tham  as  aforesaid  :"  Held,  that  no 
such  promises  could  be  implied  from  the  con- 
tract set  out  in  the  declaration,  the  contract 
beii^  subject  to  ooBdittons  the  natursof  which 
were  not  disclosed. 

Qmtre,  whether  a  contract  for  quiet  enjoy- 
ment can  be  imi^ed  by  law  from  a  mere  sr^rtvA- 
m€Bi  to  let.    MeM$emt  v.  Reynolds,  3  C.  B.  194. 

CsM  cflS«din  the  jiidgiDsat :  Adams  ▼.  Gibttey,6 
i}inglt.656;  4  M.  &  K  491. 

CUSTOIfARY   FAaSUOLOB. 

The  freehold  of  customary  tenements  within 
a  manor,  thouffh  such  tenements  be  not  held 
at  the  will  of  the  lord,  and  are  transferable  by 
lease  and  release  and  adnuttance,  is  in  the 
brd ;  and,  therefore,  where,  in  trespass  by  the 
customaj^  tenant  against  the  lord,  the  ktter 
pleads  Hoerum  tenementum,  the  derivative  and 
subordinate  interest  of  the  tenant  ought  to  be 
replied.     Thompson  v.  Harding,  1  C.  B,  940. 

CssM  «ited  io  tbs  judgnent :  Dos  d.  Resy  t. 
UuatiagdoD,  4  EiM,  f  88 ;  Dos  d.  Cook  v. 
DaaveiSyr  fast,  199. 

DEVI8K. 

**  Effects,"  when  sufficient  to  pass  real  estate. 
—Devise  as  follows : — "  I  dispose  of  all  my 
efects  as  foUows :  all  my  household  goods,  live 
stock,  furniture,  plate,  wearing  apparel,  and 
other  effects  at  this  time  in  my  possession,  or 
that  may  hereafter  become  my  proi^erty,  onto 
my  wife,  J.  H.  I  bequeath  to  J.  P.  2002.  to 
be  paid  to  her  at  the  death  of  my  wife.  But  if 
mf  wife  after  my  decease  see  fit  to  marrv,  her 
lecond  husband  shall  have  no  claim  wnatao- 
ever,  that  is,  to  sell  or  dispose  of  any  part  of 
the  property  which  now  or  hereafter  may  be  in 
my  possession;  but  the  above  sura  of  200/. 
shall  he  paid  to  J.  P.  at  the  time  of  my  wife's 
marriage :  Held,  by  Pollock^  C.  B.,  and  Platt^ 
B.,  (Parke  B.,  dissentiente,)  that  a  remainder 
in  fee  in  real  estate  did  not  pass  by  this  demise., 
Boe  d.  Haw  v.  Earles,  15  M.  &  W.  450. 

Csaes«iled  in  the  jsdgnent:  CsRi€ekl  T.Gi]bsrfl, 
S  fisst,  3f 0;  Um  w,  LsBglMds,  14  £sst, 370 ; 
J^Iorquk  of  liabfiaM  ▼.  Honosstk,  4  J«r. 
610;  Dosd.  Hiek  v.  Dfinr,  t  iX.  ^  Bshr. 
448. 

DISTRBBS. 


See  Landlord  and  T%mmU  1,  2. 


where  a  tenant  holds  under  a  lease,,  which  hai 
not  expired  by  lapee  of  time,  but  a  right  of  *v»- 
entry  is  claimed  for  non-pecfonmraoe  «f  the 
corenanta.  Doe  d.  Cundey  t.  Skaryieyt  15  M. 
&  W.  553. 

a.  Two  of  three  exeadors.-^Two  «f  three 
co-execolors  may  recover  lands  of  their  testsEtor 
in  eiectment  on  a  joint  -demise.  Doe  d.  Sterna 
V.  Whmler,  15  M.  &  W.  623. 

EXECUTOR. 

Use  and  execution, — A  declaration  for  uae 
and  occupation  against  executors,  charging 
them  in  respect  of  certain  premises  held  by  them 
as  executors  under  a  demise  to  their  testator, 
but  not  alleging  any  occupation  by  them,  is 
good  under  11  G.  2,  c.  I9«  as  sufficieiUly 
charf^Qg  them  de  bonis  testatoris,  Atkimsv^ 
Humphrey,  3  D.  &  L.  6l2. 

Case  cited   io  the  judgment :  Piners  v.  Judaoa, 
6  Bing.e06i  3  AJ.  fie  P.  497. 

And  see  Ejectment,  1. 

FISHERY. 

See  Lease,  2. 

FIXTURES,   SALE   OF. 

See  Assignment  of  Lease. 

PBKBHOLDS,   CUSTOMARY. 

See  Customary /refolds, 

IN  CLOSURE. 

By  lessee  for  benefit  ef  lessor, — Lessee  for 
lives  of  a  £arm  inclosed  from  an  adjoining  extia- 
parochial  waste,  over  which  there  was  a  right 
of  common  in  respect  of  his  farm,  some  amall 
pieces  of  land  near  but  not  actually  contiguous 
to  the  fvm.  The  lessor  wss  not  lord  of  the 
waste.  Held,  that  in  the  abaenee  of  evideae^ 
showinga  contrary  intention,  it  was  to  be  pre- 
sumed that  the  lessee  made  the  ioclosures  for 
the  benefit  of  his  lessor,  to  bdong  to  hira  as 
part  of  the  £urm  Rt  the  determination  of  dto 


Held,  also,  that  such  pveswnption  was  not 
rebotted  by  the  fact  that  the  lessee,  during  tiis 
lease,  made  a  conveyance  of  these  indosures  to 
his  son  in  foe,  which,  however,  was  not  d»* 
livered,  nor  fo^owed  by  any  possessbn. 

By  writing  indorsed  on  the  lease  the  lessee 
agreed  that  all  the  indosures  made  by  him  upon 
the  said  waste  should  be  surrendered  up  to  the 
lessor,  his  heirs,  &e.,  at  the  end  of  the  lease* 
and  tiiat  the  lessee  should  pay  to  the  lessor,  faia 
heirs,  &c.,  the  sum  of  6d,  annually,  as  an  ac- 
kaowledgmoit  for  the  same :  Held,  that  tiiis  was 
an  admission  on  the  part  of  the  lessee  that  ha 
had  nsade  the  inclosures  for  the  benefit  of  ^be 
lessor.  Doe  d.  Lloyd  v.  Jones,  15  11.  &  W. 
580. 

ULNDLORD    AND  TENANT. 

U  Distress, — Exemption. — Goods  in  hands 
^commission  apent  for  sale, — To  a  plea  in 
trover  for  a  carnage,  alleging  tiiat  it  was  taken 
on  the  premises  of  A  as  a  distress  for  rent  due 


1.  Loiidfonf  and  TVnan/.— 1  G.  4,  c.  87.— The 
Stat.  1  G.  4,  c.  97>  B.  1,  enabling  landlords  to ,'  from  hnn,  plaintiff  replied  that  B,  was  a  coach- 
recover  possession  of  premises  unlawfully  held ,  maker  and  a  commission  agent  for  tiie  sale  of 
over  by  tenants,  docs  not  apply  to  the  case  carriages,  and  exercised  that  trade  on  the  said 
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premites,  and  was  employed  by  plaintiff,  in  the 
way  of  his  said  trade  and  business,  for  certain 
commission,  to  expose  for  sale  and  sell  the  car- 
riaffe  on  the  Uie  said  premises,  and  plaintiff  had 
delivered  the  carriage  to  B.  for  the  purpose 
that  he  might  there  expose  for  sale  and  sell  the 
same  for  plmntiff  in  the  way  of  his  said  trade 
and  business  for  certain  commission,  and  B. 
had  the  same  on  the  premises  for  that  purpose, 
and  the  same  remained  thereon  to  be  managed 
and  dealt  with,  sold  and  exposed  for  sale,  as 
aforesaid,  in  the  way  of  B*%  said  trade  and 
business,  and  not  otherwise,  until  the  time  of 
the  distress. 

Held,  that  goods  in  the  hands  of  a  commis- 
sion agent  for  sale  in  the  way  of  his  business 
are  exempted  from  distress ;  and  (on  special 
demurrer)  that  the  exemption  was  here  suf- 
ficiently pleaded.  Findon  v.  M'Laren,  6  Q.  B. 
891. 

Cuse  cited  in  the  jud^irmeiit:  Adams  ▼.  Gnne,  1 
Cro.  &  M.  380 ;  3  Tyr.396. 

2.  Distress,-- In  trover  for  household  fur- 
niture, ths  defendant  pleaded  that  he  took  the 
goods  as  a  distress  for  rent.  Replication,  that, 
after  the  rent  became  due,  and  before  the 
distress  in  the  plea  mentioned,  the  defendant 
took  goods  of  the  plaintiff  other  than  those  in 
the  count  mentioned,  as  a  distress  for  the 
arrears  of  rent,  the  said  goods  being  liable  to  a 
distress  for  the  said  rent,  and  of  sufficient 
value  to  satisfy  it;  and  that  the  defendant 
could  and  might  have  satisfied  the  arrears,  &c., 
thereout,  yet  that  he  wrongfully  and  vexatiously» 
and  without  excuse,  refused  and  neglected  so 
to  do,  &c. 

Held,  a  good  answer  to  the  plea ;  for,  as< 
Buming  the  rent  to  remain  due,  still  the  land< 
lord  could  not,  under  the  circumstances,  take  a 
Second  distress. 

Rejoinder,  that  the  goods  first  seized  were 
not  of  sufficient  value  to  satisfy  the  arrears  of 
rent,  and  that  the  defendant,  before  the  making 
of  the  second  distress,  lawfullv  abandoned  and 
pat  an  end  to  the  first,  ana  withdrew  from 
possession,  and  that  the  rent  so  distrained  for 
remained  wholly  due  and  unsatisfied. 

Surrejoinder,  that  the  goods  and  chattels  in 
the  replication  mentioned  were  of  sufficient 
value  to  satisfy  the  arrears  of  rent :  Held,  that 
if  the  rejoinder  could  be  read  so  as  to  make  the 
insufficiency  of  the  goods  distrained  the  ground 
of  abandoning  the  distress,  the  averment  of 
insufficiency  was  material,  and  the  surrejoinder 
traversing  it  is  good ;  but  that,  if  it  could  not 
be  so  read,  the  rejoinder  was  bad,  as  not 
showing  any  lawful  ground  for  relinquishing 
the  first  distress  and  taking  a  second.  Dawson 
r.  Cronp,  1  C.  B.  961. 

^  3.  Surrender  by  operation  of  law. — Impltca- 
tion  qf  fenoncy.— FT.  H.,  being  tenant  from 
year  to  year  to  Lady  H.,  died,  leaving  his 
widow  in  possession.  J.  H.  some  time  after- 
wards took  out  administration  to  the  deceased ; 
but  the  widow  continued  in  possession,  paying 
rent  to  Lady  H.,  with  the  knowledge  of  J.  H., 
who  never  objected  to  such  payment,  or  made 


any  demand  of  rent:  Held,  first,  that  Aere 

was  no  evidence  of  a  surrender  by  opeiatioD  of 

law,  so  as  to  create  the  relation  of  landlord  and 

tenant   between    Lady  H.  and   the   widow; 

secondly,  that  there  were  no  drcmnstances 

from  which  a  tenancy  from  year  to  year  to  ad. 

ministrator  could  be  presumed.  Doe  d,  HuU  t. 

Wood,  14  M.  &  W.  682. 

Cases  cited  in  the  jud^oieot :  Thomas  r.  Cook,  t 

B.  &  Aid.  119;  Ricbardson   r.  Ungridst,4 

TauaL  Its. 

4.  Proviso  for  re-entrif  in  case  qfbanknifleif^ 
— ^A  lease  for  years  contained  a  proviao  ik  »• 
entry,  in  case  the  lessee  "  ahoold  at  aay  time 
during  the  term  commit  any  act  of  bankni|)tcy 
whereupon  a  commission  or  fiat  in  bankrai^ 
should  issue  against  him,  and  under  which  l» 
should  be  duly  found  and  declared  a  haok- 
nipt."  The  leasee,  being  a  trader,  committed 
an  act  of  bankruptcy,  on  which  a  fist  nsoed 
against  him,  and  he  was  by  the  commissioiien 
found  and  declared  a  bankrupt ;  but  the  pe> 
titioning  creditor's  debt  on  whidi  the  fiat  v» 
founded  was  proved  by  A.  and  J3.,  aa  paitoen, 
whereas  it  was  due  to  A,,  B.,  and  C,  as 
partners.  Held,  by  PiMoek,  C.  B.,  and  Piatt,  B., 
{Parke,  B.,  dissentiente,)  that  the  kssee  wia 
not  dnlg  found  and  declared  a  bankxupt  within 
the  meaning  of  the  proviso.  Doe  d.  Umfd  r« 
Inglebv,  15  M.  &  W.  465. 

And  see  Ejectment :  Inelosmre, 

6.  Property  tax  paid  by  /«»«»*•— Where  a 
tenant  pays  property  tax  aaaeseed  on  the  pie* 
mises,  and  omits  to  deduct  it  in  his  iieit  psr- 
ment  of  rent,  he  cannot  afterwards  reesver  the 
amount  as  money  paid  to  the  uao  of  tha  laad- 
lord.  Cumminy  v.  BedboroagK  15  M.&W, 
438. 

6.  Consiractwe  tenancy, — Notice  to  ftdt,-' 
A  furnished  house,  it  appeared,  had  been  taken 
by  the  defendant  for  three  lunar  months,  end- 
ing the  1st  of  August,  1846,  and  the  phintiff'a 
receipt  for  the  rent  due  for  the  period,  dated 
the  10th  of  August,  was  indosed  to  the  de- 
fendant in  a  letter  stating  the  plaintiff's  con- 
clusion that  the  defendant  would  contimie  to 
hold  the  house  as  before.  On  the  S4th  of 
August,  however,  the  defendant  required  fiie 
plaintiff  to  take  chaige  of  Um  house,  and  oa 
the  3rd  of  Sept.  offered  to  give  up  the  keya  to 
him  and  pav  the  rent  due ;  to  whtcfa,  on  die 
5th  Sept.,  the  plaintiff,  in  r^y,  eipwssed  hia 
readiness  to  receive  the  keys,  botaaid  hewonkl 
consider  the  defendant  as  reaponsible  for  die 
rent  until  "  the  expiration  of  his  time."  HeU, 
that  this  was  evidence  from  which  to  infer  a 
weekly  tenancy,  and  that  a  anffieieat  nolke  to 
quit  hiad  been  g^ren  by  the  defendant. 

Semble,  that  a  notice  to  quit  was  not  in  soek 
a  case  requisite.  Tbtcn  y.  CampbeU,  33  L.O. 
454. 

LBABB. 

1.  Ayreement  for  hose, — ^Ap^reement  in  a^ 
stance  as  follows :— «  Ph>posab  for  MiDg  ^ 
M.  and  6.  farms,  in  H,  Quantity,  130  icm. 
Term,  13  years,  determinable,'*  &c.  "Bait, 
162/,    To  farm  the  arable  land  npon  ths  fbtf* 
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course  syttem*"  &e.  "AH  oth^r  covenants, 
except  as  above  altered,  contained  in  a  draft 
lease,  dated  December  lst«  1824,  granted  by 
W.  P.  to  J.  Wr  "June  3rd,  1835.  Agreed 
to  the  above  rent,  provided  the  house  and 
buildings  are  put  into  tenantable  repair  on  a 
plan  to  be  mutually  determined  upon  and 
finally  settled  within  one  month  from  the 
above  date."  Signed  by  the  landlord  and  the 
party  intending  to  take. 

Keld^  not  a  present  demise,  because  the 
terms  were  to  take  effect  only  upon  the 
performance  of  a  condition;  and  it  was  not  as. 
certaiiled  when  the  tenancy  was  to  commence. 
Dw</.  Wood  V.  f^larke,  7  Q.  B.  211. 

Cases  cited  in  the  judgment :  Stanifortb  ▼.  Fox, 
7  Bing.690  ;  Doe  deni.  Phillip  v.  Benjamin,  9 
A.  &  £.644;  Gore  ▼.  Llojd,  12M.&  W.463. 

2.  ¥i9kery,"*IAeeHse,^'K  corporation,  by 
a  written  document,  purporting  to  be  an  order 
of  a  court  of  the  corporation  held  for  the  con- 
servancy of  the  fishery,  granted  a  license  to 
certain  dredgermen  to  dredge  and  take  the 
oysters  during  the  oyster  season.  HMy  that 
this  did  not  operate  as  a  demise  of  the  fishery 
patting  the  corporation  out  of  possession. 
Maywr  of  Colchester  v.  Brooie,  7  Q.  B.  339. 

3.  Dtttrmination  of  yearly  tenancy  hy  con- 
tract for  purchase . — On  the  28th  October, 
1843,  the  plaintiff*,  the  defendant,  and  M,,  en- 
tered into  an  agreement,  by  which,  after  re- 
citing that  M,  was  tenant  to  defendant  of  a 
house,  at  a  rent  of  25/.  a  year,  and  had  agreed 
to  let.it  to  plaintiff*  at  a  rent  of  20/.  a  year,  from 
24th  June,  1844,  at  which  time  defendant 
agreed  to  exonerate  M,  from  his  tenancy  on 
his  paying  all  rent  up  to  that  dav,  and  to 
accept  the  plaintiff*  as  tenant  from  tnat  period 
at  the  said  rent  of  20/.  a  year,  M,  agreed  to  let, 
and  plaintiff  lo  take,  the  house  from  the  date 
of  the  agreement  to  the  24th  June  then  next, 
at  the  rent  of  20/.  a  year ;  and  M.  agreed  to 
find  all  materials,  except  lath,  to  put  up  a 
partition  wall,  &c.,  plaintiff  finding  lath  and 
labour.  And  plaintiff  agreeed  to  take  the 
house  of  defendant  from  tne  24th  June,  at  the 
rent  of  20/.  a  year,  and  to  give  or  take  six 
months'  notice  to  quit  the  premises ;  and  de- 
fendant agreed  to  exonerate  M.  from  his 
tenancy  on  the  said  24th  June,  on  his  paying 
all  rent  due  to  that  time.  Immediately  after 
the  executioa  of  this  agreement,  M.  let  plain- 
tiff into  poesession  of  the  premises.  On  the 
4th  March,  l€44i  defendant  agreed  to  sell  the 
bouse  to  the  plaintiff,  but  this  agreement  waft 
m>  carried  into  effect:  Hdd^  let,  that  th6  in- 
Btmment  of  28th  October,  1843,  amoonted  to  a 
lease  of  the  premises  by  defendant  to  plaintiff 
^m  24th  June,  1844 ;  2ndly,  that  it  Was  not 
afibcted  by  the  subsequent  agreement  fbr  the 
sale  of  the  premises.  Tarts  v.  Darby ^  1 5  M.  A 
W.601. 

Case  eited  in  the  jodgment:  Doe  d*  Ofay  v. 
SuiiiiMmM.4t  Vy.70l.  ,. 
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NOTICK  TO  QUIT* 

1.  Notice  was  given  to  a  tenant  from  year  to 
year,  holding  from  Martinmas  tp  Martinmas, . 
to  Quit  *'  on  the  13th  day  of  May  next,  or  upon 
suck  other  day  or  time  as  the  current  year  for 
which  you  now  hold  will  expire."  The  notice 
was  dated  and  served  on  21st  October.  Hejc/, 
bad.  Doedem,  Lord  HmUngtovoer  v.  Clifford, 
4  D.  &  R.  248,  (disapproved  of) ;  Dos  dem. 
Mayor  of  Richmond  v.  Morphett,  7  Q.  B.  577. 

2.  Determination  of  tenancy  without  notice* 
—Tenant  from  year  to  year  gave  his  landlord 
notice  to  quit,  ending  at  a  time  within  half  a 
year.  The  landlord  at  first  acquiesced,  but 
ultimately  refused  to  accept  the  notice;  the 
tenant  ouitted  according  to  his  notice,  and  the 
landlora  entered  and  did  some  repairs.  Held, 
that  the  tenancy  was  not  determined.  Bessell 
V.  Landsherg,  7  Q.  B.  638. 

Cnse  cited  in  the  judfrment :  Johnstone  v.  Hud* 
lesion,  4  B.  &  C.  9^2. 

3.  Stamp, — By  a  memorandum  of  agreement, 
dated  the  23rd  June,  1842,  made  between  A., 
as  agent  ibr  and  on  behalf  of  the  church- 
wardens of  the  parish  of  St.  M.,  (not  naming 
them,)  of  the  one  part,  and  B,  of  the  other 
part,  it  was  agreed  (provided  a  licence  could  be. 
obtained  from  the  lord  of  the  manor,  and  upon 
B.  putting  the  premises  into  repair,)  that  the 
churchwardens  should  grant  a  lease  to  B,  for 
21  years  from  Midsummer-day  then  next, 
under  the  clear  yearly  rent  of  30/. ;  such  lease 
to  contain  covenants  for  payment  of  rent  and 
taxes,  and  to  repair,  insure,  not  to  commit 
waste,  &c.,^and  all  otHer  usual  and  proper 
covenants,  &c. ;  and  B,  agreed  to  accept  such 
lease,  and  execute  a  counterpart,  &c.,  and  that, 
until  such  lease. and  counterpart  should  be 
granted,  the  said  yearly  rent  should  be  payable 
and  recoverable  by  aistress  or  otherwise,  in 
like  manner  as  if  such  lease  and  counterpart 
had  been  executed. 

Held,  that  this  instrument  was  properly 
stamped  as  an  agreement. 

Held,  also,  that  the  tenancy  thereby  created, 
whether  a  tenjancy  from  year  to  year,  (which 
the  court  thought  it  was,)  or  a  tenancy  at  will, 
was  properly  put  an  end  to  by  a  notice  to  quit 
and  deliver  up  possession,  given  by  persons 
acting  as  agents  for  C  and  D,,  who  wene 
churchwardens  at  the  time  the  agreement  was 
made  and  B.  let  into  possession,  notwithstand- 
ing the  nptice  purported  also  to  have  be^n 
given  on  behalt  of  the  churchvirardens  and 
overseers  in  office  when  the  notice  was  served, 
and  did  not  state  to  whom  the  possession  was 
to  be  delivered  up. 

The  Stat.  59  G.  3,  c.  12,  s.  17,  does  not  apply 
to  copyholds.  Doe  d.  Bailey  v.  Foster,  3  C.  B . 
216. 

•  QUIBT  RNJOYMBNT. 

See  Covenant,  2.- 

.  BKAL  ESTATE. 

See  Devise, 
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Set  FoMfor  owi  Ptare*««fr. 

STAMP. 

See  Notice  to  t[uiU 

vraHWDnu 
See  Landlord  and  Tenant^  3. 

V8K  AMD>  OCCUPATIOir. 

IPurehttter  let  in  under  a  eontraet  whid 
f piled, — ^Where  the  vendee  of  an  estate  sold  br 
auction  has  been  aoffered  to  enter  upon  ana 
hold  the  premiaes  while  the  title  waa  under  in- 
imatigadoD»  and  the  contract  baa  afterwards 
been  determined  for  want  of  title,  the  vendor 
cannot,  on  these  grounds  only,  recover  for  use 
and  occupation,  although  a  jury  find  that  the 
occupation  has  been  beneficial.  Wtnterbottom 
y^Im9kmn,7^B.SlU 

And  see  Executor. 

VBNDOB  A1H>  PUBCHAMUU 

I.  Sale  qf  shares  in  mhang  company. ^Re- 
tcmding  contract.  —  Condition  precedent.  — 
Fhdntiff  agreed  to  purchase  of  defendant  shares 
in  a  mining  company,  established  under  a  deed 
of  settlement,  and  sent  a  form  of  transfer  to 
defendant  for  his  execution.  The  deed  re- 
qfsired,  that  on  transfer  of  shares,  the  intended 
proprietor  should  be  approved  of  by  the  direc- 
tors. Defendant  executed  and  returned  the 
transfer,  and  sent  also  a  certificate  (according 
to  the  provisions  of  the  deed]  verifying  defend- 
ant's title  to  the  shares. 

Plaintifivon  receiving  the  transfer,  paid  for 
the  shares ;  bu^  before  such  payment,  the  di- 
rectors passed  a  resolution,  (unknown  to  plain- 
tiff till  after  the  payment),  stating  that  defend- 
ant had  commenced  an  action  against  the  com- 
pany, and  that  no  transfer  of  »iares  standing 
m.  ms  name  should  be  allowed  while  such  ac- 
tion was  pendinir-  The  directors  never  ob- 
jected to  plaintiff  as  a.  proprietor;  and  the  de- 
teodant  denied  their  power  to  stay  a  transfer 
on  die  ground  above  stated.  While  tha  trans- 
fer was  suspended,  shares  fell  in  the  market, 
and  plaintiff  brought  assumpsit  for  money  had 
and  received,  to  recover  back  the  purchase 
money:  Held, 

Ist,  That  the  acdon  lay ;  for  that  defendant 
as.  vendor,  was  bound  to  obtain  the  assent  of 
the  directors^  and  do  all  that  was  naceasary  to 
vest  the  shares  in  the  plaintiff. 

Sndly,  That  th«  fact  of  their  faavmff  fyien  in 
vdne  was  noobjeetkm  to  the  plaintiff^  zeaciDd^ 
ing  the  contract,  since  he  never  had  the  shares 
at  all,  and  therdbre  had  received,  no  part  of  the 
consideration  for  his  purchaser. 

3rdly,  That  although  defendant  might  be  en- 
titled to  a  return  of  me  certificate  and  instru- 
ment of  transfer,  these  were  only  e^atenl  to 
the  contract  and  snhjeet  OHtter  of  the  sale; 
and  restoration  of  tlumr  waa  wAm. 


preoedeat  to  the  pUontiff's  braiKiDg  ^^ 
WUkinmm r.Llo^  7  a  B.  37. 

Cm*  eHed  m  lbs  jodgiaeae; 
iMd,6EMt»»l. 

'  2.  Actum  ancAAedhy  empU^mmiqfpafm.^ 
Where  a  aala  by  aoction  is  advertised  or  stated 
by  auctioneer  to*  be  "without  leacrve,**  ^ 
employment  by  the  vendor  of  a  pufiS^r  to  \A 
for  him,  without  notice,  renders  the  sale  void, 
and  entitles  the  purchaser  to  reeoiver  back  Us 
deposit  from  the  auctioneer.  TkonttH  v. 
Hmnea,  14  M.  &  W.  367. 


Casts  dtadiotkejwlgmeat:  Huwii  v.Csrtk 
6T.R.64ff;  Wbester v.  CoHivc, Mool & Mtf. 
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Frimte.'^WkaJt  included  mp  gmetai  figkt  tf 
naesage, — Case  for  obstructing  a  right  of  way 
Detween  two  specific  termini  over  a  dose  caDed 
the  Terrace  Walk.  The  way  was  claimed  m 
appurtenant  to  a  messuage,  m  general  terms, 
without  reference  to  anjr  obUgiition  to  repair. 
On  the  trial  of  an  issue  joined  on  a  tranrerBc  of 
the  right  of  way,  the  easement  proved  wsf  a 
right  of  way  to  pass  backwards  over  every  put 
of  the  close,  and  not  merely  between  the  temuai 
specified  in  the  declaration ;  and  it  waa  shown, 
that  the  easement  was  enjoyed  under  a  giant 
to  D.,  his  heirs,  tenants,  and  assigns,  and  to 
certain  other  persons,  **  he,  they,  and  every  of 
them,  from  time  to  time,  contributing  and  pay- 
ing a  rateable  share  and  proportion  towardS' 
repairing  and  amending  the  Terrace  Walk.*^ 

Held  no  variance,  the  easement  proved  being 
onlv  larger  than  the  easement  alleged,  and  not 
different  in  kind :  Held,  also,  that  the  obfiga- 
tion  to  repair  was  not  in  the  nature  of  a  con- 
dition precedent,  and  need  not  be  alleged  in  the 
declaration. 

The  easement  was  granted  in  1675;  tbeie 
was  evidence,  that  for  10  years  next  before  the 
commencement  of  the  action,  part  of  the  way 
claimed  had  become  public. 

Held,  not  necessary  to  state  in  the  declara- 
tion that  such  part  haid  become  public.  IHm- 
can  v.  Louch,  6  Q.  B.  904. 

CssesAited  ia  tlia  judgment :  Cray's  ease,  5  Rapi 
78»  b. ;  Anon,  3  Stark.  £▼.  909  (an.) 
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Wb  are  obliged  to  a  subscriber  at  Havsiferi- 
The  coarse  of  preceediBg  he  nfas  to  is 
very  diarepntable'  and  unftur  tuwu'ila  ^ba  pn>- 
fession,  anf  must  idtimately  meet  itt  doe 
punishment. 

We  shall  devote  a»  nanch  apace  a*  wufhi 
reqnlnie  to  the  Rules- of  Practice  and  DecMOV 
in  the  County  Courts.  At  preaent  a  sepusle 
wvrksceiBBVUieeeeaary.  We  ahell'iiieorpente 
whatever  may  be  really  useful  withm  these 
pages,  and  not  burthes  our  subscribers  with 
collateral  works. 
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"  Quod  magis  ad  bkm 
PwtiiMt,  «t  nMcin  malum  ert,  agitamus." 

HOBAT. 


HISTORICAL  SKETCHES  OF  THE 
PROFESSION. 


No.  3.    The  Inns  of  Court. 

It  u  scarcely  possible  to  ascertain  the 
precise  origin  of  the  Inns  of  Court  and 
Chancery.     We  search  in  vain  for  any  act 
of  the  legislature*  either  in  its  collective 
capacity,  or  in  any  of  its  separate  branches 
—or  any  ordinance  of  the  state— or  any 
royal  charter — or  any  public  record,  where- 
in their  first  establishment  is  set  forth,  or 
their  authority  recognised.     They  seem  to 
have  originated  some  time  before  the  date  of 
9ny  remaining  evidence  of  their  existence. 
We  can,  indeed,  pronounce  with  some  con- 
fidence regarding  the  time  when  they  did 
not  possess  their  present   ''local  habita- 
tions.*' It  was  about  the  year  1345  that  the 
buildings  of  the  Knights  Templars  appear 
to  have  been  first   appropriated   to  the 
students  and  practitioners  of  the  law  ;  but 
prior  to  that  time — ^probably  a  century — 
there   seem   to    have  been  several  legal 
associations  within  the  walls  of  the  city, 
but  of  which  the  memorials  are  imperfect 
and  uncertain.     There  is  no  difficulty  in 
Uacing  tlie  establishment  of  our  several 
universities,   or   the    various   colleges    of 
which    they    are   respectively  composed. 
We  are  also  able  to  fix  the  exact  period  of 
our  ancient  municipal  corporations.  So,  also, 
we  can  refer  to  the  constitution  of  our  several 
courts  of  justice,  whether  stationed  at  West- 
minster,   or    scattered  through  the  vari- 
ous counties,  hundreds^  boroughs,  and  ma- 
nors.   Seeing  all  this,  it  is  very  remarkable 
that  no  date  can  be  assigned  to  the  esta- 
blishment of  those  "ancient  and  honourable 
Vol.  zxxiv.     No.  1,021. 


societies,"  which  now  for  many  centuries 
have  exercised  the  exclusive  power  of 
selecting  what  individuals  or  classes  of  the 
community  they  please  for  admission  into 
their  society, — of  calling  whom  they  pleaso 
to  the  bar,  and  endowing  them  with  the 
monopoly  of  practising  in  every  court 
throughout  the  kingdom  from  the  High 
Court  of  Parliament  to  the  humblest 
tribunal. 

It  is  not  only  difficult  to  fix  the  date  of 
the  Inns  of  Court  collectively,  but  also  to  as- 
sign the  order  of  precedence  amongst  them 
individually.  We  purpose  in  these  papers  to 
offer  only  some  occasional  fragments  of  pro- 
fessional history,  and  for  the  present  shall 
resort  to  such  documentary  evidence  as  we 
have  been  able  to  collect  relating  to  the 
period  when  these  respective  societies  ob- 
tained possession  of  the  several  Innes  or 
ffostells  in  which  the  study  of  the  law  was 
anciently  promoted,  but  wherein  it  has 
been  for  a  long  time  neglected.  We  shall 
place  them  in  order  of  date,  without  re* 
gard  to  their  present  rank  or  positiooy 
and  in  a  subsequent  paper  shall  state  the 
several  orders  and  regulations  made  by  the 
benchers  for  the  admission  of  members 
and  the  government  of  their  respective 
societies. 


It  is  well  known  that  in  early  times  the 
knowledge  and  administration  of  the  laws 
were  almost  exclusively  possessed  by  the 
clergy.  The  lower  classes  were  altogether 
ignorant  and  uneducated  ;  the  higher  were 
engaged  in  warlike  exercises.  For  a  long 
time  there  was  no  muddle  das$  correspond- 
ing  with  that  numerous  and  powerful  body 
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in  the  present  age;  but  the  gradual 
increase  of  the  trading,  and  afterwards  of 
the  commercial,  ranks  in  towns  and  cities, 
ultimately  .enabled  the  people  to  restrain 
the  power  both  of  the  church  and '  the 
nobles. 

From  a  document  which  we  shall  pre- 
sently cite,  it  appears  that  the  citi;Eens  of 
London,  so  memorable  for  their  spirited 
exertions  in  favour  of  political  freedom, 
were  not  less  distinguished  for  their  love  of 
justice  and  their  promotion  of  the  study  of 
the  law. 

It  appears  that  in  or  prior  to  the  year 
1244,  several  schools  had  been  set  up  in 
the  city  for  reading  and  teaching  the  laws. 
Henry  the  3rd  thought  fit  to  have  them 
restrained  by  proclamation,  as  appears  by  Paternoster  Row ;    which   last  is  endea- 


this  record,  about  the  28  th  of  his.  reign 

**  Commandment  is  given  to  the  mayor  and 
vherifils  of  London,  that  tbev  cause  proclamation 
to  be  made  through  the  whole  city,  and  firmly 
forbid,  that  no  one  should  set  up  schools  in 
the  said  city  and  teach  the  laws  there  for  some 
time  to  come ;  and  if  any  shall  set  up  such 
Schools  there,  they  cause  them  to  cease  without 
delay.  Witness  the  King  at  Basing,  Decem- 
ber 2." 

This  is  a  very  remarkable  state  paper, 
the  circumstances  of  which  we  trust  some 
of  our  learned  fraternity  will  investigate 
amongst  the  city  archives.  From  this 
time  until  the  year  1292  we  find  no  other 
Jrecord  relating  to  the  study  or  practice  of 
the  law.  In  that  year  the  following  ordi- 
kiance  was  made  regarding  **  attorneys  and 
lawyers,"  which  may  here  be  stated, 
though  not  directly  referring  to  the  Inns 
of  Court. 

.  Edward  I.,  in  the  20th  of  his  reign,  "  did 
especially  appoint  John  de  Metingham  (then 
Lord  Chief  Justice  of  the  Court  of  Common 
Pleas)  and  the  rest  of  his  fellow-justices  (of 
that  court)  that  they,  according  to  their  dis- 
cretion, should  jirovide  and  ordain,  from  every 
county,  certain  attorneys  and  lawyers  of  the 
best  and  most  apt  for  tneir  learning  and  skill, 
^ho  might  do  service  to  his  court  and  people ; 
and  that  those  so  chosen  onli/,  and  no  other, 
should  follow  his  court,  and  transact  the  affaires 
therein,  the  said  king  and  his  council  then 
deeming  the  number  of  seven  score  to  he  suffi- 
cient for  that  employment ;  but  it  was  left  to 
the  discretion  of  the  said  justices  to  add  to  that 
^number,  or  diminish,  as  they  shall  see  fit/''^ 

» j^WSlW^^e^eign  of  Edward  3,  there  is  ex- 
-^ ,  -yrgfr^eniipn  of  these  legal   seminaries. 


(andit  is  the  first  which  occurs,^)  in  a  de- 
mise from  the  Lady  Clifford  of  the  house 
near  Fleet  Street,  called  Cliffords  Inn. 

'  In  the  same  reign  mention  is  again  made  of 
such  inns  or  hotels  in  et  quod  ei  deforciat  to  an 
exception  taken.  It  was  ajiswered  by  Sir  Bk. 
de  Willoughby  (then  one  of  the  justices  of  the 
Conomon  Pleas),  and  William  bkipworth  (af- 
terwards also  one  of  the  justices  of  that  court], 
"  that  the  same  was  no  exception  in  that  court, 
although  they  had  often  heard  the  same  for  an 
exception,  amongst  the  appYentices  in  hosteils  or 
inns," 

According  to  Dugdale,  there  is  a  tra- 
dition that  in  times  past  there  was  one  Ion 
of  Court  at  Dowgate  called  Johnsons  Ion, 
another  in  Fewter  Lane,  and  another  in 


•  *  ITie  aiitiiest  statutory  regulation  of  attor- 
p^ys  wa«  'm  1^35,  viz.,  the  Statute  of  Merton, 
tp  Hen,  3/£L  io.    See  p.  390,afi/e. 
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voured  to  be  proved  because  it  was  next  to 
St.  Paul's  church,  where  each  lawyer  and 
Serjeant  at  his  pillar  heard  his  client's 
cause,  and  took  notes  thereof  upoo  his 
knee,  as  they  do  in  Guildhall  to  this  day; 
and  that  after  the  serjeants*  feast  ended, 
they  do  still  go  to  St.  Paul's  in  their  habits, 
and  there  choose  their  pillar  whereat  to 
hear  their  client's  clause,  (if  any  come,)  in 
memory  of  that  old  custom.  Some  of 
these  inns  are  thus  described  by  Stowe.— 

"There  is  in  and  above  this  cine  a  whole 
univei-sity  as  it  were  of  students,  practistrs  or 
pleaders,  and  judges  of  the  laws  of  this  realme, 
not  living  of  common  stipends  as  in  other  uni- 
versities it  is  for  the  most  part  done,  but  of 
their  owne  private  maintenance,  as  being  alto- 
gether fed  either  by  their  places  or  practiee,  or 
otherwise  by  their  proper  revenues,  or  exhibi- 
tion of  parents  and  friends ;  for  that  the  younger 
sort  are  either  gentlemen,  or  sons  of  gentle- 
men, or  of  other  most  wealthy  persons.  Of 
these  houses  there  be  at  this  day  fourteen  in 
all,  whereof  nine  doe  stand  within  the  liberties 
of  the  citie,  and  five  in  the  suburbs  thereof. 

**  There  was  sometime  an  innc  of  saijeantsin 
Old  borne,  as  ye  may  read  of  Scroope's  Inne, 
over  against  Saint  Andrew's  Church.* 

**  There  was  also  one  other  inne  of  chanceiT, 
called  Chester^ s  Inne,  for  the  neereness  to  the 
Bishop  of  Chester's  house,  but  more  comnionly 
termed  Strand  Inne,  for  that  it  stood  in  Sirana 
Street,  and  neere  unto  Strand  Bridge  without 
Temple  Barre,  in  the  liberty  of  the  Ihitchic  of 
Lancaster.  This  inne  of  chancery,  with  other 
houses  neere  adjoining,  were  pulled  downc  io 
the  reign  of  Edward  the  Sixt,  hy  Edward  Dukf 
of  Somerset,  who  in  place  thereof,  raised  thai 
large  and  beautiful  house,  but  yet  unfinished, 
called  Somerset-house. 

*'  There  was  moreover,  in  the  reign  of  King 


»»  Herbert's  Antiq.  167. 
•  This  appears  to  have  been  one  of  the  city 
inns,  or  schools  of  law. 


Historical  Sketches  of  the  Profession, 


51^ 


Henrie  the  Sixt,  a  tenth  house  of  chanceiy, 
mentioned  hyjustice  Fortedcue  in  his  booke  of 
the  Lawes  of  England ;  but  where  it  stood,  or 
when  it  was  abandoned,  I  cannot  iinde."<^ 

The  Temple* 

In  1345,  in  the  18th  year  of  the  reign 
of  Edward  the  3rd,  the  mansions  of  the 
Templars^  which  had  been  granted  to  the 
Knights  of  St.  John  of  Jerusalem,  were 
demised  for  the  rent  of  10/.  per  annum,  to 
certain  students  of  the  common  law,  who 
are  supposed  to  have  removed  from 
Thavies'  Inn,  in  Holborn. 

According  to  Dagdale,  the  Inns  of  Chancery 
were  so  called  because  they  were  anciently 
Hospicia  for  the  clerks  of  chancery,  and  he 
conjectures  Thavyes  Inne,  near  St.  Andrew's 
Church,  Holborn,  to  be  the  same  as  that  men- 
tioned in  the  Fine  Roll  of  U  Edw.  3.« 

Clifford*s  Inn. 

In  the  same  year  (1345),  18  Edw.  3,  after 
the  death  of  Robert  de  Clifford,  his  widow 
let  the  messuage  called  Clifford's  Inn  to 
the  students  of  the  law,  or  apprenticiis  de 
hancoy  as  they  were  then  called,  (meaning 
the  lawyers  of  the  Common  Pleas,)  as 
appears  by  record : 

"Isabell  quae  fuit  uxor  Roberti  Clifford 
messua^ium  unipartium  quod  Robertus  Clifford 
habuit  in  parochia  S.  Dunstani  west,  in  sub- 
urbio  Londoni,  &c.,  tenuit  et  illud  dimisit  post 
mortem  diet*  Roberti  apprenticiis  de  banco, 
pro  10/.  annuatim.  Sec,  anno  18  Edwardi 
tertii  inquisitis  post  mortem  Roberti.'* 

Clifford's  Inn  afterwards  fell  into  the  king's 
hands,  and  first  by  lease,  and  subsequently  by 
a  ^ant  in  fee  farm  to  Nicholas  Sulyard,  Esq., 
pnncipal  of  this  house,  and  a  bencher  of  Lin- 
coln's Inn,  in  the  reign  of  Henry  6th,  Nicholas 
Guybon,  Robert  Qynche,  and  others,  the  then , 
seniors  of  it,  and  in  consideration  of  600/.  and 
the  rent  of  4/.  per  annum,  it  has  ever  since 
continued  to  be  a  mansion  for  lawyers. 

Lincoln's  Inn. 

There  seems  little  doubt  that  Lincoln's 
Inn  ranks  next  in  antiquity  to  the  Temple  ; 
but  the  date  of  any  deed  showing  the  Inn 
to  be  in  the  possession  of  a  society  of 
lawyers  is  not  met  with  till  the  reign  of 
Henry  the  8th.  It  is  stated,  however,  in 
Herberts  Antiquities  of  the  Inns  of  Court, 
(p.  289,)  that 

*' Robert  de  Wiht«,  afterwards  called  Saint 
Richard,  was  the  nest  occupier  of  Chichester 


<*  Probably  another  of  the  city  inns  or  hos- 
teUs. 

Thavyes  Inn  also  was  considerably  within 
th   city  walls* 


House  after  Bishop  Nevil;  about  which  period 
both  that  mansion  and  the  deserted  house  of 
the  black  friars  became  appropriated  to  the  study 
of  the  law  2  but  in  what  particular  way  does  not 
appear.  Tradition  reports,  that  Henry  Lacy^ 
the  great  Earl  of  Lincoln,  who  in  the  next  age 
had  a  grant  by  patent  from  King  Edward  I.  of 
'the  old  Friar  House  juxta  Holborn,  being  a 
person  well  affected  to  the  study  of  the  laws,', 
assigned  the  professors  of  it,  this  residence,  but 
we  are  not  told  whether  by  gift  or  purchase.. 
From  this  nobleman,  however,  it  derived  the 
name  of  Lincoln's  Inn,  which  it  still  retains." 
To  the  Earl  of  Lincoln's  Estate  on  this  spot 
was  soon  afterwards  added  the  greater  part  of 
that  possessed  by  the  Bishop  of  Chester,  who 
afterwards  (but  at  what  particular  time  does 
not  appear)  leased  it  to  the  students  of  the  law, 
reserving  a  certain  rent  and  lodgings  for  them- 
selves on  their  coming  to  London ;  '  one  of 
which  students,  Francis  Sulyard,  resided  there 
till  the  27th  of  Henry  8.  In  that  year  Ro- 
bert Sherbom,  then  Bishop  of  Chichester,  made 
a  new  lease  of  it  to  William  Sulyard,  the  son  of 
Francis  Sulyard,  usher  of  the  bed-chamber  to 
King  Henry  8,  and  likewise  a  student  of 
the  same  house  for  99  years,  for  the  rent  of 
6/.  13«.  4d.;  this  lease  ended  Michaelmas  1634« 

Staple  Inn. 

In  the  reign  of  Henry  5,  and  probably 
before,  Staple  Inn,  anciently  belonging,  it 
is  supposed,  to  the  wool  merchants  or 
staplers,  became  an  Inn  of  Chancery, — the 
society  still  possessing  a  manuscript  of  the 
orders  and  constitutions  made  at  that 
period.     It  wisis  then  held  by  lease. 

The  first  grant  of  the  inheritance  of  it  to  the 
ancients  of  Gray's  Inn,  from  John  Knighton 
and  Alice  his  wife,  daughter  of  John  Chapwood, 
was  by  indenture  of  bargain  and  sale,  dated 
10  November,  20  Henry  8.  On  the  4th  of 
June,  20  Jac.  1,  Sir  Francis  Bacon,  knight, 
then  Lord  Verulam,  and  Viscount  St.  Alban, 
enfeoffed  Sir  Edward  Moseley,  knight,  attorney 
of  the  Dutchy  of  Lancaster,  Sir  Henry  Yelvcr- 
ton,  and  others,  the  ancients  of  Gray's  Inn, 
of  this  seminary,  by  the  name  of  "Staple 
Inne,"  and  one  garden  thereunto  adjoining, 
with  all  and  singular  their  appurtenances,  in 
times  past  belonging  to  John  Knighton,  gen- 
tleman, and  Alice  his  wife,  situate  in  the  parish 
of  St.  Andrew's,  Holborn,  in  the  suburbs  of 
London ;  which  messuage,  &c.  the  said  Francis 
Lord  Verulam,  lately  had,  together  with  John 
Brograve,  Esq.,  attorney  to  Queen  Elizabeth, 
of  the  Dutchy  of  Lancaster,  Richard  Munger, 
William  Whyskins,  and  others,  then  deceased, 
of  feofiment  of  Sir  Gilbert  Gerard,  knight,  then 
Master  of  the  Rolls,  Ralph  Brereton,  Esc;.,  and 
William  Porter,  gentleman,  as  by  their  said 
deed,  dated  18  Mail,  32  Elisabeth,  more  fuUy. , 
appeareth,  to  have  and  to  hold  to  the  said  Sir 
Eaward  Moseley,  and  others,  their  heirs  and 
assigns,  to  the  only  use  and  behalf  of  the  same 
Edward,  Henry,  and  their  heirs  and  assigns 
forever."  ": 

▲  A  2 
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Chestrb  or  Strand  Inn. 


In  the  reign  of  Henry  5,  Occleve  the 
poet  is  said  to  hare  studied  the  law  at 
•«  Chestre  Inne,"  which  is  the  only  circum- 
stance known  concerning  it.  It  is  pre- 
sumed by  Strype  to  have  been  built  on 
ground  belonging  to  the  bishops  of  Chester ; 

To  one  of  whom,  Ro^er  de  Mulnet,  or  de 
Molend,  caJled  also  Lonffsp^e,  Roger,  named 
tihe  Amner,  by  his  deed,  dated  1257,  gaye  and 
confirmed  ''a  parcel  of  land  and  buildings 
lying  in  the  parish  of  St*  Mary-Ie-Strand,  with- 
out London,  towards  Westminster;  and  the 
same  to  hold  to  the  said  Roger  and  his  succes- 
sors  by  tibe  yearly  rent  of  Zs,  at  Easter/*  For 
the  purchase  of  this  the  bishop  gave  20  marks 
of  sUver. 

Lyon's  Inn. 
Lyon's  Inn,  an  appendage  of  the  Inner 
Temple,  appears  to  have  been  a  place  of 
considerable  antiquity  from  the  old  books 
of  the  steward's  accounts,  which  contain 
entries  made  in  the  time  of  King  Henry  5. 
How  long  before  that  period  it  was  an  Inn 
of  Chancery  is  uncertain.  It  has  been  for 
many  years  defunct  as  an  Inn  of  Chancery, 

Bernard's  Inn. 
Bernard's  Inn  was  anciently  called 
Mackworth  Inn,  and  was  given  by  Thomas 
Atkins,  citizen  of  London,  one  of  the 
executors  of  John  Mackworth,  Dean  of 
Uncoln,  in  32  Henry  6,  to  the  Dean 
and  Chapter  of  Lincoln,  and  their  suc- 
cessors for  ever.  It  is  called  in  the  record 
the  tecond  Inn  of  Chancery  belonging  to 
the  above  dean  and  chapter.  Tliere  is  a 
curious  circumstance  mentioned  in  Stowe's 
Annals,  which  shows  the  existence  of  this 
and  other  Inns  of  Chancery. 

"In  the  32nd  of  Henry  6,  a  tumult  be- 
tvnxt  the  gentlemen  of  the  Innes  of  Court  and 
Chancery,  and  the  citizens  of  London,  hapening 
in  Fleet  Street,  in  which  some  mischief  was 
done;  the  principals  of  Clifford's  Inne,  Fumi- 
▼al's  Inne,  and  Barnard's  Inne,  were  sent 
prisoners  to  Hartford  Castle." 

Clement's  Inn. 
It  appears  that  Clement's  Inn  is  first 
mentioned  as  an  Inn  of  Chancery  for  the 
education  of  the  students  of  the  law  in  the 
time  of  Edward  6,  as  appears  from  the 
book  of  entries  from  the  Record  of  Mich. 
19  E.  4,  fol.  6iy  tiiuloy  Minwmer  ;  where 
the  defendant,  to  show  that  he  was  not 
named  of  the  right  place  of  his  abode, 
pleaded  thus : — 

''Didt,  (|uod  tempoie  impelntionis  brevis, 
fidt  de  hospicio  de  Clement's  Inne,  in  ptrochia 


S.  Qemends  Dacorom,  extra  banrua  Nofri 
TVmph,  Lond.  in  oomitatu  MidAe0e» ;  qaod 
qnidem  hospictom  est,  et  tempOTB  ante  inipetn^ 
tionis  brevis,  et  diu  antet,  fnit  qooddam  hos- 
picium  hominum  curias  legis  temporalis,  nee- 
non  hominum  consiliariorum  ejusdem  les^.** 

In  the  year  1486  (2  Henry  7)  Sir  Joim 
Cantlowe,  knight,  by  a  lease  bearing  dite  the 
20th  of  December,  in  consideration  of  XL.maib 
fine,  and  4/.  v».  viiicf.  yearly  rent,  demised  it 
for  80  years  to  William  Elyot  and  John  Qyot, 
in  trust,  as  may  be  presumed,  for  the  stodoitB 
of  the  law. 

Gray's  Inn. 

This  Inn  takes  its  name  from  the  Lordi 
Gray  of  Wilton.  lu  antiquity  does 
not  rank  so  high  in  the  history  of  the  looi 
as  probably  it  is  entitled  to,  on  account  of 
the  absence  or  loss  of  some  of  the  earliest 
documents  relating  to  the  ''Hostell "  wbidi 
they  originally  occupied.  We  must  coo- 
fine  ourselves  to  the  evidence  as  we  fiod 
it.  We  have  already  noticed,  in  regard  to 
Staple  Inn,  that  the  first  grant  of  that 
mansion  was  made  to  the  ancients  of 
Gray's  Inn,  in  the  reign  of  Henry  the  8tb, 
and  it  appears  that  the  prior  and  convent  of 
Shene  obtained  leave  of  Henry  8,  that 
Thomas  Pigot  and  Kjchard  Broke,  Se^ 
jeants-at-Law,  John  Heron,  Esq.,  Roger 
Lupton,  Clerk,  Godfry  Toppys,  sod 
Thomas  Arture,  might  grant 

''The  mannourof  Portpole,  with  mp^m^a^ 
ances,  four  messuages,  four  gardens,  one  croft, 
eight  acres  of  land,  and  x».  rent  with  the  ap- 
purtenances with  the  advouson  of  the  nme 
chanteries,  noon  the  said  mannor  belongiag 
unto  the  saia  prior  and  covent  of  Shene;  to 
have  and  to  hold  to  them  and  their  snccesson, 
in  part  of  satisfaction  for  that  c/.  per  annnni 
land,  which  they  had  license  from  King  Ed- 
ward 4  to  purchase." 

The  prior  and  convent  of  Shane  beinf^  tfaoi 
possessed  of  the  premises,  demised  them  to  the 
students  of  the  law  for  the  annual  rent  of  62. 
13*.  4rf.;  at  which  rent  they  were  held  of  that 
monastery  till  tibe  ^solution,  when,  beccanipg 
the  property  of  the  crown,  a  grant  was  made  by 
the  king  in  fee  farm,  as  is  evident  from  the  trea- 
surer's accounts,  18  Nov.,  32  Henry  8,  where 
entry  is  made  of  the  above-mentioned  rent 
being  paid  to  the  king^s  use.** 

New  Inn. 

It  is  said  that  the  site  of  New  Inn,  about 
the  year  1485,  was  occupied  as  a  common 
inn  or  hostelry  for  travellers  and  others 
and  was  called,  from  iu  sign  of  the  Virgin 
Mary,  «'Our  Lady  Inn."  «It  became 
first  an  hostell  for  students  of  the  W 
says  Dugdale,  <<  (as  the  tradition  is,)  upon 
the  removal  of  the  students  of  the  law  fie0 


Historical  Sketches, — Inadequate  Fees  of  Practitioners  in  the  County  Courts,  521 


an  old  Ina  of  Chancery^  situate  in  Seacole 
Lane,  a  little  south  from  St.  Sepulchre's 
church,  called  Scdnt  Georges  Inn^  and 
was  procured  from  Sir  John  Fineuz, 
knight,  sometime  Lord  Chief  Justice  of 
the  King's  Bench,  for  the  rent  of  6/.  per 
annum,  by  the  name  of  New  Inn." 

This  tradition  is  further  confirmed  by 
Stowej  who  states  that 

"  In  St.  George's  Lane  (near  St.  Sepulchre's 
church)  on  the  north  side  thereof  remaineth 
yet  an  olde  walle  of  stone  including  a  piece  of 
ground  by  Seacole  Lane,  wherein  (by  report) 
sometime  stood  an  inne  of  chancery;  which 
house  being  greatly  decayed,  and  standing  re- 
mote from  other  houses  of  that  profession,  the 
company  removed  to  a  common  hostery,  called 
of  the  signe  "  Our  Lady  Inne,"  not  tar  from 
Clement*8  Inne,  which  they  procured  from  Sir 
John  Fineux,  Lord  Chief  Justice  of  the  King's 
Bench,  and  since  have  held  it  of  the  owners,  by 
the  name  of  the  New  Inne,  paying  therefore 
size  pound  rent  by  the  yeere  as  tenants  at  their 
owne  will ;  for  more  (as  is  said)  cannot  be 
gotten  of  them,  and  much  less  will  they  be  put 

Fubnival'h  Inn. 

From  the  daughter  and  heir  to  William 
Lord  Fumivaif  in  •  the  time  of  Henry  4> 
the  inheritance  of  Furnival's  Inn  descended 
to  the  Earl  of  Shrewsbury ;  and  in  consi- 
deration of  120^.,  the  then  Earl,  by  his 
deed,  bearbg  c'ate  the  16th  day  of  Decem- 
ber, 1  Edward  6,  sold  it  to  Edward  Gryffin, 
Esq.,  then  Solicitor-General  to  the  King, 
William  Ropere,  and  Richard  Heydone, 
Eaqs.,  and  their  heirs,  to  the  use  of  the 
Society  of  Lincoln's  Inn.  This  is  no 
longer  an  Inn  of  Chancery. 

Thavibs  Inn. 

In  the  reign  of  Edward  6,  one  Gregory 
Nicholls,  citizen  and  mercer  of  London, 
being  possessed  by  inheritance  of  the  pro- 
perty of  thb  mansion,  granted  it,  in  the 
fourth  year  of  the  same  prince,  to  the 
benchers  of  Lincoln's  Inn,  for  the  use  of 
students  of  the  law;  which  society  soon 
afterwards  constituted  it  one  of  thetr  Inns 
of  Chancery,  and  vested  the  government 
in  a  principal  and  fellows,  who  were  to  pay, 
as  an  acknowledgment  to  the  mother  house, 
the  annual  rent  of  3/.  6s.  4d. 

An  Inn  of  this  name  is  mentioned  by 
Dugdale  to  have  been  occupied  by  students 
of  the  common  law,  prior  to  their  removal 
to  the  Temple.    If  so,  this  grant  from 


Lincoln's  Inn  must  have  been  a  re-consti- 
tution of  the  society.  It  has  long,  however, 
ceased  to  exist  as  an  Inn  of  Chancery. 


We  have  thus  given  a  brief  account,  ui 
chronological  order,  of  the  establishment 
of  these  learned  and  honourable  societies 
in  their  several  Inns  or  Hostells ;  and  shall 
hereafter  proceed  to  show  the  mode  and 
manner  in  which  they  exercised  their 
several  important  functions. 


INADEQUATE  FEES  OF  PRACTI- 
TIONERS  IN  THE  COUNTY 
COURTS. 


'  It  seems  evident  that  St.  George's  Inn 
znnst  also  be  induded  in  the  legal  semioaries 
of  the  city. 


SoMB  oi'  the  mischiefs  anticipated  from 
the  inadequacy  of  the  fees  allowed  to 
practitioners  in  the  County  Courts  have 
already  been  made  manifest.  W^e  cannot 
do  better  than  quote  a  leading  article  from 
the  Times  of  16th  September,  in  which  the 
subject  is  ably  considered.  Here  our 
readers  will  find  the  question  treated  with 
regard  to  the  itUerssts  of  the  public, — which 
on  all  these  occasions  is  evidently  con- 
nected with  that  of  the  profession. 

''One  of  the  most  formidable  evils  these 
seemed  reason  to  apprehend  was,  that  the  low- 
ness  of  the  fees  allowed  to  professional  men 
under  the  new  act  would  cause  an  irruption  of 
harpies,  under  the  name  of  agents,  to  prey  upoa 
the  suitors,  whose  cases  would  not  be  suffi* 
ciently  remunerative  to  the  respectable  practi- 
tioner. A  gross  instance  of  this  kind  was  no^ 
ticed under  the  head  of  "Police"  in  our  paper 
of  Tuesday.'  A  person,  who  called  himself  an 
agent,  was  charged  with  having  defrauded  a 
poor  servant  girl  of  half-a-crown,  under  the 
pretence  of  assisting  her  to  that  cheap  and  eir- 
peditious  justice  which  the  County  Courts 
profess  to  afford  to  those  who  resort  to  them^ 
Upwards  of  a  month  since,  the  pliuntiff— *  a  do* 
mestic  out  of  place,  to  whom,  of  course,  the 
speedy  recovery  of  a  debt  due  for  wages  was  of 
the  most  vital  importance — applied  at  the 
Brixton  County  Cotut  for  a  summons  against 
her  late  master  for  12.  2«.6(2,,  which  she  alleged 
that  he  owed  to  her.  Before  she  could  stir  a 
step,  a  plaint  was  handed  her  to  fill  up,  and  it 
would  seem  that  no  puns  were  taken  by  the 
officers  of  the  court  to  facilitate  this  operation, 
which,  though  simple  enough,  might  naturally 
embarrass  a  servant  girl,  if  no  assistance  or  ex* 
planation  were  offinred  her.  The  small  fuaC" 
tionaries  engaged  in  subordinate  positioiis 
about  courts  of  limited  jurisdiction  are  apt  to 
evince  an  utter  indifference  to  anything  beyond 
the  barest  execution  of  their  duty,  and  Uiey  even 
seem  to  take  a  malicious  pleasure  sometimes  ta 
the  perplezities  they  might  easily  relieve  by  a 


f  The  14th  Sept. 
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little  gratuitous  courtesy.  Civility,  however, 
as  it  costs  nothing,  and,  consequently,  brings 
nothinjjr,  is  most  sparingly  supplied  by  these 
underlings,  who  think  it  a  privilege  to  thwart 
the  public,  whose  servants  they  are,  and  who 
will  do  nothing  which  the  duties  of  their  place 
may  not  positively  require.  In  the  case  we  are 
now  noticing,  it  appears  that  the  complainant 
had  a  piece  of  printea  paper  placed  in  her  hands, 
and  was  told  to  fill  it  up, — upon  which  the  self 
styled  "  agent "  thought  it  a  good  opportunity 
to  go  forward  and  offer  his  services.  If  the 
officer  of  the  court  is  merely  to  place  a  paper 
into  a  plaintiff's  hand  without  giving  the  appli- 
cant any  information  or  help  in  putting  the 
document  to  its  proper  use,  tV  is  a  farce  to  say 
that  a  suitor  can  proceed  on  his  oum  hehaif 
without  the  expense  of  a  legal  practitioner.  It 
would  be  a  parallel  case  to  provide  a  steam- 
packet  fitted  with  all  the  necessary  apparatus, 
and  pretend  to  save  the  passengers  the  expense 
of  a  captain  by  telling  them  to  steer  themselves, 
for  that  the  machinery  was  all  at  their  service 
if  they  chose  to  make  use  of  it.  A  County 
Court  professing  to  administer  justice  without 
professional  intervention  is  a  mere  delusion, 
unless  it  contains  within  itself  not  only  the 
means  of  cheaply  and  rapidly  determining 
plaints,  but  of  assisting  suitors  in  taking  the 
proceedings  that  may  be  required. 

"  We  do  not  doubt  that  the  judges  of  the 
new  tribunals  would  be  ready  in  every  case  to 
carry  out  the  intention  of  the  legislature  by 
making  the  practice  of  the  courts  as  clear  and 
intelligible  as  possible  to  the  meanest  compre- 
prehension;  out  if  preliminary  difficulties 
occur,  which  the  suboroinate  officers  will  be  at 
no  pains  to  remove,  the  new  system  cannot 
have  a  fair  trial.  We  do  not  believe  that  the 
servant  girl  who  sought  to  recover  1/.  25.  6d, 
due  to  her  for  wages  would  so  readily  have 
been  snapped  up  by  the  "  agent "  who  eased 
her  of  half-a-crown,  if  the  Inferior  officers  of 
the  court  had  been  at  the  least  trouble  to  put 
her  in  the  wa^  of  obtaining  for  herself  the 
justice  she  required.  It  appears  that  the  clerks 
refuse  to  fill  up  the  plaints,  and  declare  that 
they  would  be  liable  to  a  penalty  for  doing  so — 
«  pretence  that  is  utterly  absurd,  for,  if  the 
plaintiffs  were  bound  to  perform  this  duty  for 
themselves,  any  one  not  able  to  write  would  be 
excluded  from  the  advantages  of  the  County 
Courts,  without  that  professional  advice,  which 
it  is  the  professed  object  of  the  measure  to  do 
away  with  altogether. 

*'  If  the  legislature  has  thought  proper  to  dis- 
courage the  employment  of  legal  advisers  in 
the  County  Courts,  the  officers  of  those  tri- 
bunals should  at  least  take  care  to  t>revent  the 
places  of  professional  men  from  being  usurped 
Dy  a  set  of  persons  whose  interference  is  wholly 
irregular.  We  regret  that  an  example  could 
not  be  made  of  the  agent  who  had  received 
half-a-crown  for  the  purpose  of  taking  out  a 
summons  and  had  not  appropriated  the  money 
to  the  purpose  for  which  he  had  obtained  it. 
The  whole  case  is  not  by  any  means  a  favour- 
able specimen  of  the  working  of  the  County 


Courts  Act,  but  we  hope  the  < 
uncommon,  and  that  exposure  may  render  it 
easy  to  guard  against  such  occurrences  for  the 
future.  We  find  a  plaintiff  to  whose  ponlioii  a 
cheap  and  speedy  mode  of  obtaining  jiutieB 
seemed  peculiarlv  applicable;  yet,  at  the  end 
of  a  whole  month,  after  going  to  the  CooBty 
Court,  she  finds  herself  minus  half-a-crown, 
and  as  far  as  ever  from  recovering  the  money 
due  to  her." 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

canal  carriers. 
10  &  11  Vict.  c.  94. 

An  Act  to  amend  an  Act  to  enable  Canal  Com- 
panies to  become  Carriers  upon  their  Canals. 
[22nd  July,  1847-] 

1.  8  4'  9  Vict,  c,  42.^Recited  act  tneorpo- 
rated  with  this  act. — ^Whereas  an  act  was  pasted 
in  the  9  Vict,  intituled  "  An  Act  to  enable 
Canal  Companies  to  become  Carriers  of  Goods 
upon  their  Canals,"  whereby,  upon  the  redtal 
that  by  divers  acts  of  parliament  railway  com- 
panies had  been  empowered  to  convey  i^ion 
their  railways  all  such  goods,  wares,  merchan- 
dize, articles,  matters,  and  things  as  mififfat  be 
offered  to  them  for  that  purpose,  and  that 
greater  competition  for  the  public  advantage 
would  be  obtained  if  similar  powers  were 
granted  to  canal  and  navigation  companies,  it 
was  enacted,  that  it  should  be  lawful  to  the 
proprietors,  trustees,  or  undertakers .  of  any 
canal,  river,  or  navigation,  or  their  respedivn 
committees,  directors,  or  managers,  or  their 
superintendents  or  other  agents,  to  carry  as 
I  common  carriers  for  their  own  profit  upon 
theifr  respective  canals,  rivers,  or  navigations, 
I  and  upon  any  railways  or  tramways  belonging 
thereto,  and  upon  other  canals,  rivers,  saA 
navigations  communicating  directly  or  in- 
directly therewith,  all  such  goods,  wares,  mer- 
chandize, articles,  matters,  and  things  as  might 
be  intrusted  to  them  for  that  purpose,  and  to 
purchase,  hire,  and  construct,  and  to  use  and 
employ,  any  number  of  boats,  barses,  vessels^ 
rafts,  carts,  waggons,  carriages,  and  other  con- 
veniences, and  to  establish  and  furnish  haulage, 
trackage,  or  other  means  of  drawing  or  pro- 
pelling the  same  by  steam,  animal,  or  other 
power,  or  for  the  purpose  of  collecting,  cany- 
ing,  conveving,  waiehousinff,  and  delivering 
such  gooas,  wares,  merchandise,  articles, 
matter^  and  things :  And  whereas  the  pro- 
prietors, trustees,  and  undertakers  of  nany 
canals,  rivers,  and  navigations  are  unable  to 
avail  themselves  of  the  provisions  of  the  said 
recited  act  by  reason  of  their  having  no  statn- 
toiy  power  of  raising  money  to  be  applied  to 
the  purposes  of  the  same,  and  it  is  expedient 
that  the  said  recited  act  should  in  that  respect 
be  amended,  and  that  powers  should  be  granted 
to  such  proprietors,  trustees,  and  nnd^taken 
to  raise  monev  for  the  said  purposes,  but  ^t 
object  cannot  oe  effected  without  the  aid  of  par* 
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liament :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent 'Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  tem- 
jwral,  and  Ciommons,  in  this  preseut  parliament 
assembled,  and  by  the  authority  of  the  same. 
That  the  said  recited  act  shall  be  incorporated 
with  this  act. 

2.  Cemal  companies  empowered  to  borrow 
money  as  ^escribed  5y  8  «5*  9  Vict,  cc.  16  and  17, 
and  apply  the  same  to  the  purposes  of  recited 
act.  Saving  rights  of  existing  creditors.^ 
And  be  it  enacted.  That  it  shall  be  lawful 
to  the  proprietors,  trustees,  and  undertakers  of 
any  canal,  river,  or  navigation  who  shall  have 
in  the  manner  provided  by  the  said  recited  act 
adopted  the  powers  and  provisions  of  the  same 
to  borrow  on  mortgage  or  bond  in  the  manner 
or  as  nearly  as  may  be  in  the  manner  pre- 
scribed by  the  Companies  Clauses  Consolidation 
Act,  1845,  or  the  Companies  Clauses  Consoli- 
dation (Scotland)  Act,  1845,  as  the  case  may 
be,  any  Rum  or  sums  of  money  not  exceeding 
in  all  at  any  one  time  one-tenth  part  of  the 
paid-up  capital  stock  of  such  proprietors, 
tnidtees,  or  undertakers  respectively,  and  to 
apply  the  monies  so  raised  to  (he  purposes  of 
the  said  recited  act,  or  any  of  such  purposes  : 
Provided  always,  that  the  monies  so  borrowed 
shall  not  be  applied  to  any  other  purposes 
whatsoever :  Provided  also,  that  the  monies  so 
to  be  borrowed,  together  with  any  monies 
otherwise  borrowed  by  any  such  proorietors, 
trustees,  or  undertakers  as  aforesaid,  shall  not 
in  all  exceed'  one- third  part  of  the  paid-up 
capital  of  such  proprietors,  trustees,  or  under- 
takers respectively;  and  that  no  mortgage  or 
bond  to  be  granted  for  any  monies  borrowed 
in  virtue  of  this  act  shall  prejudice  or  affect  any 
security  previously  granted  for  any  monies 
borrowed  by  virtue  of  any  other  act  or  acts  of 
parliament  relating  to  any  such  canal,  river,  or 
navigation. 

3.  8  4*  9  Vict,  cc,  16  and  17,  incorporated 
with  this  act. — And  for  the  purposes  of  this 
act,  be  it  enacted.  That  such  of  the  clauses  and 
provisions  of  the  Companies  Clauses  Consoh- 
dation  Act,  1845,  and  of  the  Companies  Clauses 
Consolidation  (Scotland)  Act,  1845,  respec- 
tively, as  the  case  may  be,  as  relate  to  the  bor- 
rowing of  money  by  companies  on  mortgage 
or  bond,  and  to  the  conversion  of  borrowed 
money  into  capital,  shall  be  incorporated  with 
this  act. 

4.  Companies  not  exempt  from  provisions  of 
any  future  general  act. — ^And  be  it  enacted.  That 
notlung  herein  contained  shall  be  construed  to 
exempt  any  canal  or  navigation  company  who 
have  adopted  or  shall  adopt  the  powers  of  the 
said  recited  act  from  the  operation  of  any  ge- 
neral  act  regulating  the  manner  of  charging 
tolls  and  other  charges  upon  canals  or  naviga- 
tions in  respect  of  passengers,  goods,  animals, 
articles,  and  things  of  alike  description  that 
may  be  passed  in  the  course  of  this  or  any 
future  session  of  parliament. 

5.  Act  may  he  amended,  ^'C— And  be  it  en- 
acted, that  tms  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
lijunent. 


This  subject,  which  we  took  occasion  to 
notice  on  the  dissolution  of  the  last  parliament,* 
before  the  recent  question  arose  regarding  one 
of  the  honourable  members  for  Finsbury,  con- 
tinues to  engage  much  of  the  public  attention. 
Referring  to  our  last  two  articles  at  pp.  449 
and  469,  we  may  here  notice  that  the  Court  of 
Common  Council  of  the  city  of  London  are 
about  to  petition  parliament  on  the  subject. 
From  no  quarter  could  the  question  so  well 
originate  as  in  the  city  of  London,  where  the 
discharge  of  all  obligations,— still  more  of 
judgment  debts,— is  of  such  vital  importance. 

The  following  is  the  notice  of  motion  given 
by  Mr.  Anderton,  on  the  l6th  September.  We 
are  glad  that  the  subject  is  in  the  hands  of  so 
able  and 'respectable  a  member  of  the  pro- 
fession : — 

"  That  this  court  do  petition  the  House  of 
Commons,  that  the  members  of  that  house 
shall  not,  by  virtue  of  their  being  so,  be  privi- 
leged from  arrest,  upon  writs  of  execution, 
issued  agamst  them  by  their  creditors,  for  en- 
forcing the  payment  of  their  judgment  debte. 


VISITS  TO  THE  OLD  LAWYERS. 


MR.  JU8TIGB  GOULD. 

The  journey  of  the  judges,  80  years  ago,- 
from  York  to  Durham  was  long  and  tedious, 
and  the  public  at  Durham  had  often  a  long  time 
to  wait.  On  one  occasion  Mr.  Justice  Gould,  a 
learned  and  worthyjudge,advanced  in  age,  arrived 
at  Durham  late  in  the  day,  thoroughly  fatigued, 
and  was  hurried  to  the  court  to  open  it  :---a  long 
detail  of  commissions  and  lists  of  magistrates 
and  other  official  business  took  place;  the 
learned  judge  fell  asleep ;  the  list  went  on  until 
the  officer  cried  out "  John  Thompson;"  when  a 
man  in  the  body  of  the  court,  with  a  Durham 
accent,  in  answer  loudly  said,  "  My  Lord,  John 
Thompson  is  deed/'  the  judge  awaking  out  of 
his  sleep  said,  "  no  excuse  at  all,  fine  him  fort]^- 
shilUngslir 

On  another  occasion,  the  Bishop  of  Durham 
who  entertained  the  judges  at  Durham  Castle, 
during  the  assizes,  got  up  from  the  dining  table 
and  advancing  to  Mr.  Justice  Gould,  who  en- 
joyed a  glass  of  wine,  said  to  him  and  the 
smidl  party,  about  tsn,  "  I  am  going  to  the 
afternoon  prayers  at  the  cathedral,  1  shall  be 
absent  about  half  an  hour ;  I  have  left  you,  my 
lord,  a  dozen  of  wine:"  the  judge  looking 
earnestly  on  the  bishop  said,  "  My  lord,  do  yott 
STINT  me  ?" 


See  the  number  for  7th  August. 
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RBGENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 

BBPOKTBD    BT    BARMSTSmS    OF    THK    SKYBBAL 
COUBTS. 

ILorir  Cfixncfnor. 
Newton  v.  Jones.    May  22nd,  1847. 

PAYMENT   OP   executor's    LEGACY    INTO 
.COURT. 

The  amount  of  a  legacy  to  an  executor  who 
never  acted,  paid  to  him  by  the  acting  co- 
executor  and  residuary  legatee,  who  after- 
wards died,  and  appointed  the  former  to  be 
one  of  his  executors,  will  not  be  ordered  to 
be  paid  into  court  for  the  purpose  of  se- 
curing an  annuity  bequeathed  by  their  tes- 
tatrix,  and  which  the  acting  executor  during 
his  life  had  duly  paid,  but  had  neglected  to 
secure, 

Mr.  Wood,  with  whom  was  Mr.  Twells, 
stated,  that  this  motion  sought  to  discharge  an 
order  made  on  the  26th  of  March  last,  by  Vice- 
Chancellor  Knight  Bruce,  An  annuity  had 
been  bequeathed  to  the  plaintiff  by  a  certain 
testatrix,  who  had  also  bequeathed  a  legacy  of 
500/.  to  the  defendant,  and  the  residue  of  her 
property  to  his  co-executor,  Mr.  Richardson. 
The  latter  paid  i^  the  debts  and  legacies,  and 
continued  to  pay  the  annuity  regularly  until  his 
decease,  but  had  neglected  to  secure  it  by  an 
inyestment  of  any  kind.  By  his  will  he  ap- 
pointed the  defendant  and  another  his  exe- 
cutors,  against  whom  the  present  bill  was 
filed  by  the  annuitant,  stating  the  above 
facts,  and  praying  that  Jones  and  the 
other  executor  of  Richardson  might  be  de 
clared  jointly  liable  to  pay  the  plaintiff's 
annuity.  Jones  put  in  his  answer  admitting 
the  payment  and  receipt  of  his  legacy,  but 
denymg  that  he  had  ever  acted  as  executor  of 
the  testator,  and  also  admitting  assets  of  his 
testator,  Richardson.  A  motion  was  then  made 
by  the  plaintiff  for  payment  into  court  of  the 
amount  of  the  legacy,  as  assets,  and  his  Honour 
made  the  order  now  complained  of,  directing 
the  defendant  Jones  to  pay  into  court  one-haU' 
of  the  amount  of  the  said  leg^y,  which  it  was 
calculated  was  about  the  then  value  of  the  said 
annuity.  By  a  subsequent  order  obtained  by 
the  defendant  on  the  4th  instant,  one-fourth  of 
the  said  sum  of  500/.  was  directed  to  be  paid 
on  the  25th  instant,  and  another  fourth  at  the 
end  of  three  weeks  from  the  latter  date.  The 
learned  counsel  contended,  that  such  an  order 
could  not  be  sustained,  as  the  bill  raised  no  case 
against  the  defendant  Jones,  and  they  cited 
Lord  Shipbrook  v.  Lord  Hinchinbrook,  11  Yes 
262. 

Mr.  Cooper  supported  the  Vice-chancellor's 
order.  TLord  Chancellor.  An  executor  who 
it  also  a  legatee  admits  that  he  has  received  a 
legacy.  Is  that  a  sufficient  ground  for  order- 
ing it  to  be  paid  into  court  ?  J  By  applying  to 
the  court  for  further  time  within  wnich  the 
money  is  to  be  paid,  and  for  liberty  to  pay  it  by 
instalments,  the  defendant  has  recogmsed  the 


pvoprifltY  of  the  order.      [Lord 

The  application  was  made  mder  the 

of  the  order,  and  was  merely  for  a  mitigatkm  o£ 

the  8entence.1 

Mr.  Speed  (ollawed  Mr.  Comer,  and  died 
Hardimq  v.  Harding,  16  Law  Joor.  (Chanc) 
179.  [Lord  Chancellor.  In  that  case  there 
might  nave  been  debts,  as  the  aeootmts  had 
not  been  taken.  Here  you  state  thi^  all  the 
debts  and  legacies,  except  this  annuity*  have 
been  paid.]  It  is  not  eqmtable  that  one  execu- 
tor shall  retain  500/.  because  he  had  a  legacy 
to  that  amount  lefi  him.  An  execntor  has  no 
priority  over  other  legatees.  In  this  caee  the 
defendant  had  neglected  to  see  the  nmuiity 
secured. 

The  Lord  Chancellor.  It  does  not  appear 
to  me  that  this  suit  raises  the  ground  npon 
which  the  question  can  be  decided.  The  bill 
is  not  framed  for  that  purpose.  It  states  that 
all  debts  and  legacies  nave  been  paid,  except 
the  phdntiff^s  annuity.  I  think  the  order  o£ 
Vice-Chancellor  Knight  Bruce  is  wroxigp  and 
must  be  dischaived. 

Costs  of  the  first  order  costs  in  the  cause. 
No  costs  of  the  order  for  extending  time  of 
payment. 


BolU  Cottrt 
Robinson  v.  Norton,    July  28th,  1847. 

DISMISSAL   OP   BILL* — BANKRUPT. 

A  motion  to  dismiss  a  biU  for  want  if  prost^ 
cuHon  qfter  the  plaintiff  has  become  bamk^ 
rupt  is  irregular, 

Mr.  Bagshawe  moved  to  dismiss  the  biU  in 
this  cause  for  want  of  prosecution.  It  ap- 
peared that  the  plaintiff  had  become  bankrupt. 

Mr.  Elmsley,  contriL,  objected,  that  the  notice 
was  irregular;  the  defendant  should  have  moved, 
that  the  assignees  might  proceed  with  the  suit 
within  some  short  time,  or  that  the  bill  might 
be  dismissed. 

Mr.  Bagshawe  contended,  that  the  court 
would  make  an  order  to  this  effect  on  the  mo- 
tion to  dismiss. 

But  Lore/ I«afi^(2a/e  refused  the  motion  with 
costs. 


Vitt^lanMllor  of  fhiflcn^. 

Eldrid  v.  Whitrfoot.    July  30,  1847* 

PAYMENT   OF   MONBY  OUT  OP   COURT. — PB- 
TITION. — PARTIBB. 

On  a  petition  for  payment  of  rnimey  out  cf 
court  to  parties  entitled  to  shares  »  the 
same,  certain  other  parties,  also  entitled, 
appearing  by  counsel,  although  not  parties 
to  the  petition,  aUowed  to  pariie^Kde  in  the 
order,  they  contributing  pro  rati  to  the 
costs. 

In  this  case  a  sum  of  moni^,  portion  of  a 
legacy  of  200/.,  was  standing  in  the  name  of 
the  Accountant-General  to  the  separate  accoost 
of  certain  parties.    A  petition  was  presented 


by  flome  of  the  parties^  prsTing  for  payment 
ont  of  court  to  them  of  their  shares  of  the  fund. 

Mr.  Shatter  appeared  for  the  petition. 

Mr  Letns  appeared  for  Thomas  Eldrid  and 
Edward  Eldria»  who  were  also  entitled  to  por- 
tions of  the  fund,  and  asked,  that  their  shares 
might  be  ordered  to  bt  paid  to  them.  They 
were  not  parties  to  the  petition,  neither  were 
they  mentioned  in  the  prayer. 

The  Vice^Chaneenor  made  the  order,  Thos. 
Eldrid  and  Edward  Eldrid  contributing  pro 
raid  to  the  costs. 

Note. — ^This  order  is  constantly  refused  at 
tiie  Rolls,  it  being  considered  necessary  there, 
either  to  have  the  prayer  of  the  petition  altered, 
or  a  separate  petition  presented  by  the  parties 
seeking  to  be  mcluded  m  the  order. 
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Gascoyne  v.  Lamb,    July  9th,  1847. 

PRACTICE. — BVIDBNGB. — CRBDITOR'S     SUIT. 
— DBCRBB. 

In  a  creditor's  suit,  where  no  evidence  was 
given  in  the  cause  of  the  plaintiff's  debt, 
the  usual  decree  was  made  on  an  affidaioit 
of  the  testator's  signature  to  the  promissory 
note  on  which  the  debt  was  founded, 

David  Rowlby,  who  died  intestate  in 
1836,  leaving  his  heir  at  law  and  customary 
heir,  an  infant,  was  indebted  on  a  promissory 
note  to  the  plaintiff  in  the  suit.  He  died  seised 
of  copyhold  property,  and  the  plaintiff  having 
filed  a  creditor's  bill,  tiie  administrator  admitted 
the  debt,  but  there  waa  no  proof  of  it  in  the 
cause. 

Mr.  Matins  app«ured  for  the  plaintiff;  and 
Mr.  Rasch  for  the  infant  heir,  submitted  that 
some  evidence  should  be  given  of  the  consi- 
deration, or  some  proof  of  the  debt,  and  dted 
Keaton  v.  Lynch,  I  Y.  &  C,  C.  G.  437 ;  and 
Whittaker  v.  Wright,  2  Hare,  310. 

His  Honour  made  the  usual  decree  on  an 
affidavit  of  the  signature  of  the  intestate  to  the 
note. 


'  Dyer  v.  Green,    Trin.  Term,  3  June,  1847* 

STAMP — DBBD — 80HBDULB. 

Upon  the  trial  of  an  interpleader  issue,  the 
plaintiff  gave  in  evidence  a  bill  of  sale  and 
schedule.  The  bUl  of  sale  assigned  to  him 
aU  the  property  in  a  certain  house,  stating 
that  the  chief  articles  thereof  were  enume- 
rated in  the  schedule.  The  schedule  was 
not  in  any  way  annexed  to  the  deed.  Held, 
that  the  schedule  was  admissible  in  evidence 
withotU  a  stamp,  the  deed  being  sensUfle 
without  the  schedule. 

This  was  an  interpleader  issue  to  try  the 
property  in  certain  goods.  At  the  trial  before 
roUock,  C.  B.,  at  the  Middlesex  Sittings  in 
Easter  Term,  the  plaintiff  tendered  in  evidence 
a  bin  of  sale  and  schedule.  The  bill  of  sale 
asttgned  to  him  aU  the  property  in  a  certain 


house,  "  the  chief  artides  whereof  are  einmo* 
fated  in  a  schedule."  The  schedule  was  ua« 
stamped  and  not  in  any  way  annexed  to  the 
deed.  It  was  objected  that  the  schedule  was 
not  admissible  in  evidence  for  want  of  a  stamp* 
The  learned  jud^e  being  of  that  opinion,  non- 
suited the  plaintiff.  A  rule  nisi  naving  been 
obtained  to  set  aside  the  nonsuit. 

Wells  showed  cause.  The  bill  of  sale  could 
not  be  received  in  evidence  without  the  sche- 
dule, as  both  were  executed  at  one  time,  and 
the  former  refers  to  the  latter.  The  schedule 
is  part  of  the  deed,  and  in  fact  th^  form  but 
one  instrument.  Weeks  v.  Maillaraet,  14  East, 
568;  Burah  v.  Preston,  8  T.  R,  483.  The 
only  goods  which  passed  by  the  bill  of  sale 
were  Uiose  enumerated  in  the  schedule. 

W.  H.  Watson  appeared  to  support  the  rule, 
but  was  not  called  on. 

Alderson,  B.  This  case  is  distinguished  from 
Weeks  V.  MaiUardet,  because  there  the  deed 
was  insensible  without  the  schedule,  for  it  was 
a  conveyance  of  all  the  articles  in  the  schedule ; 
here  the  deed  may  be  considered  as  enumerat- 
ing the  articles,  by  describing  them  as  all  the 
articles  in  a  certain  house. 

Bolfe,  B.,  and  Pollock,  C.  B.,  concurred. 

Bule  absolute. 

ANALYTICAL  DIGEST  OF  CASES, 

RBPORTBD  IN  ALL  THB  COURTS. 

CTommott  Zato  CTottttii. 

PRINCIPLES  OF  THE  COMMON  LAW 
AND  GROUNDS  OF  ACTION, 

AGBNT. 

Personal  liability, — Special  verdict, — Decla- 
ration, in  assumpsit,  alleged  a  promise  by  de- 
fendant to  pav  plaintiff  a  certain  debt,  and  to 
arrange  with  nim  the  time  and  mode  of  paying 
it.  Issue  being  joined  on  non  assuaupsit,  a 
special  verdict  was  founds  which  set  forth  a 
letter  from  defendant  to  plaintiff,  containinff 
the  following  passage,  relied  upon  by  plmntitr 
as  the  substantive  contract; — "Your  bill  of 
charges  in  this  matter,  amounting  to  527/.  &s,/* 
(the  sum  claimed  in  the  action,)  "  I  also  undeiw 
take  (on  behalf  of  Messrs.  Esdaile  &  Co,,)  to 
pay,  and  will  arrange  with  vou  the  time  and 
mode."  An  earlier  part  of  tne  letter  contained 
an  unqualified  promise  by  defendant  to  pay 
plaintiff  another  sum;  and  in  letters  written 
shortly  before,  and  set  out  in  the  verdict,  the 
plaintiff  and  defendant  named  E.  &  Co.  as  tho 
parties  to  the  negotiations,  and  mentioned  the 
debt  now  claimed  as  ''  to  be  settled  and  paid 
by  E.  &  Co.,"  but  spoke  of  the  negotiations  as 
to  other  debts  with  reference  merely  to  plaintift 
and  defendant. 

Held,  by  the  Court  of  Exchequer  Chamber^ 
that  the  first-mentioned  letter,  upon  the  face  oC 
ity  and  especially  when  connected  with  tha 
other  passages  above-mentioned,  imported,  as 
to  the  sum  claimed,  only  an  undertaking  b/ 
defendant  as  agent  for  E,  &  Co.;  and  that,  in 
default  of  the  special  verdict  directly  stating^ 
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ot  finding  facts  from  which  it  resulted  hj  ne- 
cessary implication,  that  there  was  a  want  of 
authority  in  defendant  to  give  such  undertaking, 
or  afly  excess  of  his  authority  in  giving  it,  de- 
fendant was  entitled  to  judgment.  Downman 
T.  WilHamg,  7  Q.  B.  103. 

Case  cited  in  the  judgment:  Appleton  t»  Bioks, 
5  East,  548. 

And  see  Cowtraci  qf  Sale, 

AGBEEMENT. 

Satisfaction  of  debt  by  giving  negotiable 
security  of  smaller  amount, — ^To  an  action  for 
1,000/.  money  had  and  received,  and  1>000/. 
due  on  an  account  stated,  the  defendant 
pleaded,  as  to  500/.,  parcel  of  the  sum  in  these 
two  counts  mentioned,  that  the  account  was 
stated  of  and  concerning  the  said  sum  of  500/., 
parcel,  8cc.,  in  the  first  count  mentioned,  and 
no  other ;  that,  after  the  said  causes  of  action 
arose,  the  plaintifif  commenced,  in  the  Tolzey 
Court  of  Bristol,  an  action  of  debt  for  the  re- 
covery of  the  said  sums  of  500/.  and  500/. ; 
that  the  defendant  disputed  the  said  supposed 
debt,  and  denied  that  he  owed  or  was  liable  to 
pay  it,  or  that  the  plaintiff  could  recover  it ; 
and  thereupon,  to  terminate  the  said  dispute 
and  difference,  and  the  claim  and  demand  of 
the  plaintiff  in  the  said  action,  and  finally  to 
determine  the  same,  the  plaintiff  and  defendant 
agreed  that  the  said  action  should  be  settled 
by  the  defendant  making  and  delivering  to  the 
plaintiff  three  promissory  notes,  for  payment 
to  the  plaintiff,  or  order,  of  the  sums  of  125/., 
125/.,  and  50/.,  and  that  the  plsdntiff  should 
accept  and  receive  the  same  in  satisfaction  and 
discharge  of  the  said  sums  of  500/.  and  500/., 
and  all  damages  and  costs,  and  that  the  plain- 
tiff should  discontinue  the  said  action.  Aver- 
ment, that  the  defendant  made  and  delivered  to 
the  plaintiff  the  said  three  promissory  notes, 
and  that  the  plaintiff  accepted  the  same  in  full 
satisfaction  and  discharge  of  the  said  sums  of 
500/.  and  500/.,  and  the  damages  and  costs, 
&c.  The  replication  denied  the  making  of  the 
agreement  stated  in  the  plea. 

The  defendant  proved,  in  support  of  this 
plea,  that  the  plamtiff  had  sued  him  in  the 
Tolzey  Court,  for  the  500/.,  when  it  was  agreed 
between  them  that  the  defendant  should  give, 
in  settlement  of  the  action,  three  promissory 
notes,  two  for  125/.  each,  and  one  for  50/.,  pay- 
able to  the  pluntiff  or  his  order,  which  he  dia ; 
and  the  following  memorandum  was  then  in 
dorsed  by  the  plaintiff's  attorney  on  the  writ 
served  in  that  action : — "  This  action  is  settied 
by  the  defendant  giving  three  promissory  notes^ 
VIZ.,  one  for  three  months,  125/.;  one  at  four 
months,  125/. ;  and  one  at  twelve  months,  50/. ; 
upon  payment  of  which,  I  undertake  to  deliver 
to  F.  5.,  Esq.,  [the  defendant's  attorney,]  the 
eeveral  papers  in  my  possession  in  reference  to 
this  action.  J,  P.  H.''  The  defendant  paid  the 
two  notes  for  125/.  each  when  due,  but  refused 
payment  of  the  note  for  50/. 

Held,  Ist,  That  the  above  plea  was  a  good 
answer  to  the  action  in  point  of  law ;  for  that 
the  acceptance  of  a  negotiable  security  may  be 


in  law  a  satisfaction  of  a  debt  of  a  gieater 
amount. 

2ndly,  That  the  plea  was  proved  by  the^tm^ 
of  the  promissory  notes  in  pursuance  of  the 
agreement,  and  that  it  was  not  necessary  to 
show  that  they  were  all  paid  at  maturity.  Si- 
bree  v.  Tripp,  15  M.  &  W.  23. 

Cases  cited  in  the  judgment:  Fioner<  cas«, 5 
Rep,  117;  Comber  r.  Wane,  1  Stra.  4«6; 
Hard  castle  r.  Howard,  in  Hesthcote  r .  Crook> 
shanks.  2  T.  R.  ?4 ;  Sard  v.  Rhodes,  1  M.  & 
W.  153 ;  Longridge  ▼.  Dorville,  5  B  &  Aid. 
1 17 ;  Andrew  r.  Boughey,  Dyisr,  75,  a. :  Tfeo 
mas  ▼.  Hentbom,  9  6.  &  C.  477 :  Wilkiosoo  r. 
Byers,  1  Ad.  &  E.  106  ;  3  New.  &  M.  833  ; 
Reynolds  r.  Pynhowe,  Cro.  Elis.  429. 

▲BSUIIPSIT. 

1.  Money  had  and  received, — Cattle  belong* 
ing  to  il.,  imported  into  this  country,  died  on 
the  voyage,  and  were  afterwards  disposed  of  to 
B.,  a  soap-boiler,  who  was  to  make  what  he 
coiUd  of  them,  and,  after  deducting  expenses, 
to  render  an  account  to  A,  An  account  was 
afterwards  rendered,  which  was  alleged  to  be 
fraudulent. 

Held,  that  an  action  of  indebitatus  assmipsii 
for  goods  sold  and  delivered  would  lie  for  the 
bahmce  due  from  B.  to  ^1.,  and  it  is  for  the  jury 
to  decide  whether  more  was  due  to  A.  than  what 
on  the  face  of  the  account  given  by  B. 


Pool  V.  Cowan,  33  L.  O.  550. 

2.  Work  and  labour, — A,  is  let  into  the  pos- 
session of  a  house  belonging  to  *i^j.,  under  a 
parol  agreement,  that  if  A.  will  lay  out  a  sum 
of  money  in  repairs,  B.  will  grant  him  a  lease 
of  the  house  for  12  years.  A,  completes  the 
repairs,  and  B.  then  refuses  to  ([rant  the  lease. 

Held,  that  there  was  not  evidence  to  show 
that  the  agreement  was  rescinded,  nor  that  the 
work  was  done  at  the  request  and  for  the  be- 
nefit of  the  defendant,  so  as  to  support  an  ac- 
tion of  indebitatus  assumpsit  for  work  and  la- 
bour ;  and  the  court  set  aside  a  verdict  which 
had  been  found  for  the  plaintiff,  and  granted  a 
new  trial.  Hopkins  v.  Richardson,  33  L.  0. 70. 

BILL  OP   EXCHANGB. 

1.  Notice  of  dishonour, — ^A  bill  of  exchange 
was  drawn  by  H.,  indorsed  by  him  to  B.,  and 
B.  to  C,  in  whose  hands  it  was  dishonoured. 
C.'s  attornev  gave  notice  of  diehonoor  in  doe 
time  to  A.,  but  stated  therein,  by  mistake,  that 
he  was  directed  by  B.  (from  whom  he  had  no 
authority)  to  ap[}ly  for  payment  of  the  biH: 
Held,  that  the  notice  of  disnonour  was  sufficient, 
notwithstanding  the  misrepreselitation,  the  only 
effect  of  which  was  to  give  A,  every  defence 
agsdnst  C,  that  he  could  nave  had  if  the  notice 
had  really  been  given  by  B.  Harrisoii  v.  B«f- 
coe,  15  M.&W.  231. 

Cases ci(ed  iu  the  judgment :  Chapman  t.  Keaas 

5  A.  &  E.  103 :  Woodthorpe  v.  Laiwes,  f  M 

6  W.  109. 

2.  Be-tncfor^evften^.' — Circuiiy  of  action,-- 
Assumpsit  by  indorsees  against  indorser  of  a 
bill  of  exchange,  drawn  by  W,  &  Co.  on  H.,  in- 
dorsed by  H^.  &  Co.  to  the  defendant^  and  by 
the  defendant  to  the  phdntiffL 
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Flea :  that  W.  k  Co.  are  the  plaintiffs,  and 
no  other  persons;  that  the  plaintiffs  and  no 
other  persons  are  the  makers  of  the  bill,  and  the 
persons  to  whose  order  it  was  payable,  and  the 
persons  who  indorsed  to  the  aefendant,  and 
who  are  liable  to  him  as  such  indorsei-s,  in  the 
event  of  payment  of  the  bill  by  him.  Replica- 
tion ;  that,  at  the  time  of  the  drawing  of  the 
bill,  H.  was  indebted  to  the  plaintiffs  in  the 
amount  of  the  bill,  and  thereupon  it  was  agreed 
between  the  plaintiffs  and  H.,  that  in  considera- 
tion  tliat  H,  would  procure  the  defendant  to 
indorse  and  become  surety  as  indorsee  to  the 
plaintiffs  of  the  bill,  they  would  giye  time  to 
H.  for  payment  of  the  debt :  that  the  plaintiffs, 
in  pursuance  of  this  agreement,  drew  and  in- 
dorsed the  bill  as  in  the  declaration  mentioned, 
and  the  defendant,  for  the  accommodation  of 
H.,  indorsed  it  to  the  plaintiffs,  with  the  intent 
of  thereby  becoming  surety  as  indorser  to  the 
plaintiffs  of  the  bill ;  that  H.,  in  further  pur- 
suance of  the  agreement,  delivered  the  bill  so 
indorsed  to  the  plaintiffs,    and  the  plaintiffs 

Save  time  to  H.,  and  that  no  part  of  the  said 
ebt  had  beenpaid  to  them. 

Held,  Ist,  lliat  the  facts  disclosed  in  the  re- 
phcation  showed  a  sufficient  title  in  the  plain- 
tiffs to  sue  the  defendant  on  his  indorsement 
to  them,  notwithstanding  their  previous  in- 
dorsement to  him. 

2ndly,  That  the  replication  showed  a  suffi- 
cient consideration  for  the  defendant's  promise 
to  pay  the  plaintiffs  the  amount  of  the  bill. 

And  3rmy,  Tfa^t  it  was  not  a  departure  from 
the  declaration.  Wilders  v.  Stevens,  15  M.  & 
W.208. 

Case  cifasd  in  the  judgment :  Bishop  v.  Hay  word, 
4  r.  R.  470. 

3.  Notice  of  dishonour  by  post, — If  a  notice 
of  dishonour  of  a  bill  of  exchange  be  posted  bv 
the  holder  in  due  time,  he  is  not  prejudiced  if, 
through  mistake  or  delay  of  the  post-office,  it 
be  not  delivered  in  due  time.  Woodcock  v. 
Hotddsworth,  16  M.  &  W.  124. 

4.  Notice  of  dishonour, — In  an  action  by  the 
indorsee  against  the  indorser  of  a  bill  of  ex- 
change, it  was  alleged  in  the  delaration  to  be 
accepted,  payable  at  the  London  Joint-Stock 
Bank,  but  in  the  notice  of  dishonour  the  bill 
was  described  as  payable  at  the  London  and 
Westminster  Joint- Stock  Bank,  which  was 
shown  to  be  a  different  bank  from  the  London 
Joint-Stock  bank.  Held,  that  the  notice  of 
dishonour  was  sufficient.  Bromage  ▼.  Vaughan 
9ndBevan,33  L.  O.  188. 

BOND. 

1.  Alternative  condition,  —  Held,  that  an 
action  of  debt  lies  at  the  suit  of  A,  against  C. 
on  a  bond  by  which  C  acknowledges  himself 
to  be  boimd  to  A,  in  100/.  to  be  paid  to  A, 
orB. 

Held,  also,  that  A.  may  declare  upon  such  a 
bond  without  noticing  B,,  although  the  alter- 
native mode  of  payment  apuears  by  the  bond 
being  set  out  upon  oyer,  ana  although  the  de- 
claration negatives  payment  to  A.,  but  is  silent 


as  to  non-payment  to  B,     While  v.  Hancock, 
2  C.  B.  830. 

2.  Construction,  —  Principal  and  surety,  — 
The  defendant  entered  into  a  bond  to  the  plain- 
tiffs, in  the  penal  sum  of  250/.,  which  recited, 
that  whereas  R.  J.  had  agreed  to  become 
tenant  to  the  plaintiffs  of  a  public-house,  and 
it  was  stipulated,  on  the  letting,  that  R,  J, 
should  take  from  the  plaintiffs  all  the  ale, 
spirits,  &c.,  which  should  be  consumed  on  the 
premises,  and  that  he  should  become  bound 
with  a  surety  to  pay  for  all  ale,  &c.,  which  he 
should  receive  from  the  plaintiffs,  to  the 
amount  of  50/.,  before  he  should  have  a  fresh 
supply  from  them  of  the  same,  and  so  should 
continue  to  do  from  time  to  time,  so  long  as  he 
should  continue  tenant  of  the  plaintiffs ;  and 
that  when  he  should  cease  to  be  such  tenant, 
the  surety  should  be  liable  to  the  plaintiffs  for 
such  sum,  not  exceeding  50/.,  which  the  said 
R.  J,  should  or  might  then  owe  to  the  said 
plaintiffs  for  ale,  Sec,  supplied  bv  them  to  him. 
ITie  condition  then  was,  that  it  R.  J.  should 
from  time  to  time  pay  to  the  plaintiffs  for  all 
ale,  &c.,  which  he  snould  from  time  to  time 
have  had  from  them,  to  an  amount  not  exceeding 
50/.,  before  he  should  have  had  a  fresh  supply 
of  the  same,  and  when  he  should  become  m- 
debted  to  them  in  that  sum ;  and  if  the  said 
R.  J,  should  pay  the  plaintiffs  all  sum  and 
sums  of  money  which  he  should  owe  them  for 
ale,  &c.,  not  exceeding  50/.,  when  he  should 
cease  to  be  their  tenant,  the  bond  to  be  void : 
Held,  that  under  this  bond,  the  surety  was  not 
liable  for  any  sum,  not  exceeding  50/.,  which 
R,  J.  might  owe  the  plaintiffs  at  the  end  of  the 
tenancy,  although  he  might  have  had  from 
them  a  further  supply  of  ale,  &c.,  at  a  time 
when  he  owed  them  50/.  and  upwards.  Seller 
V.Jones,  16M.  &  W.  112. 

CARRIER. 

In  an  action  of  assumpsit  against  the  pro* 
prietor  of  a  cab  for  the  loss  of  luggage,  the 
promise  of  the  defendant  was  alleged  to  be, 
"  safely  and  securely  "  to  convey  the  plaintiff 
and  his  luggage :  Held,  that  this  allegation  waa 
sustained  by  tne  promise  implied  by  law  to  use 
due  and  reasonable  care  in  that  behalf,  as  the 
allegation  must  be  construed  with  reference  to 
the  character  of  the  bailee  sought  to  be  charged* 
Ross  V.  HUl,  3  D.  &  L.  788. 

Cases  cited  in  the  jadgmont :  Coggs  v.  Bernard, 
2  Ld.  Raym.  909 ;  1  Salk.  26  ;  2  Salk.  733  •,  5 
Salk.  11 ;  Harris  v.  Costar,  1  C.  &  P.  636. 

CHARTER-PARTY. 

Construction  qf. — A  charter  party  provided, 
that  the  ship  should  sail  to  any  safe  island  or 
islands  on  the  south-west  coast  of  Africa^ 
agreeably  to  instructions  which  were  to  be 
given  to  the  captain  in  due  time  by  the  char- 
terers or  their  agents,  and  there  load  from  the 
factors  of  the  charterers  a  full  cargo  of  guano, 
or  other  lawful  produce,  which  the  charterers 
bound  themselves  to  provide;  and  being  so 
loaded,  should  proceed  therewith  to  a  safe  port 
in  the  United  Kingdom,  and  deliver  the  same. 
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on  bang  paid  freight  at  3/.  18«.  per  ton,  the 
freight  to  De  paid  on  unhading  and  right  de- 
livery of  the  cargo,  one  third  in  cash,  on  arrival 
at  port  of  destination,  and  the  remainder  bv 
approved  acceptances  at  three  months,  or  cash 
equal  thereto,  &c.  And  it  was  further  agreed, 
that,  in  case  the  charterers'  agents  should  be 
unable  to  furnish  a  cargo  of  guano  at  the  ports 
or  places  therein  provided,  they  should  have 
power  to  send  the  vessel  to  any  other  safe  port 
or  ports,  place  or  places,  for  the  purpose  of  ob- 
taining a  carso  of  guano  in  the  manner  afore- 
said, or  of  other  goods,  &c.,  in  which  case  they 
were  to  pay  for  such  service  as  hire  for  the 
said  vessel,  after  the  rate  of  I5s.  6d.  per  ton 
per  month,  such  pay  or  hire  to  commence  from 
the  day  of  the  vessel's  clearing  outwards  at  the 
Custom-House,  London,  and  to  terminate  upon 
the  vessel's  return  to  her  port  of  delivery,  as 
thereinbefore  orovided  for,  and  the  discharge  of 
the  cargo.  It  the  freighters'  agents  intended  so 
to  employ  the  vessel,  they  were  to  give  the 
master  written  notice  of  -such  their  intention, 
on  production  whereof,  the  freighters  engaged 
to  pay  the  owner,  in  cash  on  account,  three 
months'  pay  for  the  hire  of  the  vessel,  and  the 
balance  to  be  psdd  on  the  vessel's  return  as 
aforesaid. 

The  charterers  instructed  their  agent  on  the 
south-west  coast  of  Africa  that  the  ship  should 
proceed  according  to  his  instructions,  and  that 
in  case  she  should  not  find  a  cargo,  she  should 
proceed  where  he  deemed  it  likely  to  procure 
one.  The  vessel  sailed,  pursuant  to  the  char- 
terers' directions,  to  an  island  on  the  south- 
west coast  of  Africa,  where  the  agent  met  her, 
and  informed  the  captain  that  there  was  no 
guano  to  be  had  there,  and  that  he  must  pro- 
cure a  cargo  in  Saldanha  Bay,  (another  place 
on  the  same  coast,)  and  must  proceed  to  the 
Cape  for  a  license  to  load  there.  The  vessel 
accordingly  sailed  for  the  Cape,  but  being  there 
required  to  enter  into  an  engagement  to  sign 
and  hand  over  biRs  of  lading  for  the  cargo  as  a 
secnritv  for  the  charges  of  the  license,  the  cap- 
tun  refused  to  do  so  unless  the  agent  would 
make  the  freight  payable  accor^ng  to  the  time 
employed,  insteaa  of  according  to  the  weight 
of  the  cargo ;  and  the  latter  accordingly  gave 
the  captain  notice  that  he  engaged  him  upon 
time,  according  to  the  latter  clause  of  the 
charter-party :  Held,  that,  under  such  circum- 
stances, this  clause  had  come  into  operation, 
and  that  the  time  freight  was  recoverable. 

The  vessel,  having  loaded  a  carffo  of  guano 
at  Saldanha  Bay,  proceeded  therewith  to 
England,  and,  under  the  charterers'  instruc- 
tions, went  to  Southampton  to  discharge  her 
cargo.  The  charterers  wrote  to  the  captain 
there,  stating  that,  without  prejudice  to  the 
cfaarter-partv,  or  any  dispute  connected  with 
the  vessel,  tneir  wishes  were,  that  it  should  be 
landed  and  warehoused  in  the  Southampton 
docks  in  bulk,  which  was  accordingly  done : 
Held,  that  upon  such  landing  of  the  cargo,  the 
balance  of  the  freight  became  payable.  Fenwick 
V.  Boyd,  16  M.  &  W.  632. 
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COHSXDKailTION. 

See  QuaraUee, 


CONTBACT. 

Construction  of.--A,  sells  goods  to  B.,  to  be 
paid  for  partly  in  cash,  and  the  residae  by  biQi 
at  intervals  of  three  months  each :  The  pay- 
ment of  the  money  and  the  delivery  of  tlic  bills 
do  not  constitute  a  condition,  so  as  to  entitled. 
upon  nen-ps^ment  of  the  money  and  non-de- 
livery of  the  bill,  to  sue  as  for  goods  sold  and 
delivered,  without  waiting  the  expiration  of  the 
credit.  Nor  can  such  action  be  maintained  for 
the  amount  of  the  stipulated  cash  payment. 

A.'s  remedy  is,  by  special  action  on  the  ex- 
press contract.     Paul  v.  Dod,  2  C.  B.  800. 

CONTRACT  OV  SALE, 

Made  by  party  as  agent,  he  being  the  primei' 
pa/.— Where  the  plaintiff  made  a  written  con- 
tract for  the  sale  of  goods,  in  which  he  de- 
scribed himself  as  the  agent  of  A.,  and  the 
buyer  accepted  and  paid  the  price  of  a  portion 
of  the  goods,  and  had  then  notice  that  the 
pluntiff  was  himself  the  real  prindpel  in  t2ie 
transaction,  and  not  the  agent  of  A,\  Heid, 
that  the  plaintiff  might  sue  in  his  own  name 
for  the  non-acceptance  of  and  non-payment 
for  the  residue  of  the  goods.  Rayner  y.  Orote, 
15  M.  &  W.  359. 

COBPORATION. 

Merger  of  franchise.^ k  corporation,  widck 
had  an  immemorial  right  to  the  oyster  fishing 
in  a  navigable  river,  to  be  ma<|aged  by  oertain 
functionaries  and  courts  of  the  corporatioB,  be- 
came, in  1740,  by  the  ouster  of  several  of  its 
members,  unable  to  continue  itself,  or  to  cany 
on  the  management  of  the  fishery.  In  1763, 
the  corporation  was  re-incorporated  by  charter, 
under  the  old  name,  and  the  charter  ratified, 
confirmed,  and  restoied  to  it  all  fisheries,  &c. 

Held,  that  there  having  been  no  actual  dis- 
solution, the  fishery  had  never  come  to  the 
crown,  and  would  therefore  be  in  the  corpora- 
tion as  it  existed  under  the  new  charter. 

Qnutre,  Whether  if  the  fishery  had  come  to 
the  crown,  it  could  (after  Magna  Charta)  have 
been  re-granted  by  charter.  Jfayor  qf  Oofeto- 
ter  T.  Brooke,  7  Q.  B.  339. 

Cases  cited  in  the  judgment :  Rex  T.Pasmofc, 
3  T.  R.  199 ;  Rex  r.  Mayor  of  London,  1  Show. 
274,  280. 

BLBCTOB. 

lAahiUty  of  returning  qgicerfor  refusing  vote. 
— In  case  against  a  returning  officer,  for  refos- 
ing  to  admit  the  plaintiflPs  vote  at  an  Section  of 
a  borough  member,  the  first  count — after  stat- 
ing the  writ  and  precept  for  the  election— al- 
leged, that  the  plaintiff  was  a  burgess,  that  Us 
name  was  on  the  register  of  voters,  that  he 
tendered  his  vote  for  one  of  the  candidate^ 
and  answered  in  the  affirmative  the  qoestioiis 
authorized  by  the  6  &  7  Viet.  c.  18,  a.  81,  to  be 
put  by  the  returning  officer,  and  was  ready  and 
offered  to  take  the  oath  prescribed  by  s.  82  ; 
but  that  the  defendant,  beinff  returning  officer^ 
wrongfidly,fraudutently,  and  wiyuOg  imlmt&§ 
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to  mjwre  ih§piami{f,  and  to  hinder  and  dis- 
appoint  lum  of  hia  privilege  of  and  in  the  pre- 
mises, refoaed  to  permit  the  phiintiff  to  give  his 
vote,  or  allow  the  aame  to  be  entered  and  re- 
corded, and  a  borffeaa  was  elected,  the  plaintiff 
being  so  excluded  from  giving  his  vote.  To 
this  count,  the  defendant  pl^ded,  that  the 
plaintiff  was  not  a  burgess  of  the  borough  duly 
qualified  or  entitled  to  vote  in  or  at  the  election 
therein  mentioned :  Held,  that  the  plea  was  bad 
for  ambiguity. 

The  2nd  count — after  stating  the  writ  and 
precept,  and  that  the  plaintiff  was  a  burgess 
and  on  the  reg^ister — proceeded  to  allege  that' 
he  tendered  his  vote  for  one  of  the  candidates ; 
that  it  was  the  duty  of  the  defendant,  so  being 
such  returning  officer,  to  allow  such  vote  to  be 
entered  and  recorded,  and  cast  up  in  the  poll- 
books  ;  that  he  was  requested  so  to  do ;  but 
that  he,  contriving  and  wrongfully  andfradu' 
Untly  and  wilfully  and  maliciously  intending  to 
injure  and  damnify  the  plaintiff,  and  to  hinder 
and  disappoint,  and  deprive  him  of  the  benefit 
of  his  rignt  and  privilege  aforesaid,  instead  of 
entering  and  recording  the  plaintiff's  vote  in 
the  polUbooks,  to  the  end  ana  intent  aforesaid, 
reftued  so  to  receive  the  same,  or  to  admit  and 
allow  the  same  to  be  so  entered  and  recorded, 
to  the  end  and  intent  aforesaid ;  but,  on  the 
contrary  thereof,  caused  the  vote  of  the  plaintiff 
to  be  entered  in  the  column  of  votes  tendered  in 
the  ^ll-books,  and  at  the  close  of  the  poll  re- 
fused to  reckon,  include,  and  cast  up,  and  did 
not  reckon,  &c.,  the  plaintiff's  vote  among  the 
votes  given  for  that  candidate;  whereby  the 
phdntiff  was  deprived  of  the  benefit  of  his  right 
to  vote  at  that  dection. 

Semble,  that  the  count  disclosed  a  primd 
facie  cause  of  action. 

Ihe  3rd  count,  after  stating  the  writ  and 
precept,  that  the  plaintiff  was  a  burj^ess  and  on 
the  register,  and  that  he  tendered  his  vote,  al- 
leged that  it  was  the  duty  of  the  defendant,  as 
retnming  oflBcer,  to  enter  the  vote  on  the  poll- 
books  without  entering  into  or  allowing  a 
scrutiny ;  but  that  the  defendant,  knowing  the 
premises,  but  contriving  and  wrongfully,  frau- 
dulently, wilfully,  and  maliciously,  intending  to 
injure  and  damnify  the  plaintiff,  and  to  delay 
hun  in  the  exercise  of  his  privilege  of  voting, 
and  deprive  him  of  the  benefit  of  nis  said  pri- 
vil^e,  wrongfully  ordered  and  allowea  a 
scrutiny  to  be  held  with  regard  to  the  plaintiff's 
vote,  and  his  right  and  qualification  to  vote, 
and  wrongfitUy  took  upon  himself  to  adjudge 
and  determine,  at  and  after  such  scrutiny  so 
ordered  and  ailowed,  that  the  plaintiff  was  not 
entitled  to  give,  and  had  no  qualification 
enabling  him  to  give,  his  vote  at  that  election ; 
whereby  the  plamtiff  was  delayed,  hindered, 
and  obstructed  in  the  exercise  of  his  said  pri* 
vilegB  of  voting,  and  a  burgess  was  elected  for 
that  parliament,  the  plaintiff's  vote  being  so 
hindered  and  obstructed,  &c. :  Held,  that  this 
ooont  also  disclosed  a  primd  facie  cause  of 
action,  inasmuch  as  it  was  possible  that  the 
deky  arisiag  from  the  holding  of  a  scrutiny, 
(which  is  piohibited  by  the  6&7  Vict.  c.  18, 


599 


8.  82,)  might  have  had  the  effect  of  preventing 
the  plaintiff  from  exerdsing  his  riffht  of  voting, 
and,  if  so,  that  the  action  would  be  maintain- 
able, the  act  of  the  defendant  being  wrongful, 
and  having  caused  a  particular  damage  to  the 
plaintiff.     Held,  also,  that  the  words   subse- 
quent to  the  per  quod   amounted  to  an  aver- 
ment of  matter  of  fact,  and  were  not  mere 
matter  of  legal  inference  from  the  preceding  al- 
legations.   Fryce  v.  Belcher,  3  C.  B.  58; 
Cues  eited  in  the  judgment :  Blofield  r.  Payne, 
4  fi.&  Ad.  410  ;  Taylor  ▼.  Henniker,   12  Ad. 
&L  E.  488;  The  Tonbridge  Dippers'  case,  Wal- 
ler ▼.  Baker,  S  Wills.  4f  3  ;  CoIsod  and  Perry's 
case,  S  Roll.  Rep.  379  -,  Mary's  case,  8  Co. 
Rep.  113. 
See  notes  on  this  case,  p.  498,  ante, 

EXTENT. 

Sci,fa. — Commistion  to  find  debts. — Jn^iit- 
sUion. — Upon  a  sci,  fa,  to  recover  a.  sum  of 
money  found  due  to  the  Crown  for  duties  of 
Customs  by  an  inquisition  taken  under  a  com- 
mission to  find  debts,  it  appeared  on  the  record, 
that  the  commission,  which  was  tested  the  21st 
Feb.,  and  returnable  the  16th  April,  1843, 
authorised  the  commissioners  to  inquire 
"  whether  J.  I>.  is  now  indebted  in  anjr  and 
what  sums  of  money,"  &c.  The  inquisition 
was  taken  and  returned  on  the  1st  March, 
1843,  and  the  jury  found  that  8,  D,  was,  on  the 
day  of  taking  that  inquisition,  indebted  to  the 
Crown  in  262/.  lOf .,  for  the  duty  of  Customs  on 
silk  imported  by  him  between  the  8th  and  14th 
day  of  Feb.,  1841,  and  that  the  said  sum,  and 
every  part  thereof,  still  remained  due  and  un- 
paid :  Held,  that  this  finding  was  good  in  form, 
and  was  warranted  by  the  commission. 

The  sci,  fa.  was  tested  on  the  30th  of  March, 
]  843  :  Heii,  that  its  having  issued  before  the 
return-day  of  the  commission,  was  a  mere 
irregularity,  and  not  ground  of  error.  Dean  v. 
Regina,  15  M.  &  W.  476. 

OUARANTBX. 

1.  Construction  qf.^Stffficieney  of  eonsiderO' 
tion. — A  declaration  by  A,  against  B,,  upon  a 
guarantee  stated,  that  in  consideration  of  ad- 
vances already  noade  by  A.,  and  that  A.  would 
from  time  to  time  make  advances  to  C,  B» 
promised  to  pay  A.  the  last^mentioned  ad- 
vances. The  consideration  on  the  face  of  the 
guarantee  was,  "  in  consideration  of  advances 
made  and  to  be  made  by  A.,  or  by  any  other 
persons  of  whom  A.'s  firm  might  Jrom  time  to 
time  consist :"  Held,  a  variance. 

The  guarantee  was  addressed,  in  the  alterna- 
tive, "To  Messrs.  A,  Si  Co.,  or  the  person  or 
persons  for  the  time  being,  carrying  on  the  busi- 
ness "  of  that  firm :  Held,  no  variance,  no 
change  in  the  firm  having  in  fact  taken  place, 
or,  that  if  there  were  any  variance,  such  vari- 
ance would  be  amendable  under  the  3  &  4  W. 
4,  c.  42,  8.  23. 

The  breach  assigned  in  the  declaration  was, 
that  the  defendant  had  not  guaranteed  the  pay* 
ment  or  wnd.  The  defendant  pleaded,  tnter 
alia,  that  ne  \aA  puxranteed  the  payment :  Held, 
that  the  words  m  the  breach  were  not  to  be 
understood  as  wed  disjunctively,  and  that  proof 
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that  the  defendant  had  executed  theinstrament 
of  guarantee,  did  not  entitle  him  to  a  yerdict  on 
that  issue.    Boyd  v.  Moyle,  2  C.  &  R.  644. 

2,  Consideration.— Held,  that  no  considera- 
tion appeared  on  the  following  guarantee : — 
"1843,  June  28,  Mr.  Price;  I  will  see  you 
paid  the  5l.  or  10/.  worth  of  leather,  on  the  6th 
of  December,  for  Thomas  Lewis,  shoemaker." 
Frice  v.  Richardson,  15  M.  &  W.  539. 

Case  cited  in  the  judgment :  Wain  ▼.  Warltem, 
5  East,  10. 

3.  Construction  of,— Liability  of  guarantor 
for  due  payment  of  bill  of  exchange, — Declara- 
tion in  assumpsit  on  a  guarantee  stated,  that 
the  defendant  promised  the  plaintiffs  to 
guarantee  to  them  the  due  acceptance  and  pay. 
ment  of  two  bills  of  exchange  drawn  ^y  K'f 
being  the  amount  of  an  invoice  of  the  plaintiffs' 
of  goods  shipped  bv  them ;  and  that,  as  the 
dejfendant  had  not  then  heard  from  K.  if  the 
invoice  had  been  found  correct,  the  defendant 
was  to  have  "  the  reserve  customary  under  such 
circumstances."  The  terms  of  the  guarantee 
were,  that  the  defendants  guaranteed  the  due 
acceptance  and  payment  of  the  bills,  &c.,  and 
it  proceeded  thus :— "  As  we  have  not  heard 
from  Mr.  K.,  if  your  invoice  has  been  found 
correct,  we  claim  this  reserve,  as  customary 
under  such  circumstances."  It  appeared  that 
the  invoice  was  in  fact  correct :  Held,  that  there 
was  no  variance.  Ackermann  v.  Ehreusperger, 
16  M.  &  W.  99. 

3.  Interest, — ^A  party  who  guarantees  the  due 
payment  of  a  bill  of  exchange  by  the  acceptor, 
IS  liable  for  interest  upon  it,  if  it  be  not  paid 
when  due.  Ackermann  v.  Ehrensperger,  16  M. 
&  W.  99. 

HACKNEY   CARRIAGES 

"Liability  of  proprietor  of  —  In   assumpsit 
against  a  cab  proprietor,  the  declaration  stated, 
that  the  plaintiff  hired  the  vehicle,  and  that,  in 
consideration  of  the  premises,  and  that  the 
plaintiff,  with  his  luggage,  would  become  a 
passenger,  and  of  certam  reward,  the  defend- 
ant promised  the  plaintiff  to  carry  and  convey 
him  and  his  luggage  safely  and  securely  from, 
&c.,  to,  &c,  and  alleged  a  loss  of  part  of  the 
luggage  by  the  negligence  of  the  defendant's 
servant :  Held,  that  the  declaration  was  suffi- 
cient to  charge  the  defendant  for  a  breach  of 
his  implied  duty  to  use  an  ordinary  degree  of 
care;   the  words  "safely  and  securely"  not 
necessarily  importing  a  more  extended  liability. 
Boss  V.  Hill,  2  C.  B.  877. 
Cases  cited  in  tbe  jadgment :  Harris  v.  Costar, 
1  C.  &  P.  637 ;  Coggs  ▼.  Bernard,  9  Lord 
Raym.  909;  1  Com.   E.  133;  2  Salk.  735; 
Smith's  leading  Ca.  82. 

1MPRI80KMBNT. 

What  is, — Plaintiff,  attempting  to  pass  in  a 
particular  direction,  was  obstructed  by  defend- 
ant, who  prevented  him  from  ^oing  in  any  di- 
rection but  one,  not  being  that  m  which  he  had 
endeavoured  to  pass.    Held,  no  imprisonment. 

And  this,  whether  the  plaintiff  had  or  had 
not  a  right  to  pass  in  the  first-mentioned  di- 
rection. 


Per  Patteson,  Coleridge,  and  WlDiams,  Js. 
Dissentiente,  Lord  Denman,  C.  J,  Bird  r. 
Jbne«,7a.  B.  742. 

INSOLVENT  DEBTOR. 

To  an  action  by  an  indorsee  against  llie  ac- 
ceptor of  a  bill,  the  latter  pleaded,  that  before 
the  commencement  of  the  suit,  a  petition  for 
his  protection  from  process  was  dulv,  and  ac- 
cording to  the  statute,  presented  by  him  to  the 
Court  of  Bankruptcy ;  that  afterwards,  and  be- 
fore action  brought,  a  final  order  for  protection 
and  distribution  was  made  in  the  matter  of  the 
petition,  by  J.  E.,  a  commissioner  of  the  said 
court,  duly  authorized  in  that  behalf;  and  that 
the  causes  of  action  in  the  declaration  were  con- 
tracted before  the  date  of  fihng  the  petition : 
Held,  on  special  demurrer,  that  this  was  a  suffi- 
cient plea  m  bar,  within  the  5  &  6  Vict.  c.  1 16, 
s.  10.     Cook  V.  Henson,  1  C.  B.  908. 

INSUBANCB. 

Constructive  total  loss,— A  policy  was  effected 
upon  a  ship,  valued  at  17,5001.,  from  China  to 
Madras,  whilst  there,  and  back  to  China.  The 
ship  had  originally  been  purchased  by  the 
owners  for  11,000/.,  and  was,  at  the  time  of 
effecting  the  policy,  together  %vith  her  storo, 
seamen°s  wages,  and  other  matters  not  consti- 
tuting her  permanent  value,  of  the  value  to  the 
plaintiffs,  of  the  sum  mentioned  in  the  policy. 
During  the  voyage,  the  ship  was  danaaged  by 
the  perils  of  the  sea,  so  as  to  become  incompe- 
tent to  proceed  on  the  voyage,  unless  repaired 
at  an  expense  of  not  less  than  10,500/.,  and 
being  so  repaired ,  she  would  have  been  worth 
a  sum  not  exceeding  9,000/.,  which  was  her 
marketable  value  at  the  time  of  effecting  the 
policy,  and  immediately  bfefore  the  damage. 

Upon  a  special  verdicf  folding  the  above  facts, 
and  also  finding  that  a  prudent  owner,  being 
uninsured,  would  not  have  repaired  the  vessel, 
and  that  she  was  duly  abandoned :  Held,  m  af- 
firmance  of  the  judgment  of  the  court  bebw, 
that  the  underwriters  were  liable  as  for  a  total 
loss.    Jrwn^  v.  Manning,  2  C.  B.  784. 

Case  cited  in  the  judgment:  Allen  t.  Sagnie,  8 
R.  &  C.  568  ;  3  Mann.  &  R.  9. 


JOINT-STOCK   BANK. 

Partner, —  Liability  of  quoad  3rd  parti& 
dealing  vith  thefirm.-^A,  B,  C.  and  D.,  who 
carried  on  business  under  the  firm  of  G.  P.  and 
Ck).,  in  1840  opened  an  account  with  a  banking 
company,  estaolished  under  7  Geo.  4,  c.  46 ;  1 
&  2  Vict.  c.  96,  and  5  &  6  Vict,  c.  86.  In 
1842,  A,  retired  from  the  firm,  but  this  fact 
was  not  advertised  in  the  London  Gasette,  nor 
was  any  alteration  made  in  the  pass-book: 
Held,  that  the  mere  fact  of  D.,  one  of  tbe  firm 
of  G.  P.  and  Co.,  being  also  a  director  of  the 
banking  company  (but  navingas  such  no  share 
in  the  management  of  or  interfeieooe  in  die 
banldng  accounts),  did  not  amount  to  notice, — 
actual  or  constructive,~to  the  bank,  of  the 
dissolution,  so  as  to  discharge  A,  in  respect  of 
a  debt  subsequentiy  accruing,— a  banking  com- 
pany so  established^  differing  in  this  respect 
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from  an  ordinary  trading  partnership.    Powles 

V.  Page,  3  C.  B.  16. 
Cases  cited  in  the  judgment :  Portbouse  ▼.  Par- 
ker, 1  Campb.  82 ;  Jacaud  ▼.  Frencb,  12  East, 
317  ;  Steward  r.  Dunn  13  M.  &  W.  664  ;  1 
Dowl.  &  L.  6iS^  649. 

LOTTERY. 

To  debt  for  money  had  and  received,  the  de- 
fendant pleaded,  that  a  certain  race  was  abont 
to  be  run,  and  that  an  illegal  game  called  a 
lottery,  not  authorized  by  law  or  act  of  parlia- 
ment, was  set  up  by  the  defendant  for  certain 
subscribers  of  12.  each,  (in  the  whole  amount- 
ing to  155,)  to  be  paid  to  the  defendant  under 
regulations  in  substance  as  follows : — ^That  the 
subscriber  whose  name  should  be  drawn  out  of 
a  box  next  after  the  name  of  the  horse  (drawn 
from  another  box,)  which  horse  should  be 
placed  first  in  the  race,  should  be  entitled  to 
receive  from  the  defendant  100/.  The  plea 
then  alleged  that  the  subscriptions  were  paid 
by  the  plaintiff  and  others  to  the  defendant, 
and  that  the  plaintiff,  under  the  regulations, 
became  entitled  to  the  100/.:  Held,  that  the 
plea  disclosed  a  transaction  within  the  prohi- 
bition of  the  Lottery  Acts,  10  &  11  W.  3,  c. 
27,  and  42  G.  3,  c.  119.  AUport  v.  Nutt,  I 
C.  B.  974. 

Held,  also,  that,  supposing  the  transaction  to 
he  a  bet,  it  was  an  illegal  bet.  AUport  v.  Nutt, 
1  C.  B.  974. 

Heid,  idso,  that  the  plea  was  good  in  form, 
as  setting  up  the  illegality  of  consideration  by 
statute.     AUport  v.  Nutt,  1  C.  B.  974. 

See  Thorpe  v.  Coleman,  1  C.  B.  990. 

"STARRIAOK. 

Assumpsit.  The  declaration  alleged  a 
promise  to  many  "  within  a  reasonable  time 
after  the  defendant  should  be  thereunto  re- 
quested by  the  plaintiff;"  and  without  averring 
a  request,  stated  for  breach  that  the  defendant 
had  wrongfully  married  another  person.  Flea, 
that  the  defendant  was  never  requested  to 
marry  the  plaintiff:  Held,  on  special  demurrer, 
that  the  declaration  was  gooa,  as  showing  a 
breach  of  contract  by  the  defendant,  which  dis- 
pensed with  any  necessity  for  alleging  a 
request ;  and  that  the  plea  was  consequently 
bad.     Short  v.  Stone,  3  D.  &  L.  580. 

Case  cited  in  the  judgment:  Harrison  r.  Cage 
and  ax.,  1  Ld.  Raym.  386;  1  Sallr.  24;  lH 
Mod.  214. 

MASTER  AND   SERVANT. 

Agreement  in  restraint  of  trade, — The  plain- 
tiffs agreed  in  writing  with  L,,  that  he  should 
serve  them  for  seven  years  as  a  crown-glass 
maker ;  that  he  should  not  during  that  term 
work  for  any  other  person  without  their 
license;  that  they  might  deduct  from  his 
wages  any  fine  he  might  incur  for  breach  of 
their  rules  ;  that  during  any  depression  of 
trade  he  should  be  paid  a  moiety  of  his  wages; 
that  if  he  should  be  sick  or  lame,  the  plaintiffs 
should  be  at  liberty  to  employ  any  other  person 
in  his  stead,  without  paymg  him  any  wages ; 
that  the  plaintiffs  should  pay  him,  so  long  as 


he  should  be  employed  and  work  as  a  crown-* 
glass  maker,  certain  wages  by  the  piece,  and  8/« 
a  year  in  lieu  of  house-rent  and  firing ;  and 
that  the  plaintiffs  should  have  the  option  of 
dismissing  him  from  their  service  on  giving 
him  a  month's  notice  or  a  month's  wages : 
Held,  that  this  agreement  bound  the  plaintiffs 
to  employ  L.  during  the  7  vears,  subject  to  the 
above  power  of  dismissal;  that  tnere  waSf 
therefore,  a  good  consideration  for  L,'s  contract 
to  serve  for  the  7  years,  and  the  agreement 
was  not  in  unlawful  restraint  of  trade.  Pilking-' 
ton  V.  Scott,  15  M.  &  W.  657. 

Caae  oited  in  the  judpnent :  Hitcbeock  v.  Co* 
ker,6  Ad.4fr;£ll.  440. 

MONEY    HAD   AND   RECEIVED. 

1.  S.,  the  owner  of  a  farm,  orally  employed 
defendant  to  sell  it  for  him.  Defendant,  with-» 
out  naming  the  seller,  agreed,  by  written  me- 
morandum, to  sell  the  farm  to  the  plaintiff  foe 
2,700^.,  and  gave  instructions  to  an  attorney  to 
prepare  a  contract  of  sale  bv  S,  to  plaintiff* 
Plaintiff  paid  defendant  100/.  deposit  in  part  of 
the  purchase-money,  and  afterwards  signed  the 
contract  of  sale  by  S,  to  himself,  by  which 
contract  he  agreed  to  pay  down  immediatelv  on 
its  execution  100/.  as  a  deposit,  for  wHcn  5. 
undertook  to  pay  interest  at  4  per  cent,  till  tho 
completion  of  the  purchase.  The  contract  was 
aftenrards  rescinoed  for  want  of  titie  in  the 
seller,  S.  Defendant,  before  he  had  notice  of 
the  rescinding,  paid  S,  50/.,  and  retained  the 
other  50/.,  though  without  the  consent  of  5., 
under  an  agreement  by  S,  to  give  him  one-half 
of  any  amount  above  2,600/.,  which  defendant 
might  get  for  the  farm:  Held,  that  plaintiff 
could  not  recover  any  part  of  the  100/.  from 
defendant.    Hurley  v.  Baher,  16  M.  &  W.  26. 

2.  Legacy — Priority  of  contract. — The  de- 
fendant, as  the  agent  of  an  executor,  wrote  to  a 
legatee  informing  him  of  his  legacy  and  its 
amount,  and  stating  that  he  would  remit  it  ill 
any  way  the  legatee  might  suggest.  He  transii 
acted  the  business  necessary  for  the  transfer  of 
the  legacy,  and  remitted  to  the  legatee  the 
amount  of  the  legacv,  minus  a  sum  deducted 
for  expenses :  Held,  tnat  the  defendant  was  not 
liable  to  the  legatee,  in  an  action  for  money  had 
and  received,  from  the  sum  so  deducted.  Bar* 
low  V.  Browne,  16  M.  &  W.  12l5. 

And  see  Assumpsit,  1. 

PARTNER. 

1.  Liability  of  quoad  Zrd  parties  dealing 
with  thefirm.^One  who  takes  a  share  of  the 
profits  as  such,  of  a  trading  concern,  thereby 
becomes  a  partner  as  to  3rd  persons,  on  the 
ground  of  tfiose  profits  formmg  a  portion  of 
the  fund  upon  which  creditors  have  a  right  to 
rely  for  payment.  Yet  the  receipt  of  a  per 
centage  upon  the  gross  amount  of  sales  made 
to  certain  customers,  by  tiie  person  who  recom« 
mended  such  customers,  does  not  constitute 
him  a  partner  as  against  3rd  persons. 

A.,  who  was  concerned  in  a  colliery,  in  the 
year  1830,  built  and  stocked  a  general  shop  in 
the  neighbourhood,  for  the  purpose  of  supplyi* 
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ing  goods  to  the  workpeople,  placing  B.  there  |  one  outside.    When  the  coach  had  proceeded 
to  conduct  the  business ;  A.  receiving  for  his  about  half  the  journey,  B.  takes  up  more  pas- 


own  use  7  per  cent,  upon  the  amount  of 
the  gross  sales  made  to  tihe  miners;  and 
B.  taking  all  the  rest  of  the  profits  of  the 
concern,  from  whatever  source  derived.  J.'s 
name  appeared  over  the  shop-door,  and  in  the 
excise  hcences;  and  down  to  the  year  1834,  all 
the  goods  supplied  to  the  shop  were  purchased 
and  paid  for  by  or  in  the  name  of  A,  In  that 
year  it  was  agreed  between  A.  and  B.,  that  the 
htter  should  thenceforward  buy  aU  goods  that 
were  required  for  the  shop,  and  that  the  former 
ahould  receive  5  per  cent  upon  the  amount  of 
sales  to  the  miners.  Alter  this  new  arrange- 
ment had  been  come  to,  B.,  who  had  several 
other  shops,  opened  an  account  with  a  bank  at 
Holywell,  and,  on  the  fidlure  of  the  bank  in 
1839j  there  was  a  balance  due  to  Ae  bankers 

on  that  account,  exceeding  2,000^    There  was ,  ^ ^ ^ , 

aa  evidence  to  show  that  credit  was  in  fMt|  parasols  without  making  the  atipnlatfld  ptj- 
given  to  A.  by  the  bank,  or  that  they  were '  ments,  or  do  amytkkiff  wkaievor  to  pnjidki 
aware  that  his  name  had  been  placed  over  the  A.'s  right  and  titlo  to  the  mvemiioH,  he  should 


sengers  than  he  was  licensed  to  carry,  where- 
upon  A.  and  the  other  person  innde  lean  the 
coach,  and  the  passenger  outside,  not  then 
being  able  to  obtain  the  luggage,  goes  on  to  the 
end  of  the  journey. 

Hddt  tliat  B.  was  not  entitled  to  vecorer 
from  J.  the  som  agreed  to  be  paid  for  die 
seats,  nor  was  he  entitled  to  recover  anything 
under  the  imdebitatu$  count  ^r  work  actaally 
performed.    Piekford  v.  Loooii,  34  L.  0.  Ul. 

PATXNT* 

1.  Liquidated  damages,  —  By  articles  of 
agreement  between  A.  and  B.;  after  reciting 
that  A,  had  invented  a  pansdl  upon  a  new 
principle,  it  was  agreed  that  B.  shoold  be  per- 
mittea  to  manufacture  it ;  and  that,  if  B. 
should,  pending  the  agreement,  inamifartore 


•hop-door,  or  that  they  supposed  him  to  be  a 
partner  at  the  time  the  debt  was  contracted. 
In  an  action  by  the  assignees  of  the  bankers 


pay  A.  100/.  as  liquidated  damages. 

In  case  for  breach  of  this  agreenent,  the 
dedaratioQ  afleged  that  A.  waa  Uie  proprietor 


against  A.  and  B.,  to  recover  the  balance,  the :  of  a  new  or  original  design  for  an  artide  of 
jory  having  negatived  the  existence  of  an  actual   manufacture,  having  reference  to  a  purpose  of 


partnership  between  A.  and  B.,  or  that  A,  had, 
with  his  own  permission,  been  held  out  as  a 
partner,  the  court  refused  to  disturb  the  verchct. 
eott  V,  EyUMy  3  C.  B.  32. 

Cases  cited  in'tbe  judgment :  Dry  r.  fioswell.  1 
Campb.  339 ;  Beujamin  r.  Porteus,  2  H.  Bin. 
590 ;  Exparte  Hamper,  17  Ves.  404 ;  Esparto 
Watsun.  19  Ves.  459. 

a.  Surety. — Release. — ^Where,  on  dissolution 
of  a  partnership,  two  of  the  partners  agree,  in 
consideration  of  a  sum  of  money  secured  by 
the  bond  of  a  third  partner,  to  pay  all  the 
debts,  and  to  release  him  from  all  liability  as 
to  the  joint  concern*  the  third  partner  becomes. 


utility,  BO  fieu*  as  the  design  waa  and  is  for  the 
shape  or  configuration  of  such  article,  that  is 
to  say,  of  a  new  and  original  design  for  ^ 
shape  and  configuration  of  a  parasol,  for  the 
purpose  of  opening  and  cloaing  the  same  with 
one  hand,  ana  which  design  had  not  before  or 
at  the  time  of  registration  been  pablisbed; 
that  such  design  was  duly  registered  accord- 
ing to  the  6  &  7  Vict.,  c.  65 ;  and  that  B. 
pubhshed  a  circukr  stating  A.^s  design  to  be 
an  infringement  of  a  patent  previously  granted 
to  C. 

B.  pleaded  that  A.  waa  not,  before  or  at 
the  time  of  the  registration,  the  inrfntofr  or 

aa  between  the  other  two  partn'ers  and  himself.  1  Pf^Prietor  of  a  new  or  origmal  design  far 
iMi  ucfcweeu  we  wuicr  two jiiirwicrB  »uu  jg«u»cu^ .  ^j^^  ^^^^  ^^  configuraUon  of  a  parasol,  not 


a  surety  only  in  respect  of  those  debts. 
T«  Maw,  4  D.  &  L.  66. 

3.  The  plaintiff  and  the  defendant  were 
partners.  Tney  dissolved  the  partnership,  the 
plaintiff  agreeing  to  take  all  the  debts  of  the 
firm  upon  himself,  and  to  release  the  defendant 
from  liability,  and  the  defendant  £[ivinff  him  a 
bond  for  a  certain  sum  payable  by  insUuments. 
The  plaintiff  fiedled  to  pay  a  debt  due  from  the 
firm,  whereupon  the  creditors  sued  the  defend- 
ant, and  obtamed  judgpment,  and  issued  ^Jl.  fa> 
vnder  which  the  sheriffs  seised  and  sold  the 
defendant's  goods,  and  out  of  the  proceeds  paid 
the  debt. 

Semble,  that,  in  an  action  on  the  bond,  the 
defendant  waa  entitied  to  set-off,  Mwumeypaid, 
the  sum  so  paid  by  the  sheriff.    RoagersY, 
itfiw,  15M.  &W.444. 
And  see  Joint^Stock  Bank. 

PASaSMGER. 

LiabiUty  qf  coach  proprietors, — A.  contracts 
with  B.,  a  coach  proprietor,  for  three  seata  in  a 
6Mch  firom  Y.  to  L,,  namely,  two  inside  and 


published  before  or  at  the  time  of  the  said 
registration,  modo  et  formd.  Held,  that  tha 
plea  did  not  raise  the  question— whether  or 
not  the  alleged  invention  of  A.  was  the  propw 
subject  of  a  certificate  of  registration  under  the 
stats.  5  &  6  Vict.  c.  100,  and  6  &  7  VicL,c.65. 
MiUingen  v.  Psciten,  1  C.  B.  799. 

2.  Trust  for  foreigner.-^ArguMeutaiwt  de- 
nial that  grantor  was  trw  and  first  isivmtsr,^ 
Sufficiency  of  spec^o/tofi.— A  patent  granted 
to  a  British  subject,  in  his  own  name,  for  u 
invention  communicated  to  him  by  a  fopignffi 
the  subject  of  a  state  in  amity  with  this  cm^ 
try,  is  not  void,  although  such  patent  be  in 
truth  taken  out,  and  held  by  the  grantee,  0 
trust  for  such  fordgner.  . 

In  such  case,  the  grantee  ia  the  true  ad 
first  inventor  within  this  realm,  within  ne 
Stat.  21  Jac.  c.  3. 

In  case  for  an  alleffed  in&ingement  oft 
patent  so  granted,  the  defendant  pkded  tfaj^ 
by  an  agreement  made  in  France^  between  tbe 
original  inventor  and  the  King  of  the  Frenco, 
the  former,  for  the  eonaidbrationa  tiieran  men- 
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tioned^  assigned  tlie  mvention  to  the  French 
govemmenty  and  that,  by  virtue  of  that  agree- 
znenty  and  by  the  laws  of  France,  the  invention 
became  vested  in  the  King  of  the  French,  in 
right  of  his  crown,  who  ther3>y  became  entitled, 
by  the  laws  of  France,  to  vend  and  publish  the 
inyention,  as  well  in  that  country  as  in  Great 
Britain  and  Ireland,  and  in  any  other  country 
or  place  where  he  should  think  fit,  without 
any  license  from  the  inventor,  concluding 
"  wherefore  the  said  letters-patent  were  and 
are  void,''  &c. :  Held,  that  the  plea  was  bad  in 
substance,  inasmuch  as  it  contained  no  denial 
of  the  auction  that  the  patentee  was  the  true 
and  first  inventor  within  this  realm,  which  is 
aQ  that  is  necessary  to  sustain  the  validit)^  of 
the  letters-patent,  m  respect  of  the  granting 
thereof. 

Held  also,  that  the  circumstance  of  the  ori- 
^nal  inventor  having;,  for  a  valuable  considera- 
tion, parted  with  his  interest  in  the  discovery 
to  a  person  in  France,  was  no  bar  to  his  right 
to  take  out  a  patent  for  the  same  invention  in 
this  country. 

A  further  plea  contained  an  additional  alle- 
gation, that  the  King  of  the  French  had  openly 
published  and  made  known  the  invention,  and 
the  manner  of  performing  the  same,  to  the 
people  of  France,  for  the  use  and  benefit  of 
that  people,  and  of  all  other  nations  and  people 
in  the  world,  as  a  free  gift  and  benefaction  for 
the  benefit  of  all  man£nd,  without  limitation 
or  restriction,  wherebv,  according  to  the  laws 
of  France,  the  defenuants  became  and  were 
entitled  to  use,  exercise,  and  vend  the  said 
inyention  in  any  country  or  place,  at  their  free 
will  and  pleasure,  without  the  leave,  or  license, 
or  hindrance  of  the  original  inventor,  &c. : 
Heldj  that  the  plea  afforded  no  answer  to  the 
action. 

The  title  described  the  patent  to  be  for  "a 
new  or  improved  method  of  obtaining  the 
spontaneous  reproduction  of  all  the  imaj^es 
received  in  the  focus  of  the  camera  obscun^:" 
Held,  that  this  was  sufficientiy  precise  and 
certain.  Beard  v.  Egerton,  3  C.  B.  97. 
Cases  cited  in  the  jadgoent:  Coae  of  Monopolies, 

Darcy  ▼•  AUeo,  Noy.  Rep.  178 ;  11  Co.  Rep. 

84 ;  Clothworkers  of  Ipswich,  Godbolt,  252 ; 

Blozam  r.  EJsee,  1  C.  &  P.  558 ;  R.  &  M. 

187 ;  6  B.  &  C.  169;  9  D.  &  R.  «15  ;  Chap- 

pell  ▼.  Parday,  14  M.  &  W.  318  ;  Neilson  v. 

Hartford.  8  M.  «e  W.  806 ;  Nickels  v.  Haslam, 

7  M.  &  G.  S78  i  8  Seott,  N.  R.  97. 

PRINCIPAL  AKD   AOBNT. 

SeeAgemtj  Co»iract  qf  Sale. 

PRINCIPAL  AND   SURETY. 

Con^lfosUum  deed*  —  Reserve  of  remedies 
agaiiist  surety, — ^The  plaintiff,  a  shareholder  in 
a  banking  company,  became  a  surety  for  ad- 
¥aacea  to  be  made  by  the  companv  to  the  de- 
fendant. The  defendant  afterwarcbB  executed  a 
compKiBition  deed,  to  which  the  plaintiff  ana  the 
bankiBg  company  were  parties,  whereby  he  as- 
auned  his  property  to  trustees  for  the  benefit 
oT  his  creaitm :  and  this  deed  contained  a 
stipulatioii  for  a  reserve  of  remedies  against 


sureties  for  the  defendant.  The  plaintiff  having 
been  compelled  to  pay  the  debt  to  the  banking 
company  :  Held,  that  he  was  entitled  to  recover 
back  the  amount,  in  an  action  for  money  paid, 
from  the  defendant.  Kearsley  v.  Cole,  16  M.  & 
W.  128. 

Cases  cited  in  the  judgment:  Ezparte  Davidsooy 
1  Mont.  D.  &  D.  648 ;  Ezparte  Gifibrd,  6  Yes. 
805;  BouUbeev.Stubhs,18ye8.20;  Ezparta 
Glendinning,  Buck's  B.  C.  517  ;  Smith  v. 
Winter,  4  M.  &  W.  554  ;  Nicholson  v.  Revill, 
4  A.  &  £.  675  ;  Cheetham  y.  Ward,  1  Bos.  & 
P.  630  ;  Solly  v.  Forbes,  f  Brod.  &  B.  38 ; 
Lewis  ▼.  Jones,  4  B.  &  Cr.  51.5. 

See  Bond,  2, 

PUVILXOXD  COMMUNICATION. 

See  Slander. 

PROMISSORY  NOTB. 

What  is.— The  following  instrument  waa 
held  not  to  be  a  promissory  note : — "Drury  v. 
Vaughan.  In  consideration  of  W.  Drury  not 
taking  any  further  proceedings  in  the  above 
action,  I  do  hereby  undertake  with  the  said  W. 
Drury,  that  I  will  pay  unto  the  said  W.  Drury 
Zh  5s.  every  quarter  of  a  year  from  this  day, 
nntil  the  whole  of  the  principal  money  now 
due  from  Messrs.  J.  &  T.  Vaughan  to  Mr. 
Drury,  261.  Is.,  with  lawful  interest  for  the 
same  from  the  date  hereof,  be  fully  paid  and 
satisfied,  and  the  first  of  such  quarterly  pay- 
ments to  become  due  on  the  3(Hh  day  ot  Octo- 
ber next.  It  is  understood  that  this  under- 
taking is  not  to  be  a  release  or  a  discharge  of 
the  note  signed  by  Mr.  J.  Vaughan  and  Mr. 
T.  Vaughan  to  the  said  W.  Drury,  on  the  9th 
of  Maroi,  1840,  but  as  an  additional  security 
for  the  above-mentioned  amount  now  due  on 
such  note,  with  the  interest.  Drtiry  y, 
Macmday,  16  M.  &  W.  146. 

8HSRIFF. 

1.  A  sheriJF  having  applied  for  relief  under 
the  Interpleader  Act,  a  judge  directed  the  goods 
to  be  sold,  and  the  money  paid  into  court,  to 
abide  the  event  of  an  issue  between  the  claim- 
ant and  execution  creditor.  A  verdict  being 
found  for  the  claimant,  he  then  brought  an 
action  against  the  sherifT  for  breaking  and  en- 
tering his  dwelling-house,  and  seizing  and  con- 
verting his  goods.  The  court  ordered  that  so 
much  of  the  declaration  as  charged  the  defend- 
ant with  seizing  and  converting  the  goods 
should  be  struck  out.  Abbott  v.  Richards,  3 
D.  &  L.  487. 

2.  The  plaintiff  recovered  judgment  against 
the  defendant  for  61/.,  and  a  ca.  sa,  issuea,  in- 
dorsed to  levy  that  sum,  together  with  costs, 
&c.  The  sheriff  having  disobeyed  a  rule  of 
court  to  bring  in  the  body,  an  attachment 
issued  against  him,  which  was  set  aside  on 
payment  of  costs,  and  on  perfecting  special 
Sail.  These  terms  not  beinff  comphed  with, 
owing  to  a  mistake  of  the  sheriff's  officer,  a 
habeas  cormts  issued  to  the  coroner  to  bring 
up  the  boay  of  the  sheriff.  The  sheriff  there- 
upon took  out  a  summons  to  show  cause 
why,  upon  his  complying  with  the  previouB 
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rule,  and  paying  the  costs  of  the  habeas,  all 
further  proceedings  under  it  should  not  be 
stayed.  Before  this  summons  became  return- 
able, the  under-sheriff  paid  over  to  the  plain- 
tiff's attorney  the  full  amount  of  the  penalty  of 
the  bail-bond,  and  the  costs.  The  court  made 
absolute  a  rule  upon  the  plaintiff  to  refund  to 
the  sheriff  the  surplus  beyond  the  61/.  and 
costs.  Reg,  v.  Sheriff  qf  Middlesex,  15  M.  & 
W.  146. 

SLANDER. 

Privileged  communica/ton.— Plaintiff  inquired 
of  defendant  if  he  had  accused  her  of  using 
false  weights  in  her  trade.  Defendant,  in 
presence  of  a  third  person,  answered  :  "  To  be 
sure  I  did.    You  have  done  it  for  years." 

Held,  that  the  latter  words  were  actionable, 
and  not  privileged  by  reason  of  the  plaintiff's 
inquiry ;  the  evidence  showing  that  such  in- 
quiry was  caused  by  a  former  statement  of  the 
defendant  himself.  Griffiths  v.  Lewis,  7  Q.  B. 
61. 

Cases  cited  in  die  judgment :  Smiih  ▼.  Mathews, 
I  M.  fit  Rob.  151 ;  Toogood  v.  Spy  ring,  1  Cro. 
M,  fie  R.  181.  S.  C.  4  Tyr.  582  ;  Padmore  v. 
Lawrence,  11  A.  &  E.SBOj  Warr  v.  Jolly,  6 
Car.  &  P.  497. 

SLAVE,  KMANCIPATED. 

Contract  for  transfer  of  services  of  appren- 
ticed negroes  formerly  slaves. — Declaration  in 
debt  alleged:  That,  by  agreement  made,  to 
wit,  on  the  25th  of  September,  1834,  between 
plaintiff  and  defendant,  in  consideration  of 
7,800/.,  payable  as  after  mentioned,  plaintiff 
did  sell,  assign,  transfer,  and  make  over  all 
his  right,  title  and  interest  in,  and  to  the 
services  and  labour  of  one  hundred  and  fifty- 
three  apprenticed  labourers,  formerly  slaves, 
belonging  to  plaintiff,  for  and  during  the  term 
of  their  apprenticeship  to  defendant,  his  heirs, 
executor,  or  assigns,  and  engaged  to  warrant 
and  defend  him  from  all  claims  and  demands 
on,  and,  otherwise,  as  far  as  was  in  plaintiff's 
power,  to  guarantee  the  undisturbed  possession 
of,  the  services  of  such  labourers  according  to 
law :  and  defendant  promised  to  pay  plaintiff 
the  7,800/.,  in  six  instalments  of  1,300/.,  at 
specified  annual  periods :  and  it  was  agreed 
that,  in  case  of  failure  in  the  required  pa}nnent 
of  any  instalment,  plaintiff  should  be  entitled 
to  reclaim  the  services  of  such  labourers 
during  the  remaining  term  of  apprenticeship, 
and  the  services  should  revert  to  plaintiff, — 
defendant  remaining  liable  for  sucn  sums  as 
should  be  then  due  for  the  value  or  hire  of 
the  labour  during  such  period  as  defendant 
should  have  received  the  services  at  the  rate 
of  1,300/.  per  annum.  Averment,  that  de- 
fendant had  the  services,  to  wit,  from  the  time 
of  making  the  agreement  for  and  during  the 
term  of  tne  apprenticeship,  and  plaintiff  was 
always  ready  and  willing  to  warrant,  &c.,  and 
did  warrant,  &c.,  and  otherwise  guarantee, 
&c.,  (in  the  terms 'of  the  agreement ;)  and  de- 
fendant had  undisturbed  possession,  &c.  during 
the  term ;  but,  although  defendant  paid  four 


of  the  instalments,  and  the  time  for  paying  the 
other  two  had  elapsed,  he  did  not  pay,  &c. 

Held,  by  the  Court  of  Queen's  Bench,  (on 
objection  taken  upon  argument  of  demuzrs 
to  a  plea,)  that  it  did  not  appear,  and  the 
court  would  not  intend,  in  the  absence  of 
express  statements,  that  the  agreement  was 
in  any  respect  contrary  to  the  law  of  England 
generally,  or  to  stat.  3  &  4  W.  4,  c.  73,  a.  10 : 
That  if  the  validity  of  the  agreement  depended 
on  section  10,  the  plaintiff  was  not  bound  to 
state  that  any  act  of  assembly.  Sec,  mentioned 
in  that  clause,  had  been  nuule  and  complied 
with,  or  that  none  had  been  made :  And  that 
the  declaration  was  good. 

Judgment  affirmed  by  the  Court  of  Ex- 
chequer Chamber. 

Plea  3,  to  the  above  declaration,  that  during 
the  term  for  which  the  services  were  trans- 
ferred, and  before  either  of  the  last  instal- 
ments became  due,  plaintiff,  against  the  will  of 
the  defendant,  removed  the  labourers  from  his 
plantation  to  that  of  the  plaintiff,  and  then 
detained  them  from  thence  hitherto,  and  de- 
fendant has  never  had  their  services  since  the 
removal.  And  further,  that  the  defendant 
declined  to  pay  the  last  two  instalments,  and 
failed  in  the  required  payment  of  one,  and 
thereupon  the  services  of  the  labourers  re- 
verted to  plaintiff  according  to  the  agreement ; 
and  that  all  sums  due  at  the  time  of  soch 
failure  for  the  value  or  hire  of  the  labour  while 
defendant  had  the  services  were  paid :  Held, 
by  the  Court  of  Queen's  Bench,  on  demurrer, 
a  bad  plea,  as  not  showing  that  the  plaintiff 
exercised  his  right  to  reclaim,  on  definuU  made 
by  the  defendant.  ^t 

Judgment  affirmed  by  the  Court  of  Exche- 
quer Chamber. 

Plea  1.  That  before  either  of  the  last  two 
instalments  became  due,  the  agreemdat  was 
rescinded  by  and  with  the  consent  of  the  plain- 
tiff«and  defendant.  Plea  4.  That  the  agree- 
ment was  made  at  Berbice,  in  British  Guiana, 
between  British  subjects,  and  was  made  for 
the  purpose  of  transferring,  and  purporting 
to  transfer,  the  ser\'ices  of  one  hundred  and 
fifty-three  labourers  during  their  term  of  ap- 
prenticeship, according  to  the  statute.  That, 
after  such  agreement,  defendant  had  the  ser- 
Wces  till  the  1st  of  August,  1838 ;  that  in 
July,  1838,  the  governor  and  council  of  Ber- 
bice, according  to  the  statute  and  usages  of 
the  colony,  made  an  ordinance  that  all  persons 
who,  on  the  1st  of  August,  183S,  were  ap- 
prenticed labourers  should,  from  that  day,  oe 
discharged  from  such  apprenticeship,  and 
thereupon,  and  before  breach  of  the  agree- 
ment, the  labourers  were  discharged,  &c.,  and 
the  parties  to  the  said  agreement  were  pre- 
vented and  prohibited  by  the  authority  afore- 
said from  further  performing  the  same.  Aver- 
ment, that  defendant  paid  the  instalments  for 
the  irhole  time  during  which  he  had  and  could 
by  law  have  the  services.  Replication  to  plea 
I.  That  the  agreement  was  not  by^ndwith 
the  consent  of  plaintiff  and  defesdant  rescind- 
ed.    To  plea  4.  That  the  parties  were  not 
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prevented  or  prohibited  by  authority  of  the 
said  ordiaance  from  further  performing  the 
agreement.    Issues  thereon. 

On  a  special  case,  settinff  forth  the  plead- 
ings and  stating  that  the  ordinance  was  made 
as  pleaded:  Held,  by  the  Court  of  Queen's 
Bench,  that  the  act  of  the  colonial  governor, 
determining  the  apprenticeship,  was  not  such 
a  consent  of  Britisli  subjects  in  the  colonv  as 
would  support  the  averment  of  plea  1.  And, 
as  to  plea  4,  that  the  agreement  was  not  a 
contract  of  hiring  and  letting,  but  an  abso- 
lute contract  for  a  sale  and  transfer  of  plain- 
tiff's right  to  the  services  for  a  gross  sum  of 
money  due  in  preesenti,  though  payable  by 
instalments ;  and  that  plaintiff  was  entitled  to 
the  last  instalments,  though  the  lqg[islature 
bad  determined  the  apprenticeship  before  they 
became  due.  And  that  both  issues  must  be 
foand  for  plaintiff,  and  judgment  entered  ac- 
cordingly. 

Judgment  affirmed  by  the  Court  of  Exche- 
quer Chamber. 

Plea  2.  That  the  agreement  was  made  in 
Guiana,  &c.,  and  for  the  purpose,  &c.,  (as  in 
plea  4,)  and  that,  before  the  agreement  an 
ordinance  was  made  by  the  government  of  the 
colony,  enacting  that  no  deed  or  instrument 
should  be  good  or  valid  in  law  to  pass  or  con- 
vey, or  affect,  the  services  of  any  apprenticed 
labourer,  unless  a  memorandum  of  such  deed, 
8cc.  were  made  in  a  book  to  be  kept  for  that 
purpose  in  the  Colonial  registrar's  office  within 
one  month  after  executing  such  deed,  &c. 
Averment,  that  such  book  was  kept  in  the 
office,  but  that  no  memorandum  of  the  said 
agreement  was  made  according  to  the  ordi- 
nance'within  one  month  after  executing  the 
agreement.  Replication,  that  no  book  was 
kept  for  the  purpose  in  the  plea  mentioned. 
Issue  thereon. 

HeU  by  the  Court  of  Queen's  Bench,  that 
although  by  the  omission  to  register,  the  agree- 
ment so  far  became  void  that  the  vendee  could 
no  longer  claim  the  8er\'ices,  it  was  not  void  as 
to  the  vendor's  claim  for  purchase  money : 
that  the  vendee  appeared  to  be  the  party  wno 
ought  to  have  registered ;  and  that,  if  the  omis- 
sion could  have  been  a  sufficient  defence,  the 
plea  ought  to  have  shown  that  the  duty  of  re- 
gistering lay  on  the  plaintiff:  and,  a  verdict 
Earing  been  taken  for  the  defendant  on  the 
last-mentioned  issue,  the  court  gave  judgment 
for  the  plaintiff  non  obstante  veredicto. 

Judgment  affirmed  by  the  Court  of  the  Ex- 
chequer Chamber.  Mittelholzer  v.  Fullarton, 
6Q.B.  990;  Fullarton  y.  Mittelholzer,  6  Q.B. 
1022. 

STOCK   IN   EAST  INDIA   COMPANY. 

Duty  to  transfer  stock. — Condition, — Decla- 
ration in  case,  alleging  that  plsdntiff  was  pos- 
sessed of  a  share  in  the  stock  standing  in  the 
books  of  defendants,  the  East  India  Company, 
in  his  nafne,  which  stock  was,  according  to  the 
statutes,  transferable  in  defendant's  books 
by  defendants  making,  at  reasonable  times, 
such  transfer  to  any  such  person  as  the  pro- 


prietor should  require;  and  that,  before  the 
committing,  &c.,  no  transfer  of  plaintifi^s  share 
had  been  so  made :  by  reason  whereof  it  was 
defendants'  duty  to  make  and  enter  in  their 
books,  at  all  reasonable  times,  such  transfer  of 
plaintiff^s  share  as  he  should  reasonably  re- 
quire. That  afterwards  plaintiff  requested  de- 
fendants to  make  and  enter  in  their  books,  on 
&c.,  being  the  nroper  and  usual  time,  a 
transfer  of  his  saia  share  to  such  person  as  he 
might  name  for  that  purpose  at  the  time  of  the 
transfer :  that  afterwards,  on  &c.,  plaintiff  was 
ready  and  willing  to  transfer  his  said  share  to 
a  proper  person  then  about  to  be  named  by 
plaintiff,  and  who  was  then  ready  and  willing 
to  receive  the  same,  and  was  a  nerson  to  whom 
the  same  might  be  lawfully  ana  properly  trans- 
ferred :  notice  to  defendants,  and  request  to 
them  by  plaintiff  to  transfer :  whereupon  it 
was  the  duty  of  defendants  to  make,  within  a 
reasonable  time,  a  transfer  of  the  share  to  the 
said  person  then  about  to  be  named,  and  who  was 
then  readv  and  willing  to  accept  the  same. 
Breach,  tnat  defendants,  before  plaintiff  had 
named  the  said  person  to  whom,  &c.,  did  not 
nor  would,  when  so  requested  and  authorized, 
or  within  a  reasonable  time,  &c.,  make  the  said 
transfer  of  the  said  share,  or  any  transfer  what- 
soever, but  refused  to  make  and  enter  in  their 
books  any  transfer  thereof  to  any  person  what- 
soever. 

Held,  on  demurrer  to  a  subsequent  pleading, 
that  the  declaration  showed  no  duty  to  enter  a 
transfer  to  a  transferee  not  named  at  the 
time  of  the  proposal  to  transfer ;  that  the  re- 
fusal alleged  must  be  taken  with  reference  to 
the  demand,  and  that  the  declaration  was  bad 
in  substance  for  not  showing  a  breach  cor- 
responding with  the  duty.  Gregory  v.  TAe 
East  India  Company,  7  Q.  B.  199* 

SURKTY. 

See  Principal  and  Surety. 

TRAOB. 

See  Master  and  Servant, 

WARRANT   OP  ATTORNEY. 

Joint  or  several. — A  warrant  of  attorney  ex- 
ecuted by  two  persons,  authorizing  attorneys 
to  appear  "  for  us  and  each  of  us,"  and  to 
receive  a  declaration  "  for  us  and  each  of  us," 
in  an  action  of  debt,  &c.,  and  after  judgment 
entered  up,  "  for  us  and  in  our  name,  and  as 
our  act  and  deed,"  to  execute  a  release  of 
errors,  &c.,  is  Joint  only,  and  not  joint  and 
several.    Dalrymple  v.  FYaser,  2  C.  B.  698. 

'   WORK   AND   LABOUR. 

Where  the  appumriate  remedy, — A.  was  em- 
ployed by  B.  to  devise  a  method  of  cunning 
metal  tubing  for  the  purpose  of  manufacturing 
life-buoys,  of  which  B.  was  patentee :  Held, 
that  A,  might  recover  compensation  for  the 
labour  and  skill,  and  also  the  value  of  the  ma- 
terials employed  by  him  in  the  course  of  the 
work,  under  a  count  for  work  and  labour  and 
materials.     Chrafton  v.  Armitage,  2  C.  B.  337* 

And  see  Assumpsit,  2. 
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ANNUAL  REGISTRATION  OF  AT- 
TORNEYS. 


In  <Mrd«r  to  expedite  the  prepvationa  for  the 
Anniial  Gertifioates  of  AttovneyB^  which  are  to 
be  iseued  next  month,  it  is  desirable  that  the 
London  agents  shall  fill  up  the  deelarations  a(s 
cording  to  the  6  &  7  Vict.  c.  73.  The  forma 
maybe  obtained  (without  expenee)  from  the 
Secretary  at  the  office  of  the  Incorporated  Law 
Society,  as  the  Registrar  of  Attorneys. 

We  understand  that  whilst  it  will  be  an  ac- 
commodation to  the  officer  who  has  to  examine 
these  10,000  documents,  to  receive  them  as 
early  as  possible,  the  conyemence  of  the  pro- 
fession will  be  consulted  by  having  their  cer- 
tificates in  readiness  at  the  day  appointed. 


MASTER   EXTRAORDINARY    IN  CHAK- 
CERY. 


LEGA.L  OBITUARY. 

Aug.  8. — ^William  Thomas  Paris,  Solicitor,  of 
Stroud,  Gloucestershire.  Aged  41.  Admitted 
on  the  Roll,  H.  1827. 

Aug,  12. — ^Anthony  Freeman  Payn,  jun..  So- 
licitor, of  Hythe*  Aged  26.  Adxnitted  on  the 
Roll,  E.  1844. 

Aug,  13. — George  Abbey,  Solicitor,  of  North 
ampton.  Coroner  for  the  county,  and  Secretanr 
of  the  Northamptonshire  Law  Society.    Ad- 
miUed  on  the  Roll,  £.  1810. 

Aw.  26. — Henry  Lucas,  Solicitor,  of  New- 
port Pagnell,  Bucks.  Aged  56.  Admitted  on 
the  Roll,  £.  1814. 

Aug.  27. — Joseph  Ashton,  of  the  Middle 
Temple,  Barrister-at-Law.  Aged  27.  Called 
to  the  Bar  21st  Nov.  1845. 

Sept.  4. — Nathaniel  Stevens,  Solicitor,  of 
Gray's  Inn  Square.  Admitted  on  the  Rolt  T. 
1806. 

Sept.  6.— William  Scott  Peckham,  of  the 
Inner  Temple,  Barrister-at-Law.  Aged  75. 
Called  to  the  Bar  2nd  July,  1813. 

Sept.  11.  —  Clement  Patteson,  Solicitor,  of 
Berwick-upon-Tweed,  Admitted  on  the  Roll, 
T.  1800. 

Sept.  14. — Charles  Cook,  Solicitor,  of  New 
Inn.  Aged  50.  Admitted  on  the  Roll,  £. 
1818. 

Sept.  15.— S.  Barrett,  of  Lincoln's  Inn,  Bar- 
rister-at  Law.  Called  to  the  Bar  of  the  Middle 
Temple  24th  Nov.  1837- 

Sept.  25.  —  The  Right  Hon.  Sir  John  Bern- 
ard Bosanquet,  Knt,  M.  A.,  late  one  of  her 
Majesty's  Justices  oi  the  Court  of  Common 
Pleas.  Affed  74.  Called  to  the  Bar  by  the 
Society  of  Lincoln's  Inn,  9th  May,  ]  800 ;  ap- 
pointed a  Serjeant-at-Law,  M.  T.  1814;  a 
King's  S^eant,  £.  T.  1827;  a  Justice  of  the 
Common  Pleas,  H.  T.  1830. 

September  25.  — Isaac  Laflt»  Solicitor,  of 
Hadlcngh,  Sufiblk,  aged  60.  Admitted  on  the 
Roll,  £•  1817. 


Fnm  Auguit  S4t^  to  Sept.  l7tA,  1947,  UA  r 
with  tUiet  wktm  gnttted^ 

Dayiea,  Jamas,  Heieford.    Sept.  14. 


OKSOLUTIONS  OF  PROF£S8IONAL  PART- 
NCRSniPS. 

FnmAugutt  fMi,  to  Sept.  t7th^  1847,  Mik  tefam^ 
with  data  vhtn  gamttod* 

Andrew,  Jobn,  and  William  Andrew,  MaDehsaCcr, 
Attorneys  and  Solicitors.     Sept.  S. 

Armstrong,  William  Matthew,  aad  Charles  Fialier, 
38,  Red  lion  Sqnare,  Holboni,  Attorneys  aod 
Solicitors.    Sept.  17* 

Ellis,  John  Luttman,  Ridiard  Blagdon,  and  Hemy 
Upton,  Petworth.  Attorneys  and  Solicitors,  so 
far  as  regards  the  said  John  Luttmaa  Ellis. 
Angt7. 

England,  Jojin,  and  George  Lawrence  Shackk^ 
Kingston-upon-HuUy  Attomejs  and  Solieitors. 
Sept.  5. 

Fennel],  Edward  Francis,  Rohert  John  ChiM,  and 
William  Robert  Kellj,  St,  Bedford  Row, 
Attorneys  and  Solieitors,  so  fiir  as  regards  the 
said  Edward  Francis  Fennel].    Sept.  S. 

Qoilter,  James,  and  John  Tajlor,  T,  Gray's  Lm 
Square,  Attorneys  and  Sohcitora.    Sept.  10. 


THE  EDITOR'S  LETTER  BOX. 

In  the  earlier  years  of  this  work,  we  woe 
accQstomed  to  auhmit  to  oar  readers  the  ndh 
stance  only  of  New  Statntea,  and  to  publish 
them  in  extenso,  with  notes,  in  detadied 
volumes.  We  have  for  several  years  iodnded 
all  the  Law  Acta  verbatim  in  the  Legal 
Observer. 

We  also  published,  from  the  year  1831,  in  a 
separate  form,  ''The  Analytical  Digest  of 
Cases  reported  in  all  the  Courts."  We  hare 
now  incorporated  the  Digest  of  Cases  into  the 
principal  work.  Thns  all  our  readers  have  the 
benefit  of  the  entire  collection  of  Statutes  rest- 
ing to  the  Law  and  the  effect  of  the  Dedaoos 
ofall  the  courts. 

We  were  also  fonneiiy  in  the  habit  of  pub* 
lishing  divers  volumes  for  professional  me. 
We  now  intend  to  incorporate  whatever  may  be 
useful  into  the  Legal  Observer  itself,  and 
render  it  a  book^of  indispensable  utili^,  as  well 
to  the  practitioner  as  the  student. 

The  suggestions  for  the  Legal  Abnaaae, 
Year-^Book,  Remembnmcer,  and  Diary  fsr 
1848,  shall  be  carefully  conaidered. 

We  are  obliged  to  G.  J.  for  the  Report  of  the 
Decision  at  the  Judge's  Chambers,  and  »hpn 
insert  it  next  week. 


DiaEST,    AND  JOURNAL    OF   JURISPRUDENCE. 


SATURDAY,  OCTOBER  9,  1847. 


"  Quod  magis  «d  nos 
Pertinet,  et  noctre  malum  «rt»  agitamiu." 

HO&AT. 


RECENT   ALTERATIONS   IN   THE 
CRIMINAL  LAW. 


JUYBNILE    OFFBNDBBS'   ACT. 

Thb  Statutes  passed  in  the  Session  of 
Parliament  which  has  lately  concluded, 
effecting  alterations  in  the  Criminal  Law, 
although  limited  in  number,  are  not  devoid 
of  importance.  The  acts  falling  with- 
in this  description  are,  the  *' Juvenile 
Offenders'  Act,"  10  &  11  Vict.  c.  82;  the 
J* Threatening  Letters  Act,"  10&  11  Vict. 
c66:  and  the  *<  Custody  of  Offenders' 
Act,"  10  &  11  Vict.  c.  67-  All  these 
statutes  have  been  printed  verbatim  in  the 
present  volume,  and  will  demand  attentive 
perusal  and  consideration  from  those  who 
are  interested  or  engaged  in  the  adminis- 
tration of  the  Criminal  law.  | 

The  Juvenile  Offenders'  Act,»  when   its  i 
provisions  come  to  be  carefully  examined, ! 
can  scarcely  fail  to  be  deemed  a  grave  ex- 1 
periment,  involving  the  consideration  ofi 
legal  principles  of  acknowledged  import- 1 
ance.      The    avowed  object    which    the 
framers  of  this  measure  had  in  view  was, 
to  avoid  the  evils  of  long  imprisonment,  as 
regarded  juvenile  offenders,  by  allowing 
persons  of  this  class  to  be  proceeded  against 
la  a  summary  manner,  without  the  inter- 
vention of  a  jury.     To  effect  this  object 
the  act  provides,  that  every  person  who 
shall  be  charged  with  having  committed,  or 
attempted  to  commit,  or  with  having  been 
ttding,  abetting,  counselling^  or  procuring 
the  commission  of  ^y  offence,  which  may 
now  or  liereafter  be  by  law  deemed  or  de- 
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clared  to  be  simple  larceny,  or  punishable 
as  such,  and  whose  age  shall  not,  in  the 
opinion  of  the  justices,   exceed  fourteen 
years,  shall,  upon  conviction  before  two 
justices  assembled  in  petty  sessions,  at  the 
usual  place,  and  in  open  court,  be  liable  to 
certain  punishment,  at   the  discretion  of 
the  justices.    The  person  so  convicted  may 
be  imprisoned  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding 
three  months,  with  or  without  hard  labour ; 
or  he  may  be  adjudged  to  pay  any  sum  not 
exceeding  3/. ;  or,  if  a  male,  may  be  once 
privately  whipped,  either  instead  of,  or  in 
addition  to  such  imprisonment.    Moreover, 
upon  the  hearing  of  the  case,  if  the  justices 
shall  deem  the  offence  not  to  be  proved,  or 
that  it  is   not  expedient   to  inflict   any 
punishment,  they  may  dismiss  the  party 
charged,  on   his  finding  sureties   for   his 
good  behaviour,  or  without  sureties,  and 
give  him  a  certificate  of  dismissal,  which 
certificate,  as  well  as  a  conviction,  shall 
have   the   effect  of  releasing  the  person 
charged  from  further  proceedings  for  the 
same  cause.     It  is  also  provided,  that  if 
the  justices  shall  be  of  opinion,  before  the 
person  charged  has  made  his  defence,  tliat 
the  case   is  a  fit  subject  for  indictment, 
they  may  decline  to  adjudicate  thereupon 
summarily,  or  if  the  person  charged,  upon 
being  called  upon  for  his  defence,  refuse^ 
to  have  his  case  summarily  disposed  of,  it 
shall  be  dealt  with  by.  the  justices  as  if 
this  act  had  not  passed. 

The  latter  provision  materially  diminishea 
the  feeling  of  jealousy  with  which,  we  con- 
fess, we  regard  all  attempts  to  supersede 
that  now  much  decried  institution,  trial  by 
jury*.  As  we  understand  x\m  enactofent* 
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before  the  trial  by  jury  is  dispensed  with 
in  any  case  in  which  it  is  now  required  by 
law,  the  party  putting  the  law  in  motion^ 
the  justices,  and  tlie  person  charged,  must 
ail  concur  in  considering  the  tribunlil  se- 
lected at  letfst  Bs  well  fitted  as  a  jury  for 
deciding  upon  the  merits  of  the  case. 
Assuming  that  tlie  accused  "juvenile"  is  in 
every  case  well  informed  as  to  his  rights,* 
and  capable  of  deciding  discreetly  as  be- 
tween the  justices  and  a  jury,  so  ^r  as  the 
immediate  parties  are  concerned,  perhaps 
they  have  not  much  reason  to  complain, 
and  the  enactment  may  be  deemed  a  harm- 
less experiment.  It  is  not  very  difficult  to 
conceive  that  cases  may  arise,  however,  in 
which  the  law  may  be  put  in  motion  by 
persons  other  than  those  really  aggrieved, 
and  where  the  object  of  bringing  the 
accused  before  justices,  and  obtaining  a 
certificate  of  dismissal,  or  even  a  con- 
viction, may  be,  the  protection,  and  not 
the  punishment  of  an  offender.  A  larceny 
may  be  committed  under  circumstances  of 
great  aggravation.  Before  the  party  ac- 
tually aggrieved  has  taken  any  steps  to 
punish  the  offender,  he  may  be  brought 
before  justices  under  this  act,  the  charge 
made,  but  the  aggravating  circumstances 
intentionally  concealed,  and  upon  a  con- 
fession, or  sufficient  proof,  a  slight  punish- 
ment inflicted,  which  would  operate  as  a 
bar  to  further  proceedings,  and  spare  the 
offender  the  far  greater  punishment  attend- 
ant upon  a  public  investigation  of  his 
offences.  It  may  be  supposed  that  the 
operation  of  the  act  being  confined  to 
persons  within  the  age  of  fourteen,  affords 
sufficient  security  that  its  provisions  will 
not  be  abused  in  the  manner  suggested ; 
but  the  mode  of  ascertaining  the  age  of 
any  person  accused  is  not  pointed  out  in 
the  act.  It  appears  by  the  4th  section, 
that  the  magistrates  may  be  called  upon  to 
act  under  the  statute  in  every  case  in 
which  it  is  alleged  that  the  age  of  the 
person  charged  does  not  exceed  14  years, 
and  when  brought  before  the  justices,  it  is 
sufficient,  if  they  shall  be  of  opinion — upon 
the  view  or  otherwise  we  presume — that 
the  offender  is  within  the  statute  in  respect 
of  his  youth.  Conceding  that  two  justices, 
or  one  stipendiary  justice,)  who,  by  a  proviso 
in  the  2nd  section,  is  to  have  the  same 
jurisdiction  as  two  ordinary  magistrates,) 
wjllAMhably  decide  upon  the  facts  arising 
barge  of  simple  larceny  with  the 
i  of  intelligence  and  impartiality 
^and  supposing  the  case  to  be 
their  adjudication  with  the 
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full  approval  of  all  the  parties  iromediatelj 
concerned,  still  we  may  be  excused  for 
entertaining  some  doubt,  whether  the 
public  interest  is  best  consulted,  by  dis- 
pensing with  the  solemnity  and  publicity 
necessarily  attendant  upon  a  trial  by  jury, 
in  any  case  where  tlie  liberty  of  the  sub- 
ject IS  involved. 

Another  provision  is  to  be  found  in  the 
Juvenile  Offenders*  Act.  which,  we  beb'eve, 
is  entirely  novel.  The  12th  section  enacts, 
that  when  any  person  shall  be  deemed 
guilty  under  this  act,  the  presiding  justices 
may  order  restitution  of  the  property  in 
respect  of  which  the  offence  has  been  com- 
mitted, to  the  owner,  and  if  such  property 
shall  not  then  be  forthcoming,  the  justices 
whether  they  avrard  punishment  or  dismiss 
the  complaint,  may  ascertain  the  money 
value  of  the  property  in  question,  and 
order  payment  thereof,  by  the  person  con- 
victed to  the  owner,  by  instalments  or 
otherwise,  and  the  party  so  ordered  to  pay 
may  be  sued  for  tlie  amount  as  a  debt  in 
any  court  in  which  debts  are  recoverable 
by  law.  Under  this  section,  therefore,  a 
"juvenile**  who  has  been  convicted  of 
larceny  may  suffer  three  months*  imprison- 
ment and  be  privately  whipped,  and  at  the 
same  time  have  a  debt  hung  round  his  nedc 
like  a  millstone  for  the  remainder  of  his 
I  days.  The  law  which  mercifully  protects 
I  a  minor  from  incurring  debts  by  entering 
into  contracts  during  his  minority,  now 
'enables  him  to  imitate  his  seniors,  and 
incur  unlimited  pecuniary  liabilities,  by 
the  commission  of  a  simple  larceny !  It 
cannot  be  denied,  that  this  provision  affords 
a  very  substantial  ground  for  preferring 
the  summary  tribunal  created  by  the  act 
to  the  ordinary  proceeding  by  indictment. 
If  the  offender  is  a  person  with  tolerable 
prospects  or  respectable  connections,  the 
injured  party  may  reasonably  expect  to 
recover  ample  compensation  by  resorting 
to  this  jurisdiction,  whilst  the  Quarter 
Sessions  or  the  Assizes  can  do  nothing 
more  than  punish  the  offender.  We  shall 
not  be  understood  as  questioning  the  justice 
and  expediency  of  the  provision  which 
affords  some  prospect  that  a  guilty  person 
may  be  compelled  to  indemnify  the  party 
he  has  injured,  when  we  observe,  that  if 
the  principle  involved  in  this  enactment  be 
unobjectionable,  we  can  conceive  no  good 
reason  why  it  should  be  confined  in  its  ap- 
plication to  offenders  not  exceeding  the  age 
of  fourteen  years. 

As  already  remarked,  the  act  cnne  into 
immediate  operation  after  it  fecetved  cfae 
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Royal  assent  on  the  22nd  of  July  last,  but 
the  difficulties  which  have  already  arisen  in 
carrying  it  into  effect  have  hitherto  re- 
stricted its  practical  operation  to  a  very 
limited  number  of  cases.  The  justices  in 
petty  sessions  are  invested  under  the  14th 
section,  with  an  extensive  discretion  in 
ordering  the  payment  of  prosecutors'  and 
witnesses'  expenses,  as  well  as  compensa- 
tion for  their  trouble  and  loss  of  time,  and 
are  also  authorised  to  order  payment  to  the 
constables  and  other  peace  officers  for  the 
apprehension  and  detention  of  any  persons 
charged ;  but  the  15th  section  provides, 
that  those  orders  shall  not  be  valid,  nor 
paid  by  the  county  treasurer,  "  unless 
framed  and  presented  in  such  form  and 
under  such  regulations  as  the  justices  of 
the  peace  in  Quarter  Sessions  assembled 
shall  direct.*'  The  Quarter  Sessions  have 
not  been  holden  since  the  act  passed,  and 
we  apprehend  it  will  be  amongst  the  earliest 
duties  of  the  magistrates  at  the  present 
October  Sessions  to  settle  a  proper  scale 
of  costs  in  pursuance  of  the  act. 

Our  readers  will  observe,  that  the 
schedule  to  the  act  contains  forms  of  the 
certificate  of  dismissal  and  conviction  ;  but 
the  first  section  provides,  that  the  certifi- 
cate may  be  in  the  form,  or  "to  the  effect" 
set  forth  in  the  schedule,  and  the  9th  sec- 
tion provides,  that  the  conviction  may  be 
drawn  up  "  in  the  form  of  words  set  forth 
in  the  schedule,  or  in  any  other  form  of 
Words  to  the  same  effect." 

Irrespective  of  considerations  founded 
on  the  nature  of  the  tribunal  and  the  ex- 
tent of  jurisdiction  conferred  by  the  statute, 
the  question  remains,  how  far  it  is  likely 
to  fulfil  the  intentions  of  its  framers  by  en- 
suring the  more  speedy  trial  oi^  juvenile 
offenders  ?  It  seems  quite  clear  that  the 
authority  conferred  on  magistrates  by  this 
act  can  only  be  exercised  by  justices  "  in 
petty  sessions  assembled,  at  the  usual  place, 
and.  in  open  court.'*  In  some  districts 
throughout  the  kingdom  the  petty  sessions 
are  held  hebdoroidally,  in  other  places  once 
a  fortnight,  and  in  many  localities  only  once 
every  month.  Suppose  a  person  to  be 
charged  with  the  commission  of  an  offeiice 
cognizable  by  magistrates  under  this  act 
immediately  after  the  holding  of  the  petty 
sessions,  how  is  he  to  be  dealt  with,  if 
there  be  no  petty  sessions  holden  for  a 
fortniglit  or  three  weeks  after  the  charge  is 
'made  ?  If  the  accused  can  procure  bail, 
the  cpurse  to .  be  taken  by  the  magistrate 
,18  free  from  difficulty,  as  it  is  provided  by 
the  5th  section  that  the  justice  maiy  suffer 


the  person  charged  to  go  at  large,  upon 
his  finding  sufficient  sureties.  When  the 
party  charged  is  unable  to  find  bail,  how*^ 
ever,  it  would  appear  that  the  only  course 
open  to  the  justicj  to  pursue  is,  to  commit 
for  trial  to  the  common  gaol.  If  this 
should  occur  in  a  great  number  of  cases, 
and  we  confess  we  cannot  see  how  it  is  to 
be  avoided,  the  chief  object  of  the  acti 
the  prevention  of  imprisonment  before 
trial,  will  be  in  a  great  measure  de^ 
feated.  To  give  the  experiment  anything 
like  a  fair  trial,  therefore,  it  will  be  neces-* 
sary  to  hold  petty  sessions  much  more  fre* 
quently  than  at  present.  We  presum^ 
this  matter  will  also  be  brought  under  the 
consideration  of  the  magistrates  at  the  ap^ 
proaching  sessions,  and  that  petty  sessions 
will  be  appointed  in  every  district,  at  in-* 
tervais  not  exceeding  a  week. 

Our  comments  upon  the  Act  "  for  ex- 
tending the  provisions  of  the  Law  respect- 
ing Threatening  Letters,  and  Accusing 
Parties  with  a  view  to  Extort  Money,** 
and  the  Act  "  to  amend  the  Law  as  to  the 
Custody  of  Offenders,"  roust  be  deferred 
to  a  future  opportunity. 


ALTERCATION  AT  THE  MIDDLE- 

SEX  SESSIONS. 

The  daily  newspapers  have  reported 
and  freely  commented  upon  an  unseemly 
altercation  which  took  place  at  the  Mid- 
dlesex Sessions,  between  the  judge  of  the 
court,  Mr.  Serjeant  Adams,  and  Mr. 
Henry  Wilde,  a  junior  member  of  the  bar. 
The  matter  originated  in  some  particulars 
connected  with  the  trial  of  a  felony  at 
sessions,  and  as  Mr.  Serjeant  Adams  and 
Mr.  Henry  Wilde  are  at  issue  as  to  the 
facts,  we  abstain  from  giving  increased 
publicity  to  what  may  turn  out  ah  in- 
correct version.  Whilst  suspending  our 
judgment  on  the  merits  of  the  controversy^ 
we  must  be  permitted  to  express  unfeigned 
regret  at  the  manner  in  which  it  has  been 
conducted.  If  the  scene  at  the  Middlesex 
Sessions  has  been  correctly  described  in 
the  newspapers,  we  give  expression  to 
what  is  less  our  own  opinion  than  that  of 
the  public,  when  we  state,  that  it  must  tend 
to  lower  the  respect  due  to  our  courts  of 
justice,  and  we  trust  the  grosser  parts  at 
l^ast  of  the  report  will  be  found .  to  hav& 
been  mistakenly  exaggerated.,  ,.  .  , 
It  waj^  formerly  considered,  t£jat  the  ex* 
hibition  of  an  unruly  temper  and:  (^h^.fjp* 
ployment  of  coarse  language  in  a  court  df 
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justice  disqualified  the  party  indulging  in 
the  one  or  the  other  from  professional  ad- 
vancement. Were  it  now  understood  that 
this  rule  was  inflexibly  adhered  to,  the  dis- 
creditable scenes  so  often  witnessed  in  our 
courts  of  justice  of  late  years  would  be  of 
rare  occurrence.  Before  quitting  this 
disagreeable  topic,  let  u&  add,  that  we  have 
heard  it  remarked  so  frequently  of  late 
year8»  that  we  doubt  not  there  is  foundation 
for  the  observation,  that  the  judges,  (with  a 
few  distinguished  exceptions)  manifest  less 
courtesy  and  cordiality  to  tlie  bar,  than 
they  were  wont  to  do,  and  that  tlie  bar 
exhibit  a  diminished  respect  and  deference 
for  the  judges.  How  &r  the  bench  or  the 
bar  have  advanced  in  public  estimation 
since  the  change  of  manners  was  intro- 
duced, we  leave  it  to  our  readers  to  de- 
jtermine. 


NBW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

ECCLESIASTICAL   JURISDICTION. 

10  &  11   ViCT.  C.  98. 

An  Act  to  amend  this  Law  as  to  Ecclenastical 

Jurisdictiott  in  England.    [July  22,  1847.] 

I.  6  4r  7  H^.  4,  c.  77.  Buhop  to  estrcistju^ 
risdktum  throw^kout  his  diocese,  save  in  causes 
testamentary, —-WhereBa  much  inconvenience 
ensues  from  the  continued  suspension  of  the 
several  diocesan  courts  in  England  within  those 
parts  of  the  dioceses  which  have  been  added 
thereunto  under  the  authority  of  an  act  passed 
in  the  6  &  7  W.  4,  c.  77,  intituled  "An  Act  for 
carrying  into  effect  the  Reports  of  the  Commis- 
sioners appointed  to  consider  the  State  of  the 
Established  Church  in  England  and  Wales 
with  reference  to  Ecclesisstiad  Duties  and  Re- 
Tenues,  so  far  as  they  relate  to  Episcopal  £Ho- 
cesesy  Revenues,  and  Patronage;"  and  it  is  ex- 
pedient that  some  remedy  be  thereunto  ap- 
plied :  Be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  hy  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament 
assembled,  and  by  ^e  au&ority  of  the  same, 
That  the  bishop  of  every  diocese  in  England 
shall  by  himsell  or  hia  officers  exercise  through- 
out the  whole  of  his  diocese  as  it  now  is  or 
hereafter  may  be  limited  or  constituted,  save 
only  in  causes  and  matters  testamentary  or  re. 
lating  to  the  administration  of  the  personal  es- 
tate of  intestates,  the  same  jurisdiction  and  au- 
Aority  which  before  the  passing  of  this  act  he 
or  any  hishop  hw&dly  could  or  miffht  eonrcise 
1^  himself  or  any  other  officeia  wkbin  any  part 
.of  such  diocese. 

2.  Officers  qf  diocesan  courts  to  account  for 
Mfees,  4^  received  by  /iUm.— And  be  it  en- 
acted. That  the  officers  of  the  several  cCocesan 
and  edier  eonrta  shall  keep  an  account  in  writ- 
4&gof  the  gross  and  net  amonnt  of  all  leea. 


allowances,  gratmties,  perquisites*  and 

ments  received  by  them  respectivdy  on  i 

of  their  several  offices  or  employmcnta  in  iy> 

rt  of  any  eanea  or  maCtars  ansng  wiAai 
diocese  which  dniing  the  comamanca  eC 
temporary  pronsiona.  m  the  firatr«cited  act 
were  not  within  the  jiuisdiction  of  the  hishop 
of  the  diocese  or  other  ecclesiastical  authori^, 
and  shall  from  time  to  time,  once  at  least  m 
every  cjuarter  of  a  year,  and,  on  demand,  at  say 
other  time,  pay  over  tiie  net  amomit  thereof  to 
the  treasurer  of  the  governors  of  the  bomty  of 
Queen  Anne,  to  be  by  him  carried  to  a  separate 
account,  and  retained  until  parliament  shaD 
provide  for  the  appropriation  thereof;  and  ia 
case  any  person  requited  to  pay  over  any  mooef 
under  this  act  shall  die  or  resign  or  be  dis- 
missed from  his  office  while  any  such  mom 
remains  unpaid  by  him,  the  exgcutora  or  sor 
mimstratOFB  of  the  person  so  dying,  or  die  pas- 
son  himself  so  resigning  or  dismined»  ahau  be 
required  to  pay  the  bahnce  of  the  m<mey  so  re- 
maining due  and  unpidd. 

3.  Jurisdiction  in  causes  testameniary  toeasL- 
tinue  unaltered  by  change  of  provmee,  ^. — 
And  be  it  enacted.  That  ^e  jnriadictian  of 
every  ecclesiastica]  court  in  England  in  eaasBS 
and  matters  testamentary  or  relating'  to  die  ad> 
mioistration  of  the  personal  estate  of  intestates 
shall  continue  unaltered  by  any  change  of  pn^ 
vince,  diocese,  archdeaconry,  or  other  juBamc- 
tion  whatever  within  the  same  limits  and  in  likB 
manner  as  was  by  law  allowed  before  the  piss- 
ing of  the  herein-before  recited  act. 

4.  Law  of  Bona  noCabiHa  to  eoniimme  !■• 
aUered  by  change  t^  province,  4^ — And  be  it 
enacted.  That  the  Law  of  Bona  uotabUim  afaaH 
be  continued  unaltered  by  any  change  of  ps^ 
vince,  diocese,  archdeaconry,  or  other  jurisdi^ 
tion  whatsoever  under  the  authority  of  the  first- 
recited  act  as  it  was  before  the  passing  of  the 
herein-before  recited  act 

5.  Certain  authorities  may  eontmme  to  grmd 
marriage  licences  as  heretqf^.  Jmrisdietiam  ^f 
bishops  to  grant  licences  not  to  be  hUmfered 
with, — ^And  be  it  enacted,  lliat  all  anthontie^ 
save  and  except  the  authority  of  the  bishop  of 
whose  diocese  any  portion  has  been  or  may 
hereafter  be  taken  away  and  added  to  another 
diocese  under  the  provisions  of  the  herein-beftne 
recited  act,  shall  continue  to  grant  mairiage 
licences  in  the  same  manner  and  within  the 
same  district  as  they  might  have  done  heAmt 
the  passing  of  tiie  said  act :  Provided  always 
that  nothing  herein  contained  shaR  be  ooa- 
strued  to  interfere  with  the  jurisdiction  or  con- 
current jurisdiction,  as  the  case  may  be,  of  the 
bishops  of  the  several  dioceses  in  Eni^and  to 
grant  marriage  licences  in  and  througnont  tibe 
whole  of  their  dioceses,  as  such  are  mMrsr 
hereafter  may  be  limited  or  constituted. 

6.  Temponary prondskms  of  6  Sf  7  W.  4»c»77> 
continued  by  7  ^  S  Viet,  c  68,  to  cease  m  Ud 
ATovon^er^  1847.— And  be  it  enacted,  ThMthe 
temnorary  provisions  of  the  herein-befcMv  n- 
citea  act  which  by  an  act  passed  in  the  7  ft  S 
Vict.  c.  68,  mtitnled  "An  Act  to  auapea^ 
vntil  the  Slat  day  of  Deceidber  IMT,  tfaoC^sn- 
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tim  of  Ae  new  Arfngemeiit  of  DioooMt,  so 
fcr  ao  it  aflecto  the  exisCing  BcekeiaaticalJiiffw- 
fctkmoi  and  for  obtaimng  retmnn  from  and 
telnepeetfton  of  tiie  Regiams  of  Jnriedictioney 
■ovrataadcontinoedmitil  the  Slat  dayofDe^ 
camber  neoct^  ^all  continue  in  force  imtil  the 
3nd  day  of  November  in  thia  year,  and  shall 
tnen  eenao  to  be  in  force. 

7»  Commernxment  and  efmHtnutmce  ef  met. — 
And  be  it  enacted.  That  ao  mnch  of  this  act  as 
it  hereinbefore  contained  shall  conunence  and 
come  into  force  on  the  Ist  day  of  November  in 
this  year,  1847,  and  shall  continue  until  the  Ist 
day  of  AngHst  in  the  year  1848,  and,  if  parlia- 
ment be  then  sitting,  until  the  end  of  the  then 
season  of  parliament 

8.  Ctmfirmmg  certain  acts  of  Juriedietum, — 
And  be  it  enacted.  That  where  under  the  pro- 
Tisiona  of  the  first-recited  act  any  parish  or 
place  ahall  have  been  brought  within  any  diocese 
to  wfaicb  it  did  not  bdong  before  the  passing 
frfthe  first-recited  act,  and  any  act  of  jurisdic- 
tion or  authority  shall  have  been  exercised  as 
to  such  parish  or  place  since  the  passing  of  the 
fint-recited  act,  and  before  the  let  day  of  No- 
Tember  in  this  year,  by  the  Inshop  or  any  officer 
of  the  bishop  of  the  dioceae  or  any  archdeacon 
of  the  diocese  to  which  such  parish  or  place  be- 
longed, either  before  or  since  the  passinpr  of  the 
first-recited  act,  which  does  not  conflict  with 
ny  similar  act  of  Turisdiction  or  authority  pre- 
Tionsly  and  since  the  passing  of  the  first-recited 
act  exercised  as  to  such  parish  or  place  by  any 
other  bisliop  or  officer  ot  any  other  bishc^  or 
vcfadeaooR  naving  or  claiming  to  have  jurisdic- 
tion as  to  such  parish  or  place,  the  same  shall 
be  deemed  as  good  and  valid  as  if  such  parish 
or  place  had  then  been  whoILjr  and  undouotedly 
wimin  the  diocese  and  jurisdiction  of  the  bishop 
by  whom,  or  by  any  officer  of  whom,  such  act 
<^  jurisdiction  or  authority  shall  have  been  ex- 
ercised. 

9.  Qfieers  appointed  under  this  act  to  be  swb- 
jeet  to  regniations  hereafter  made  by  pariiament. 
—And  be  it  enacted.  That  every  person  who 
shall  have  been  appointed  after  the  passing  of 
die  first-recited  act,  except  as  therein  except, 
or  who  sludl  be  appointed  after  the  fnwsing  of 
tins  act,  to  the  office  of  judge,  registrar,  or 
other  officer  of  any  Ecclesiastical  Court  in  Eng- 
land, shall  hold  the  same  subject  to  all  regnla- 
tions  and  alterations  affecting  the  same  which 
may  be  hereafter  made  by  authority  of  par- 
liament; nor  shall  any  person  by  his  a]^omt- 
ment  to  any  such  office  acquire  any  claim  or 
title  to  compensation  in  case  the  same  be  here- 
after altered  or  abolished  by  act  of  pariiament 
1(V.  Act  tnay  be  amended^  Sfv, — And  be  it  en- 
acted, that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
Bament 


Soeieiy. 


541 


approvvd  by  Sir  George  Gny,  the  Hone  Se- 
cretaiy  ?— • 

''  Prisonen  for  trial  shall  be  permitted  to  see 
dieir  lelatioiis  and  frieada  on  any  week-di^ 
without  any  order,  between  the  hours  of  II 
and  2  o'clock  in  the  afternoon,  and  at  any  odier 
time  on  a  week-day  by  an  order  in  writing  from  ^ 
a  visiting  or  committing  justice;  and  they  shaB  * 
be  permitted  to  see  their  legal  adviser  (by  whick 
is  to  be  understood  a  certificated  attorney  or 
his  authorized  clerk)  on  any  day.  at  any  rea^ 
8on^>le   hour,    and   in   private    if   required. 
Prisoners  of  this  class  may  write  or  receive 
letters,  to  be  inspected  by  the  governor,  except 
any  confidential  written  commanication  pre- 
pued  aa  instructions  for  their  legal  adviser^ 
auch  paper  to  be  delivered  personally  to  the 
legal  adviser  or  his  authoriaed  clerk,  without 
bong  previously  examined  by  any  officer  of  the 
prison;  but  all  such  written  communications  not 
personally  delivered  to  the  legal  adviser  or  hia 
clerk  are  to  be  considered  as  letters,  and  are 
not  to  be  sent  out  of  the  prison  without  being 
peraonaUy  inspected  by  the  governor.     Any 
peraon  presentiDg  himself  for  admisabn,  as  tlie 
clerk  of  an  admitted  attorney  shall,  in  the  ab- 
sence of  his  principal,  produce  to  the  governor 
in  each  case  evidence  (satisfactory  to  such  go- 
vemor)  of  hia  being  suck  an  accredited  agent; 
and  the  legal  adviser  or  his  clerk  shall  name 
the  prisoner  whom  he  wishes  to  visit." 
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LEGAL  ADVISERS  OF  PRISONERS. 

SVLB  RKLATINe  TO  PRISOKSmS  COMlfITTSI> 
POn  TRIAL,  OR  FOR  BXAMINATION. 

Tlia  following  rule  for  the  government  of  the 
ons  of  the  county  of  MUidleaex,  had  been 


PROPOSRO  RKVIVAL  OP  THE  ACTION  OF 
ACCOUNT. 

Thr  fc^owing  reference  was  made  to  the 
common  law  committee  of  this  society : — 

**  To  consider  the  propriety  of  reviving  the 
action  of  account  for  the  purpose  of  facilitating 
the  investigation  of  accounts  in  courts  of  com- 
mon law,  particulariy  in  the  cases  of  partners 
and  agents.** 

A  paper  on  the  above  reference  was  presented 
to  and  read  before  the  society,  by  Mr.  Alexander 
PuUinff,  and  referred,  by  their  direction,  to  the 
committee : — 

'*  The  present  paper  is  subnutted  to  the  con- 
sideration of  the  Law  Amendment  Society,  with 
the  view  of  eficiting  the  opinions  of  members 
conversant  with  the  various  systems  of  pro- 
cedure recognised  by  the  Law  of  England  for 
the  investigation  of  matters  of  account,  before 
the  subject  is  referred,  as  a  mere  common  law 
question,  to  the  common  law  committee. 

"  It  is  well  known  that  in  a  large  proportion 
of  cases  which,  in  this  great  commercial 
country,  are  made  the  subject  of  litigation,  the 
real  matter  in  dispute  consists  rather  in  details 
which  can  be  more  conveniently  investigated 
in  the  chambers  of  qualified  officers  ana  ac- 
countanta  than  in  open  court. 
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.  **  It  is  in  very  few  fonns  of  proceeding,  bow- 
eTer,  that  the  just  state  of  the  account  between 
the  parfie?  can  be  ascertained  by  the  court 
itsdi ;  and  hence,  for  the  investigation  of  these 
details  have  been  gradually  called  into  existence 
the  cumbrous  machinery  of  the  Masters' 
Offices  in  Chancery,  the  system  of  references  to 
arbitration  after  the  ineffectual  institution  of 
other  legal  proceedings,  and  the  far  less  ob- 
jectionable system  of  references,  in  the  first 
instance,  under  the  Bankrupt  and  Insolvent 
Laws ;  and  in  some  few  cases,  to  the  Masters 
of  the  courts  of  common  law. 

*'  With  regard  to  proceedings  in  matters  of 
account  in  courts  of  common  law,  it  appears  a 
remarkable  anomaly  in  our  system  of  jurispru- 
dence, that  whilst  it  is  deemed  a  duty  peculiar 
to  certain  relations,  e.g.,  those  of  partners  and 
principal  and  agent,  that  the  party  entrusted 
with  tne  receipt  of  monies,  &c.,  should  be  ever 
ready  to  render  an  account,  there  exists  at  this 
day  no  common  law  remedy  by  which  this  duty 
can  be  practicallv  enforced. 

"The  proceedmgs  in  matters  of  account  form 
a  distinct  portion  of  the  Code  de  Procedure 
Civile  of  our  neighbours  (liv.  V.  tit.  4,  p.  628,) 
as  an  ordinary  legal  proceeding ;  and  our  own 
common  law  provided  for  this  purpose  the  form 
of  action  described  in  the  books  under  the  title 
of  the  Action  of  Account,  which  though  now 
grown  into  disuse,  was  the  peculiar  remedy 
prescribed  by  the  common  law  for  the  investi- 
gation of  open  accounts,  not  only  between 
parties  in  trade,  but  in  the  case  of  guardians, 
receivers,  and  others  over  whom  the  Court 
of  Chancery  now  exercises  an  exclusive  juris- 
diction. 

"The  preliminary  proceedings  in  the  action 
of  account  are  in  themselves  as  simple  as  those 
of  other  actions :  at  all  events,  as  such  pro- 
ceedings were  before  the  act  of  the  3  &  4  W.  4, 
c.  42,  and  the  rules  made  by  the  judges  there- 
under.   The  declaration  concisely  specifying 


tiiat  has  brought  the  action  of  aooovnt  into 
disuse.'  On  this  ground  of  diktorinees,  m  tbe 
old  common  law  proceedingSy  alluded  to  by 
Lord  Hardwicke,  appears  alone  to  rest  the  ex- 
clusive jurisdiction  now  ezMxdsed  by  the  Conn 
of  Chancery  in  matters  of  account ;  and  the  in. 
quiry  into  the  proceedings  in  the  Master's 
office,  which  has  lately  occupied  so  mnchof 
the  attention  of  this  society,  sufficiently  dis. 
closes  how  far  the  modem  remedy  offosaa 
adequate  substitute  for  that  provided  at  ooomion 
law. 

"  In  cases  of  accounts  not  involnng  mattcn 
of  trust,  or  other  objects  within  the  pecuiiai 
and  legitimate  jurisdiction  of  the  Court  of  Chan- 
cery, the  want  of  a  common  law  remedy,  par. 
ticularly  in  matters  of  small  amount,  offen  a 
direct  immunity  to  fraud.  This  result  is  no- 
where  so  glaring  as  in  those  cases  where  a  de. 
fendant  sued  at  common  law  for  a  debt  or  de* 
mand,  succeeds  in  making  out  an  express  (ff 
quasi  partnership  between  himself  and  the 
plaintiff,  with  respect  to  the  subject  matter  of 
the  claim.  In  this  case,  it  will  be  remember»l 
the  creditor's  only  remedy  under  the  present 
system  is  by  bill  in  Chancery,  and  a  formal  re* 
ference  to  the  Master  to  investigate  tbe  ac* 
counts;  however  simple  the  transaction  may  be 
out  of  which  the  demand  arises,  and  however 
small  the  amount  in  dispute.  Thus,  in  BociU 
V.  Hammond  (6  B.  &  C.  149),  the  leading  case 
on  this  point,  where  two  parties  jointly  nnder- 
took  to  procure  a  cargo  for  a  particular  ship, 
and  the  commission  for  the  job  was  paid  t9 
one ;  it  was  held,  that  the  latter  could  not  be 
sued  at  law  in  an  action  in  the  form  of  mooej 
had  and  received  bv  the  other  for  his  share  A 
the  commission,  though  it  was  an  isolated 
transaction,  and  the  amount  actually  diapoted 
was  only  5/. 

"  In  some  of  the  states  of  America  our  old 
form  of  the  action  of  account  appears  to  have 
been  successfully  revived  for  the  purpose  of 


the  circumstances  under  which  the  defendant !  adjusting  mercantile  disputes,  both  those  be- 
is  called  on  to  account,  and  the  pericd  over  )tween  partners  and  between  principal  and  agent. 


which  the  account  demanded  extends  :  andi^the 
defence  consisting  either  of  a  denial  of  the  facts 
stated  in  the  declaration,  or  of  some  matter  in 
discharge  of  the  defendant's  primd  facie 
liability.  The  result  of  the  trial  of  the  issue 
raised  by  these  pleadings  is,  either  a  discharge 
of  the  defendant,  or  a  judgment  quod  computet 
from  a  given  day. 

"  The  grf  at  source  of  the  delay  in  this  pro- 
ceeding, as  in  that  by  suit  in  Chancery,  which 
has  superseded  it,  appears  to  arise  subsequent 
to  the  reference  of  the  account.  In  proceedings 
before  auditors  in  an  action  of  account  the 
abuse  appears  to  have  grown  up  of  allowing  the 
same  prolixitv  of  written  pleadings  in  the  in- 
vestigation of  each  item  or  class  of  items  in  the 
account,  as  in  the  original  question  of  the 
liability  to  render  the  account. 

"'It  is  the  opportunity,'  Lord  Hardwicke 
observes  (in  Exjo,  Bax,  2  Ves.,  sen.  388), 
'which  the  defenaant  has  of  delaying  the  pro- 
ceedings bv  raising  a  succession  of  issues  tried 
in  a  formal  way,  like  so  many  separate  actions, 


See  James  v.  Browne,  I  Dsdlas,  American  Re- 
ports, 339 ;  Jordan  v.  Wilkins,  2  Washington 
Circuit  Reports,  482 ;  and  in  PennsylTania  the 
mode  of  proceeding  in  this  action  has  been  veiy 
recentiy  subjected  to  legislative  amendments,  so 
as  to  render  it  available  in  most  cases  respectiitf 
accounts,  where  in  this  country  recourse  ia  had 
in  a  suit  in  Chancery.  Act  of  the  legislature 
of  Pennsylvania,  1 3th  October,  1 840,  cited  in  the 
edition  of  Starkie  on  Evidence,  by  Gerhard  and 
Metcalf,  V.  2,  p.  17- 

"  There  are  not  wanting  instances  in  modem 
times  where,  in  this  country,  the  revival  of  the 
action  of  accounts  has  been  hailed  with  satis- 
faction from  the  bench,  as  by  Chief  Jostioe 
Wilmot  in  Godfrey  v.  Saunders,  3  Wilson,  47; 
and  in  Scott  v.  Macintosh,  Lord  Ellenboroogh 
observed :  '  Those  who  wisely  fi:amed  oor  ju- 
risdictions did  not  contemplate  a  long  accoont 
between  merchants  being  referred  to  a  ysrj. 
This  tribunal  is  quite  unfit  for  such  an  inresu* 
gation,  and  we  have  not  the  necessary  tune  to 
bestow  upon  it.    Let  the  plaintiff  bring  his  ac* 
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tion  of  account,  and  auditors  will  be  appointed, 
^o  will  do  justice  between  the  parties  without 
producing  any  inconyenience  to  the  public/ 
2  Camp.  339. 

**  In  the  recent  case  ol  Baxter  v.  Hosier,  re- 
ported in  7  Scott,  233,  and  6  Bingham's  New 
Cases,  288,  the  adoption  of  this  proceedinj^  was 
made  conducive  to  the  ends  of  justice  by  the 
defendant  consenting  to  a  reference  of  the 
matter  in  dispute  (under  150/.)f  which  he  had 
previously  refused  to  accede  to,  on  the  suppo- 
sition that  the  only  remedy  for  the  plaintiff  was 
a  suit  in  Chancery. 

"  1}*©  complete  failure  of  justice  of  the  remedy 
by  suit  in  Chancery  in  many  questions  with  re- 
card  to    mercantile  accounts;     the  impossi- 
bility, or,  at  least,  absurdity  of  resorting  to  it 
when  the  amount  in  dispute  is  small ;  and  the 
disuse  of  the  ancient  common  law  remedy  now 
under  consideration,  have  induced  our  courts 
of  law  to  pfive  a  greater  latitude  to  the  actions 
of  debt  and  indebitatus  assumpsit  in  the  case  of 
agents,  bailees,  &c.,  in  order  to  meet  the  pur- 
poses of  justice;  f.  g.  construing  the  omission 
of  an  agent  or  bailiff  ad  merchandizandum,  to 
account  for  the  goods  entrusted  to  him  for  sale, 
as  presumptive  evidence  after  a  certain  period 
of  the  goods  having  been  converted  into  cash. 
Practically,  however,  in  intricate  cases,  the  only 
result  of  a  court  of  law  taking  cognisance  of 
matters  of  account  in  this  way  is  to  induce  the 
parties,  often  at  the  eleventh  hour,  after  the 
whole  of  the  expenses  of  the  action,  the  trial, 
and  the  witnesses,  have  been  incurred,  to  con- 
sent to  refer  the  account  to  an  arbitrator.    In 
Arnold  v.  Webb,  reported  in  a  note  to  5  Taunt. 
432,  assumpsit  was  brought  to  recover  the  ba- 
lance of  an  account  extending  over  thirty  brief- 
sheets  closely  written ;  and  Dampier,  J.,  though 
intimating  his  opinion  that  the  cause  could  not 
be  got  through  m  five  davs,  refused  to  dismiss 
it,  but  at  length  induced  the  parties  to  refer  it. 
"  In  the  case,  previously  cited,  of  Scott  v. 
Miaetfi^o^A,  the  defendant,  with  more  cunning, 
refused   to  refer,  and  thus  appears  to  have 
evaded  payment  altogether.    In  fact,  the  plain- 
tiff in  sucn  cases  is  generally  at  the  mercy  of 
the  defendant,  for  in  numerous  instances,  in 
addition  to  those  arising  out  of  partnership 
natters,  the  rules  of  evidence  at  nisiprius  do 
not  admit  of  the  same  facility  of  proof  as  is  per- 
mitted in  the  cases  of  reference  to  arbitration 
or  to  auditors  in  an  action  of  account,  or  to  a 
Master  in  Chancery. 

^*  The  common  law  commissioners,  in  their 
second  report,  recommend  certain  alterations  in 
the  eystemi  of  references  to  arbitration  as  a  sub- 
stitute for  the  old  action  of  account,  e.g., 
leaking  the  reference  compulsory  in  certain 
<^ues ;  but  it  is  easy  to  see  uuder  the  regula- 
tions proposed  by  them,  that  an  arbitration 
wonld  be  much  more  tedious  than  a  reference 
to  auditors.    See  p.  78»  2nd  Report. 

**  Were  the  remedy  bv  action  of  account  re- 
vived, and  the  auditors  for  the  investigation  of 
the  account  empowered  to  proceed  like  ordinary 
arbitrators,  without  the  formalities  of  written 
pleadings  and  distinct  issues  on  each  particular 


item,  it  is  obvious,  that  in  all  the  cases  we  have 
been  iust  considering,  the  same  object  would 
then  be  attained  by  direct  means,  which  is  now 
attained  only  indirectly,  at  a  great  expense,  and 
with  considerable  loss  of  time. 

"The  only  alterations  necessary  to  bring  the 
action  of  account  into  present  practical  use 
appear  to  be  the  promulgation  of  similar  rules 
for  establishing  simplicity  of  pleading  and  sim- 
plicity of  proceeding  in  this  as  in  other  per- 
sonal actions,  and  the  abolition  altogether  of 
the  system  of  written  pleadings  in  proceedings 
before  the  auditors.  The  judgment  quod  com- 
putet would  then  be  tantamount  to  an  ordinary 
judgment  in  assumpsit  by  default  for  want  of 
a  plea,  with  the  advantage  of  more  complete 
justice  being  done  under  it ;  as  the  auditors 
are,  at  common  law,  empowered  to  find  a 
balance  due  to  either  party.    2  Institute,  380. 

"  It  appears  desirable,  also,  to  alter  the  law 
in  this,  as  it  has  been  in  other  cases  altered 
with  regard  to  the  right  of  appeal  from  the 
judgment  quod  computet,  on  which,  as  the  law 
at  present  stands,  it  is  held  no  writ  of  error 
lies,  Metcalf's  case,  11  Coke,  38. 

"  Another  and  very  important  matter  to  be 
settled,  in  order  to  render  the  proceeding  by 
way  of  action  of  account  conducive  to  the  ends 
of  justice,  is  the  regulation  of  the  costs  to  which 
the  respective  parties  should  be  entitled ;  for 
it  is  apparent  that  the  judgment  quod  computet 
ought  not  of  itself  to  entitle  to  costs  the  party 
seeking  the  account,  should  he  afterwards  turn 
out  to  be  the  debtor  and  not  the  creditor  under 
it. 

"Justice  seems  to  require,  that  if  any 
balance  be  found  due  from  the  party  called  on 
to  account,  the  law  should  remain  as  it  is;  viz., 
that  judgment  may  be  forthwith  signed  against 
him  for  the  arrears  and  costs;  but,  on  the 
other  hand,  if  the  balance  be  in  favour  of  that 
party,  the  costs  should  be  in  the  discretion  of 
the  court  or  a  judge  on  a  special  application. 

"  The  revival  of  the  action  of  account  would 
of  course  put  an  end  to  the  exclusive  jurisdic- 
tion now  exercised  by  the  Court  of  Chancery  in 
matters  of  account;  but  this  would  hardly 
affect  the  practical  exercise  of  the  Chancery 
jurisdiction,  for  the  remedy  would  be,  of 
course,  confined  to  cases  where  nothing  but  a 
simple  account  between  two  parties  was  in 
issue,  and  the  great  boon  to  the  suitor  con- 
ferred by  the  change  would  be  felt  in  cases 
where  the  amount  in  dispute  is  small,  and  the 
remedy  by  suit  in  Chancery  wholly  imprac- 
ticable. In  partnership  disputes  it  would  ne- 
cessarily be  confined  to  those  cases  where  the 
partner  called  to  account  was  not  subjected  to 
outstanding  partnership  liabilities ;  for  in  this 
case  the  orainary  jurisdiction  of  the  Court  of 
Chancery  by  way  of  injunction  would  be  re- 
sorted to,  to  prevent,  at  all  events,  the  actual 
payment  of  money  found  due  lo  one  partner, 
without  dlowing  for  such  outstanding  claims ; 
and  the  same  observation  will  apply  to  all  other 
cases  where  the  claims  of  third  parties  come  in 
question. 

"  In  any  regulations  which  might  be  made 
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to  the  parties  as  they  ha^*e  at  present  in 
of  arbitration,  or  if  it  were  deemed  advisable 
to  appoint  regular  officere,  such  as  the  preeent 
masters,  or  a  certain  number  of  barristers, 
merchants,  and  accountants,  (to  be  remunetated 
as  arbitrators  are  at  present,)  that  the  parties 
should  still  be  at  liberty  to  select  such  private 
auditors  in  thsir  ))lace  as  they  might  agree  on. 
It  would  also  be  proper  to  give  to  the  auditors 
appointed  to  take  the  account  full  powers  to 
compel  regular  and  continuous  attendance,  and 
it  would  be  advisable  to  limit  the  discreticm  of 
the  auditors  as  to  postponements,  which,  as 
now  unfortunately  permitted  to  Masters  in 
Chancery  and  to  arbitrators,  but  too  frequently 
occasion  a  large  increase  of  expense  to  the 
suitor,  and  unnecessary  delay  in  the  conduct  of 
the  suit." 

In  noticing,  some  time  ago,  a  very  useful 
work  on  "Mercantile  Accounts,^  by  Mr. 
Alexander  Pulling,  ve  ventured  to  differ  from 
him  in  the  expediency  of  reviving  tbe^lc^ioji  of 
Accounts  but  we  willingly  give  publicity  to  his 
views,  and  recommend  our  readers  to  weigh 
the  arguments  be  has  here  ably  set  forth.  As 
thus  explained,  the  proposition  is  entitled  to 
favourable  consideration.  We  shall  be  gkd  to 
bave  the  subject  concisely  discussed  by  sudi  of 
our  correspondents  as  are  interested  in  it.  The 
proposed  alteration  should  he  maturely  can- 
vassed before  it  is  brought  to  the  notice  of  par- 
liament, and  the  suggestion  is  one  on  wbich 
the  practical  experience  and  judgment  of  sdU- 
citors  should  be  particularly  consulted. 


INDICATIONS  OF  FURTHER  LAW 
REFORMS. 

At  the  "  gatherings  togetber"  whicb  take 
place  of  the  Constituencies  to  receive  their  new 
or  old  Representatives  in  parliament,  we  may 
sometimes  discern  signs*  both  of  the  jpopular 
and  legislative  feeling,  in  regard  to  ftitare 
changes, 

'*  Coming  events  cast  their  ihadows  before.** 

Amongst  other  notes  of  preparation  for  the 
next  session,  the  following  is  not  undeserving 
of  observation. 

At  a  public  dinner  given  to  Mr.  Chaxles 
BuDer,  M.  P.,  at  liskeard,  on  the  22nd  Sep- 
tember,  the  learned  and  honourable  member, 
after  going  over  ail  tbs  main  topics  of  political 
and  social  reform,  adverted  to  tbat  of  the  law. 
He  saidf 

'^  We  bave  much  yet  to  be  done  in  the  reform 
of  our  financial  pc^v  and  the  state  of  our  laws. 
As  a  lawyer  myself,  i  say  it  with  aH  deference 


present  occasion  (langbter);  I  say  it  with  sU 
deference  to  you,  Mr.  Mayor,*  (langlitBr) ;  die 
state  of  the  laws  of  our  land,  improved  as  they 
hare  been  by  the  Coonty  Courts,  is  stiD  a  dis- 
grace  to  this  country.  (Cheers.)  I  e^  ti» 
administratioiiof  the  laws,  civil  wod  criminal— 
Chancery  and  Common  Law — I  will  even  go 
so  far,  with  the  permission  of  Dr.  Cnrteis,  ai 
to  say  Ecclesiastical  Low,  even  the  Low  of  the 
S|Mritual  Courts,  is  the  disgrace  of  ikns 
country." 

We  have  little  doubt  that  the  Court  of  Chan* 
eery  and  the  Ecclesiastical  Courts  will  undeigo 
much  discussion,  if  not  much  change,  in  the 
new  parlianaent,  and  this  intimation  from  Mr. 
Buller,  the  Judge  Advocate-General,  is  tiie 
more  important  from  the  weight  and  Inflnence 
which  his  eminent  talents  and  high  cbarartrr 
deservedly  confer  on  his  opinions. 


INSOLVENTS'  PROTECTION,  7  &  8 
VICT.  c.  96. 


Although  it  has  now  been  decided  by 
Toomer  v.  Gingell,  that  the  final  order  of  an  in- 
solvent, under  ^  &  8  Vict.  c.  96,  pfrotects  his 
person  onl^,  and  not  future  acquir^  propeHj, 
It  mav  be  mteresting  to  some  of  your  com' 
sponaents  to  be  informed  of  the  io&owiag 
facts:— 

In  December,  1845,  I  signed  judgmeot 
M[ain8t  a  defendant  for  20^^  and  issued  JL  /«. 
lAe  ofiioer,  on  attempting  to  levy,  was  pr&- 
vented  by  the  messenger  of  the  Bankrajitcy 
Court  and  defendant's  protection,  be  hamg 
filed  his  petition*  Defendant  schedokd  my 
client  for  debt  and  costs,  and  obtained  his  final 
order.  A  few  weeks  ago,  hearing  that  defiaiul- 
ant  had  a  well-fumishid  shop,  &c^  in  lifv- 
pool,  I  directed  the  sheriff  of  lAOcashin  to 
apply  to  hifi  predeceasor  for  the  fL  fsu,  nd 
send  a  fresh  wariMit  thereon  to  a  livarpool 
oflicer,  with  instructions  to  levy.  Hie  omor 
levied  accordinglv,  and  defendsmt  took  out  a 
summons  returnable  before  Mr«  Baron  Piatt,  la- 
quirinff  plaintiff  to  "  show  cause  why  theoffiosr 
snoula  not  withdraw  and  pay  all  oost^  as  the 
goods  belonged  to  the  oniaal  asaignee^"  (ao 
trade  assignees  had  been  appointed.}  Mr.Baroa 
Piatt  dismissed  the  sumaoos  witb  430iiM»  sad 
defendant  paid  the  debt  and  costs. 

So  much  for  the  protectiom  of  the  Covt  of 
Bankruptcy,  so  easily  obtained,  so  foil  of 
"  promise  to  the  ear,"  so  fallacious  in  tbe 
result.  G.i. 


*  The  Ma^ror  of  liskeard  for  ^e  preseot 
year  is  a  solicitor. 


Ctnmijf  CmtrU  Aot.-^Mupetior  Qmrist  Jjori  CkaneeUor.-^Rotti. 
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COUNTY  COURTS  ACT, 

JURISDICTION    OV    BANKRUPTCY    COX- 
MISSIONBRS. 

To  the  Editor  of  the  Legal  Observer. 

SiR,--I  have  read  the  letter  of  S.  H.  hereon 
in  your  number  for  the  25th  September,  page 
503,  and  think  that  the  question  askea  by 
"Taciturn"  has  not  yet  been  correctly  an- 
swered. S.  H.  is  quite  right  in  his  view  of  the 
state  of  the  law  btfore  the  late  act,  10  &  11 
Vict.  c.  102,  for  makinff  alterations  in  the 
Coorts  of  Bankruptcy  and  Court  for  Relief  of 
Insolvent  Debtors,  b^  section  4,  of  which  statute 
all  powers,  jurisdiction,  and  authority  given  to 
Courts  of  Bankruptcy  and  to  the  commissioners 
thereof  by  the  Small  Debts  Act,  8  &  9  Vict. 
c.  1279  is  transferred  to  and  vested  in  the  In- 
aolvent  Court  and  New  County  Courts. 

This  last  act  came  into  operation  on  the 
15th  of  September,  and,  I  think,  under  the 
section  I  have  cited,  there  is  no  doubt  but 
that  the  jurisdiction  of  the  Bankruptcy  Com- 
missioners to  summon  a  partv  where  the  judg- 
ment or  order  is  obtained  in  the  Superior  Court 
is  taken  away,  and  that  now  the  jiurisdiction  in 
such  cases  is  vested  in  the  judges  of  the  New 
County  Courts,  because  the  jurisdiction  to 
summon  a  party  upon  judgments  or  orders  ob- 
tained in  the  Superior  Courts  for  debts  under 
or  not  exceeding  20^.  was  given  to  the  Bank- 
raptcy  Commissioners  by  the  Small  Debts  Act, 
8  &  0  Vict.  c.  ]27»  which  jurisdiction,  I  ppn- 
ceive,  is  now  taken  away  by  section  4  of  the  last 
Mt,  as  before  stated.  1  presume  your  corre- 
spondent S.  H.  had  not  read  the  Ute  statute 
when  he  wrote  you. 

I  am  about  applying  for  a  summons  under 
similar  circumstances  to  the  County  Court 
bcre,  and  should  either  of  your  correspondents 
still  have  any  doubt  upon  the  subject,  I  shall 
be  happy  to  inform  him  the  result  of  my  case. 

G.  P.  W. 

RECENT    DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

UPOETSD    BY    BARRI8TB&S    OF    THE    8SVKRAI. 
COURTS. 

KniU  T.  Ciadwick.    July  26,  1847. 

MULTIFiOaOUtlCSSS. 

|f  cm  entire  case  be  made  offSKiut  one  drfend-^ 

tmt,  another  defendant  who  is  partial^ 

eonneeted  with  the  transactions  qf  that 

ease,  cannot  demnr  tothe  biU  for  muUi- 

farionsness. 

Mr.  Bolt  and  Mr.  F.  Prior  moved,  on  be- 

wflf  of  the  plaintifT,  to  discharge  an  order  of  the 

vioe.Chancellor  of  England  allowing   a  de- 

^[jurrer  by  a  defendant  named  Nicholson  to 

ue  bill  for  multifariousness.    Another  ground 

w  denmrrer,  vis.,  for  want  of  equity,  was  not 

f'KQed.    The  facts  of  the  case  are  stated  in  has 

lordship's  Judgment. 


Mr.  Bacon  and  Mr.  Wickens,  for  the  defend- 
ant Nicholson,  argued  in  support  of  the 
demurrer. 

The  Lord  ChanaUor.  This  case  appears  to 
me  to  be  very  free  from  doubt.  Two  grounds 
are  advanced  for  snpportinff  this  demurrer, 
viz.,  want  of  eauity,  and  mnltifisriousness.  The 
facts  are  stated  to  be  these :— Various  bills  of 
exchange  were  drawn  and  accepted  by  the 
plaintiff,  and  delivered  by  him  to  the  defendant 
Chadwick  in  the  course  of  business  during  the 
existence  of  a  partnership  between  them,  for 
which  biUs  it  is  sud  no  consideration  passed. 
Chadwick  having  endorsed  one  of  them  over 
to  the  defendant  Nicholson,  and  the  latter 
threatening  to  bring  an  action  for  the  amount, 
the  plaintiff  filed  his  bill  praying  for  an  ac- 
count between  himself  and  Chadwick,  and  for 
an  injunction  to  restrain  Nicholson  from  bring* 
ing  such  action.  In  this  case  the  demurrer, 
for  want  of  equity,  depends  upon  the  question 
of  multifariousness;  for,  if  the  plaintin  has  a 
right  in  equity  against  the  defendant  Chadwick 
in  respect  of  these  bills  of  exchange,  he  will 
have  the  same  right  against  Nicholson,  who 
ckdms  through  Chadwidc,  unless  the  bill  filed 
in  this  court  is  multifiirious  as  regards  Nichol- 
son. Now,  it  has  been  decided  in  numerous 
cases,  and,  I  think,  first  by  Sir  John  Leach, 
that  if  one  entire  case  is  made  out  agunst  one 
defendant,  another  defendant  connected  only 
with  part  of  it  cannot  demur  for  multifarious* 
ness.  There  can  be  no  question  that  such  rs 
the  case  in  the  present  instance,  and,  therefore, 
I  think  the  Vice-ChanceUor  was  vnrong,  and 
tiiat  this  demurrer  must  be  overruled. 


lEteUf  Cftirt 

Fenwick  v.  QreenweU.    July  6th,  9th,  and  12tii, 

1847. 

BREACH   OF  TRUST.  —  INDKMNITY   CLAUAR. 
— CONTINORNCT. — XNaUIRIXS. 

Trustees  are  UabUfor  the  loss  of  trust  fmnds 
tohich  never  came  into  their  possession,  not* 
withstanding  the  existence  in  tht  settlement 
of  a  clause  qf  indemnity,  if  it  was  possible 
for  them  to  have  got  in  the  funds.  T^flf, 
under  certain  circumstanees,  the  trusts 
might  not  have  arisen,  is  no  , 
for  not  getting  in  the  trust  f 

The  court  will  not  direct  inquiries  as  to 
whether  the  trust  fund  could  be  got  inwitk^ 
out  a  primA  fade  case  to  show  that  it  coM 
not. 

This  was  a  bill  by  one  of  the  chilAreR  ai  « 
Mr.  Fenwkk  agatnat  one  o£  the  two  InateM 
and  the  representatives  of  the  other  trustee  of  a 
settlement  made  upon  the  marriage  of  Mias 
EUiabedi  Cttthberteott  with  m  Mr.  Fenwick  in 
the  year  1807f  to  recover  a  certain  sua  of 
&J0O0L  stock  oompriaed  ia  that  eettleaeBt. 
lliis  sum  was  sSkutoA  to  be  part  of  the  re« 
sidvary  estate  of  m  Mr.  Henry  Cuthbertson,  to 
whkh  Mrs.  Fenwiek,  who  was  also  Mr.  H* 
Cothhertsoa's  exoeiitrix,  was  entitled  as  hia 
nsidiiary  legatee.    Ir  is£i  ao  euch  exact  sum 
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existed ;  but  there  were,  at  the  time  of  the  exe- 
cution of  the  settlementy  three  sums  of  stock, 
mnouating  altogether  to  4,964/.,  part  of  the  re- 
siduary estate  of  Mr.  Hemy  Cuthbertson, 
standing  in  the  name  of  Miss  Cuthbertson. 
The  trusts  of  the  settlement  were  for  the  wife 
if  she  survived,  but  if  she  died  in  the  life  of 
her  husband,  for  her  children  as  she  should 
appoint,  and  if  no  children,  then  as  she  should 
appoint,  and  in  default  of  appointment,  for  the 
husband.  Tlie  settlement  contained  a  cove- 
nant on  the  part  of  Mr.  Fenwick  to  join  in  the 
transfer,  if  it  was  made  after  the  marriage,  but 
no  time  was  fixed  at  which  the  transfer  should 
be  made.  It  contained,  also,  the  usual  clause 
of  indemnity  to  the  trustees.  No  transfer  was 
made  of  the  stock  in  question,  but  it  remained 
standing  in  the  name  of  Miss  Cuthbertson  till 
the  year  1816,  and  was  then  sold  out  at  various 
times  between  that  year  and  the  year  1823,  and 
applied  for  the  benefit  of  Mr.  Fenwick.  Mr. 
Fenwick  became  bankrupt  in  1833,  and  sur- 
vived his  wife,  who  died  in  July,  1837.  The 
present  plaintiflf  attained  the  age  of  21  in  1841. 

Mr.  Spence  and  Mr.  Elderton,  for  the  plain- 
tiff, relied  upon  Booth  v.  Booth,  1  Bea.  125; 
Maitlandy,  Bateman,  13  Law  Journal,  273;  8 
Jur.  926;  Cfl^ray  v.  Darftv,  6  Ves.  488 ;  and 
Broadhurst  v.  Balauy,  1  Y.'&  C.  76. 

Mr.  Eoupell  and  Mr.  Humfrey,  for  the  repre- 
sentatives of  the  deceased  trustee,  and  Mr. 
Kindersley  and  Mr.  Fabcr,  for  the  surviving 
trustee,  argued,  that  in  the  cases  cited,  either 
the  trustees  had  done  some  further  act  respect- 
ing the  trust  fund  beyond  merely  executing 
the  deed,  or,  by  the  terms  of  the  settlement, 
they  were  bound  to  take  steps  to  get  in  the 
fund  at  some  defined  period ;  neither  of  which 
circumstances  existed  in  the  present  case. 
Here,  also,  until  the  death  of  the  wife,  it  was 
uncertain  who  was  entitled;  therefore  the 
trustees  were  protected  by  the  indemnity 
clause.  They  also  relied  on  certain  statements 
in  the  answer  of  one  of  the  defendants  which 
.tended  to  show  that  the  sums  of  stock  in  ques- 
tion were  subject  to  some  unsatisfied  claims 
under  Mr.  Cuthbertson's  will,  as,  at  all  events, 
,  making  a  case  for  in^uir^, 

X^ord  LangdaU  said,  it  was  undoubtedly  a 
.case  of  great  hardship  that  trustees  should  be 
charged,  after  the  lapse  of  so  long  a  period, 
with  funds  which  they  had  never  received. 
But  upon  the  execution  of  the  settlement,  the 
duties  of  the  trustees  arose,  and  it  became  a 
question  only  whether  they  could  perform  the 
trusts;  for  though  trustees  were  bound  by 
•the  trusts  declared,  they  were  not  bound  by  the 
redtals  of  the  instrument  declaring  them.  Per- 
sons might  represent  themselves  to  be  entitled 
when  in  fact  they  were  not,  so  that  the  per- 
formance  of  the  trust  might  be  impracticable. 
It  was  said,  that  here,  as  no  time  was  fixed  for 

•  geting  in  the  fund,  as  it  might  have  happened 
-  that  there  were  no  children  and  no  appoint- 
^  ment  by  the  wife,  the  trustees  were  not  bound 

•  to  provide  for  these  contingencies.  But  he 
thought  this  argument  could  not  be  sustained  : 

•  he  thought  trustees  were  bound  to  provide  for 


all  the  contingencies  of  the  Inut,  and  could 
not  say  they  would  not  do  so  because  in  a 
certain  case  the  trust  might  not  arise.  The 
case  of  Maitland  v.  Bateman  was  not  so  strong 
as  the  present  one ;  for  there  a  time  was  fixed, 
until  the  termination  of  which  the  fund  could 
not  be  secured ;  whereas,  here,  there  being  no 
limitation  as  to  time,  it  might  have  been  se- 
cured immediately.  Then,  as  to  the  three 
sums  of  stock,  what  was  there  to  lead  to  the 
supposition  that  they  were  not  Mrs.  Fenwick*i  ^ 
lliey  had  been  transferred  into  her  name  some 
time  before  the  marriage,  lliey  leniained 
standing  in  her  name  for  many  years  after- 
wards: no  demand  was  made  upon  than. 
Ultimately  they  were  sold  out  at  several  timec. 
It  was  the  duty  of  the  court  to  take  care  that 
trustees  were  not  charged  with  omissions  which 
could  not  be  supplied,  but  it  wonld  not  direct 
inquiries  where  no  case  of  suspicion  arose.  It 
was  alleged  that  there  were  some  unsatisfied 
claims  under  a  will  of  Mr.  H.  Cuthbertson, 
but  no  proof  of  this  was  adduced.  He  earner 
though  with  reluctance,  to  the  conclusion  that, 
to  the  extent  of  the  4,946/.,  the  trustees  were 
liable  to  make  good  the  fund. 


Flint  V.  Warren.    July  I9th,  1647. 

CONSTRUCTION    OF   WILL.  —  BSaUKET  TO   A 
CHARITY   VOID   FOR   UNCKRTAINTT. 

Where  a  testatrix,  by  her  wili,  gave  m  eertaim 
annual  sum  for  the  use  amd  ben^  of  ike 
in-br others  and  in^sisters  for  the  time  beimy 
actually  and  bon&  fide  resident  im  tie 
several  hospitals  of  or  in  the  vicimiiy  of 
Canterbury,  Held,  that  the  bequest  was 
void  for  uncertainty. 

Tub  question  in  this  case  was  raised  on  the 
construction  of  a  clause  in  the  will  of  Mary 
Braddon,  dated  March,  1834 ;  it  was  in  the 
words  following:— "And  I  also  give  and  be- 
oueath  unto,  and  for  the  use  and  benefit  of, 
the  several  in-brothers  and  in-sisters  for  the 
time  being  actually  and  bond  fide  resident  in 
the  several  hospitus  of  or  in  the  vicinity  of  the 
city  of  Canterbury,  whose  present  yearly  in- 
come to  each  such  in-brother  and  in-sister 
does  not  exceed  the  sum  of  25/.,  an  augmenta- 
tion or  yearly  income  of  the  sum  of  5/.  to  the 
use  of  every  in-brother  and  in-sister  for  ever.'* 
And  she  directed  her  executors  "  to  pay  to,  or 
invest  in  the  names  of,  the  governors,  masters, 
trustees,  or  acting  patrons  of  the  several 
hospitals  a  sum  of  lawful  money  equal  to  meet 
such  yearlv  augmentation;  and  the  non* 
resident  in-oroihers  and  in-sisters  during  such 
non-residence  should  forfeit  their,  his,  and  her 
proportion  of  such  augmentation;  and  such 
forfeitures  and  forfeiture  should  from  time  to 
time  be  paid  over  to  the  then  resident  in- 
brothers  and  in-sisters  in  equal  shares."  The 
Master  in  his  report  had  found  that  there  were 
twelve  hospitals  at  and  in  the  immediate  neigh- 
bourhood of  Canterbury,  taking  in  a  drcuit  of 
four  miles. 
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Mr.  H.  TSois9t  for  the  Attorney-General,  now 
contended  that  effect  ought  to  be  given  to  the 
devise  in  favour  of  theee  hospitals,  and  that  the 
court  should  put  a  construction  on  the  rest  of 
the  clause;  citing  Masters  v.  Masters,  1  Pere 
Wms.  425. 

Mr.  Bethell  and  Mr.  Chandless,  on  behalf  of 
some  of  the  next  of  kin,  argued  that  the  whole 
clause  was  void  for  uncertainty.  There  must 
be  both  a  certainty  in  the  persons  to  take  and 
in  the  thing  to  be  taken,  in  order  for  the  court 
to  come  to  a  decision.  The  persons  to  take 
were  here  to  be  residents  in  the  hospitals  in 
Canterbury  or  in  the  vicimt)r,  and  the  disjunc- 
tive character  of  the  gift  deprived  it  of  certainty. 
How  could  Uie  court  conclude  what  was  meant 
by  actual  and  bond  fine  residents?  or  how 
could  it  determine  what  was  meant  by  the 
vicinity  of  Canterbury?  There  was  nothing 
like  certainty  as  to  the  objects  to  take,  nor  was 
there  the  means  of  attaining  certainty.  They 
cited  FUUnffham  v.  Bromley,  1  Turn.  &  Rus. 
530;  Ridgway  v.  Woodhovae,  7  Beav.  437; 
Attorney-General  v.  Sipthorpe,  2  Rus.  &  Myl. 

lor. 

Mr.  Cooper  and  Mr.  A.  Lewis,  for  another  of 
&«  next  of  kin,  cited  Chapman  v.  Brown,  6 
Ves.  404. 

The  Viee-Chancellor  said,  he  was  unable  to 
make  any  sense  of  the  will ;  the  very  founda- 
tion of  the  gift  was  to  be  found  in  the  words 
"  Hospitals  of  or  in  the  vicinity  of  Canterbury /* 
and  he  could  not  understand  what  the  testatrix 
meant  by  the  vicinitv  of  Canterburv,  neither 
was  there  anjrthing  wnatever  in  the  will  to  show 
how  the  vicinity  was  to  be  measured.  It  was 
impossible  for  him  to  sit  there  and  frame  and 
conjecture  a  meaning  for  the  testatrix.  From 
the  will,  as  it  stood,  no  human  being  was  ca- 
pable of  fixing  so  as  to  state  in  numbers  what 
was  the  sum  to  be  appropriated.  How  then 
could  there  be  a  valid  gift  ?  He  should  there 
fore  hold  the  bequest  void  for  uncertainty. 


Mr.  MUkr,  for  the  plwntiff,  objected  thit 
the  present  application  was  unnecessary,  Aa 
the  exceptions  were  not  referred  in  time,  they 
should  have  been  treated  as  abandoned,  or  any 
objection  to  them  might  have  been  beard  be- 
fore the  Master,     Dalton  v.  Halter,  I  Phill. 

551.  ,  V      J     r 

The  Vice-chancellor.  I  never  heard  of  ex* 
ceptions  being  taken  off  a  file  because  they  were 
abandoned.  Upon  the  authority  of  Dalton  v. 
Hayter,  I  am  of  opinion  that  this  order  cannot 
be  discharged,  and  that  I  cannot  take  the  ex- 
ceptions off  the  file.  The  coc^te  occasioned  by 
the  exceptions  after  the  semce  on  the  15lh  of 
March,  must  be  paid  by  the  plaintiff.  I  give 
no  costs  on  this  motion. 

£xctcqiucr. 
Semple  v.  Pink.    Trin.  Term,  June  3,  1847. 

GUARANTBB.—CONSIDEEATION.— FORBEAR- 
ANCB. 

A  declaration  on  a  guarantee  stated,  that  L. 
made  his  promissory  note  payable  to  the 
plaintiff  J  that  the  note  being  in  the  platn^ 
tiff's  hands  dishonoured,  in  consideration 
that  the  plaintiff  would  forbear  and  gwe 
time  to  L.  for  payment  of  the  note  for  a 
reasonable  time,  the  defendant  guaranteed 
payment.  At  the  time  the  note  was  made 
the  defendant  wrote  on  the  back  of  it,--  I 
guarantee  the  payment  of  the  mthmnote 
by  J.  Leigh,  the  maker,  on  the  2nd  Nov. 
next.*'  After  the  note  was  dishonoured,  the 
defendant  gave  the  plainHff  the  following 
memorandum  ;— "  I  request  yon  will  hold 
over  the  promissory  note  in  your  favour  oj 
J.  Leigh,  and  in  consideration  of  your  so 
doing,  I  undertake  to  continue  in  all  re- 
spects my  guarantee  of  the  same.  Held, 
no  evidence  to  support  the  declaration,  and 
that  the  plaintiff  was  properly  nonsuited. 


^{(('Cf^aifcenor  fiinis|)t  Mxuu. 
Adee  V.  Gibson.    March  17th,  1847. 

RBFBRRING  BXCBPTIONS. —  COSTS. 

A  plaintiff  who  had  not  served  the  order  re- 
ferring the  exceptions  within  the  proper 
time,  was  refused  a  motion  to  discharge  the 
order,  or  to  take  the  exceptions  off  the  file, 
and  was  ordered  to  pay  the  costs  of  the 
irregular  service. 

Mr.  RusseU  and  Mr.  Heathjield  moved  to 
discharge  an  order  referring  exceptions  to  an 
answer,  and  that  the  exceptions  might  be  taken 
off  the  file,  and  that  the  pladntiff  should  pay  the 
costs.  The  answer  was  filed  on  29th  of 
January,  exceptions  to  it  were  filed  on  23rd  of 
February,  and  on  13th  March  the  defendant 
was  served  with  an  order,  dated  5th  of  March, 
Teferring  the  exceptions.  The  pluntiff  was  too 
Ute  in  thus  referring  the  exceptions  26th 
Article  of  16th  Order  of  Mav,  1845^  and  this 
was  the  proper  course  to  be  aaopted.  Attorney- 
Otneral  v.  Clack,  1  Myl.  &  Or,  367. 


Semble,  that  the  declaration  was  bad  for 
stating  the  consideration  to  be  forbearance 
for  a  reasonable  time. 

This  was  an  action  on  a  guarantee.  The 
declaration  stated,  that  one  Leigh  made  his 
promissory  note  payable  to  the  plaintiff  or  order 
for  200/. :  that  Leigh  did  not  pay  the  note,  and 
the  same  being  in  the  plwntiff's  hands  overdue 
and  unpaid ;  in  consideration  of  the  premises, 
and  that  the  plaintiff  would  give  time  to  Leigh 
for  payment,  to  wit,  for  a  reasonable  time,  the 
d^endant  guaranteed  the  payment  of  the  note 
in  case  Leigh  should  make  default:  that  al- 
though  a  reasonable  time  had  elapsed,  yet 
Leigh  had  not  paid  the  amoiurt  of  the  note. 
Vlesi  non  assumpsit. 

At  the  trial  before  Rolfe,  B.,  it  appeared  that 
the  plaintiff  agreed  to  discount  the  promissory 
note  for  Leigh,  if  the  defendant  would  guarantee 
the  payment  when  due.  Accordingly  the  de- 
fendant wrote  on  the  back  of  the  note  as  fol- 
lows :— "  I  do  hereby  guarantee  the  pajrment  of 
the  written  promissory  note  by  G.  J.  Leigh,  the 
maker,  on  the  2nd  Wov.  next.   John  Pink. 


9lt  fJwftfiof  f\i»r(t    Jbdh0mmv*".ISoiic^ 

The  n^e  bsving  baen  dtahcmouredv  the  de- 
liBttdaQt  gave  the  plamtiff  the  foUowing  menao- 
mdum: — *' November  2,  1844.  I  request 
yon  will  hold  over  the  promkMHy  note  in  jour 
nvour  of  J.  Leigh,  dated  31  at  Jal^,  1844^  for 
200/.,  at  three  months,  and  in  joonsideration  of 
80  doing,  I  undertake  to  continue  in  all  respects 
xny  guarantee  of  the  same.  John  Pink."  On 
tiie  part  of  the  defendant  it  was  objected  that 
liiere  was  no  evidence  to  support  the  declara- 
tion, and  the  learned  judge  being  of  that  opinion, 
nonsuited  the  plaintiff.  A  rule  nisi  having 
been  obtained  to  set  aside  the  nonsuit,  and  for 
«new  trial. 

Ogle  showed  eanse.    The  plaintiff  was  pro- 
perly nonsuited.    The  pka  of  non  auumpaU 
puts  in  issue  not  only  the  promise,  but  also  the 
•consideration  on  which  it  is  founded.     Here 
the  consideration  rileged  is  forbearance  for  a 
reatonable  time,  but  the  guarantee  mentions  no 
time,  and  the  law  will  not  imply  a  reasonable  ! 
tame.    The  mere  forbearing  is  not  a  sufficient 
<:on6ideration  to  support  a  promise  to  pay,  but ' 
it  must  be  for  some  certain  and  specified  time.  I 
CMtif  on  ConiraeiM,  p.  35 ;  Cole  v.  Dyer,  1  C.  I 
A  J.  461.    The  two  oocnments  taken  together 
do  not  support  the  declaration,  and  the  latter 
document  is  only  an  undertaking  by  the  de- 
fendant to  continue  his  guarantee  to  pay  the 
note  ^Hien  due. 

MiUer,  in  support  of  the  rule.  The  guaran- 
tee supports  the  allegations  in  the  dec&ration. 
Wbeie  no  particnlar  time  is  mentioned  for  the 
peHbraung  of  an  act,  the  law  imnlies  a  reason- 
able time.  In  agreements  for  the  purchase  of 
knd,  the  vendor  has  a  reasonable  time  for 
making  out  his  title.  [Aldermm,  B.  In  that 
case  &t  act  itself  necessarily  requires  some 
tame ;  but  in  a  case  like  the  present,  what  de- 
iudte  idea  can  you  attach  to  a  forbearance  for  a 
jreasonable  time  i  It  would  depend  upon  the 
dispoeition  of  the  party,  whether  he  ^^as  litigious 
or  mild  or  sonmolent.  Suppose  he  brought 
his  action  the  next  day,  would  that  be  a  for- 
iMSurance  for  a  reasonable  time?  FMfe,  B. 
The  declaration  seems  to  be  bad.] 

Per  curiam.    The  rule  must  be  discharged. 


itenittnptcs. 

Exparte  Hyamt.    Sept.  30, 1847. 

VEiLCTICK. —  AFFIDAVITS.  —  TITLS   OF  THX 
COUAT. 

Ajfidtnits  hf  ooumtry  oreditorM  to  support 
proqfs  f]f  debts,  mutt  be  mOisied  *'Im  the 
Court  fjf  Bankniptcif  U  hondon.**  If  the 
words  "ff»  London''  be  omitted  tktegin 
detvits  will  be  rejected, 

Thib  was  a  nseeting  for  the  choice  of  as- 
mgofmHg  before  Mr.  Commissioner  £vaiis. 
Several  countnr  creditors  of  the  baiJuruitt,  to 
an  amount  sufficient  to  deternune  the  choice  of 
aasigneeB,  proposed  to  prove  thdr  debts  by 
lA&vita,  which  were  entitled  '*  In  the  Court 
4d  Bankruptcy  **  merely. 

The  SoKcUor  to  the  fiat  objected  to   the 


recqHiMi  of  the  aHidjnritar  mde  bv  the 
country  creditors.  The  24di  of  the  Geoeal 
Rules  and  Orders,  made  under  the  b  &6  Vict, 
c  123,  8.  70,  was  in  these  words:— ''Evoj 
affidavit  under  the  said  ad  ahaU  be  entitled  of 
'  The  Court  of  Bankruptcy  in   Loadon,'  or 

'The  Court  of  Bankropti^  for  the Dis- 

trict'  [as  the  case  may  be]/'  Here  tixe  words 
"in  London"  were  omitted,  and  therefore  the 
rule  had  not  been  complied  with. 

It  was  submitted,  on  the  other  side,  that  the 
sffidavits  were  sufficiently  entitled  in  the  Const 
of  Bankruptcy. 

Mr.  Commissioner  f^MMS.  As  the  objectioats 
taken,  I  think  I  am  bound  to  give  ite£EecL 
The  affidavits  are  not  in  compliance  with  the 
rule  and  cannot  be  received. 

The  Solicitor  for  the  country  cieditors  then 
applied  to  have  the  choice  cif  assignees  ad- 
journed, to  afford  an  opportuaity  for  amendiag 
and  reswearing  their  affidavits. 

Mr.  Commissioner  Evans.  I  iiev«r  adjoma 
a  choice  of  assignees. 

The  choice  was  then  proceeded  with,  and 
two  persons  nominated  by  the  town  creditors 
were  appointed  assignees. 


ANALYTICAL  DIGEST  OF  CASES, 

KBPOBTBD   IN   AI«L  THB   COUKTS. 

(fommon  Hais  (S^oucts. 
PLEADINGS. 

ABATEMENT. 

1.  AJUbtmt  ofver^UxOion. — Sttdtmeut  ^rv- 
nience  of  co-oo«#ftietor.«-lB  an  alfidsBvit  ef 
verification  of  a  plea  in  abatsosent  of  the  non- 
joinder of  il.  as  a  defendant,  his  vesideiice  w 
dechired  to  be  ''43,  Lowndes  Street,  Bcl^vne 
Square."  It  appeared  that  he  waa  nsiffing 
there  at  the  time  of  the  coaBneoceoaeiit  of  the 
suit ;  that  the  house  and  furniture  were  his ; 
that  he  was  endeavouring  to  let  the  house 
furnished  for  a  few  monSis,  until  his  return 
from  abroad ;  and  diat  J3.  was  occapyipg  it  as 
his  friend  and  guest. 

Held,  that  this  was  a  sufficient  description  of 
/[.'s  residence,  wifhin  ^e  stat.  3  fr  4  W.  4,  c 
4S,  s.  8. 

The  *' residence  **  mentioned  in  thM  abrtote 
means  the  domicile  or  home  of  die  party. 
Lambe  v.  SbiyMe,  15  M.  &  W.  433. 

Cases  cited  ia  the  jadgmeat :  Newton  v,  Ver- 
teoke,  1  Y.^  1.  257;  Taylor  ▼.  ffeninB,4 
fi.&Md.daL 

2.  Jater  uctixm  /»adaa/.— In  an  «eli0B  flf 
contract  against  A,,  he  cannot  plead  m  absto- 
ment  the  pendency  of  another  action  for  d» 
same  cause  against  B.  Hairy  F.  GoMmv,  25 
M.&W.494. 

And  see  AtfnStmi&im  :  Husband  4md  Wft: 
Joint  Contractors, 

1.  Awnui^.^hi  ddit  for  moaey  had  ad 
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i^edwtd,  &a,  th»  defieadant  pleaded,  that»«fter  [thereof  and  entitled  to  sue  the  defendant  oa 
tiie  accnun^  ci  the  debts  ana  causes  of  action,  j  the^aaxne. 
the  defendant  exacnted  a  deed,  securing  to  the 
phitttifi'  a  certain  annuity,  and  that  the  plaintiff 
then  accepted  and  received  the  same  of  and 
Irom  the  defendaat  in  full  satisfaction  and  dis- 
charge of  aU  the  said  several  debts  and  causes 
of  actien« 

The  plaintiff  replied,  that  no  memorial  of  the 
annuity  deed  was  enrolled  pursuant  to  the  sta- 
tote ;  that,  the  annuity  being  in  arrears,  plidn- 
tiff  had  brought  an  action  against  defendant ; 
that  Uie  defendant  pleaded  in  bar  of  that  action 
the  non-enrolment  of  the  memorial ;  and  that 
thereupon  the  plaintiff  elected  and  agreed  that 
the  indenture  should  be  null  and  vold«  as 
pleaded  by  the  defiendant,  and  discontinued 
the  action. 

Held,  a  ^ood  answer  to  the  plea,  inasmuch 
as  it  showed  that  the  accord  and  satisfaction 
thereby  set  up  had  been  rendered  nugatory  and 
unavailing  by  the  act  of  the  defendant  himself. 
Ikimerv.  Browne,  3  C.  B.  157. 

2.  BiU  of  Exchange. — Duplicity, — Assumpsit 
on  a  bill  of  exchange  for  50/.  by  drawer  iigamst 
acceptor;,  with  counts  for  xaoney  lent,  and  on 
an  account  stated. 

Plea  to  the  first  count,  that  before  the  bill 
became  due«  6.  had  agreed  to  pay  defendant 
certain  auxna  by  monthly  instalments  of  40/. ; 
Aat  defendant  was  unable  to  pay  the  bill«  and 
thereupon,  while  {^intiff  was  holder,  and  be- 
fore it  became  due,  in  consideration  that  de- 
fendant, witb  assent  of  G.,  and  at  request  of 
phdntiff,  would  pemit  fdaintiff  to  receive  from 
G.  so  much  of  the  instalments  of  40/^  as 
should  amount  to  the  sum  in  the  bill,  plaintiff 
agreed  to  accept  payment  of  the  bill  thereout, 
and  to  discharge  aefendant  from  performing 
the  promise  in  the  first  count. 

Averment,  that  plaintiff  received  the  first  in- 
atalment,  but  neglected  of  his  own  wrong  to 
procure  payment  of  the  residue  from  G.  out  of 
the  next  instalment. 

Beplication,  that,  in  consideration  that  de- 
fendaoit  would,  wiCh  assent  of  G.,  at  request  of 
plaintiff,  permit  plaintiff  to  receive  from  G.  so 
much  of  the  instalments  of  40/.  as  should 
amount  to  the  sum  in  the  bill,  plaintiff  did  not 
agree  to  accept,  &c.,  (traversing  the  plea  in 
^ms) :  Held,  bad,  on  special  demurrer,  for 
aot  ca^ressly  traversing  the^reement,  and  for 
leaving  it  uncertain  whether  it  meant  to  put  in 
ifsue  simply  the  agreement,  or  the  considera- 
tion, or  botn,  or  that  G.,  byplaintiff^s  consent, 
<igreed  to  pay  him  the  bill  t}ut  of  the  instal- 
ments, so  as  to  substitute  themselves  as 
^btors  to  plamtiff  on  the  defendant's  ac- 
ceptance. 

8th  plea,,  as  to  50/.,  parcel  of  the  monies  in 
the  2nd  and  last  oonnta*  that  before  breach  of 
^  piOBiises  in  thoae  coant%  plaintiff  drew  his 
1^  fer  50/.,  which  defendant  accepted  and  de- 
livered to  piaintifl^  who  -then  aoc^ted  and  re- 
^f^ved  the  same  m  discharge  of  the  said  sum  of 
^^  pared,  &c.i  and  then  indorsed  and  de- 
^fBPBd  the  aame  to  S^  who  from  thence 
w^lMEle  h^  betiv  wd  still  is,  the  holder 


Replicatii  n,  that  the  bill  becune  due  before 
the  commencement  of  the  sint,  and  defendant  did 
not  pay  it,  and  that  S.,  before  the  commenoe- 
ment  of  the  suit,  returned  the  bill  to  plainttfl^ 
who  then  became  the  holder,  and  continued  sd 
to  the  commencement,  &c.,  and  still  is  the 
holder:  Held,  bad,  on  special  demurrer,  for 
setting  up  fresh  matter,  without  confessing  and 
avoiding,  or  expressly  traversing  the  averment 
of  8.  being  holder  at  the  commencement  of 
the  action. 

The  word  "  discharge  "  in  the  plea  imported, 
not  payment  or  satisfaction  of  die  debt,  hut 
only  that  the  bill  was  given  "  for  and  on  ac- 
count of"  it. 

The  9th  plea  resembled  the  8th,  except  in 
averring  that  whilst  S.  was  holder,  defendant 
and  fir.,  at  his  request  and  on  his  account,  re- 
spectively paid  him  its  amount. 

Replication,  traversing  the  payment,  &c.,  of 
the  bill  in  the  terms  of  the  plea,  and  generally, 
and  averring  the  return  of  tne  bill  bj  Sharp  to 
plaintiff,  and  the  holding  of  it  by  plaintiff,  as  in 
the  replication  to  the  8th  plea :  «e/rf,  bad,  on 
special  demurrer,  for  like  reasons  as  the  eighdi. 
Kemp  V.  Watt,  15  M.  &  W.  €72. 

ACODUNT  STATED. 

In  indebitatus  assumpsit  for  money  due  on 
an  account  stated,  it  is  not  sufficient  to  plead 
that,  after  the  accruing  o(  the  causes  of  action 
in  the  declaration  mentioned,  and  before  the 
commencement  of  the  suit,  defendant  and 
plaintiff  accounted  together  of  and  concerning 
the  said  causes  of  action,  and  all  other  chdms 
and  denumds  then  being  between  plaintiff  and 
defendant,  amounting  to  a  large  sum,  to  wit, 
1,000/.,  and  that  on  such  accounting,  a  small 
sum,  to  wit,  150/.,  was  then  found  to  be  due 
and  owing  from  defendant  to  plaintijST,  which 
defendant  then  promised  plaintiff  to  pay,  and 
afterwards,  before  commencement  of  the  suit, 
paid  to  pUdntiff,  who  accepted  it  in  fnll  satu- 
faction  of  the  sum  due  to  mm  from  defendant; 
for  such  a  plea  does  not  show  that,  at  the  "^tnt 
of  the  second  accounting  relied  on,  any  cross 
demand  by  defendant  against  plaintiff  existed, 
or,  that,  if  it  existed,  it  had  not  been  agreed  to  be 
given  up  by  defendant  in  consideration  of 
plaintiff^s  giving  up  some  other  demand  of  Ins 
on  defendant,  so  as  to  make  payment  of  t^e 
balance  a  satisfaction  of  the  larger  vum.  Smith 
V.  Page,  15  M.  &  W.  683. 

Case  cited  in  thejadgment:  Atherlcy  v.Erans* 
Say«r*s  Rep.  269. 

AMENDMBfTT* 

1.  4fiterjmdgment  mad  lapse  i^  a  gear. -^The 
court  refused  to  allow  a  replication  to.  be 
amended  after  the  lapse  of  a  year  after  judg* 
meat  pronounced  on  demurrer,  the  case  having 
previously  stood  over  that  ^e  parties  midbt 
mutnaHy  M^ree  to  amend,  and  both  having  de- 
clined to  do  so.  Hammond  v.  Colls,  3  G.  B. 
218. 

2.  Christian  noMtf.r-Where  the  pluntiff  bad 
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issued  a  writ  and  declared  against  the  defend- 1  own  hand,  lie  did  not  write  ,^«^««  ^*^_^ 

ant  as  " Hume,"  and  the  defendant  had  |  proper  hand  the  fp™»™  ")7j^^^  ~^5!?^ 

afterwards  given  a  written  consent  signed 
**  Robert  Montagu  Hume,"  to  a  judge's  order 
for  judgment,  and  judgment  was  accordingly 
signed  a^^ainst  him  in  November,   1844,  as 

" Hume,"  the  court,  on  the  application  of 

the  plaintiff,  for  the  purpose  of  proceeding  to 
outlawry  against  the  defendant,  made  an  order 
in  Trinity  Term,  1846,  to  amend  the  declaration, 
and  all  subsequent  proceedings,  by  inserting 
the  defendant  s  Christian  name.  Wood  v. 
Hume,  4  D.  &  L.  136. 
And  see  Ejectment. 

ANNUITY. 

Non-enrolment,  —  Former  action,  —  Declara- 
tion for  money  had  and  received.  Plea,  that 
the  defendant  granted  an  annuity  in  satisfac- 
tion of  the  plaintiff's  debt.  Replication,  that 
the  deed  was  not  duly  enrolled ;  that  in  an 
action  to  recover  arrears  of  the  annuity,  the  de 
fendant  pleaded  the  non-enrolment,  and  that 
the  plaintiff  elected  to,  make  it  null  and  void, 
and  thereupon  discontinued :  Held,  that  the 
replication  answered  the  plea,  as  it  showed  that 
the  deed  had  become  null  by  the  defendant's 
act,  and  consequently,  the  plaintiff  might 
recover  the  consideration  for  the  annuity, 
nmer  v.  Broume,  4  D.  &  L.  201. 

And  see  Accord  and  Satisfaction,  1. 

ARBITRATION. 

Abatement  or  bar, — ^To  a  declaration,  Nov. 
11th,  1844,  for  goods  sold  and  delivered,  and 
on  an  account  stated,  defendant  pleaded,  Nov. 
23rd,  1844,  beginning  "And,  for  a  further 
plea,  as  to  the  1st  and  2nd  counts  of  the  said 
declaration,  the  defendant  saith  that,"  &c.,  al- 
leging that,  before  action  brought,  disputes  had 
arisen  between  plaintiff  and  defendant  whether 
defendant  was  indebted  to  plaintiff  in  any  and 
what  sum  for  the  causes  of  action  declared 
upon,  which  disputes  they  submitted  them- 
selves to  refer,  and  did  refer  to  arbitration,  and 
mutually  promised  to  fulfil  the  award  i  that  the 
arbitrators,  before  action  brought,  took  upon 
them  the  reference ;  that  the  matters  in  dispute 
are  still  under  their  consideration  ;  and  that  a 
reasonable  time  has  not  elapsed  for  making  the 
award.  Conclusion :  "  ana  this  the  defendant 
is  readv  to  verify,  &.c."     On  demurrer.  Held, 

1.  That  the  plea  could  not  be  considered  as 
plea  in  abatement  informally  pleaded. 

2.  That,  as  a  plea  in  bar,  it  was  bad ;  the 
tendency  of  an  arbitration  being  no  answer  to 
an  action  for  recovery  of  a  debt.  Harris  v, 
Retinoids,  7  Q.  B.  71. 

ARGUMENTATIVE   AVERMENT. 

1.  Foreign  law, — Replication  de  injurid, — 
To  debt  on  bond  the  defendant  pleaded,  that 
the  bond  was  executed  by  him  in  France,  where 
he  was  then  domiciled ;  that  it  was  not  taken 
or  passed  by  any  public  officer  authorised  by 
the  laws  of  that  kingdom,  nor  was  it  written 
throughout  by  the  hand  of  the  defendant;  that, 
though  the  defendant  signed  the  bond  with  his 


tongue  a  "  bon,"  or  **  appronv^"  bearing  m 
words  at  length  the  sum  secured,  nor  was  the 
defendant  at  the  time  a  merchant  or  trades- 
man, &c. ;  concluding,  that,  «  by  reason  of  the 
premises,  the  bond,  by  the  laws  of  France, 
never  was  nor  is  obligatory  or  binding  on  the 
defendant,  but  always  was  and  is  of  no  force, 
effect,  or  validity." 

Held,  that  the  plea  was  bad,  as  being  a  mere 
argumentative  and  inferential  statement  of  the 
French  law ;  which,  being  pleadable  only  as 
matter  of  fact,  ought  to  have  been  distindly 
and  affirmatively  alleged. 

Qaare,  whether,  supposing  it  to  have  beea 
well  pleaded,  the  whole  of  the  allegations  ^lere- 
in  might  have  been  put  in  issue  by  de  tit^srii. 
Benham  v.  Earl  of  Momington,  3  C.  B.  133. 

2.  Law  of  France.— To  an  action  of  debt  on 
bond,  the  defendant  pleaded,  that  the  bond  was 
executed  at  Calais,  in  the  kinj^dom  of  France, 
where  the  defendant  was  domiciled ;  that  cer- 
tain forms  in  the  plea  mentioned  were  wA 
adopted  on  its  execution,  nor  did  the  defepdint 
belong  to  certain  classes  of  persons  therein  de- 
scribed ;  and  that  "by  reason  of  the  premises," 
by  the  law  of  France,  the  bond  never  was 
binding  on  the  defendant :  Held,  that  the  i^ 
was  argumentative  and  inferential  in  its  mode* 
of  stating  the  law  of  France,  and  therefore  bad. 
Benham  y.  Earl  ofMomington,  4  D.  &  L.  213. 

And  Bee  Bond;  Contract;  Uncertainty. 

ARREST,   MALICIOUS, 

Defect  cured  bu  wrdtc/.— Since  the  1  &  i 
Vict.  c.  110,  the  declaration  in  an  action  for  a 
malicious  arrest  must  allege  falsehood  or  fraud 
in  obtaining  the  judge's  order  for  the  capias, 
and  must  state  the  circumstances  which  consti- 
tute such  falsehood  or  fraud. 

But  where  the  declaration  alleged  that  the 
defendants,  not  having  reasonable  or  probable 
cause  for  believing  that  the  plaintiff  was  abort 
to  quit  England,  falsely  and  maliciously,  and 
without  reasonable  or  probable  cause,  caused 
and  procured  a  judge  to  make  an  order  for  the 
plaintiflfs  arrest:  Held,  that  after  verdict  the 
declaration  must  be  taken  to  mean  that  the 
order  was  procured  by  false  evidence,  or  by 
means  of  falsehood ;  the  allegations  as  to  the 
defendant's  not  having  reasonable  or  probable 
cause  for  believing  that  the  plaintiff  was  about 
to  quit  England,  being  rejected  as  subterfuge* 
BanieU  ▼.  Fielding,  4  D.  &  L.  329. 

And  see  Married  Woman^ 

ASSUMPSIT. 

See  Set-^ff,  2. 

BAILIFF. 

Justification, — In  an  action  of  trover,  the  de- 
fendant  pleaded,  that  the  supposed  gnerance 
was  committed  after  the  passing  of  the  7  &  ^ 
Vict.  c.  19,  intituled  "An  Act  for  regulatiM 
Bailiffs  of  Inferior  Courts :"  that  the  defend- 
ant had  been  duly  appointed  to  act  as  bsi]iiFi& 
execution  of  the  process  of  the  Tolaey  Conrtot 
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Bristol,  which  court  ha$,  by  charter,  jurisdic- 
tion for  the  recoy^  of  debts ;  and  that  the 
^iefendant  then  became,  and  at  the  time  of  com- 
putting  the  supposed  grievance,  was  a  bailiff  of 
the  court,  and  tnat  the  supposed  grievance  was 
a  thing  done  in  pursuance  of  his  duty  as  such 
bailiff,  and  that  no  notice  of  action  was  given  : 
Held  sufficient,  and  that  the  defendant  was  jus- 
tified, on  the  ground  that  he  was  bailiff  de/ac/a. 
Braham  v.  Watk%n$,  4  D.  &  L.  42. 
And  see  JusHfieation^ 

BAIL. 

Bender. — ^Dedaration  on  a  bond  under  1  &  2 
Vict.  c.  110,  s.  8,  given  by  the  defendant  and 
odiers,  his  partners  in  trade,  stated  that  judg- 
ment was  recovered  in  an  action  for  the  onginal 
debt,  which  was  not  paid ;  and  that  a  judge's 
order  was  made  to  render  the  principals  within 
10  days,  which  time  was  enlarged  without  pre- 
judice by  another  judge's  order ;  that  a  rule 
nm  was  obtained  within  that  period,  calling  on 
the  plaintiffs  to  show  cause  on  a  subsequent 
day  why  the  defendant  and  his  bail  should  not 
have  further  time  to  render,  and  that  in  the 
mean  time  proceedings  against  the  defendants 
and  his  bail  should  m  stayed ;  and  that  neither 
the  defendant  nor  his  co-debtor  rendered  them- 
selves accordinif  to  the  practice  of  the  court,  or 
within  the  time  mentioned  in  either  of  the 
orders  or  within  any  other  time,  or  in  any 
xnanner  directed  by  the  court  or  any  judge 
thereof:  Held,  Ist,  that  a  plea  which  afi^ed 
that  a  writ  of  ca,  sa.  had  issued  in  the  oriflrinal 
action  was  good;  2ndly,  that  a  plea  which 
averred,  that  the  judge's  order  had  been  ob- 
tained expartc  bv  the  plaintiff,  was  bad;  3rdly, 
that  a  plea  which  alleged  that  the  rule  nin  m 
the  declaration  alleged,  was  made  absolute  on 


piLL  OF  BXCHAMOB. 

1 .  Presentment,  allegation  of. — In  a  count  by 
an  indorse^  against  the  drawer  of  a  bill  drawn 
payable  tn  lAmdon,  the  venue  being  laid  in 
London,  a  general  allegation  of  presentment  was 
held  to  be  a  sufficient  allegation  of  presentment 
in  London  since  the  rule  of  Hilary  T.  4  W,  4, 
r.8. 

Qhuere,  whether  the  defect  would  have  been 
aided  by  the  defendant's  pleading  over,  if  thQ 
venue  had  been  laid  elsewhere.  Boydell  v» 
Harkness,  3  C.  &  B.  168. 

2.  Venue.'-PresentmenL — By  Reg.  Gen.  Hil» 
T.  4  W.  4,  ii.  r.  8,  no  venue  is  required  to  be 
stated  in  a  declaration  except  the  one  alleged 
in  the  margin ;  and  therefore,  in  an  action  by 
the  indorsee  against  the  indorser  of  a  bill  of 
exchange  drawn  payable  in  London,  where  the 
venue  stated  in  the  margin  of  the  declaration 
was  "  London,"  it  was  held  that'  an  averment 
of  presentment,  not  stating  where,  sufficiently 
alleged  a  presentment  in  London.  Boydell  v; 
Harkness,  4  D.  &  L.  178. 

3.  Initials  of  party » — In  a  declaration  on  a 
bill  of  exchange,  it  is  informal  to  describe  any 
of  the  parties  to  the  bill  by  the  initials  only  of 
his  christian  name,  without  showing  that  he  is 
so  described  in  the  bill  itself.  Esdaile  v.  Mac* 
lean,  15  M.  &  W.  277. 

4.  Certainty, — In  a  declaration  containing 
several  counts  on  different  bills  of  exchange, 
each  count,  after  describing  the  bill,  referred  to 
it  as  "the  said"  bill  of  exchange  :  Held,  suf- 
ficiently certain,  even  on  special  demurrer ;  for 
that  the  words  "  the  said  "  ought  to  be  referred 
to  the  last  antecedent.  Esdaile  v.  Maclean,  15 
M.  &  W.  277. 

5.  Amending  judgment. — ^Where  the  defend* 


the  22nd  day  of  term',  giving  further  time  to  «f '  Pleads  non  assumpsit  to  the  whole  of  a  de- 
render,  and  that  a  rendefwas  made  within  that  cla^tion,  consisting  of  a  count  on  a  biU  of  ex^ 

change,  and  money  counts,  the  plaintiff  cannot 
sign  judgment  generally. 
And  the  court  will  not  allow  him  to  amend 


Ume,  was  good ;  4thly,  that  a  bond  under  1  &  2 
Vict.  c.  110,  s.  8,  under  such  circumstances, 
^^  not  a  claim  within  the  6  G.  4,  c.  16,  ss.  51 
and  56,  barred  by  the  defendant's  certificate 
obtained  after  the  commencement  of  the  ori- 
ginal action,  but  before  judgment;  5thly,  that 
a  plea  alleging  that  the  plaintiff  had  brought 
an  action  to  recover  the  sum  mentioned  in  the 
l>pnd,  was  not  a  bar  to  an  action  on  the  bond, 
although  the  judgment  in  respect  of  the  debt 
was  obtained  in  an  action  subsequently  com- 
fflcnced.    Hinlon  v.  Aeraman,  3  D.  &  L.  426, 

Cmcs  cited  in  the  judgment:  Sandon  v.  Proctor, 
7  B.  &  C.  800;  South  t.  Gryffitb,  Cro.  Car. 
481 ;  Weddall  t.  Manucaptoraof  Jocar,  10  Mod. 
?87i  Wilmorer.  Clerk,  1  Lord  Raym.  156; 
Jameson  r.  Campbell,  5  fi.  &  A.  t50 ;  Exparte 
Barker,  9  Ves.  1 10 ;  Ezparte  Marahall,  1  Mont. 
&  Ayr.  145;  Abbott  r.  Hicka,  7  Scott,  733 :  5 
BiDg.  N.  C.  578. 

BAILMENT. 

See  Detinue, 

BAB,   PLBA  IN. 

.  ^e  Abatement  J  Arbitration;  Double  plead- 
**9*  Husband  and  wife* 


the  judgment,  by  confining  it  to  the  count  on 
the  bUl,  and  entering  a  nolle  prosequi  on  the 
other  counts.    Eddison  v.  Pigram,  16  M.  & 
W.  137. 
And  see  Accord  and  Satisfaction,  2. 

BOND. 

Argumentative  averment. — Debt  on  bond 
against  a  surety  under  1  &  2  Vict.  c.  110,  s.  8^ 
conditioned  for  the  payment  of  a  debt  due  by 
H.,  or  for  his  render.  Plea,  that  the  plaintiff 
recovered  judgment  in  the  Queen's  Bench  for 
the  debt,  and  arrested  and  detained  H.  on  a  cff« 
sa.;  that  H.  sued  out  a  habeas  corpus  cum 
eausd,  and  was  committed  to  the  Marshalsea 
of  the  Queen's  Bench,  and  detained  there  until 
after  the  return  day  of  the  writ ;  that  H,  was 
always  ready  to  render  himself,  and  would  have 
rendered  himself  according  to  the  practice  of 
the  court,  but  that  he  was  prevented  from  so 
doing  by  the  plaintiff  in  manner  aforesaid: 
Held,  on  special  demurrer,  that  if  the  plea  was 
construed  as  an  excuse,  as  it  did  not  distinctly 
aver  that  it  was  impossible  for  H.  to  reuder 
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luBiMlf » it  was  bad  as  argomeiilaiire ;  and  if 
CuuBtnied  at  a  perfenmBC^  il  was  bad  at  Bot 
being  sabatantiaBf  so  armed*  Ilufwrn^  r. 
pemnett,  4  D.  &  L.  928. 

CONTSAGT. 

X  I.  Argwnjmiatm  dadtd. — Wlmt  ammmtf  to 
the  general  issue, — ^Where  the  declaration  in  an 
■elidn  of  aasmnpait  coBi]ikined  of  a  biea^  by 
flw  defendant  of  a  condinon  on  whieb  the  sale 
of  certain  houses  bad  been  made  to  the  plaiDtiff, 
namely,  "that  the  vendor  wonkl  ddJiTer  an 
sbetract  of  title  to  the  porehaser,  or  bis  or  her 
tolidtor,'*  and  ibe  plea  of  the  defendant  stated 
llm  at  the  time  of  the  pimnise  it  was  agreed  as 
Murt  of  the  contract^  that  the  defendant  sfaaold 
deliver  an  abstract  of  the  tide,  commenring 
iritb  a  certain  specified  deed»  and  to  that  extent 
oaljr.  HeU,  that  the  plen  was  an  aignmentative 
denial  of  the 'contract  in  tiie  dedaration,  and 
bad  as  amounting  to  the  general  iaaoe..  Skar^ 
hndr.  UtfchUd,  34  L.  0. 277. 

2.  Exertion, — A,  debveied  goods  to  jB.  to 
be  conveyed  from  Gibraltar  to  London,  the  act 
of  God  and  the  dangers  of  navigation  excepted. 
The  vessel  was  to  tooch  at  Cadis  on  the 
passage.  While  the  vessel  was  at  Cadis  the 
^poods  belongiBg  to  the  plaintiff  were  seized  as 
contraband,  and  forfeited  according  to  the 
xavenue  laws  of  Spain. 

Beldf  in  an  action  by  A.  for  the  non-delivery 
of  the  goods,  that  a  plea  setting  out  the  above 
fiicts  was  bad  as  not  amounting  to  a  defence  to 
the  action.    ^S^peace  v.  Chadtoick,  34  L.  O.  80. 

And  see  Debt,  I. 

COAL  LKA8B. 

Covenant.— Declaration  in  covenant  stated, 
ibat  plaintiff,  by  indentnre,  granted  to  defimd- 
Sit  an  the  coals  and  mines  of  coal  under 
certain  lands ;  that  defendant  covenanted  to  pav 
to  plaintiff,  as  the  price  of  the  coal  so  grantee^ 
AOi.  for  every  statute  acre  of  tiie  said  co&  which 
sbonld  be  fimnd  under  the  said  lands;  and 
uitil  the  said  price  sboidd  be  liilly  paid,  to 
pay  plaintiff  40/.,  part  of  the  said  price,,  in  eadi 
year,  by  two  equal  half-yearly  iastalmenta, 
whether  the  whole  of  an  acre  of  the  said  coal 
should  be  gotten  in  every  such  year  or  not. 

Averment,  that,  at  tne  making  of  the  in- 
denture, there  were  under  the  said  lands  divers, 
to  wit,  14  acres  of  the  said  coal,  and  that 
Avers,  to  wit,  13  acres  of  1^  said  coal  still  re- 
mained under  the  said  lands ;  and  that  40^., 
for  two  of  the  half-yearbr  instalments  of  the 
said  price  for  the  cold  anwesaid,  became  due 
«nd  rail  was  in  arrear  and  unpaid  to  the  plun- 
^ff :  Hfltf,  on  motion  in  anest  of  judgment^ 
that  the  declaration  waa  bad,  for  not  averring 
that  coals  had  been  >bimd  imder  ^ 
Joweti  V.  Spenar,  15  M.  &  W.  G62. 

Case   cited    ht   the  judg«€Dt :    Sicktomoee  v. 
Thistkton,  6  M.  ft  SeL  9. 

CONBTABi.B. 

80s  TrespasB,  1,  2. 

eOVSKAMT. 

1.  CoasfmelMm  q/I— -In  trespass  for  bveaUngf 


and  t  ^ 

a  lease  by  tDdenton  fsma  JL  ti»  the 
wbidli  contained  cevemurts  by  Ae  i 
he  woidd  no^  aft  sny  tine  dming  dM  t&m, 
saw,  reap,  or  take  mm  the  arable  lands  d^ 
mised,  or  any  partthereol^  eaereniaDtwocispi 
of  any  sort  cv  com  or  grstn  snccesaivtfa,  Ml 
would  every  third  smmner  faSkm  or  kydie 
said  arable  lands  down  wiHt  rye-gnas  aad 
clover  seedsi  or  woidd  plant  with  potaCses,  or 
sow  with  peas  or  beans»  wbidi  should  be  teice 
well  hoea;  and  also  that  the  plaintiff,  \q» 
executors,  &c.,  should  not,  at  any  time  daring 
the  term,  kt,  assign,  or  set  over,  or  othenue 
part  with  theindntore  of  kaae^or  the  premiMi 
thereby  denused,  without  the  spedei  Iidbbm 
and  consent  of  iU  bia  heirs  and  aasiiptt,  ia 
writing— with  a  power  of  n-entry  for  bnach  of 
any  covenant  ia  the  laaae — and  netting  oat  a 
grant  by  indentnre  of  the  rweraion  to  ^  d» 
fendant,  stated,  that,  after  the  making  of  theic 
indentures,  dec,  the  plaintiff  did  set  over  nd 
pftrt  with  the  said  mdentnre  of  lease  aad  lb 
term  tiiereby  created,  within  the  true  isteat 
and  meaning  of  the  aidd  indentore  of  kstciad 
the  proviso  and  condition  for  re-entry  dterea 
contained,  to  wU,  bj  pmsamng,  pledfmf,  ad 
msrtgagmf  the  Hid  mdaUmre  ef  kne  to  ad 
wiik  certam  erediiors,  to  mH,  B.ifC^  wilksst 
the  conmU  of  A.  or  ^  the  drfendmL  the 
pbdntiff  repiM,  diet  he  did  not  set  oftr  01 
part  with  tde  said  indenture  of  lease,  or  ^ 
tavm  thereby  created,  witfaan  t^  true  iateot 
and  meaning  of  the  said  indeDture  of  kttc^&c^ 
by  flNrawM^,  piedgmff,  or  mor^agim  the  sad 
imamiure  with  the  send  ssfposed  creSton,  wmk 


etformdi  Held,  bad,  on  1 
that  the  replieation  shonkf  bare  denied  g«De> 
rally  tiiet  tbe  nfadntiff  had  parted,  Le^  ia  taj 
manner  partea,  with  the  indenture,  inrtcid  oif 
confining  the  imie  to  the  particular  mode  d 
parting  with  it,  immatwiaHy  stated  vadv  t 
jesitee^,  in  tbe  plea. 

Another  plea  stated,  tbi^  during  the  term  the 
plaintiff  sowed  and  took  off  and  firom  50  tarn 
of  the  arable  landa  demised,  more  dm  tee 
crops  of  com  snecessively ;  and  diat  be  did 
not  nor  would  every  3rd  year  summer-fiJlovor 
ky  the  said  arable  lands  or  any  part  ihaed 
down  with  rye-graas,  Ac,  nor  dia  nor  wonU 
plant  with  potatoes,  nor  sow  widi  pem,  idud 
were  twice  well,  or  in  my  manner  boed,  kc: 
The  phdntiff  replied— that  hodid  not  umi 
time  during  the  term,  sow  or  take  off  or  &oa 
the  arable  landa,  or  any  part  thereof,  moie  dua 
two  crops  of  any  sort  oi  grain  suocesmlf* 
and  in  every  3rd  year  dtd  snamer-ldlovapsrt, 
consisting  of  50  acres,  and  did  lay  dewa  witli 
rye^^fvass  and  dover  seeds  part,  consistiDgfl' 
50  other  acres,  with  potatoes,  and  dtf  see  as* 
other  part,  consisting  of  50  oHker  sem,  with 
oeas,  and  the  residue  of  the  aralde  Und  sixb 
oeans,  which  were  twice  well  hoed,  kc;  and 
that  Uiere  was  not  at  any  time  durinf  Um  wd 
demise,  any  portion  of  we  said  arable  Inn^^ 
the  indenture  contained  iriiich  the  plafaitiff  dn 
not  every  3rd  year  eidier  sumunr-oDov  orkf 
down  with  rye-giass  and  clover  sctde,  or  pl^ 
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iritE  potatoes,  or  now  with  peaa  or  hean9  whid^  |  contnct  a  temee  to  be  performed  by  A*,  lor  A 


were  twice  weJl  boed ;  eootnury  to  llie  covenant 
of  theplaintiflrin  the  indentare  in  that  behalf 
contained,  &c.;  eoodBdnsfif  to  the  country: 
BM^  on  apecinL  demurrer  to  the  replication, 
yiat  the  oorenant  set  out  was  two-fold— that 
dte  tenant  would  sol  take  more  than  two  crooa 
of  grain  in  aocceMiDn — and  that  he  wmtd  do 
certain  other  thinei;  thai  the  plea  correctly 
averred  a  breach  of  the  let  branch  of  the  cove- 
aanti  bat  did  not  ahow  a  breach  of  the  2nd, 
inaamoch  aa  it  did  not  negative  the  sowing  with 
leans:  and  that  the  replication,  which  con- 
tsuned  a  direct  traverse  of  the  breach  wdl  al- 
leged in  the  plea,  was  not  rendered  bad  by  the 
introdnction  of  the  snbaeqnent  immaterial 
nutter  relating  to  the  other  breach. 

A  replication  which  answers  the  only  ma- 
terial part  of  a  plea,  ie  good,  notwithstanding 
the  introdnction  of  immaterial  matter  in  the 
plea.    Hammond  ▼.  Cs^,  1  C.  B.  916. 

3.  In  an  actum  upon  a  covenant  by  the  de» 
Cendant,  that  he  woidd  uay  over  to  the  plaintiff 
the  let  fhiits  or  proceeas  which  should  be  first 
realized,  and  "  be  at  the  disposition  of  the  de- 
fendant,'' under  a  sequestration,  ''forthwiUi 
upon  the  receipt  thereof,'*  the  declaration  al- 
lied, tiiat  direra  moneys,  being  lat  fruits  and 
proceeds,  were  realiaed,  and  were  at  the  disp<>> 
ntion  of  the  defendant,  and  that  he  had  not 
paid  them  overto  the  plaintiff:  HM^  sufficient, 
on  special  denrarrrr,  and  tiuit  it  was  not  necea- 
nry  to  aver  actual  receipt  of  the  money  by  the 
defendant.    Smik  r.  NesHit,  2  C.  B.  286. 

And  see  Coal  Lease;  Recitals  m  Deed, 

OOVBBTUaB. 

Cirewmsimmika  and  mformai  plfa. — To  a 
count  aninat  the  maker  of  a  promissory  note, 
he  pleaded  ta  bar,  that  at  the  time  of  mdung 
Ae  note,  the  ]daintiff  was  the  wile  of  A.,  that 
^  consideration  for  the  note  was  the  loan  of 
money  of  J.  advanced  by  the  plaintiff  to  the  de- 
ftndant  without  A.*n  authority  and  against  his 
wiD,  that  the  plaintiff  took  the  note,  and  held 
and  still  holds  the  same  without  the  authority 
and  agmat  the  witt  of  A.,  and  that  he  never 
had  any  property  in  or  right  to  the  note :  HeU 
an  informal  plea  of  covertare.  Gi^ard  v.  Sut- 
t(m,  3  C.  B.  153. 

DAKQBBAUa  AKIXAL. 

IMaratiofi  in  ease  stated,  that  the  defendant 
^nm^lly  and  maliciously  kept  a  ram,  well 
biowmg  that  he  was  prone  and  aeeusloaisd  to 
sttack,  butt,  and  injure  mankind  :  and  that  the 
atid  ram,  while  the  defendant  so  kept  the  same, 
attacked,  butted,  and  threw  dovnh  and  thereby 
hurt  the  plaintiff:  HM^%u£^deni,  on  motion 
in  arrest  of  judgment,  without  showing  that  the 
defendant  negUgewtly  kept  a  ram.  Jackson  v. 
^^lison,  15  Ikf.  &  W.  563. 

OMe  cited  in  the  jedgaent  x  May  r.  BttideO,  de- 
cidad  in  Q.  B.  in  Ton.  Term,  1846, 


1«^  Wkere  mot  nudntainabU  in  respect  of  a 
^P^oial  coa/mcf.—*  Where  by  the  terms  of  a 


is  to  be  paid  for  in  good^  A.  cannot  dedarein 
debt  for  the  value  cf  the  service,  but  must  sue 
on  the  special  contract. 

But  if  B.,  by  his  own  art,  render  the  ddivery 
of  the  goods  impossible,  A.  may  sue  in  debt  for 
the  value  of  the  service. 

So,  if  B.  allow  the  goods  to  be  sold  under  an 
execution  agunst  him.    Keys  r,  Harwood,  2 

C.  B.  905. 

Case  oitetl  in  tbe  judgment :  Bainea  r.  Payne,  1 
Chitty  on  Pteadinga,  (8  ed.)  357. 

2,  Payment. — "  Causes  of  action." — In  an 
action  of  debt,  a  plea  of  payment  in  satis^ction 
and  discharge  of  the  coasea  of  action  in  the  de^ 
efarafion  mentioned,  is  a  plea  to  the  damages 
as  weD  aa  the  debt.     TVmon  ▼.  Barrington,  4 

D.  &  L.  273. 

3.  Payment  in  satufaction, — In  deb^  a  plea 
of  payment  of  a  sum  oi  money,  in  satisfaction 
of  all  the  causes  of  action  in  the  declaration 
mentioned,  is  an  answer  as  well  to  the  damages 
as  to  the  debt.  THston  t.  Barrington,  I6 
M.  ft  W.  61. 

And  see  Set-off,  I. 

]»B  IMJUKIA. 

Trespass, — Heriot. — De  injurid  is  a  good  re- 
plication to  a  plea  in  trespass  justifying,  as  lord 
of  a  manor,  the  seisuro  of  tiie  best  beast  as  a 
heriot.    Price  v.  Woodhouse,  4  D.  &  L.  286. 

See  Argumentative  Averment,  1;  Heriot 
Custom. 

DSMUBRSB. 

1.  Plea  amounting  to  non  assumpsit, — Decla- 
ration upon  an  agreement  whereby  it  was  con- 
tracted that  the  plaintiff  should  supply,  and  the 
defendant  receive,  certain  bales  or  wool,  and 
allegin|^  as  a  breach  tiie  refhsal  of  the  defendant 
to  receive ;  plea,  that  the  wool  contracted  for 
was  to  be  according  to  sample,  but  the  wool 
tendered  was  inferior  to  the  sample  :  Held,  on 
special  demurrer,  that  the  plea  was  not  bad,  as 
amounting  to  non  assumpsit.  SievMng  v. 
Dutton,  4  D.  &  L.  197. 

2.  Statement  qf  grounds*  —  Where  a  paz^ 
demurs  specially  to  several  pleas,  &c.,  o&tbe 
same  grounds,  the  causes  of  demurrer  to  all 
after  the  first  are  sufficientiy  stated  by  saying 
that  the  plea,  &c.,  is  insufficient  "  for  the  like 
causes  and  grounds  of  objection  which  have 

been  taken  to  the  said plea."    Brakam  y. 

Watkins,  16  M,&W,  77. 

And  see  Duplicity;  Frivolous  Demurrer; 
Grounds  of  Demurrer  ;  Joinder  in  Demurrer  ; 
Lihel;  Slander. 

DBTIMUn. 

1.  Special  bailment, --To  a  declaration  in 
detinue  upon  a  special  bailment  of  scrip  certi^ 
ficates  to  De  re-delivered  to  the  plaintiff  on  pay- 
ment of  a  sum  of  money,  the  defendant  pleaded 
that  the  scrip  was  deposited  as  a  nleoge  and 
security  for  money  advanced  by  nim  to  the 
plaintiff,  and  that  on  repayment  hereof  ha 
tendered  and  offered  to  dehver  up  and  return 


m 


jUalytical  Difest  of  Ciuei ;  Commtm  Law  CtmrU^ 


to  the  plaintiff  the  scrip  certificates  which  the 
plaintiff  then  refused  to  accept  and  receive. 
"Held,  on  special  demurrer,  that  the  word 
**  detain ''  in  detinue  means  an  adverse  deten- 
tion, and  that  consequently  the  plea  was  bad, 
as  amounting  to  tion  deiinei.  In  a  declaration 
in  detinue,  the  allegation  of  bailment,  whether 
common  or  special,  is  mere  sarplusaae,  and 
not  traversable.  Clements  v.  Flight,  4  D.  &  L. 
1261. 

Gases  cited  in  tbe  jadgment :  Whitehead  ▼.  Har- 
riaoD,  6  Q.  B.  4S3 ;  Gledstane  v.  Hewitt,  1  0. 
&  J.  365. 

2.  Detinue, — Declaration  alleged,  that  plaintiff 
delivered  certain  paper-writings,  purporting  to 
be  scrip  certificates  for  shares,  to  defendant,  to 
be  re- delivered,  on  request,  after  payment  to 
him  of  a  certain  sum,  averring  that  that  sum 
was  paid  to  defendant.  Breach,  that  defendant 
hath  not  delivered  the  paper-writings,  though 
requested,  but  ''detains"  the  same.  Plea, 
that  they  were  deposited  with  defendant  as  a 
pledge  and  security  for  210/.  advanced  by  him 
to  plaintiff,  and  that,  on  payment  of  that  sum, 
defendant  tendered  and  offered  to  deliver  up 
and  return  them  to  plaintiff,  who  then  refused 
to  receive  them :  Held,  on  demurrer,  that  this 
plea  was  bad,  for  denying  the  detention  argu- 
mentatively,  and  for  amounting  to  non  detinet. 
The  detention  complained  of  was  an  adverse 
detention,  because  the  word  '" detain"  in  a 
declaration  in  detinue  means,  that  defendant 
withholds  the  goods,  and  prevents  plaintiff  from 
having  possession  of  them. 

The  bailment  stated  in  the  declaration  in 
detinue,  whether  it  was  general  or  special,  is 
surplusage,  and  not  traversable,  the  gist  of  the 
action  being  the  detainer  of  plaintiff's  goods. 
Clements  v.  Flight,  16  M.  &  W.  42. 

DISTRESS. 

See  Trespass  J  3. 

DOUBt-V   PLVADING. 

Bar  and  further  maintenance,  —  The  court 
refused  to  allow  a  defendant  to  plead  a 
plea  in  bar  of  the  further  maintenance  of  the 
action,  together  with  a  plea  in  bar  of  the  action 
generally.  Suckling  v.  Wilson,  4  D.  &  L. 
167. 

DUPLICITY. 

Satisfaction  and  discharge, — Demurrer, — 
Where  to  a  count  on  a  bill  of  exchange  the  de- 
fendant pleaded  the  delivery  and  acceptance  by 
the  plaintiff  of  his,  the  defendant's,  own  pro- 
missory note,  payable  on  demand,  for  and 
on  account  of  such  bill  of  exchange  and  the 
causes  of  action  in  respect  thereof,  and  then 
further  alleged  that  tbe  plaintiff  afterwards 
agreed  to  accept  and  did  accept  the  warrant  of 
attorney  to  confess  judgment  of  a  third  partjr, 
in  full  discharge  and  satisfaction  of  the  said 
promissory  note,  and  of  all  causes  of  action  in 
respect  thereof,  and  of  the  causes  of  action  in 
the  said  count  on  the  bill  of  exchange  men< 
tioned.  Held,  that  the  plea  only  set  .up  one  de< 
fence  by  way  of  satisfaction  ana  discharge,  and 


was  not  bad  for  duplid^.  Feome  v.  Corftrasf, 
34  L.  O.  8U 
And  see  Accord  and  Satisfaction,  2. 


Amendment. — In  an  action  of  ejectment  com- 
menced in  HiL  T.  1841,  hj  a  mor^agee  on  a 
mortgage  deed  of  the  date  of  1824,  the  term 
was  stated  to  be  11  years  from  the  date  of  the 
demise,  22nd  of  June,  1831.  The  defendant 
was  admitted  to  defend  aa  landlord,  and  the 
cause  was  set  down  for  trial  at  the  somiBer 
assizes,  1841,  when,  upon  terms  of  ainuig»- 
ment  being  proposed  by  the  defendant,  the 
plaintiff  countermanded  ms  notice  of  trial.  Ne> 
gotiations  had  since  been  going  on  betweeo  the 
parties  till  March  ]  846,  when  they  w^ne  broken 
off,  and  notice  of  trial  again  j^ven  for  the  s[inpg 
assizes,  1846.  The  plaintiff  then  having  dis- 
covered that  the  term  demised  had  expired, 
countermanded  his  notice  of  trial.  The  couxt 
made  absolute  a  rule  pennittiog  the  lessor  d 
the  plaintiff  to  amend  the  declaration  and  issue, 
by  inserting  the  term  of  20  for  1 1  years,  or  by 
altering  the  date  of  the  demise.  Doe  d.  Rabbits 
V.  Welch,  A  D,  &  h.  115. 

S8T0PPKL. 

1.  Damages, — Cross  a^ion, — ^To  a  deckn- 
tion  for  unskilfully  constructing  a  kiteheo 
range,  the  defendants  pleaded,  1^  wa^  of  es- 
toppel, that  they:  sued  the  now  plamtiff  fcv"  tbe 
price  of  constructing  the  range,  and  that  lie 
pleaded  payment  into  court  of  42/.,  which  die 
now  defendants  accepted  in  eatififoction :  Bdi, 
on  demurrer,  that  the  plea  did  not  amonnt  to 
an  estoppel,  and  afforded  no  answer  to  the  ac- 
tion.   Rigge  v.  Burbidge,  4  D.  &  L.  1. 

2.  Payment  into  court, — In  an  action  for  the 
stipulated  price  of  a  specific  chattel,  the  defend- 
ant pleaded  payment  into  court  of  a  sum  viiidi 
the  plaintiffs  took  oat  in  satisfaction  of  tbe 
cause  of  action :  Held,  that  the  defendant  is 
that  action  was  not  estopped  thereby  from  su- 
ing the  plaintiffs  for  neghgenoe  in  the  constrac- 
tion  of  the  chattel.  Rigge  v.  BwHndge,  \9 
M.  &W.598. 

Case  cited  ia  the  judgment :  Mondel  r.  Sleek,  8 
M.  &  W.  858. 

And  see  Recitals  in  Deed. 

FEIGNED   ISSUE. 

Form  of, — A  feigned  issue  in  the  form  of  a 
wager,  directed  undev  the  Interpleader  Act,  is 
not  rendered  illegal  by  tbe  prohibitioo  «f 
actions  upon  wagers  in  8  &  9  Vict.  c.  109* 

The  adoption  of  the  form  of  issue  gina  ia 
the  schedule  to  that  act  is  not  eompaisaif' 
Luard  v.  Butcher,  2  C.  B.  .8M. 

POREIOK  LAW. 

1.  Notice  of  process, — Non'appearance.—h 
assumpsit  on  a  judgment  or  decree  of  thfl 
Tribunal  of  Commercei  at  Brussels,  the  (defend- 
ant pleaded,  that  he  was  not  at  aay  time  ferttd 
with  any  process  issuing  out  of  that  court,  at 
the  suit  of  the  plaintiffs,  £»r  the  caase9  of  actioD 
iipon  which  the  said  judgment  or.  decree  wis 
obtained^  nor  had  he  at  any  time  notice  of  af 
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such  process,  nor  did  be  appear  in  the  said 
court  to  answer  the  plaintiflfe. 

Held,  bad,  inaamucb  as  the  plea  did  not 
show  that  the  proceedings  ai^ainst  the  defendant 
in  the  Belgian  court  were  so  conducted  as  to 
deprive  the  defendant  of  the  opportunity  of 
defending  himself  therein.  Reynolds  v.  FmUm, 
3  C.  B.  187. 

See  Argumentative  Averment,  I,  2. 

2.  Liability  qf  foreign  prince  resident  in  tkis 
country, — ^l*o  an  action  of  debt  on  an  annuity 
bond  executed  by  the  defendant  when  he  was 
reigning  Duke  of  Brunswick,  but  who  was  re- 
sident in  this  country  at  the  time  the  action 
was  commenced,  a  plea,  merely  alleging  that 
the  defendant  was  a  sovereign  prince  at  the 
time  the  deed  was  executed,  was  held  no  an- 
swer to  the  action,  thto  plea  not  showing  that 
the  defendant  was  a  sovereign  prince  at  the 
time  the  action  was  brought  and  plea  pleaded, 
nor  that  the  deed  was  executed  in  respect  of  a 
labject-matter  which  when  made  coula  not  be 
enforced  by  law  in  the  country  in  which  it  wa6 
made.  Munden  v.  The  Duke  of  Brunswick, 
34  L  O.  204. 

FRIVOLOUS   DEMURRER. 

1.  Signing  judgment  on  the  whole  record,^^ 
Where  a  demurrer  clearly  frivolous  was  pleaded 
to  one  of  several  replications  by  a  de&ndant, 
who  was  under  terms  of  pleading  issuably,  &c., 
the  court  save  the  plsdntiff  leave  to  sign  judg- 
ment on  the  whole  record  as  for  want  of  a  plea ; 
unless  the  defendant  consented  to  strike  out 
tbe  pleadings  ending  with  the  demurrer,  and 
pay  the  costs  of  the  application  and  of  prepar- 
mg  for  the  trial  which  had  been  lost,  and  take 
short  notice  of  triaL  Tucker  \.  Bamesley,  4 
D.  k  L.  292. 

2.  Signing  judgment. — Irregularity, — In  an 
action  by  drawer  against  acceptor  of  a  bill  of 
exchange,  the  defendant  pleaded,  (amongst 
other  pleas  concluding  to  the  country,)  that 
the  plaintiff  indorsed  the  bill  to  a  person  un- 
known, who,  at  the  time  of  the  commencement 
of  the  suit,  was  the  holder  thereof,  and  entitled 
to  sue  the  defendant  thereon.  The  plaintiff 
replied  that  the  said  person  was  not  at  the  time 
of  the  commencement  of  the  suit  the  holder  of 
the  bill,  concluding  to  the  country.  The  plain- 
tiff having  added  the  similiters  and  delivered 
the  issue,  the  defendant  struck  out  the  similiter 
to  the  above  repUcation,  and  demurred  specially. 
A  judge  at  chambers  ordered  the  demurrer  to 
he  set  aside  as  frivolous,  and  that  the  plaintiff 
be  at  liberty  to  sign  judgment  on  the  plea  in 
question.  The  plaintiff  signed  judgment  on 
wat  plea,  tried  the  other  issues,  and  obtained  a 
verdict,  the  defendant  not  appearing  at  the 
trial.  On  motion  to  rescind  the  judge's  order, 
and  set  aside  the  trial  and  subsequent  proceed- 
iiM(s :  Held,  that,  as  the  rule  did  not  ask  to  set 
^de  the  issue,  there  was  no  irregularity  in  the 
trial:  Held,  also,  (Alderson,  B., disseiifieiife,) 
that  the  judgment  signed  was  icregolar,  there 
heiuff  other  pleas  on  the  record  covering  the 
whole  cause  of  adaon*  Talbot  v.  BulHSiif,  4 
D.  &  L.  306. 


Case  cited  in  tbe  judgment:  nitchcoick  vi  WaK 
ford,  5  Scott,  792  ;  6  Dowl.  457. 

GROUNDS   OF   DEMURRER. 

A  demurrer  to  a  plea  stated  in  the  body  of 
it,  and  also  in  the  margin,  "  that  the  plea  waft 
insufficient  for  the  hke  grounds  of  objection  as 
those  taken  to  a  former  plea:'*  Held,  a  suffi-" 
cient  statement  of  the  spedal  causes  of  d9» 
murrer.    Brakam  v.  Watkins,  4  I>.  &  L.  41I. 

And  see  Demurrer,  2. 

HBRIOT  CUSTOM. 

Replication  de  injurid,  —  In  tresjpass  for 
taking  chattels,  if  the  defendant  justifies  the 
seisure  under  a  heriot  custom,  the  plaintiff  may 
reply  de  infurid  absque  taU  causd,  Andifther6 
are  several  pleas  claiming  several  heriots  in  re- 
spect of  different  tenements,  one  replication  de 
injurid  will  suffice.  PWce  v.  JVoodhouse,  16 
M.  &  W.  1. 

Bee  De  Injurid, 

HUSBAND  AND   WIPE. 

1.  Abatement  or  bar, — In  an  action  by  hus- 
band and  wife  for  slander  of  the  wife,  a  plea 
that  she  is  not  the  wife  of  the  plaintiff,  is  a 

>d    plea    in    bar,      Chantler  v.  Ldndsey,  4 
&  L.  339. 

2.  Abatement.  —  To  an  action  by  husband 
and  wife  for  slander  of  the  wife,  a  plea  that  the 
female  plaintiff  was  not  the  wife  of  the  other 
pluntiff,  is  a  good  plea  in  bar.  Chantler  v. 
lAndsey,  16  M.  &  W.  82. 

ISSUABLE   PLEA. 

1.  Cross  action. — ^The  plaintiffs  declared  on 
an  agreement,  that  the  defendants  should  fur- 
nish the  plaintiffs  with  a  steam-engine  by  a 
specified  time,  to  be  paid  for  by  instalments, 
payable  at  certain  tiroes,  with  reference  to  the 
profpress  of  the  work :  Breach,  that  the  steam- 
engine  was  not  furnished  by  the  specified  time. 
A  plea  alleging  the  non-payment  of  the  2ad  in- 
stdment,  though  due  with  reference  to  the 
work  done,  according  to  the  terms  of  the  agree- 
ment, held,  to  be  an  issuable  plea.  Zulueta  v. 
MUler,AD.ScL.  186. 

Cases  cited  in  tbe  judgment:  Steele  v.  Harmer, 
14  M.  ft  W.  136 ;  3  D.  &  L.  861 ;  Mackay  v. 
Wood,  7  M.  &  W.  4«0  ;  9  Dowl.  878. 

2.  A  plea  framed  fairly  to  raise  the  question 
whether  the  action  is  not  rendered  unmaintain- 
able bv  reason  of  the  non-performance  of  ati 
allegea  condition  precedent,  is  an  issuable  plea. 
Zulueta  v.  Miller,  2  C.  B.  895. 

Coses  cited  in  tbe  judgment :  Steele  t.  Harmer, 
14  M.  &  W.  139 ;  MacUy  v.  Wood,  7  M.  &  W. 
4tl. 

JOINDER   IN   DEMURRER. 

1.  Similiter.  —  Jsftce.-— The  rule  of  Hilary 
Term,  4  Will.  4,  c.  108,  is  qualified  and  altered 
by  the  rule  of  HUary  Term,  4  Will.  4,  c.  3; 
therefore,  where  the  plaintiff  replied  by  taking 
issue  on  some  pleas  and  demurred  to  others, 
and  added  the  similiters  and  joinders  in  de- 
murrer and  delivered  the  issue ;  Held,  irregular 
asonderthelattarniks  the  defendant  was  Hot 
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i tt kia m  dflOHiniiriiBtil terdift afttf 
dnuni    C<»l»T.JBIdbs,38L.0.94. 

9.  A  40f<uidant  who  obtained  time  to  plead 
OB  the  tenn  of  rgohung  nidmi  84  boon,  de- 
Bvvrad  aeveral  pleaa,  to  aome  of  iHwk  the 
aff  replied,  concladiagto  Ae  Liuuialii  >»  and 
ped.    The 


to  ortien  he  dennirfed. 
aided  tiie  eimilitets  and  joiadein  m 
lh»  defettdant  atrack  then  oat.  The 
thea  obtained  a  jodipB'a  order,  ^tiiat'4iM  de- 
fendant forthwith  join  in  donvner."  On 
motion  to  reecind  the  order:  MM^  that  the 
R%.  Gen.  HiL  T.  4  W.  4,  r.  3,  ooalified  and 
dtered  the  Reg.  Gen.  H.  T.  2  W.  4,  r.  108, 
and  that  the  ^aintiffwae  imtgntar  in  ad^hag 
tiw  Joinden  in  denuuiei.    CSoolte  t.  BMe,  4 

Case  cited  in  the  jodgaieat :  Jonea  v;  Kej»  2  C. 
&M.S40;  SDowtS65. 

JOINT  CONTBACTORB. 

AhaitfMVkU — "Poidency  of  aetiou. — ^In  nn 
action  against  one  of  several  joint  contrac- 
tors, the  defendant  cannot  plead  in  abate- 
ment the  pendency  of  another  action  for  the 
aame  canse  af^ainst  another  co-contractor;  but 
he  shonld  plead  m  abatement  the  nonjoinder 
of  the  joint  contractor :  and  if  a  second  action 
be  brought  against  all,  the  pendency  of  the 
former  action  against  the  other  jomt  con- 
tractor may  be  pleaded.  Henry  y.  Goldney, 
4  D.  &  L.  6. 


OBMiciledmtiioJii4gmMta.   ItwilLbefiigBd 
Ithat  tlM  caaea  towlMil 
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And  the  ivfciwiee  to  noee  ] 
wiUv  no  donbt,  be  of  nrach  neebodi  to  the 
^M  student.] 
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And  see  Non-joinder, 

JUSTIFICATION. 

Bailiff  t^  ii^erioT  court, — In  trover,  the  de- 
fendant pleaded,  that  the  supposed  grievance 
was  committed  after  the  passmg  of  the  7  Vict. 
c.  19,  and  within  the  jurisdiction  of  the  inferior 
court  thereinafter  mentioned ;  and  that,  before 
and  at  the  time  of  the  grievance^  the  defendant 
had  been  duly  appointed  to  act  as  a  bailiff  in 
the  execution  of  the  process  of  the  court  of  the 
Tolzey  of  Bristol,  wnich  then,  and  at  the  time 
of  the  passing  of  tiie  said  act  of  parliament, 
had,  by  charter,  jurisdiction  for  the  recovery  of 
debts  and  damages  in  personal  actions  arising 
within  the  city  and  county  of  Bristol ;  and  the 
defendant  then  became  and  was,  and  thence- 
fortii  until  and  at,  &c.,  was  a  bailiff  of  the  said 
court ;  and  that  no  notice  of  action  was  given 
to  him  pursuant  to  the  said  act. 

Held,  on  demurrer,  1st,  that  the  plea  brought 
the  defendant  within  the  protection  of  the  8th 
section  of  that  act ;  2ndly,  that  the  jurisdiction 
of  the  inferior  court  was  sufficiently  shown; 
3rdly,  that  the  defendant's  duty  as  bailiff  was 
anfficientiy  set  forth.  Brakamv,  JVatkius,  16 
M.  &  W.  77. 

Case  cited  In  tb«  jadg^ent :  Hoghes  v.  Buck 
land,  15  M.  &  W..346. 

And  see  TVe^MW^,  1,  2. 

plus  Section  of  the  Digest  is  sub-divided  on 
nccount  of  its  length.  The  remamder  will  ap- 
pear m  the  next  mmiber.  Onr  readers  will  ob- 
item  thaft  we  continue  lb  add  n  Statement  of  the 


Thb  neit  Tolnme  of  ikt  I^e§mi  Ohuenet 

llie  onmber  and  vrioe  of  liie  ftvr  osn  ov  &■- 
CBNT  DBCisiONgy  witiioot  cmtaifiiig  my  of 
the  Original  Aiticlea,  or  select  InfomaatiflB,  fiv 
wtech  tho  Work  has  been  dirtingsiiabod. 

The  Contenta  of  eadi  Nomber  will  be  a^ 
cadged  as  foDows  :— • 

IsL Origiaal  aitidea onaU  projected  shea* 
tlons  in  the  Law  and  Fknetioe; — tiie  stats 
of  tiie  Profession  and  measnrea  for  its  im- 
provement ;  —  New  Statutes,  with  explana- 
tory notes  and  disqmsitions  on  their  con- 
struction;— ^Paiiiamentary  BUls,  Reporta  and 
Returns :  —Notes  or  Commentaries  on  import- 
ant Dedaiona  in  Common  Law,  Equity,  aad 
Conveyancing :— ^e  Law  of  Rattwrnya,  Innr- 
ance,  and  otiier  Joint  Slock  Cempaaies :— B»- 
view  of  New  Books  :~The  Law  of  Attoraeyt 
and  Costa,  and  the  Examination  of  Aitidoi 
Gleiks :  — Proceedings  of  Law  SedetieB:'- 
Lege]  Biography;  Correepondenee ;  Fraki- 
sional  Lista,  &c. 

2nd.  Origieud  and  earig  Beporta  of  ereiy 
important  Dednon  in  all  the  Superior  Courts, 
by  Barristers  of  the  several  Coorta:  —  New 
Rules  and  Orders  of  Court;  —  an  Analytical 
Digest  of  all  Reported  Cases  in  all  the  Courts- 
classified  according  to  the  leading  anbjeets  ad-  | 
judicated  upon  ; — Canse  lista  i^Ckcmlt ;—  | 
Sittings ;  and  every  other  information  rdating 
to  the  business  of  all  the  conrto. 


The  further  letters  on  the  jurisdiction  of  the 
New  County  Courtsi,n  summoning  debton 
under  unsatisfied  judgmenta  obtained  prerioof 
to  the  passing  of  the  New  County  Court  Act, 
reached  us  too  late  for  the  present  number,  but 
shall  be  attended  to  in  the  next 

''&"  of  W<H!cestBr  is  infoimed  tiiat  die 
university  degree,  to  be  available  in  ahoitauiig 
the  time  of  service  under  artidea  of  derksU^ 
Aovld  be  taken  before  he  was  articled. 

%^  CoBunimicationafor  the  LmdJinnm, 
Year-Beok^  Eetmmbremoer,  €Md  Dien  fm 
1848»  shonld  be  aent,  nddnaaad  to  tiw  £ditor. 
nt  Heesn.  MasweR  and  Som,^2,  BeU  YaiA 
Lincoln's  Inn. 
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— — «  Quod  magis  ad  woe 

PoituMt,  et  nescire  malum  et^'agitamus.'* 

JIOBAT. 


THE  PUBLIC,  THE   PROFESSION, 
AND  THE  COUNTY  COURTS. 


It  IS  a  remarkable  ftct>  tbat  while  the 
profession  lias  been  almost  silent  under  the 
injury  and  insult  inflicted  by  the  establish- 
ment of  the  New  County  Courts,  the  public 
has  been  clamorous  against  the  working  of 
a  measure  which  ^was  to  bring  justice  home 
to  the  door  of  every  man  with  cheapness 
and  expedition.  We  admire  the  philosophy, 
and  approve  the  policy,  of  our  professional 
brethren,  in  leaving  the  community  to  find 
out  by  experience  the  inconvenience  and 
hardship  that  must  arise  from  the  mode  of 
practice  adopted  in  the  new  tribunals.  It 
would  have  been  vain  for  the  attorneys  to 
raise  their  voices  against  the  deliberate  in- 
justice of  taking  from  them  a  very  large 
portion  of  that  employment  on  the  faith  of 
which  they  have  prepared  themselves  for 
their  profesion  at  a  considerable  expense ; 
and  were  they  to  complain  of  the  insult 
passed  upon  them  by  the  wretched  scale 
of  fees,  according  to  which  their  services 
are  estimated  under  the  new  act,  they 
would  meet  with  little  sympathy.  Their 
remonstrances  would,  of  course,  be  attri- 
buted to  interested  motives ;  for,  although 
self-preservation  is  admitted  to  be  the  first 
of  natural  laws,  which  all  men  are  bound 
to  obey,  the  lawyers  themselves  are  not 
allowed  to  do  so,  without  their  alleged  ra- 
P^ty  beine  denounced  by  an  unjust  and 
s^aeless  clamour.  The  interesU  of  all 
other  professions  are  admitted  to  be  en- 
^d  to  some  consideration,  but  the  body 
<^  legal  practitioners,  who  pay  in  admis- 
sion stamps  and  yearly  certificates  a  much 
^|er  sum  than  any  other  clasSy  are  re- 
VoL.  XXXIV.     No.  1,023. 


garded  as  a  set  of  persons  whom  it  is  not 
simply  allowable,  but  decidedly  laudable* 
to  victimise.  It  has,  therefore,  become 
tlie  fashion  to  believe  that  the  best  way  to 
improve  the  law  is  to  degrade,  and,  as  fiir 
as  possible,  exterminate  its  professorsy 
until  every  man,  acting  as  his  own  lawyer, 
has,  in  accordance  with  the  proverb,  ''a 
fool  for  his  client.'*  This  consummation 
has  been  most  materially  advanced  by  the 
late  County  Courts  Act,  and  the  suitors 
are  beginning  to  find  that  the  old  saying  is 
fearfully  realized.  It  was  not  to  be  ex- 
pected that  the  science  of  law  could  be 
rendered  more  simple  or  effectual  by 
superseding  those  who  have  made  it  then: 
study,  any  more  than  it  could  be  hoped 
that  the  medical  art  would  be  advanced 
by  discouraging  the  employment  of  the 
physician.  There  would  be  a  general 
outcry  against  a  proposition  to  provide  for 
the  better  preservation  of  tlie  public  health 
by  inviting  every  man  to  doctor  himself 
and  become  his  own  patient,  yet  when  the 
same  principle  is  applied  to  the  law,  the 
alisurdity  is  hailed  as  something  approach- 
ing very  nearly  to  the  perfection  of  wisdom 
and  enlightenment. 

Notwithstanding  the  vulgar  prejudice 
which  attributes  mercenary  motives  to  the 
professors  of  the  law  in  their  hostility  to 
those  rash  and  intemperate  innovations 
that  pass  under  the  general  name  of 
reform,  we  may  declare,  without  fear  of 
contradiction,  that,  as  a  whole,  there  is  no 
class  of  men  so  ready  to  forego  their  indi- 
vidual advantage  Tor  the  general  benefit. 
All  the  salutary  changes  that  have  taken 
place ;  all  the  real  amendments  that  liave 
been  introduced    into    our  Jegal  system 
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within  the  last  few  year?,  have  been  sug- 
gested by  professional  men,  who  have  had 
the  general  support  of  the  whole  body  of 
their  brethren  in  every  measure  of  actual 
improvement  by  which  the  public  could 
profit.  Ther%  is  something^  therefore, 
very  illiberal  in  treating  the  opposition  of 
lawyers  to  certain  measures  of  so-called 
legal  reform  as  the  result  of  sordid  feeling, 
when  the  hostility  shown  tbwards  new^ 
schemes  is  in  most  cases  dictated  by  a  just 
perception  of  their  total  impracticability  or 
utter  worthlessness. 

It  is,  perhaps,  as  well  tliat  the  public 
should  now  and  then  be  made  to  feel  the 
inconvenient  consequences  of  a  delusion 
which  the  sufferers  have  fallen  into  with 
wilful  alacrity.  Like  the  frogs  in  the  fable, 
who  complained  to  Jupiter  without  cause, 
and  obtained  in  succession  a  stork  and  a 
log,  the  public  will  find  in  the  County 
Courts  Act  the  properties  of  both  these 
gifls  combined,  for  there  are  already  loud 
complaints  of  the  voracity  with  which 
money  is  swallowed  up  in  fees,  and  of  the 
machinery  proving  an  immovable  log  to  the 
suitors  through  their  being  deprived  of 
professional  assistance  in  working  it.  The 
pretence  of  cheapness  in  the  carrying  out 
of  the  new  measure  is  found  to  be  the 
hollowest  of  all  hollow  delusions,  for  the 
act  proceeds  upon  the  ridiculously  erro- 
neous principle  that  a  man  must  effect  a 
saving  by  acting  for  himself  instead  of 
paying  another  to  perform  for  him  the 
service  he  requires.  According  to  this 
doctrine,  an  individual  having  to  send  a 
letter  to  Liverpool  had  better  lake  it  him- 
self and  save  the  postage. — a  case  which, 
though  an  extreme  one,  is  analogous  to  the 
presumption  of  the  framers  of  the  County 
Courts  Act,  that  suitors  will  be  benefited 
by  appearing  in  person  instead  of  delegat- 
ing their  business  to  a  legal  practitioner  re- 
ceiving a  fair  remuneration  for  his  services. 
We  cannot  believe  that  the  public  will 
patiently  submit  to  a  burden  that  h&s 
already  proved  most  vexatious  in  various 
ways  ;  and  we  therefore  confidently  expect 
that  in  the  ensuing  session  many  of  the 
evils  of  the  County  Courts  Act  will  be 
remedied.  The  hopeless  absurdity  of  dis- 
pensing with  legal  assistance  is  already  so 
manifest,  that  this  ruinous  piece  of  experi- 
mental quackery  must  be  promptly  got  rid 
of.  Already  it  is  practically  nearly  at  an  end, 
for  jpQ^ engaged  in  business  either  abandon 
nns  which  they  can  only  sustain 
^^  about  the  precincts  of  a  County 
p  fours,  dunng  which  their  pro- 


6table  occupations  are  neglected,  or  they 
employ  professional  assistance  at  their  own 
private  cost,  or — worst  alternative  of  all— 
place  themselves  in  the  hands  of  some  of 
those  unauthorised  harpies,  to  whom  the 
new  act  gives  ample  Encouragement.  The 
public  will  not,  and  indeed  cannot,  act  for 
themselves  in  the  County  Courts,  withoni 
the  most  serious  inconvenience  and  loss ; 
but,  as  the  scale  of  fees  allowed  will  not 
remunerate  resfiectable  men,  it  follows  as 
an  inevitable  result  that  pettifoggers  and 
pretenders  will  step  in  to  take  whatever 
th6y  can  get  from  the  suitors  who  are 
abandoned  entirely  to  the  mercy  of  these 
operators  on  their  ignorance  and  helpless- 
ness. The  newspapers  have  already 
teemed  with  reported  cases  of  hardship, 
besides  numerous  letters  of  conoplaint  from 
those  who  have  experienced  the  workbg 
of  this  measure  for  bringing  home  justice 
to  every  man's  door, — provided  every  maa 
can  carry  it  home  himself,  which  he  is 
about  as  able  to  do,  in  some  instances,  as 
he  would  be  to  transport  to  his  own  abode 
a  quantity  of  heavy  goods  witliout  the  in- 
tervention of  a  carrier. 


COMMERCIAL     FAILURES. 

AVOIDANCB  OF  THE 

COURT  OF  BANKRUPTCY. 


Since  the  first  week  in  August,  above 
forty  commercial  houses,  placed  by  the 
magnitude  of  their  mercantile  transactions 
in  the  first  class,  have  unfortunately  been 
compelled  to  suspend  their  payments ; 
and  singular  as  it  might  seem,  up  to  the 
period  when  we  write,  in  no  instance  hare 
we  heard  that  the  partners  in  any  of  the 
insolvent  firms  have  been  made  bank- 
rupt. In  ordinary  cases,  when  a  mer- 
chant or  a  tradesman  avows  himself  to  be 
unable  to  meet  his  pecuniary  engage- 
ments, his  name  appears  in  the  next 
Gazette  under  the  List  of  Bankrupts,  quite 
as  a  matter  of  course.  How  tlie  leviathans 
of  commerce  escape  from  the  meshes  of 
the  law,  in  which  not  only  the  dolphins, 
but  the  minnows,  are  inevitably  caught,  is 
a  mystery  productive  of  much  speculatirc 
observation. 

The  course  of  proceeding  by  which  the 
Court  of  Bankruptcy  has  been  avoided  in 
the  instances  alluded  to,  is  simple  enough, 
and  has  become  perfectly  notorious.  The 
defaulters  call  tlieir  creditors  together,  Ity 
before  them  a  statement  of  assets,  debts, 
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and  liabilities,  and  it  is  agreed,  without 
more,  that  the  affairs  of  the  defaulting 
house  shall  be  wound  up  with  the  least 
possible  delay,  under  an  assignment  to 
trustees  for  the  benefit  of  creditors,  or 
else  what  is  called  <*  a  deed  of  Inspection." 
A  competent  accountant  is  employed, 
the  assets,  whatever  they  may  be,  col- 
lected, and  the  amount  distributed  rateably 
amongst  the  creditors.  The  uniform 
adoption  of  such  a  course  of  proceeding,  in 
numerous  instances,  evidences  the  exist- 
ence of  mutual  confidence  in  a  remarkable 
degree  amongst  all  the  parties  concerned. 
If  the  creditors  of  firms  failing  for  Inrge 
amounts  entertained  the  slightest  suspicion 
that  there  was  any  wilful  mis-statement  or 
concealment  of  the  affairs  of  the  insolvent 
houses,  or  that  any  fraudulent  preference 
or  appropriation  of  property  was  contem- 
plated, it  is  not  probable  that  they  would 
voluntarily  relinquish  the  facilities  afforded 
by  the  Bankrupt  Laws  for  the  investigation 
of  a  bankrupt's  affairs,  and  the  recovery  of 
property  improperly  withheld  or  trans- 
ferred. On  the  other  hand,  an  insolvent 
who  assigns  the  whole  of  his  effects  for  the 


to  such  cases,  either  the  constitution  of 
the  tribunal  or  its  administration  must  be' 
defective.  We  fear  it  must  be  conceded 
that  the  mode  in  which  the  Bankrupt 
Laws  are  administered  is  not  satisfactory 
to  the  commercial  community.  There  is 
an  absence  of  uniformity  in  the  decisions 
of  the  commissioners  upon  many  points  of 
grave  importance.  Leniency  and  severity 
are  frequently  meted  out  to  bankrupts 
upon  principles  quite  unintelligible  to  com- 
mercial men.  No  one  can  predicate  with 
confidence  in  what  tone  and  temper  the 
complaint  of  a  creditor  will  be  entertained^ 
or  the  explanation  of  a  bankrupt  received. 
The  arrangement  of  business  in  the  several 
courts  is  peculiarly  inconvenient  and  ob- 
jectionable to  men  of  business,  and  the 
expenses  of  working  a  fiat  are  constantly 
complained  of,  as  being  altogether  dispro- 
portioned  to  the  benefit  derived  in  ordinary 
cases  from  the  machinery  which  the  court 
supplies. 

In  reference  to  the  expense  of  working 
a  fiat,  we  believe  great  misconception 
prevails,  and  deem  it  more  than  doubtful 
whether  an  estate  of  large  amount  could 


benefit  of  his  creditors,  must  have  a  full  be  realized  and  divided  under  any  system 


reliance  on  their  liberality  and  honour, 
when  he  depends  on  them  for  present  pro- 
tection and  future  indemnity,  in  preference 
to  the  legal  protection  and  indemnity  in- 
sured by  a  certificate  of  conformity  under 
the  Bankruptcy  Acts.  The  prevalence  of 
such  a  feeling,  at  a  period  when  so  much 
has  occurred  to  shake  commercial  confi- 
dence, is  creditable  to  all  parties  concerned, 
and  affords  matter  for  congratulation  and 
just  pride. 

The    high   charactef   for   probity  and 
honour  previously  maintained  by  the  seve- 
ral parties  connected  with  the  houses  which 
have  recently  fallen  under  a  pressure  of 
unparalleled   severity,    explains    and    ac- 
counts,   perhaps,    in    some    considerable 
measure,  for  the  different  course  pursued 
in  their  cases,  and  adopted  in  other  in- 
stances, where  men  engaged  in  trade  or 
commerce  have   failed  in   their  engage- 
nients.    We  cannot  escape  from  the  con- 
chision,  however,  that  cr^itors  and  debtors 
concur  in  thinking   the  affairs   of  bank- 
rupt houses  of  high  character  better  and 
more    advantageously    administered     by 
private  arrangement  than  by  an  arrange- 
ment effected  by  law  and  carried  out  under 
the  authority  of  a  fiat  in  bankruptcy.    If  all 
concernied  in  a  series  of  commercial  failures, 
by  universal  consent  decline  to  resort  to 
&  tribunal  especially  established  with  a  view 


more  economical.  The  sum  of  30/.,  paid 
to  the  Accountant-General  under  the  stat. 
1  &  2  W.  4,  c.  56,  ss.  46  and  50,  although 
"bbjectionable  upon  principle  in  every  case> 
and  operating  most  unfairly  in  cases  where 
there  are  little  or  no  assets,  is  compara- 
tively an  insignificant  item  when  there  is 
an  estate  of  magnitude  to  administer.  We 
have  reason  to  think  that  the  scale  of  re- 
muneration to  official  assignees  is  not  pre- 
cisely the  same  in  the  courts  of  any  two 
commissioners ;  but  we  learn  from  a  letter 
printed  for  private  circulation  during  the 
present  year,  and  addressed  by  Mr.  Com- 
missioner Fane  to  the  Secretary  of  Bank- 
rupts, on  the  remuneration  of  official 
assignees  in  Bankruptcy,  that  the  average 
amount  received  by  the  official  assignees 
in  that  learned  commissioner's  court  is 
about  2\  per  cent ;  but  when  the  assets 
to  be  divided  exceed  25,000/.,  the  remu- 
neration is  little  more  than  one  per  cent,  an 
amount  which  can  scarcely  be  considered 
excessive,  if  the  importance  of  the  func- 
tions the  official  assignee  is  called  upon  to 
perform  be  fairly  considered.  As  to  the 
solicitor's  bill  of  costs  under  a  fiat  in  Bank- 
ruptcy, it  is  subjected  in  every  case  to  a 
rigid  taxation,  and  usually  falls  short  of 
the  amount  to  which  a  solicitor  is  entitled 
for  his  services,  when  the  affairs  of  a  bank- 
rupt house  are  wound  up  under  a  private 
*  c  c  2 
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The  cbuf^  made  by  ac> 
oountantfl  for  remunemtioii:  in  tucb  guol 
ffequently,  we  understand^  exceed  the  ag^ 
mgale  amount  of  die  solicitor's  bill,  and 
the  per  centage  to  which  the  official  assig- 
nee would  be  entitled^  if  the  estate  were 
administered  under  the  Bankrupt  Lawa 

The  reluctance  to  force  defaulting  houses 
to  the  Court  of  Bankrnptcy*  so  far  as  it  is 
founded  on  an  apprehension  of  the  sup* 
posed  expenses  incidental  to  that  course  of 
m'ocedurcy  we  believe  to  be  ill-considered. 
The  other  grounds  of  objection  to  that 
tribunal  are,  perhaps,  not  altogether 
visionary*  Whilst  thus  glancing  at  tliem, 
we  should  perhaps  add,  that  commercial 
men  entertain  a  decided  aversion  to  the  pub- 
licity which  attends  nearly  everything  diat 
occurs  in  the  Court  of  Bankruptcy,  and 
that  persons  who  are  so  unfortunate  as  to 
fall  into  embarrassments,  strain  every  nerve 
to  preserve  themselves  from  what  is  called 
the  exposure  of  passing  through  the  court 
There  is  certainly  no  legitimate  reason 
why  an  honest  man,  in  any  rank  of  life, 
who  conforms  to  the  law,  and  submits  to 
the  distribution  of  his  effects  by  a  court  of 
competent  jurisdiction,  should  feel  that  he 
can  be  injured  by  publicity.  The  preva- 
lence of  such  a  feeling*  however,  is  un- 
questionable ;  and  we  repeat,  that  the  in-  ^  ^  .  .  ,  -  ,  .  ^  ,  i. 
dUposition  which    debtors  and    creditorsl^""  ?°^f«?^I°  "^  ?°^^  f^.  ^,^t 


mutually  exhibit  to  avail  themselves  of  the 
Bankrupt  Laws  must  be  ascribed,  in  a 
great  degree,  if  not  altogether,  to  the  ad- 
nunistration  of  tliose  laws,  which  is  alike 
unsatisfactory  to  the  commercial  and  trad* 
ing  community,  as  to  the  legal  profession. 

NEW  STATUTES  EFFECTING  ALTERA. 
TIONS  IN  THE  LAW.. 

COMMONS  IKCLOSUBB. 
10  &  11  VlGK.  G.  111. 

An  Act  to  extend  the  Provisions  of  the  Act  for 

the  Indosure  and  Improvement  of  Commons. 

[July  23, 1847.] 

1«  8  ^9  Fio^  c.  118.     Wk^n  the  HOe  to  a 

f»Mor,  4rc.  if  UHgaUd^  the  cwunU  ^  Imth 

claimante  to  be  efuivaleni  to  oombrI  of  am  aeiml 

owner, — Whereas  an  act  was  passed  in  theses* 

sion  of  parliament  holden  in  the  8  &  9  Vict,  c 

118,  intituled  "  An  Act  to  facilitate  the  In- 

dbsure  and  Improvement  of  Commons  and 

Lands  hdd   in   connnon;  tiie  Exchanger  d 

Lands,  and  thoDhisien  of  intanniaed  Lands; 

toi  ptovide  remedies  for  dslMtivft  or  inoompieSs 

sBBKntioas,  and   for   the  Non^eMontion  of 

tha  Powers  of  general  and  local  Indosuza 

Acts;   and   to   provide  for  the    Revival-  of 

snch  powers  in  certain  cases  :**  And  whereas  | 


itissKpedMnt  farther  to  fiKilitaSe  ] 
undes  the  said  Bseifeed  aotia  the 
after  mentioned;  R  it  enacted  b^  tise  Qjubbb^ 
most  exodlent'lniyesty,  by  and  wini  IIm  aflVioe 
and  oonssBt  of  the  Lords  spiffitnid  andt^^snl 
and  Commons,  in  this  present  piiriiBMat 
assembled,  and  by  the  amberity  of  tbe  ssn^ 
That  wfacffd  an  aetiui,  suit,  or  difieseaoe  dialL 
be  pending  concemkig  the  title  of  any  manoi^ 
land,  or  right  or  to  an  estate  or  interest  thnon, 
of  wliich  the  actual  owner  would,  under  the 
defimdons  of  the  said  act,  be  (in  respect  of 
such  manor,  land,  or  right)  the  pesaon  iota^ 
Med  in  land  concoraing  wUch  any  appihatiisi 
or  pxDceedittg  may  be  mada  or  be  psdiag 
under  the  saio-act,  the  consent  of.  baitib  the  h^ 
sons  between  whmn  sudi  action,  anit  or  dimarw 
ence  may  be  pending^  to  any  application,  m* 
dosure,  or  other  proceeding  under  the  said  eet, 
shall  be  as  effectual  as  the  consent  of  Ae  actnd 
owner  of  the  manor,  land,  or  rigbt,  or  of  audi 
estate  or  interest  therein,  would  have  been  in  caR 
no  action,  soi^  or  diffiannoe  had  been  pendng. 
2.  PrevieUm  for  the  eaee  of  tmore  tkm  «c 
person  eiaimm^  to  be  ieUerested. — Piovidsd  al- 
ways, and  be  it  enacted.  That  wbere,  accorfiag 
to  the  claim  of  a  party  to  such  action,  suit,  (v 
difference,  more  than  one  person  would  be  or 
become  interested  as  afomaid  in  reqpeet  of 
snch  manor,  land,  or  rtf^  sneh  consent  of 
snch  number  or  portion,  or  (as  the  caes  najF 
require)  each  nonpsignificslion  of  dissct  by 
such  number  or  portion  of  the  persons  nitt 
would  so  become  interested,  to  tbe  applieation» 
indosure,  or  other  proceeding  as  would  have 


established  shall  be  equivalent  to  tbe 

of  the  party  so  claiming  under  the  pitivisioas  of 

this  act. 

3*.  Savmg  rights.ef  the  Crown  amd  oiker%  to 
the  soil  qf  encrooekments* — And  be  it  eaacted 
and  declared,  That  where  any  lands  shall  bare 
been  inclosed,  by  way  of  encroachment  or 
\  otherwise,  from  enj  land  subject  to  be  mdoied 
under  the  said  redted  act,  tor  more  than  20 
jeen  next  preceding  ibo  day  of  tbe  first  meet- 
ing for  the  esuninatfoa  of  claims  in  die  mattv 
of  an  indoBue  nnderlbe  pFovisioas  of  thessid 
act,  and  shall  not,  with  audi  coaaent  as  in  dis 
said  act  provided,  be  dixecied  bv  the  vainer  to 
be  considered  as  allottable,  ana  pared  of  the 
land  to  be  inclosed,  neither  the  award,  in  die 
indosure  under  the  provisions  of  the  said  act; 
nor  any  consents  or*  orders  previous  dieRto^ 
shall  be  taken  to  divest,  defeat,  or  nrgodiee 
any  property,  estate^  riglit,  or  tide  of  ner  Hs- 
jest^  or  of  any  other  person  in  or  to  the  laads 
so  inclosed  tor  20  years  or  i^iwarda  as  afon» 
said,  or  the  minerals  or  substrata  under  tbe 
same,  or  in  or  to  anv  rent  or  payment  payable 
in  respect  diereof  (except  onl^r  any  rights  of 
common  intended  to  be  extxngmsfaed  by  tbeia* 
dosnre  under  the  prsiviBioBS  of  tbo-said  as^ 

or  reieree^  ffMiNnaCt  end  sasfwiiiila. — Andbs 
it  eaaetad,.That  whera  an  ezchanga  shall  be 
made  under  the.  said  act  of  Imds  not  subject  to 
be  indosed  under  such  act,  or.  of  lands  sid^ 
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5ir 


to  b^  Mr.isclo«ed  a»ta.wludi  so  pvoeaiAags 


for  an  indorare  shaQ  be  prnding,  it  shall  and 
may  be  lawful  for  the  oommissioners,  in  eon- 
fonoitxwith  the  terms  of  the  application  for 
such  exchange,  to  except  or  reserve  out  of  such 
exchange  the  property  or  right  of  or  to  all  or 
any  of  the  mines  or  minerals  under  all  or  any 
part  ofthe  Ited  f(iven  by  both  or  either  of  the 
fttHam^  tpgetiier  with  riphta  and  easements  for 
orsBxUiaryio  the  exenctae  or  enjoviDent  of  the 
lOf^  or  property  of  sodi  excepteci  or  reserfed 
mnas  and  minerals,  and  (wfaetber-svcfa  nones 
and  nunerals  shidl  or  shall  not  be  reserved) 
sosh  ni^rtB  of  way  and  odi«r  eaicments  as  the 
pntisB  to  siMk  afipheation  may  have  agvsed  on* 
5u  Reekul  cf  prmdiiom  at  to  eemmusionmrs 
m4  proceeding  to  amemd  (my  tmard  under  amf 
ieeal  met,  Sfe,  tmiii  notice  of  tpfUciHum  sMl 
ime  been  gwen  by  adeertisemenif  ^e.    Becked 
pewiekm  repetded,  and  if  commiseioners  thitdt 
Jk^to proceed  on  anf  appUeatum^  tkey  mof  refer 
Iks  emnc  to  an  aisieiant  eommiteioner,  SfC. — 
And  whereas  by  the  said  xedted  act  of  the  S  & 
9  Vtct.  o.  118,  It  is  provided,  that  the  comons- 
Hsmn  shall  not  in  any  case  paroeeed  to  amend 
aay -asrard  under  any  local  act  of.  indosore,  or 
nbder the  act  of  theT  WilL  4,  for  &eilitating 
daB.indosnre  of  open  and.  arab^  fielda  in  Bng* 
land  and  Wales,  or  to  authoviio  ^tue.  execution 
of  anv  power  or  anliiority  under  any  snch  local 
act  vnich  shall  have  been  lost  or  becomoinca- 
pabfe  oC  being  eooecuted,  as  therein  mentioned, 
sr  to  aiakhcnrize  any  person  to  be  by  them  mp' 
paanled  as  therein  mmtionedto  eaoscoto  the 
pBwen.  or  authorities  of  any  local  act,  in  the 
puBM  of  the  connwssioner  dr  commissionezs 
ymted  under  such  local  act,  until  notice  of 
the  a^ipiieatiDn  sfasU  have  been  given  by  adver- 
tement  as  therein  mentiGBeGr;  and  that  in 
ene^  witthia  two  calsadar  months  from  the  pub^ 
hea^n  ai  the  last  of  the  advertisemeot%  one* 
fourdi  part  in-nombcc  or  value  of  the  persons 
iatecested,  according  to  tfao  definitions:  tfaatein* 
hcfoio  ooBtained,  in  tbs  land  ta  ^ieh  tfao 
avnd  so  proposed  to  be  amended,  or  the  part 
tiisreof  proposed  to  bo  amended,  should  relate, 
or  in  the  land  to  be  alfccted  by  the  oxerciso  of 
■odi  posrars  or  authorities^  shcHild  give  notice 
in  wrning  to  the  comfflissionsrs-of  their  dissent 
&aai.sn&  amiMeation,  tin  ooaaniaaonars  shall 
■ot  proceed  fortlier  on  such  applicaiKioD;  be  it 
iwted.  That  the  said  recited  pro^mcm  be  ro- 
psahd;  and  that  in  case  the  eonmissionew 
shall  think  fit  to  proceed  on  any  such  ap[dicB- 
tion  as  aforesaid  the  commissioners  sfasll  refer 
such  application  to  an  assistant  commissioner, 
and  such  assistant  comnissioner  shall  hold 
such  meeting  or  meetings  to  hear  any  objections 
which  may -be  made  to  such  application,  and 
«n?  information  or  evidence  wnich  may  be 
oAred  in  relation  thereto,  or  to  the  matter 
mereof,  and  sfaaH  report' his  opinion  as*  to  the 
CKpecoBncy  or  inexpet£ency  of  proceemng  upon 
SWfa  appHcadon,  having  regard  to  afi  rights 
'^rfnnay  be  cGsturbed  oraflfected  thereby,  in 
■wh  and  m  the  same  manner,,  and  suiiject  to 
lodiraBd  the  same  previsiuna'  cunceruiug'  no- 
"*wB4rf^such  meetings,  as  are  iudtesatd  act'of' 


thcBh^^Vkt.,  eoAtinod  coai  si ning  inqsMesp- 


a»  to  the*  cBcpedisnef  or  iaespedicney  of  artpt»* 
posed  indasuve;  and  i^n  liio  report  of  ameb 
asnsla&l  commissioner  it  siiallbelasvfnk  fortbo; 
commissioBers  to  proceed  or  to  abstain  frons 
proceeding  an  aum  wplieatiou ,  as  they  may 
think  fit;  and  it  Mull  be  lawful  for  the  coot* 
missioners  (wbere  they  rindl  so  thiidi  fil) 'to 
canse  such  further  meetings  to  bo  h^,  and 
inquiries  made  in  relation  to  such  implication, 
or  to  tlie  report  th^ieupon,  as  might  have  been 
held  or  maae  in  the  matter  of  a  proposed  ii>» 
closure,  and  to  give  such  directions  in  relation 
to  the  matter  of  such  application,  or  to  the  execu* 
tion  of  thepowersorautnorities  thereby  proposed 
to  be  revived  or  executed,  as  the  circumstances 
of  each  case  shall  appear  to  them  to  require. 

6.  Lands  taken  in  exchange,  Sfc.  in  respect  of 
customary  lands  shall  be  held  to  be  copyhold, 
and  shall  be  held  of  the  same  lord,  dfc — And 
whereas  it  is  provided  by  the  said  act  that  any 
land  taken  in  exchange  or  on  partition  or  al- 
lotted in  respect  to  copyhold  or  cnstomary  land 
shsdl  be  deenred  copynoid  or  customary  Ismd, 
asMl  shall  be  held  of  the  lord  of  the  same  manor 
under  the  same  rent  and  by  the  same  customs 
and  services  as  the  copyhold  or  customary  land 
in  respect  of  which  it  may  have  been  taken  in 
exchange  or  on  partition  or  allotted  was  or 
ought  to  have  been  held,  and  shall  pass  in  like 
manner  as  the  copyhold  or  customary  land  in 
respect  whereof  such  exchanges,  partitions,  or 
allotments  shaftl  be  made :  And  whereas  it  is 
expedient  to  enable  the  parties  so  taking  such 
lands  in  exchange  or  on  partition  or  as  allot- 
ments to  hold  the  same  of  freehold  tennre ;  be 
it  enacted.  That,  by  and  mth  the  consent  of 
the  lord  of  the  manor,  imd  of  the  parties  so 
taking  such  lands  in  exchange  or  on  partition 
or  as  allotments,  it  shall  and  mafy  be  lawful  for 
the  sasd  commissioBers  to  deelare  that  the  same 
shril  be  held  as  of  frsefaold  tenure,  on  s«eh 
terms  and  ccmditioBS  as  may  be  agreed  upon 
betareen  tfao  parlies,,  and  as^  may  be  deemed 
just  by  the  said  commissioners,  and  the  same 
land  shall  be  held  as  freehold  accordingly. 

71  Meetings  may  be  adjourned  without  the  at* 
tendance  of  commissioner  or  assistant  commis^ 
sioner. — And  be  it  enacted.  That  where  notice 
shall  have  been  gpven  of  any  meeting;  whether 
origina  hr  by  a<]§onrnment,  to  be  held  by  the 
commissioners  or  by  an  assistant  commis- 
sioner,  or  otherwise,  it  shall  be  lawful  for  tho 
commissioners  or  an  assistant  commissioner  by 
notice  to  adjourn  such  meeting,  without  axty 
commissioner  or  assistant  commissioner  giving 
attendaneefor  the  purpose  of  making  such  ad- 
journment; and  where  notice  shall  nave  been 
given  of  a  meeting  by  a  valuer,  it  shall  be  law- 
ful f6r  him  by  notice  to  adjourn  snch  meeting, 
without  giving  attendance  for  the  purpose  of 
making  such  adjournment. 

9:  Notices  may  be  given  by  the  secretary  of 
thie  eommisnoners,  or  other  person  atpointed  for 
thiat  purpose. — ^And  be  it  enacted.  That'  alllua- 
tioes  by  the  said  act  ofthe  8  &  9  Vict.,  orl^ 
MOV  act 'amending  the  same  or  referring  thereto^ 
orby  thkaet,  directed  or  autfaorixedto  be  givenr 
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by  the  coimnissioQers  and  tssistant  coininiB* 
sioiien  respectively,  may  be  given  by  the  8e# 
cretary  of  the  commissioners,  or  by  any  person 
whom  the  commissioners  or  any  assistant  com- 
missioner, in  conformity  with  the  power  dele- 
gated to  him  by  the  commissioners^  may  ap- 
point or  authorize  for  that  pm^se. 

9.  Recited  act  deemed  part  of  tkii  ac/.*«-And 
be  it  enacted,  That  this  act  shall  be  taken  to  be 
a  part  of  the  said  recited  act  of  the  8  &  9  Vict., 
and  be  construed  therewith,  and  with  any  act 
amending  the  same  or  referring  thereto. 

10.  Act  may  be  amended,  4"^.— And  be  it  en- 
acted, that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session. 

QUAKERS*   AND   JEWS*  MARRIAGES. 

lO&ll  Vict.  c.  58. 
An  Act  to  remove  Doubts  as  to  Quakers'  and 

Jews'  Marriages  solemnized  before  certain 

Periods.     [July  2,  1847.] 

Marriages  of  Quakers  and  Jews  solemnized 
before  certain  dates  declared  oa/tc^.— Whereas 
doubts  have  been  entertained  as  to  the  validity 
of  marriages  amongst  the  people  called  Quakers 
and  amongst  persons  professmg  the  Jewish  re- 
ligion, solemnized  in  England  before  the  1st  day 
of  July  1847*  or  in  Ireland  before  the  1st  day 
of  April  1845,  according  to  the  usages  of  those 
denominations  respectively :  And  whereas  it  is 
expedient  to  put  an  end  to  such  doubts ;  be  it 
therefore  declared  and  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same. 
That  all  marriages  so  solemnized  as  aforesaid 
were  and  are  good  in  law  to  all  intents  and  pui^ 
poses  whatsoever,  provided  that  the  parties  to 
such  marriage  were  both  Quakers,  or  both  per- 
sons professmg  the  Jewish  religion  respectively. 


CITY  OF  LONDON  SMALL  DEBTS  COURT. 

This^  Court,  established  or  enlarged  by  10 
&  11  Vict,  c  Ixxi.,  was  opened  on  October  12, 
by  Mr.  Commissioner  Bullock,  as  the  judge  of 
the  Sheriffs'  Court  sitting  in  the  Court  of 
Queen's  Bench,  Guildhall.  According  to  the 
present  arrangement,  the  Sittings  will  be  held 
on  Tuesday  in  each  week.  The  new  rules  are 
not  yet  published,  but  it  is  expected  they  will 
be  nearly  the  same  as  those  in  the  New  County 
Courts.  They  are  to  be  settied  and  approved 
by  the  judges  of  the  Superior  Courts. 

See  the  Act,  p.  471,  and  Schedules,  504,  ante, 

LECTURES  AT  THE   INCORPORATED 
LAW  SOCIETY. 

These  Lectures  will  commence  on  Monday, 
the  1st  November,  and  be  continued  every 
Monday  and  Friday,  at  8  o'clock  precisely.  Mr. 
Miller  will  lecture  on  Equity  and  Bankruptcy; 
Mr.  Maynard  on  Common  Law  and  Criminal 
Law ;  and  Mr.  Nalder  on  Conveyancing, 


JURISDICTION  OF  THE  COUNTY 
COURTS. 

SUMMONING  DEBTORS  ON  UNSATISFIED 
JUDGMENTS  BEFORE  THE  COUNT7  COUBTS 
ACT. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— I  cannot  allow  S.  H.'s  obserratio&B 
upon  my  answer  to  Tacitum's  inquiry  to  pan 
unnoticed.  I  am  aware  that  the  inquiiy  ms 
simply  "whether  a  creditor  who,  prevkmi to 
the  passing  of  the  New  County  Uourts  Act, 
obtained  a  judgment  for  a  debt  not  exceeding 
20/.,  can  summon  the  debtor  before  a  judge  m 
the  New  County  Courts  under  the  1st  sect*  of 
the  Small  Debts  Act,  8  &  9  Vict.  c.  127,  anch 
court  at  the  time  of  the  passing  of  the  act  not 
being  in  existence" — with  the  addition,  "Does 
not  the  New  Act  give  jurisdiction,"  and  mjr 
answer  elucidates,  by  reference  to  the  daoses 
of  the  New  Act,  that  such  act  gives  jurisdicUoa 
over  certain  unsatisfied  judgements  for  that  the 
6th  sect,  of  the  act  repeals  the  8  &  9  Vict.  c. 
1 27,  and  every  other  act  of  parliament  thereto- 
fore passed,  so  far  as  the  same  respectively  re- 
late to  or  affect  the  jurisdiction  ana  practice  of 
that  court,  or  give  jurisdiction  to  any  court,  or 
to  any  commissioner  of  the  Court  of  Bank- 
ruptcv  with  respect  to  judgments  or  orders  ob- 
tainea  in  that  court;  that  sect.  7  provides  for 
proceedings  commenced  previously  to  the  pass- 
mg  of  the  act;  that  sect.  98  empowers  any 
party  who  has  obtained  an  unsatisfied  judgmest 
or  order  in  any  court  held  by  virtue  oSf  that  act 
or  under  any  act  repealed  by  that  act  for  the 
payment  of  any  debt,  &c.,  to  obtain  a  snmmons, 
«c. ;  and  sect.  99  provides  for  the  commitment 
for  frauds,  &c.  in  incurring  the  debt  or  halnlitf. 
which  is  tiie  subject  of  the  action  in  whidi 
judgment  has  been  obtained,  &c.  I  did  not 
say  the  jurisdiction  of  the  CommissionerB  of 
Bankruptcy  was  vested,  neither  did  Tadtom 
inquire  if  it  were,  but  merely  if  the  New  Aet 
gave  jurisdiction  in  the  matter  of  his  inquiry  as 
before  set  forth,  and  my  answer  elucidated  that 
to  a  certain  extent  it  did. 

The  inquiry  of  Tacitum  may  be  more  mp^ 
answered,  (if  required),  but  not  more  correctly 
so,  by  saying  that  the  New  Act  gives  jurisdiction 
in  all  cases  where  the  judgment  has  been  ob- 
tained in  any  court  held  by  virtue  of  that  act 
or  under  any  act  repealed  by  that  act,  but  in  no 
other. 

Birmingham.  T. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

As  the  Term  is  approaching  and  the  tioe 
wiU  soon  arrive  when  the  Committee  of  this 
Association  will  meet  and  deliberate  on  the 
measures  to  be  taken  in  furtherance  of  the  ob« 
jects  of  the  Association,  we  recommend  aach 
of  our  readers  as  have  delaved  sending  in  their 
names  during  the  Long  Vacation,  at  once  to 
enrol  themselves.    It  wul  be  well  to  fortiffr  the 


Local  and  Personal  AeU,  deihrtd  FtMie,  and  to  he  Judicial^  Noticed. 
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promoters  of  tbe  society  by  as  lar^e  a  number 
aa  possible.  "  Union  is  strexijgth."  Eacb  stick 
separated  from  tbe  bundle  is  easily  broken: 
Tied  together  no  force  on  earth  can  prevaiL 


LOCAL  AND  PERSONAL  ACTS, 

DKCLARED  PUBLIC^ 

AND  TO  BE  JUDICIALLY  NOTICED. 

[Continued from  p,  509.] 

188.  An  Act  for  enabling;  tbe  London  and 
Nortb-westem  Railway  Company  to  make  a 
branch  line  of  railway  from  Portooello  to  Wol- 
verhampton ;  and  for  other  purposes. 

i89>  An  Act  to  empower  tbe  South  Stafibrd- 
ahire  Railway  Company  to  make  divers  branch 
railways ;  and  for  other  purposes. 

190.  An  Act  to  incorporate  the  Manchester 
and  Lincoln  Union  Rmlway  and  Chesterfield 
and  Gainsborough  Canal  Company  with  the 
Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way  Company. 

191.  An  Act  to  enable  the  Midland  Railway 
Company  to  purchase  the  Mansfield  and  Pinz- 
ton  Railway,  and  to  alter  the  same,  and  to  make 
a  railway  from  the  Erewash  Valley  Railway  to 
the  Nottingham  and  Mansfield  Raihvay,  with 
branches  to  Mansfield,  and  also  to  the  Alfreton 
Ironworks. 

192.  An  Act  to  vest  in  the  Edinburgh  and 
Northern  Railway  Company  the  undertaking 
of  the  low- water  pier  at  Burntisland,  and  of  the 
ferry  between  the  same  and  Gran  ton,  and  to 
enable  the  said  company  to  extend  and  improve 
the  said  pier. 

193.  An  Act  to  empower  the  Boston,  Stam- 
ford and  Birmingham  Railway  Company  to 
make  a  branch  raUway  from  the  Stamford  and 
Wisbech  Line  of  the  Boston,  Stamford,  and 
Birmingham  Railway  at  Wisbech  to  Wisbech 
Harbour,  and  to  construct  certain  works  at 
"Wisbech  Harbour. 

194.  An  Act  to  authorize  an  alteration  in  the 
line  of  the  Cork  and  Bandon  Railway,  and  an 
extension  thereof  into  the  city  of  Cork,  and  to 
amend  the  act  relating  to  the  said  railway. 

195.  An  Act  to  consolidate  the  Aberdeen 
and  Great  North  of  Scotland  Railway  Com- 
panies. 

196.  An  Act  for  improving,  regulating,  and 
maintaining  the  haven  of  Sandwich  in  the 
county  of  Kent. 

197*  An  Act  to  enable  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Wisbech,  to 
raise  a  sum  of  money ;  and  for  other  purposes. 

198.  An  Act  for  amending  two  acts  of  parlia- 
ment, passed  respectively  in  the  4  th  year  of  the 
reiffn  of  his  late  Majesty  King  George  the  4th, 
and  the  4th  and  5th  years  of  the  reign  of  his 
late  Majesty  King  William  the  4th,  for  erecting 
a  bridge  across  tbe  river  Shannon,  and  a  float- 
ing dock  and  other  works  for  the  improvement 
of  the  port  of  Limerick. 

199*  An  Act  for  better  suppWing  with  gas 
die  puisb  and  neighbourhood  ot  Wakefield  in 
the  West  lUdiog  of  the  county  of  York. 


200.  An  A-t  for  making  perpetual  the  pro- 
visions of  an  act  passed  in  the  last  session  of 
parliament,  intituled  "  An  Act  for  the  Regula- 
tion of  the  Legal  Quays  within  the  Port  of 
London.'^ 

201.  An  Act  for  better  8uppl)r«ng  with  gas 
the  town  of  Asbton-under-Lyne  in  the  county 
palatine  of  Lancaster,  and  the  neighbourhood 
thereof. 

202.  An  Act  for  better  supplying  with  water 
the  city  of  Edinburgh  and  places  adjacent. 

203.  An  Act  to  enable  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Manchester  in 
the  county  of  Lancaster  to  construct  water- 
works for  supplying  the  said  borough  and 
several  places  on  the  line  of  the  said  intended 
works  with  water;  and  for  other  purposes. 

204.  An  Act  for  supplying  with  water  certaia 
parts  of  the  Staffordshire  Potteries  and  the 
town  of  Newcastle- under-Lyme,  and  several 
townships  and  places  adjoining  or  near  thereto. 

205.  An  Act  for  building  a  bridge  across  the 
river  Ouse  in  the  city  of  York,  with  approaches 
thereto,  and  for  widening,  altering,  and  improv- 
ing certain  streets  or  thoroughfares  within  the  ^ 
said  city ;  and  for  other  purposes. 

206.  An  Act  for  the  more  eflfectually 
assessing,  collecting,  and  levying  the  poor  and 
other  rates  in  the  city  and  county  of  the  city  of 
Norwich,  and  hberties  of  the  same. 

207.  An  Act  for  amending  the  acts  relating- 
to  the  pohce  and  improvement  of  the  burgh  of 
Kilmarnock ;  and  for  other  purposes  in  rela- 
tion thereto. 

208.  An  Act  for  extending  the  municipal 
boundaries  of  the  burgh  of  Inverness ;  esta- 
blishing  a  general  system  of  police  therein,  and 
regulating  the  petty  customs ;  and  for  other 
purposes  relating  to  the  said  burgh. 

209.  An  act  for  deepening,  enlarging,  im- 
proving, and  maintaining  the  port  ana  harbour 
of  Inverness,  and  the  navigation  of  the  river 
Ness,  and  the  quays  and  piers  and  other  works 
connected  therewith  j  for  regulating  the  anchor- 
age and  shore  dues  of  the  said  port  and  har- 
bour ;  and  for  other  purposes  relating  thereto. 

210.  An  Act  for  enabling  the  Leeds  and 
Thirsk  Railway  Company  to  deviate  the  line  of 
their  railway  m  Crimple  Valley,  to  alter  the 
proposed  junction  with  the  York  and  New- 
castle  Railwa^r,  and  to  divert  the  Leeds,  Wort- 
ley,  and  Stanningley  Turnpike  Road. 

211.  An  Act  to  confirm  an  agreement  be- 
tween the  Treasurer  and  Masters  of  the  Bench 
of  the  Honourable  Society  of  Lincoln's  Inn  in 
the  county  of  Middlesex  and  the  joint  vestry  of 
the  joint  parishes  of  Saint  Giles-in-the-Fields 
and  Saint  George  Bloomsbury  in  the  same 
county  and  the  rector  and  vestry  of  the  separate 
parish  of  Saint  Giles-in-tbe-Fields. 

212.  An  Act  for  incorporating  the  Land- 
owners Drainage  and  Inclosure  Company,  and 
for  enabling  the  owners  of  settlea  estates, 
drained,  irrigated,  inclosed,  and  improved  by 
the  said  company,  to  charge  the  same  for  the 
purposes  of  such  drainage,  inclosure,  and  im- 
provement. 

213.  An  Act  for  repairing  and  keeping  in  re- 
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pair  the  tunpUce  roads  in  the  cownty  of  Ayr 
for  makinfif  and  maintaining  n«w  roads,  ao4 
alterinf(  and  improving  existing  roads;  for 
rendering  turnpike  certain  parish  roads ;  and 
for  regulating  the  statute  labour  and  hri^ge 
money  in  the  said  county. 

[To  be  concluded  in  our  next.] 


ALTERCATION  AT  THE  QUARTER 
SESSIONS. 

It  is  scarcely  necessary  to  say^  on  the 
part  of  this  journal,  that  the  several  gen- 
tlemen of  both  brandies  of  the  prolession 
who  are  engoged  in  contributing  to  its 
pages,  have  but  one  main  object, — ^the 
general  and  permanent  good  of  the  whole 
profession.  For  the  most  part,  our  duty 
is  confined  to  the  collecticm  of  the  earliest 
and  most  useful  information  on  all  legal 
^subjects,  but  occasionally  it  is  incumbent 
upon  us  to  give  utterance  to  such  obBerva< 
tions  as  the  interests  of  the  profession  may 
require.  With  the  greatest  respect  for  the 
Bench  and  regard  for  the  Bar,  we  are 
bound  as  faithful  chroniclers  to  notice  any 
deviation  either  of  the  one  or  the  other, 
from  that  high  coarse  which 'each  has  been 
accustomed  to  pursue.  We  have  always 
endeavoured  to  exercise  our  functions  with 
moderation.  An  unguarded  M'ord  may 
have  escaped,  but  the  general  scope  of  our 
strictures  are  sliaped,  we  think,  with  due 
courtesy  and  measured  language. 

We  are  informed  that  the  observations 
in  a  former  number,  relating  to  an  alterca- 
tion at  the  Middlesex  Sessions,  are  sup- 
posed to  have  had  a  personal  application, 
whicli  certainly  was  not  intended,  and  have 
thereby  inflicted  pain  in  a  quarter  «mi- 
aeiitly  entitled  to  deference  and  respect. 
Our  remarks  were  founded  altogether  upon 
the  assumption  that  the  newspaper  report 
of  what  was  alleged  to  have  occurred  at 
the  Middlesex  Sessions  was  correct,  al- 
thdugh  from  internal  evidence  we  ventured 
to  doubt  its  complete  accuracy,  and  ex- 
pressed our  confidence  that  it  would  turn 
•nt  to  be  exaggerated.  We  have  since 
learned  that  the  newspaper  report  was  ki- 
oorrect  in  some  material  parttcitiars,  and 
does  not  give  a  faithful  representation,  on 
Ae  whole,  of  what  actually  took  place. 
We  4U^  assured,  upon  authority  in  which 
we  place  implicit  confidence,  that  no  .ex- 
prossion  of  a  coarse  or  eiftenatve  chaaacter 
wes  fld.^vesaed  from  tlw  bar  to  the  benefa, 
on  the  occasion  alluded  to,  and  no  ntifbe- 


ceBHQg  excilemeot  of  manocr  ditplijrd 
We  unaffectedly  regret,  therefore,  if  re- 
nnarks,  meant  to  have  a  general  appKcatkn, 
although  suggested  by  a  particular  CrtBs* 
action,  have  been  supposed  to  reflect  oo 
any  individual. 


UECENT    DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

EBPOETSD    BT    BAAmiSTKBS    OF    THK    BEVKKAL 
COUBTS. 

JoMs  V.  MkckeU.    Aug.  4,  1847. 

RIGHT  TO  BEGIN. 

Where  both  pmrtiee  petUkmfor  a  r^-iemmg, 
ihe  criminal  peidhner  nili  be  alhmedto 
cammemce  at  the  smbeeqwemt  re^Aearis^. 

Both  sides  being  dissatisfied  with  the  j 
ment  of  Lord  Lyndhtarst  on  this  case,  (1  ] 
710),  petitioned  for  a  second  re-heaiing  be&re 
the  present  Lord  Chancellor. 

Mr.  Stuart  said,  that  bis  client  was  disntis. 
fied  with  a  portion  only  of  the  former  decree, 
which  part  alone  he  wished  to  re-azgue,  and  he 
thought  he  was  entitled  to  begin,  as  he  had 
first  presented  a  petition  for  this  second  re- 
hearing. 

Mr.  /.  Tarker  applied  for  a  re-hearing  of  the 
whole  decree,  and  claimed  the  right  to  com- 
mence, as  his  clients  were  the  origizis]  pe- 
titioners for  a  re-hearing  by  Lord  Lyndbamt, 
of  the  decree  in  the  court  below,  and  now 
wished  to  re-open  that  petiUon. 

The  Lord  Chancellor  thought,  that  the  obvi- 
ous course  was  for  the  original  petitioner  to 
begin. 


Knill  v.  Chadwiek. 
M  u  LTiF  ARiousmies. 


[In  the  report  of  this  ease  in  our  last  nam* 
ber,  (p.  545),  the  following  note  was  inadrot- 
ently  omitted.  It  refers  to  that  part  of  ^ 
Lord  Chancellor's  judsment  in  which  bis 
Lordship  observes, — ''Now,  it  has  been  de- 
cided in  numerous  cases,  and,  I  think,  first  by 
Sir  John  Leach,  that  if  one  entire  case  is  made 
out  i^inst  one  defendant,  another  defendant 
connected  only  with  part  of  it  cannot  demnr  for 
multifariousness."] 

His  Xordship  probably  alluded  to  the  case 
of  Sahidge  and  others  v.  Hyde  and  others,  i 
•Madd.  146,  where  his  honour  is  rq>«ted  to 
have  expressed  himself  thus : — 

"In order  to  determine  whether  a^snitii 
multifarious,  or  in  other  words,  coatains  dii- 
tinct  matters,  the  inquiry  is  not  as  this  dafieod- 
ant  supposes,  whether  eadi  defendant  is  oqb- 
nected  with  ever^  branch  of  the  canac^  bot 
whether  the  plaintiff's  bHI  seeks  relief  in  xe^cct 
of  matters  which  are  in  thor  natmre  sepnte 
And  distinct  If  the  o^ect  of  the  snit  be  ajosfis^ 
but  it  happena  that  different  j^enons  have  is» 
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\^V.C,  Kmgkt  Bruce. 


i  out  of  tint  male  obioet,  itmmeumStf  fal* 
that  rack  iMfaiBm  persona  mutt  be 
faaaiiifiiit  before  the  eonrt,  m  order  tiiat  the  eiut 
mair  conclude  the  whole  saljsct'* 

The  demurrer  in  Ihie  case  wae  aubsequently 
allBfwed  by  Lord  Eldoa,  (S.C.  Jac.  153,)  but 
hia  lordehip's  jn^ffment  dees  not  imiragn  the 
principle  laid  down  by  Sir  John  Leach.  Se« 
TBisl  cases  on  ifaia  anbject  are  collected  in  a 
note  to  Mr.  Jacob's  Report. 


lEUlU  Caatt. 
Bffg  ¥.  J^erey.    July  23, 1847. 

PARTIES.  —  BUPPLBMXNTAL  SUIT.  — BXB 
CUTOR8. 

ab  a  mppiemmaal  rntit  for  the  jjmrpose  of 
bringing  brfort  the  com-t  tker^jn-etmiativoB 
of  a  residuary  legatee,  the  eafeeuiors  ore 
necessary  parties  though  parties  to  the  ori- 
ginal bill, 

Ik  this  case  the  origfaial  biD  was  filed  by  A,, 
one  of  the  children  of  four  residnary  legatees  of 
£.,  all  of  whom  were  represented  in  the  suit  ez- 
oept  one,  with  whom  it  was  alleaed  that  a  set- 
tlement had  been  made,  and  who  was  sud  to 
be  dead,  without  having  any  legal  representa- 
tive. Subaeqnent]^  to  the  institution  of  the 
onginal  suit,  admmistration  was  idcen  out  to 
^hie  legatee,  and  the  administrator  had  been 
biDUght  before  the  court  by  a  supplemental  bill, 
to  winch  none  of  the  defendants  to  the  original 
bin  were  parties. 

Mr.  Kindersleg  and  Mr.  HaOett  objected, 
liait  to  a  snpplemental  bill  for  such  a  purpose, 
the  executors  must  be  parties,  and  cited  Jones 
v«  Mowelis,  4  Hare,  341.  They  suggested,  that 
Ae  proper  course  would  have  l^en  to  have 
anended  the  original  bill  by  striking  out  the 
allQ^tion  that  there  wae  no  admmistrator,  and 
■Hdung  the  administrator  a  party,  since  it  would 
be  enough  if  the  letters  of  admmistration  were 
gmated  before  the  hearing. 

Lord  Longdate  expressed  his  opinion,  that  a 
pasty  who  was  called  upon  to  account,  had  a 
lighfto  know  to  whom  he  was  to  account;  but 
tiie  eenee  proceeded,  on  an  understanding  that 
llie  coats  of  the  supplemental  suit  should  be 
ihrawn  on  the  estate. 


Vtte^criaiuellor  of  0«gUnlr. 

Wardv.  Biddlet.    July  24,  1847. 

coiunntucTioN  07  jl  will.-— trust  for 

MAINTBNANCB. 

Where  a  sum  of  money  was  gmn  to  T.  B.  to 

bring  np  and  nuiitttain  F.  6.,  HeU,  on  Jhe 

wmeirmetionqfthewiU,Hiat  tketwmwas 

jgieen  absohUelyto  T.  B. 

Wmm  testatrix,  Mary  Biddies,  by  'her  will 

ditad  July,  1841,  devned  partly  as  fdlbws : 

^i  give,  devise,  and  bequeaOi   the  sum  of 

liPM.  to  my  iiephow  Thomas  Biddies,  son  of 

my  brother  James  Biddies,  to  bring  up  and 

maintain  my  natursl  em4  dssr  son  Frederick 


Biddies,  so  «emmeiily  oalled  of  known.*' 
also  gauB  and  bequeathed  idl  the  reet,  vendue^ 
and  remainder  ot  ber  monies,  securities  for 
menejc,  and  personal  •estate  and  effects  of  what 
or  kind  wheiesoever,  and  whether  in 
reqpeetancy,  unto  and  equally  t)e-> 
her  four  natural  and  dear  childten, 
namely,  T.  H.  Biddies,  M.  Biddies,  G.  Biddies, 
and  the  said  Frederick  Biddies,  or  so  common^ 
known  or  called.  Thewyi  then  contained  di- 
rections for  investing  the  Mndue  for  the  benefit 
of  her  children,  llie  question  now  argued  be- 
fore the  oonrt  was,  whether  tihe  l,t)00i.  legacy 
was  to  T.  BiddttM  absolutely,  or  whetiher  he 
only  took  it  in  Arustfor  Frederick  Biddka. 

Mc  Mok  aud  Mr.  Boyle  contended,  that 
T.  Biddies  took  the  Imcy  absekitely,  citing 
Thorp  y.  Oieea,  2  Hare^  607;  .Bcajon  v. 
Whittam,  H  Sim.  22. 

Mr.  fVdfb^  for  Frederick  Biddies,  m^ed  that 
T.  Biddies  could  be  considered  merely  as  a 
trustee  for  him  of  the  fund. 

The  Vice-Chancellor  said,  that  if  F.  Biddies 
had  died  in  the  lifetime  of  the  testator,  the 
leyj^cy  would  not  have  lapsed.  The  testatrix 
evidently  meant  to  give  money  for  the  main- 
tenance of  her  children,  she  had  expressly  done 
so  in  a  subseouent  portion  of  her  will,  and  it 
was  impossxDie  to  make  out  a  trust  of  this 
1,000^  for  F^derick,  especially  as  he  took  a 
share  of  fhe  residue. 


Vittdtt!^9Ltitt\lox  itiUgtt  Idrure. 
Westby  «.  WeMy.    June  a«  1847. 

IRPANTS.— BTAYINO   PROCSEDINGS. 

A  reference  to /the  Master  to  inquire  whioh-qf 
tmo  suits  it  will  be  most  for  the  bentfit  if 
the  irtfamts  'Shail  be  proseouted,  does  emt^ 
as  of  eonrss,  stay  the  proceedings  in  the 
suite  pending  the  reference,  but  the  matter 
is  in 'the  discretion  qf  the  court. 

Two  suits  were  instituted  in  the  name  ctf 
iniants  for  similarjpurposes,  and  a  reference 
was  made  to  the  lOaster  to  inquire  tt^hich  of 
the  two  suits  was  most  for  the  benefit  of  the 
infants  to  be  prosecuted.  Pending  the  refer- 
ence, A  motion  was  made  on  behalf  of  the  plains* 
tifis  in  one  of  the  suits,  which  was  opposed  on 
the  ground  of  irregularity,  the  reference  being 
a  stay  to  aU  proceedings  in  both  suits. 

Mr.  Corner,  Mr.  Bussell,  Mr.  Lee,  Mr. 
!lbrriano,  Mr.  Hdldane,  Mr.  Steere,  and  Mr. 
Schomberp,  for  the  sevenfl  parties. 

The  Vtee'Vhaneellor'hamng  directed  inquiry 
to  be  made  among  the  registrars  on  the  poin^ 
whether  the  common  form  of  order  referring  it 
to  thettaster'to  inquire  which  of  the  two  suits 
is  most  forthe  benefit  of  the  iniants  has  the 
eflRsct,  as  of  rourse,  6(  staying  proceedings  in 
both  suits  pending  tiie  reference,  Mr.  E.  D. 
(Ck)lviile,^n.,  certmed  that  he  had  inqmred  df 
■several  of  ihe  registrars,  indludingMr.'Colvilleiy 
and  all  agreed  that  it  did  not,  althou^,  donbt- 
ilen,  asu  matter  of  prudence,  it  geneiadly  had 
tthst  effect, -and  it  was  open  to  the  court  to  en- 
ttertain -any  application  It  may  flunk  fit,  or  to 


•M 


fvHp^vfvVv    %^^^Wn  w9  %     ^^l^^^^W^f^r  4^v^Wi99 


direct  it  to  stand  over  until  the  report  is  made* 
In  SuUioan  v.  SvUivan,  2  Mer.  40,  the  Lord 
Chancellor  refers  to  the  practice.  He,  Mr. 
£.  D.  C,  had  looked  at  the  entry  of  that 
order  in  the  Report  Office :  it  did  not  contain 
any  direction  to  stay  proceedings,  nor  does  the 
common  order.  The  practice  is,  after  report 
made,  to  apply  for  an  order  to  stay  proceedings 
in  the  defeated  suit. 


Richardscn  y,  Tubbs.     Easter  Term,  1847< 

HIGHWAY  RATE. —  BXBMl>TlON  UNDER 
LOCAL  AND  PERSONAL  ACT. — TRESPASS 
ACT. — TRESPASS  AGAINST  JUSTICE  OP 
THE   PEACE.  I 

A  local  and  personal  act,  providing  that  the  \ 
plaintiff,  amongst  others,  being  rated  under- 
it,  Moithin  a  certain  district,  should  be  *'  re- 1 
leased  and  free  from  all  rates  and  assess- 
ments towards  the  paving  and  lighting  any 
other  street,"  ^c,  does  not  exempt  the 
plaintiff  from  liability  to  be  assessed  for  a\ 
rate  made  under  the  General  Highway  Act,  \ 
on  the  whole  parish,  \ 

The  circumstance  that  part  qf  the  latter  rate , 
might  be  applied  to  paving  as  well  as  light- 1 
ing,  is  not  sufficient  for  that  purpose,  and 
does  not  render  a  magistrate  issuing  a 
distress  warrant  liable  in  an  action  of 
trespass. 
This  was  a  special  case.    The  plaintiflT's 
goods  had  been  seized  under  a  distress  warrant  | 
under  the  hand  and  seal  of  the  defendant,' 
acting  as  a  justice  of  the  peace,  in  order  to  \ 
satis^  certain  arrears  of  a  highway  rate  for  the  | 
parish  of  St.  Mary,  Kensington,  the  plaintiff 
naving  been  rated  in  respect  of  itie  occupation ' 
of  a  house  forming  part  of  the  Norland  estate,  I 
in  that  parish.    The  payinent  of  the  rate  was . 
objected  to  by  the  plamtiff  on  the  ground  that ' 
by  the  provisions  of  the  local  and  personal  act, , 
6  Vict.  c.  33,  entitled,  "  An  Act  for  the  im- ' 
provement  of  the  Norland  estate,  in  the  parish ' 
of  St.  Mary   Abbotts,    Kensington,    in   the| 
county  of  Middlesex,'^  he  was  exempt  from.' 
being  rated  to  the  highway  rate  in  question. 
The  act,  after  providing  for  paving  and  light- 
ing the  Norland  estate,  and  levying  the  neces- 1 
sary  rates  by  the  83rd  section,  enacts  *'  that 
every  inhabitant  or  owner  who  shall  be  as- 
sessed for  the  rates  made  under  this  act  for 
any  lands  or  tenements  within  the  limits  of 
this  act,  shall  be  released  and  free  from  all 
rates  and  assessments  towards  the  paving  and 
lighting  any  other  street,  road,  or  place  within 
the  parish  of  St.  Mary  Abbotts,  Kensington, 
in  respect  of  such  lands  or  tenements.*'    The 
plaintiff  had  been  assessed  under  the  local  and 
personal  act,  6  Vic.  c.  33,  and  at  the  trial  at 
Westminster,  after  Michaelmas  Term  1845, 
had  obtained  a  verdict  ui  the  action  of  trespass, 
subject  to  the  present  case. 

ChanneU,  Sergeant,  for  the  plaintiff.  The 
rate  under  the  General  Highway  Act  is  appli- 
cable to  paving,  and  the  local  and  personal 


act  releases  from  a  rate  made  for  thai  pmrpose. 
nor  can  it  make  any  difference  that  the  rate 
exempted  from  is  one  for  paving  and  lighting. 
There  could  have  been  no  appeal  against  the 
rate  in  dispute,  as  it  was  rated  as  against  t^ 
parish  inhaoitants,  with  the  exception  of  those 
on  the  Norland  estate;  an  action  of  treqiaas. 
therefore,  was  the  only  proper  remedy  to  try 
the  validity  of  the  rate. 

Pashley,  for  the  defendant.  Sonie  portion 
of  the  fate  being  applicable  to  paving  cannot 
make  it  a  rate  for  paving  and  lightiii|r ;  the 
exemption,  therefore,  was  not  made  out.  Be- 
sides  the  defendant  acting  as  a  justice  of  the 
peace,  cannot  be  made  liable  in  an  action  of 
trespass  for  the  subsequent  application  of  the 
rate  raised.  (He  was  then  stopped  by  the 
court.) 

ChanneU,  Serjeant,  was  heard  in  reply,  and 
referred  to  the  case  of  The  Governors  of  Bristol 
V.  Wait,  1  Ad.  &  £1.  267. 

Wilde,  C.  J.  I  think  the  exemption  claimed 
by  the  plaintiff  has  not  been  made  out.  Here 
is  a  general  act  which  imposes  a  general  liabiHty 
on  &e  several  parishes  in  England  for  the 
repair  of  the  roaos  made  for  the  convenience  of 
the  public  in  general,  and  whatever  local  ]ja> 
biUties  arise  in  that  way  in  the  parish  in  ques- 
tion are  by  that  act  imposed  upon  its  inhabitants 
at  large ;  and  thus  throws  upon  them  the  onus 
of  estabUshing  any  exemption  they  may  claim 
from  such  liabilities.  The  question  then  in  the 
present  case  is,  whether  or  not  the  plaintiff  has 
shown  that  he  is  not  liable  to  be  rated  to  the 
rates  which  form  the  subject  of  the  action. 
Now,  the  ground  on  which  he  claims  an  ex- 
emption in  that  respect  is,  that  he  has  before 
been  assessed  under  the  local  and  personal  act, 
6  Vict.  c.  33,  the  83rd  section  of  which  releases 
him  from  ''all  rates  and  assessments  towards 
paving  and  lighting  any  other  streets,  roads,  or 
places  in  the  parish  of  St.  Mary  Abbots,  Ken* 
sington ;"  it  being  contended  that  the  rate  in 
question  may,  under  certain  authorities,  be  in 
part  applied  to  lighting  and  paving.  Under 
the  General  Highway  Act,  autnoritv  is  siven 
for  imposing  rates  for  the  repairs  of  the  high- 
ways within  that  act  Three  rates  are  to  be 
made  out  by  the  surveyor,  afterwards  allowed  by 
the  justices,  and  a  certain  sum  by  that  means 
raised,  the  application  of  which  is  under  the  con* 
trol  of  quite  another  authority.  At  the  time, 
therefore,  that  such  rate  is  raised  non  oomstat  to 
what  purposes  it  will  be  applied,  and  it  is  impos- 
sible to  say  that  because  the  late  may  nossibiy 
be  devotea  to  purposes  not  legally  within  the 
act,  or  a  portion  of  it  may  be  applicable  to 
paving  ana  lighting,  there  can  be  any  bare 
anticipated  exemptionof  the  plaintiff  in  this  case. 
The  objection  to  the  application  of  the  rate  to 
particular  purposes  is  not  an  objection  on  which 
the  plaintiff  can  ground  an  exemption  from 
being  included  in  such  rate.  On  the  wbofe, 
therefore,  I  think  the  rate  was  well  ^nade,  that 
the  pUdntiff  was  exempt  from  it,  and  that  the 
ground  of  tiie  present  action  haa  oooipklely 
failed. 

CoUman,  J.,  concurred. 


Stiperwr  Omrti :  Commom  FUoi^Bueke^uer, 


m 


Cresiweli,  J.  The  judgment  of  the  court 
ouffht  to  be  for  the  defendant.  The  plaintiff 
had  property  in  Kensington,  which  out  for 
the  6th  Vict^  c.  33,  would  clearly  be  Uable 
to  the  highway  rates,  and  the  onus  of  making 
out  an  exemption  lies  on  him.  In  order  to 
do  this,  the  83rd  section  of  the  6th  Vict,  is 
relied  upon,  the  words  of  which  are  ''released 
and  free  from  all  rates  and  assessments  to- 
wards the  paving  and  lighting  any  oilier  street, 
road,**  &c.  Now  this  is  not  a  rate  •'  towards 
the  paring  and  lighting,"  or  towards  the  pav- 
in^  or  lighting,  and  it  is  not  contended  that 
the  local  and  personal  act  altogether  exempts 
the  inhabitants  of  the  Norland  estate  from 
rates.  The  surveyor,  therefore,  had  made  a 
proper  rate  in  the  ordinary  form,  and  th^ 
justice  had  nothing  to  do  with  the  application 
of  the  rate  after  it  was  made,     l^ere 


to  whom  these  shares  are  allotted  is  requested 
to  attend  immediately  at  the  office  of  the  com- 
pany. No.  7,  St.  Martin's  Lane,  Trafalgar 
Square,  with  this  receipt,  to  sign  the  parlia- 
mentary contract,  when  the  receipt  will  oe  ex- 
changed for  the  shares.  Monday  the  8th  Feb.. 
is  the  last  day  for  such  attendance." 

The  above  document  was  given  in  evidence 
by  the  plaintiff,  stamped  with  an  agreement 
stamp,  and  was  objected  to  by  the  defendant, 
on  the  ground  that  it  ought  to  have  had  a  re- 
ceipt stamp.  The  plaintiff  also  gave  in  evidence 
two  letters,  one  of  the  8th  Feb.  1842,  in  which 
he  requested  to  have  his  money  returned,  as  he 
had  not  received  the  shares ;  the  other  of  the 
17th  Feb.,  from  the  secretary  of  the  company,, 
in  answer,  in  which  he  stated,  that  every  effort 
was  being  made  to  go  to  parliament  that  ses- 
sion-   The  plaintiff  did  not  give  in  evidence 


nothing  at  the  time  to  show  in  what  way  the  the  letter  of  aUotment,  and  it  was  objected  that 
rate  would  be  applied,  and  how  then  can  an  jt  ought  to  have  been  produced,  as  it  contained 
acuon  of  trespass  lie  m  the  present  case  for  i  thq  terms  upon  which  the  money  was  deposited. 


enforcing  that  rate  ? 

Wiihams,  J.,  concurred. 

Judgment  for  the  defendant. 


Clark  V.  Chaplin,      Trinity  Term,  June 
1847. 

JONT-8TOCK    COMPANY.  —  LETTBR    OF 
LOTMENT.—RBCBIPT. — STAMP. 


12, 


AL- 


T*he  acknowledgment  by  a  banker  qf  the  re- 


The  learned  judge  thought,  that  the  letter  of 

I  the  I7th  Feb.  was  an  admission,  that  the  de- 

i  posit  was  to  be  returned  if  the  project  was  not 

,  proceeded  with  in  that  session  of  paliament,. 

I  and  he  directed  the  jury  to  find  a  verdict  for 

the  plaintiff  for  lOO/.    A  rule  having  been  ob- 

;  tained  to  enter  a  nonsuit, 

!     Martin  and    Willis   showed    cause.      The 

acknowledgment  by  the  bankers  of  the  receipt 

of  the  deposit  did  not  require  a  stamp.    The 

money  was  not  paid  in  discharge  of  a  debt,  but- 


eewt  of  money  patd  at  d^nt  upon  ihares  p  K4, /«„£„„  nTrmmnr  s  Par  &P  904 
allotted  in  a  jointM  company,  does  not  ^^^^^J^^JZ  withinX  ^xe^io^^  of  S^i 
require  a  rece^pt  stamp.  Stamp  A^,T5   Geo^  ^  H.! 

Where  a  plavittff  seeks  to  recover  back  the' ^^  Receipt,"  which  exempts  from  duty  receipts 
amount  of  deposit  paid  by  him  upon  the  «/-  for  money  deposited  in  the  hands  of  any  banker 
htment  of  shares  tn  a  projected  jotnt-stock  \  to  be  accounted  for  on  demand.  Secondly,  it 
company,  which  is  qfterwards  abandoned,  ^^s  not  necessary  for  the  plaintiff  to  give  in 
he  must  ytve  tn  evuience  the  letter  of  allot-  ■  evidence  the  letter  of  allotment.  The  scheme 
'"^^*  { having  been  abandoned,  the  plaintiff  was  en- 

AssuMPSiT  for  money  had  and  received  for ,  titled  to  recover  as  upon  a  failure  of  considera-* 
the  use  of  the  plaintiff:  rlea,  non  assumpsit.      \  tion.     Walstabb  v.  Spottiswoode,  15  M.  &  W. 

At  the  trial  before  Pollock,  C.  B.,  it  appeared  |  50i .    Nockels  v.  Crosby,  3  B.  &  C.  814 


that  the  plaintiff  sought  to  recover  the  sum  of 
100^,  being  the  amount  of  deposits  paid  upon 
an  allotment  of  shares  in  the  London  and 
Westminster  Water  Company.  The  action  was 
brought  on  the  authority  of  JValstab  v.  Spottis- 
woode, 15  M.  &  W.  501,  the  scheme  having 
been  abandoned.  The  plaintiff  had  appUed 
for  shares  in  the  company,  and  had  received  a 
l^ter  in  reply,  allotting  him  20  shares,  request- 
ing him  to  pay  the  deposit  into  the  bank  of 
Jones,  Lloyd  and  Co.  On  the  8th  June  1841, 
the  plaintiff  accordingly  paid  100/.,  being  the 
amount  of  the  deposit  into  that  bank,  and  took 
the  following  receipt. 

"  London  and  Westminster  Water  Company, 
'' London,  Feb.  8, 1841. 

**  Beceived  one  hundred  pounds,  to  be  placed 
to  the  account  of  W.  Chaplin,  J.  Devear,  J.  P. 
Dongall,  J.  Worlsman,  and  J.  P.  Ckrke. 
*<  For  Messrs.  Jones,  Lloyd  8c  Co.,  100/. 

«*Thia  receipt  not  traDsferrablfli»    The  party 


Gumey  and  Ogle  in  support  of  the  rule.  The 
result  does  not  come  within  the  exemption  of 
the  Stamp  Act,  as  the  money  was  not  deposited 
with  the  bankers  "  to  be  accounted  for  on  de- 
mand,"  Catt  v.  Howard,  3  Stark.  N.  P.  C.  3. 
Secondly,  the  plaintiff  was  bound  to  produce 
the  letter  of  allotment,  as  it  was  the  only  evi* 
dence  of  the  terms  upon  which  the  money  was- 
deposited. 

Pollock,  C.  B.  We  will  take  time  to  consider 
the  point  as  to  the  letter  of  allotment.  With 
respect  to  the  other  point,  I  think  a  receipt 
stamp  was  not  necessaoy. 

Alderson,  B.  I  am  of  the  same  opinion. 
The  money  was  to  be  accounted  for  on  de- 
mand, for  the  defendant  might  have  drawn  it 
out  at  any  time. 

Ro^e  and  PkUt,  B.  concurred. 

Rule  discharged  as  to  that  point :  as  to  the 
other, 

Cwr.  ad.  vuU. 

The  judgment  of  the  eourt  was  delivered  b^ 


im' 


AnaJgHctAJ^igUt^qt^Com^i 


Boffe,  £.  Tin  ^Ikjeetioa  which  we  took  time 
to  consider  warn  whether  the  letter  ai  allot- 
ment ought  not  to  have  been  produced.  We 
thmk  the  letter  was  certainly  requieite  to  show 
the  terms  upon  which  the  deposit  was  paid. 
The  Lord  Cluef  JBaron  thought  at  the  trial  that 
the  letter  of  the  17th  of  Fehruary  was  evidence 
of  an  admission  that  the  deposit  was  to  be 
returned  if  the  act  of  parliament  was  not  pro- 
ceeded with  that  session ;  but  we  think  that 
the  letter  of  allotment  should  undoubtedly  have 
been  produced ;  the  rale  must  therefore  be  ab- 
Bdote. 

Rule  absolute. 


ANALraCAL  DIGEST  OF  CASES, 

RSPORTBD  IW  ALL  THE   COURTS. 

<2Dommoii  ilaio  ^ouctis. 
PLEADINGS. 

ZCoiteludedfnm  page  666,  aite.] 

LANDLORD  AND  TBKANT. 

^%iV.— Covenant  for  rent  on  a  lease, 
flea,  that  before  the  lease  was  made,  one  T. 
impleaded  the  plaintiffs,  and  had  judgment  of 
djgit  against  their  lands,  &c.  5  that  the  inqui. 
sition  found  plaintiffs  seised  of  the  demised 
premises  then  leased  to  B.,  subject  to  two 
mortgages  for  years ;  that  the  sheriff  delivered 
ttodenmed  premises  to  P.,  to  hold,  &c.,  till 
IMB  damages  and  costs  should  be  levied  there- 
out j  that,  before  the  rent  became  due,  defend- 
2V^was  evicted  by  P.,  who  entered,  and  then 
ycted,  expeUed,  put  out,  and  removed  defend- 
anttbcrrfrom,  and  kept  and  continued  him  so 
V^^y  «c. ;  that  1,000/.  was  still  due  to  P. 
TOich  was  not  levied.      Replication  traversed 

f?vS?^^"  ™  *®  ^^^^^^  ^^  *^e  plea.  At  the 
tnal  the  lease,  elegit,  and  inquisition  were  put 
m,  and  it  was  proved  that  P.  had  called  on  de- 
fendant to  pay  him  rent,  or  he.  P.,  would  turn 
UKR  out,  on  which  defendant  attorned  to  him, 
^hout  pri^ty  of  the  plaintiffs,  his  lessors: 
ii\  that  the  plaintiffs  were  entitled  to  recover, 
as  P.  8  elegit  only  entitled  him  to  the  reversion 
atpeetaitt  on  the  mortgages  by  the  lessors. 
iswtf,  also,  that  the  expulsion,  as  pleadet^  was 
not  established  by  the  evidence. 
."fV^^^'  *^at  if  a  party,  having  a  paramount 
ngnt  to  evict  aparty  in  occupation  of  premises, 
52®*  t^iin  claiming  to  exercise  his  right,  on 
wtoeh  the  tenant  consents  to  change  5ie  title 
imdCT  which  he  holds,  and  attorns  to  the 
ciamiant  accordingly,  that  would  be  eqtdvalent 

'LIBCL. 

1.Bieas^Demmrtr.~A  dschntiwfor  libel 
«Mad,'diat  die  plaintiffvDnght  adnisnon  into 
a  club,  and  gave  a  crack  entertsnimeBt  atew 
days  before  he  wwto  beeUetad.;  Hkmhsmher- 
maaOM  wh  bhiddiaaBdr;  Rod  .tfaat  <m  ^e  iiwRt 
mormnghefto/^erf;  and  that  some  of  the  tradee- 
I  to  Isment  the  fashionable  character  of 


Flea,  that  die  pUintiff  soddenly  J^  mi 
qmUied thetown,  leaviBg  divew  Hndesmn is 
«diom  heowed  money  unpaid.  HM,  thstib 
plea  was  bad,  iRMmnch«s  the  ISM  iomaled  a 
trauduleot  evaakm  of  creditora,  and  the  pkt 


only  elated  something  which  wm  net 
eanly  frauduleat,  and  was  not  avenred  to  faeia. 
O'Brien  v.  Bnfimt,  4  D.  &  L.  341. 

2,  Pfag.— Jaesttirrer.— A  dffdaratMin  ferlilMi 
Btated,  that  the  plaiatiff  sooght  admiasMmiBlD 
a  dub*  and  gave  am  -entestainmePt  a  km  difi 
before  he  was  to  be.elected;  that  on  tlM  BBoit 
morning Jm  bolted;  and  that  aome  of  the |i06r 
tradesmen  had  to  lament  the  ftiahiniMifale  d» 
xacter  of.his  eaterteinme&t. 

Pka,  that  the  plaintiff  did  widdenly  \mm 
and  quit  the  town,  withcmt  paying  ddits  eoiw 
tracted  by  him  with  diaers  perwome  in  the  loan 
with  intent  to  defraud  and  delay  them,  whenliv 
the  said  persons  remained  unpaid :  HM,  bid, 
for  not  stating  thenamesof  the  personssUqpBd 
to  have  been  defraaded.  0*Bnmi  v.  CKoMf, 
4  D.  &  L.  343. 

3.  Apology,  4*c.,  under  7  4*  8  Ftct.e.  96,sol 
pleadable  with  not  gwikg.-^^bi  an  action  for  t 
libel  published  in  a  newspaper,  the  special  pka 
of  apology  and  payment  into  court,  given  by 
the  Stat.  6  8c  7  Vict.  c.  96,  s.  2,  canoot  be 
pleaded  along  with  not  guilty  to  the  same  part 
of  the  declaration.  O'Brien  v.  Clement,  15 
M.&W.435. 

LOCAL  'ACT. 

Proviso  and  txception,^CondUion  precedmt, 
—A  local  act,  (1 1  G.  4,  c.  viii.,)  for  jtaviagand 
improving  die  town  of  Salford,  appomted  eom- 
missioners  for  putting  it  into  ezecutioQ,  and 
authorized  them  to  pave  new  streets,  and  pro* 
vided  that  the  expenses  of  snch  new  pavenienta 
should  be  paid  and  reimbursed  to  the  commis- 
sioners by  the  ownere  or  occi^uera  of  the  land 
adjoining  the  streets,  in  manner  therein  men- 
tioned, and  empowered  the  connnisaonen  to 
recover  such  expenses  by  action  at  law.  A 
subseqn^it  section  comnendng,  ^FMviM 
always,  and  be  it  enaeted,*"  direeted,  that  bs- 
fore  the  xomniiseionere  ehonld  came  Iheetneti 
to  be  pavvd  as  aieresaki,  Hiey  «beiild,  »  te 
first  plaee,  give  notiee  to  Ifae  cvwnar  or  eceopier 
of  every  house,  kmd,  &c.,  adjoining  tiie  street, 
retjniring  him  to  pvretfae  same  as  the  com- 
missionera  should  direct;  and  if  any  oaA 
owner  or  occupier  should  for  six  moate 
negiectto  pavepuTBinnt  to  the  notice,  ihen  it 
should  be  lawful  for  the  eommiBBioDen,  and 
thevwereHnriAiyTeqairad,  to  eause  tfaesanB 
to  be  dene,  «nd  to  recover  the  ezpeoses  fnm 
such  owner  or  oceopier,  as  thereiii-bcfere  ne^ 
tioned:  Held,  tibat  Hie  givh«  ef  tiiis 
was  a  coaditico  preeedsBt  tot&  eoaam^ 
executing  the  paving  themsdree,  «ad  < 
the  e^peosBs  on  the  iiwMr  or  oocnp 
that  it  must  be  avened  in-  the  dedaration  io 
an  action  brought  under  the  act  for  the  lecoHiy 
of  such  eiroeneea.  Mayor,  ^c^  4f  5<JSM  r. 
Ackers,  iffTSL  &  W.  «6. 


'^a^Jsan^ett* 
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ArrHiwmin  9«a.«a:-HA.  faoRmed  <wam 
may  beuomifted  vmkn  •  -writ  of  «a.«B.  for 
oeets  umontf  in  on  ^action  in  which^e  is 
joined  with  her  hiiahaad  on  tbe  record. 

A,  and  wife  brought  an  action  against  B.  for 
slander  of  the  wife,  verdict  for  the  defendant, 
and  judgment  for  the  costs,  nnd.T  whidi  A 
and  his  wife  were  arrested.  The  wife  was 
afterwards  discharged,  and  A,  brought  an 
action  on  the  esse  against  the  defendant  and 
his  attorney  for  die  arrest  of  his  wife,  and  the 
defendants  in  dieir  plea  set  oat  the  proceedings 
in  the  former  action. 

The  plea  was  held  good  on  general  demurrer. 
'Newton  y.  Boodle  anaothen,  33  L.  O.  405. 

NBGLIGENCB. 

1.  Naviffotum  in  pmbiic  river. — ^ATMtsonee. — 
In  a  deckration  on  the  case  for  injuring  phun- 
tifiTs  oyster  beds  in  a.  river  bj  improper  navi- 
gation of  defendant's  vessel,  averments,  that 
plaintiffs  were  lawfoUy  possessed  of  oyster  beds 
situate  in  the  river  snd  covered  with  water; 
that  defendant  was  possessed  of  a  ship  of  a 
certain  size  and  dnmght  then  navioatinff  the 
said  river  under  the  management  of  Pendant's 
•ervants;  that  the  tide  ebbed  and  flowed  in 
that  part  of  the  river;  and  that,  at  certain 
perioos  and  states  of  die  tide  there,  the  depth 
oivnter  covering  the  said  «yster  beds  was  ia- 
soffieient  to  float  the  said  riup,  "as  ike  defend- 
out  and  his  said  eervanis  before  and  ta  ike  Ume 
of  the  committing,'*  Sec,  "  weU  knew,*' — are  not 
equivalent,  after  verdict,  to  a  formid  allegation 
of  notice  to  defendant  that  the  oyster  beds 
existed  and  were  liable  to  be  injured  by  at- 
tenaptAXig  to  pass  over  them  at  the  times  men- 
Uoned. 

To  a  count  alleging  that  plaintiffs  were 
possessed  of  oyster  beds  in  a  part  of  the  river, 
and  defendant  of  a  vessel  thereon,  and  that  he 
navigated  the  vessel  over  the  said  part  so  neg- 
ligently and  at  such  unseasonable  and  improper 
times  and  states  of  the  tides  that  she  struck  the 
bottom  of  the  said  river  and  injured  the  oyster 
beds;  defendant  pleaded :  That  the  said  part 
of  the  said  river,  before  and  at  the  time  when, 
&C,,  was  open  to  the  sea,  and  within  the  flux 
and  reflux  of  the  tide,  and  was  a  public  navi- 

fable  river,  and  the  Queen's  highway  for  all 
er  subjects^  with  their  ships  ana  vessels,  "to 
navigate,  sail,  pass  and  repass,  in,  vpon, 
through,  over,  and  along  the  same  and  all  parts 
thereof  every  year,  and  at  all  times  of  the  year, 
and  at  aH  Umes  and  states  of  the  tide,"  at  their 
free  will,  &c.  Held,  after  verdict,  a  sufficient 
plea  in  denial  of  haviog  navigated  atnnseason- 
able  and  improper  times;  thou^.it  might 
hove  been  bad  on  special  demnner,  as  acgu- 
naentative. 

The  liberty  of  passage  on  a  public  navigable 
river  is  not  suspended  when  the  tide  is  too  low 
for  vessels  to  float.  The  pnblic  .xight  in  tins 
renect  includes  all  .sach  sights  as,  with  relation 
to  tae  circamataaces  of  each  .river,  aie  neces* 
sary  for  the  comrenknt  .passage  c£  Teasela 
■^P"<g  ^^^  channeL  It  iSr^LsrefiDr^,  no  excusa,, 


if  a  vessel  which  cannot  reach  her  place  of  ilea* 
tuiation  in  a  single  tide  remains  aground  tUl 
the  tide  serves ;  although,  by  custom  or  agreei* 
ment,  a  flne  may  be  payable  to  the. lord  (S  the 
soil  for  such  grounding. 

If  property  (as  oysters)  be  placed  in  the 
channel  of  a  public  navigable  river  so  as  to 
create  a  public  nuisance,  a  person  navigating  is 
not  justified  in  damappng  such  property  by 
numing  his  vessel  agamst  it,  if  he  nas  room  to 
pass  without  so  doing ;  for  an  individual  can- 
not abate  a  nuisance  if  he  is  no  otherwise  in- 
jured by  it  than  as  one  of  the  public.  And, 
therefore,  the  fact  that  such  property  was  a 
nuisance  is  no  excuse  for  runnmg  upon  it  n^- 
ligentiy.  Magor  of  Colchesier  v.  Brooke,  7 
a.  B.  339. 
Cases  cited  in  the  jadfcment:  Ball  ▼.  Hwherty'S 

T.  R.  263 ;  Rex  v.  Montague,  4  B.  &  C.  598  ; 

Daries  v.  Mano,  10  M.  &  W.  546. 

2.  Ram. — A  dedaration  alleged  that  the  de- 
fendant wrongfully  kept  a  ram,  well  knowing 
that  the  and  ram  was  accosfeomed  to  butt  ana 
ij^ure  mankind,  and  tiiat  whilst  the  defendant 
kept  the  aaae,  it  did  butt  and  gore  the  wife  of 
the  plaintiff' :  He2(/,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  sufficient,  with- 
oat  averring  that  the  defendant  negligently  kept 
the  ram.    Saekson  v.  Smithson,  4  D.  &  L.  45. 

Case  ehad  in  tbe  judgment :  May  and  Wtfe^. 
Bordett,  T.  T.  1846,iiot  yetnpsrted. 

NBW  AS8I0NMSNT. 

See  Drespass,  3. 

NON-JOINDER. 

Joint-contractors, — Abatement. — An  affidavit 
verifying  a  plea  of  non  •joinder  of  co  contractors 
with  die  defendant,  sti^  the  residence  of  ooa 
as  "  No.  20,  Gower  Street,  Bedfoid  Sqaare," 
and  of  anekher  as  "  High  Street,  Canterbary," 
The  court,  on  affidavit  by  the  plaintiff  that  in- 
qoiiiss  had  been  made  at  the  respective  pUices 
mentianed,  and  that  no  each  persons  as  thoaa 
naased  were  living  there,  set  aside  both  the 
plea  and  the  affidavit,  although  the  defendant 
showed  that  the  mistake  had  been  nude  acci» 
denSaHy,  and  tiiat  the  one  party  was  to  be 
found  at  '*  No.  22,"  instead  of  "  No.  20,"  and 
that  his  name  was  to  be  found  in  the  Post 
Office  Directory,  and  other  similar  works  of 
reference,  as  residing^  at  No.  "92 ;  and  that  the 
other  party  was  well  known  in  Canter bnry,' 
and  thai  he  lived  in  «  street  adjoimng  to  the 
one  named.    TVevfen  v.  Btvwart,  4  D.  &  L.  89- 

UVUUMCK. 

fiae  NegUgvnee,  1. 

Beady  manev  .transaetion. — Semble,  tlia^  in 
an  action  for  we  price  of  goods,  the  defendant 
cannot  prove,  onaer  a  plea  of  nm  assumpsit,  or 
never  indebted,  that  the  dealing  was  for  ready 
money,  and  the  goods  paid  for  when  delivered ; 
but  the  payment  must  De  pleatded.  TAttledhUd 
v.'B<Niif,7'Q.B.739. 

PAYM VNT   INTO  VOI«T. 

W.iiffkimmUmmmemmmt.   iPlsik    A^^ 
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of  payment  of  money  into  court  with  a  com- 
meucement,  "  that  the  plaintiff  ought  not  to 
maintain  his  action/'  is  bad  on  special  de- 
murrer, notwithstanding  the  plea  concludes 
with  a  prayer  of  judgment,  if  the  plaintiff  ought 
further  to  maintain  his  aforesaid  action. 
RosUng  v.  Muggeridge,  4  D.  &  L.  298. 

2.  Debt.-— Form  of  Plea. — A  plea  of  payment 
into  courts  in  an  action  of  debt,  must  be  pleaded 
to  the  damages,  as  well  as  to  the  debt ;  and  the 
form  of  plea  given  by  the  rule  of  Trinity  Term, 
1  Vict.,  must  be  varied  to  meet  the  case.  Lowe 
V.  Steele,  16  M.  &  W.  380. 

3.  Justices  and  other  officers  paying  money 
into  court  under  particular  statutes,  are  not 
bound  to  state  in  the  plea  of  payment  into 
court  the  character  in  which  they  make  the 
payment. 

To  an  action  for  assault  and  battery,  the  de- 
fendant pleaded  payment  into  court  of  25/., 
pursuant  to  the  rule  of  Trinity  Term,  1  Vict, 
c.  7.  The  plaintiff  replied  damages  iltrh  ;  on 
which  issue  was  joined,  and  the  defendant  ob- 
tained a  verdict :  Held,  that  the  plaintiff  ^as 
not  entitled  to  judgment  non  obstante  veredicto, 
because,  although  the  plea  of  payment  into 
court  is  prohibited  in  an  ordinary  action  of 
assault  and  battery,  by  the  3  &  4  W.  4,  c.  42, 
8.  2],  it  did  not  appear  upon  the  record  that 
the  defendant  was  not  a  person  entitled  under 
some  other  statute  to  pay  money  into  court  by 
way  of  amends  in  such  an  action.  Aston  v. 
Perifcc*,  15  M.  &  W.  385. 

And  see  Estoppel,  2. 

PLEA  TO   PART. 

Signing  judgment  as  for  want  of  a  plea.-^U  a 
defendant,  not  under  terms  of  pleading  issuably, 
plead  non  assumpsit  to  a  declaration  containing 
a  count  on  a  bill  of  exchange,  and  also  a  count 
on  an  account  stated,  the  proper  course  for  the 
plaintiff  is^  to  demur  specially,  and  he  ought 
not  to  treat  the  plea  as  a  nullity,  and  sign 
judgment  generally;  and  where  he  had  done 
so,  the  court  refused  to  amend  the  judgment 
by  confining  it  to  the  first  count,  and  entering 
a  fto//e  prosequi  as  to  the  other.  Eddison  v. 
Peagram,  4  D.  &  L.  277, 

PLEADING  TO   ONE   COUNT. 

Answering  another  coun/.— To  a  declaration 
containing  two  counts,  the  first  on  a  promissory 
note  for  15/.,  the  second  in  30/.  on  an  account 
stated,  the  defendant  pleaded  to  the  first  count 
a  plea  alleffing  special  circumstances  as  to  the 
xnaking  of  the  note,  which  showed  that  it  was 
given  without  consideration  and  upon  a  mis- 
representation of  facts ;  and  he  then  pleaded, 
as  to  15/.,  parcel  of  the  money  and  causes  of 
action  in  the  last  count  mentioned,  that  the 
making  of  the  note  in  the  first  count  mentioned 
was  and  is  the  said  account  stated  in  the  last 
count  mentioned,  so  far  as  the  same  relates  to 
the  said  sum  of  15/.,  parcel,  &c.,  and  that  the 
several  allegations  ana  statemenU  by  the  de- 
fendant made  in  his  first  plea  were  and  are 
true,  modoetformd. 

On  special  demurrer  to  the  second  plea,  on 


the  ground  that,  though  it  pniemed  to  answer 
only  a  part  of  the  count  on  the  accoant  stated, 
it,  nevertheless,  presented  an  answer  to  the 
first  count  also :  Held,  that  the  plea  was  good. 
Hammond  v.  Dawson,  16  M.  &  W.  373. 

PROMISSORY  NOTE. 

Z  Sr  4  Anne,  c.  9. — ^Assumpsit.  Declaration 
stated,  that  defendant  made  his  promissory 
note,  and  thereby  promised  to  pay  to  his  order 
500/.,  two  months  after  date,  and  indorsed  it 
to  plaintiff.  Demurrer,  on  the  ground  that  a 
note  payable  to  the  maker's  order  was  not  a 
legal  instrument,  and  could  not  be  negotiated : 
Held,  that  the  count  was  bad;  for  the  instru- 
ment declared  on  as  indorsed  to  plaintiff  n-as 
not  a  promissory  note  within  statute  3  d;  4 
Anne,  c.  9j  s.  1. 

Argumentative  plea, — 2nd  count,  that  the  de- 
fendant made  his  other  proniissory  note,  and 
thereby  promised  to  pay  the  bearer  50O/.,  t:s-o 
months  after  date ;  that  defendant  delivered  the 
same  to  plaintiff,  who  was  and  still  is  the 
bearer  thereof.  Plea,  that  defendant  made  a  cer- 
tain instrument,  whereby  he  promised  to  pay  to 
the  order  of  him,  the  defendant,  500/.,  as  alleged 
in  the  first  count,  without  this,  that  he  made 
any  other  promissory  note  whereby  lie  promised 
to  pay  the  bearer  the  sum  of  money  mentioned 
in  the  second  count,  as  in  that  count  alleged. 
Held,  bad,  on  demurrer,  as  amounting  to  an 
argumentative  denial  of  defendant's  having 
made  the  note.  FUght  v.  Maclean,  16  M.  &  W. 
51. 

RECITALS   IN   DEED. 

Estoppel—  Covenant  in  gross,— Departure,-^ 
Covenant  declaration  that,  by  indenture  be- 
tween plaintiffs  and  A,,  since  deceased,  of  first 
part ;  B,,  therein  described  as  guardian  of  C. 
and  D.,  minors  and  devisees  under  the  will  of 
E.,  deceased,  of  second  part ;  and  defendant  of 
third  part ;  after  reciting  that  the  parties  of  the 
first  part,  and  B.  in  right  aforesaid,  were  the 
owners  of  the  closes,  &c.,  thereinafter  de- 
scribed, subject  t(>  mortgage  for  3,500/.,  the 
interest  whereof  was  payable  half-yearly  at  the 
office  of  IV.,  and  had  agreed  to  let  the  same  to 
defendant,  it  was  by  the  indenture  expressed 
and  purported  that  plaintiffs  and  A,,  with  the 
consent  and  approbation  of  6.,  did  demise  the 
closes  to  defendant,  his  executors,  &c.,  for 
seven  years,  yielding  and  paying  therefore 
yearly  during  the  (kmise  153/.  Il5.,  at  the 
office  of  fV.  aforesaid,  in  part  of  the  interest  on 
the  mortgage,  by  equal  half-yearly  pa}'ments : 
covenant  by  defendant  with  plaintiffs  and  A., 
his  heirs,  &c.,  to  pay  the  yearly  sum  at  the 
place  and  in  manner  before-mentioned :  breach, 
non-payment  of  parcel  of  a  half-vearlv  sum, 
due  since  death  of  A. :  averment,  tnat  pUintiffi 
and  A,,  or  any  or  either  of  them,  never  had 
any  reversion  in  the  premises  purported  to  be 
demised. 

Plea,  that  the  reversion  of  the  demiaed  pre- 
mises,  expectant  on  the  determination  of  the 
demise,  was,  at  the  making  of  the  indenture, 
and  from  thence  to  the  deaUi  of  A.,  in  pUon- 
tiffs  and  A.,  and,  from  her  doith  until  making 
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of  the  after-mentkyMd  Indentme,  was  in  plain- 
tifisy  who^  before  breadiy  Mogned  the  reversion 
by  indenture  to  S. :  yerification. 

lleplication,  that  no  reversion  in  the  sup* 
po8ea  demised  premises,  expectant,  &c.,  was  at 
the  time,  &c.,  or  from  thence,  &e.,  in  plaintiffs 
and  A.,  or,  from  her  death  until,  &c.,  m  plain- 
tiffs :  conclusion  to  the  country. 
.  Held,  on  general  demurrer. 

That  the  recitals  showed  the  lessors  to  have 
had  only  an  equitable  tide. 

That  the  facts  being  disclosed  on  the  face  of 
the  lease,  neither  party  was  estopped  from 
denying  that  the  lessors  had  a  legal  reversion. 

That  the  covenant  for  payment  of  an  annual 
sum  was  a. covenant  in  gross. 

That  the  declaration  was  not  inconsistent  or 
repugnant. 

That  the  plea  was  bad  for  passing  over  the 
averment  in  the  declaration  that  the  plaintiffs 
had  no  reversion,  and,  assuming  that  they  had 
a  reversion,  averring  that  they  had  assigned  it. 

That  the  replication  was  not  a  departure. 

Qiuere,  whether  the  annual  sum  covenanted 
to  be  paid  was  a  reservation. 

Semble,  that  the  lessee  was  estopped  by  the 
recitals  in  the  lease  from  avemng  that  the 
lessors  had  a  legal  reversion,  rargeter  v. 
Harris,  7  Q.  B.  708. 

Ca»e    cited    in   the  jadginent:    Goldswarth  r. 
Knighu,  llM.ft  W.  337. 

RECITAL  OF   STATUTE. 

The  declarations  recited  the  statute  7  G.  4,  c. 
46,  as  ''  an  act  of  parliament  made  and  passed 
in  the  7th  year  of  the  reign,  &c.,  fdr  (amongst 
other  things)  the  better  regulating  co-partner- 
ships of  bankers  in  England  :'*  Held,  a  suffi- 
cient recital  of  the  act.  Esdaile  v.  Maeleqn,  15 
M.  &  W.  277. 

REPLICATION. 

Where  plaintiff^,  instead  of  demurring  to  a 
double  plea,  replies  double,  he  must  not  reply 
argumentatively,  or  by  setting  up  fresh  matter 
without  confessing  and  avoiding  the  plea. 
Kemp  v.  Wate,  15  M.  &  W.  672. 

See  Arffumentatiw  Averment,  I ;  Heriot 
Custom, 

SEPARATE  COUNTS* 

New  rules. — ^A  surveyor  contracts  for  the 
performance  of  certain  surveys  for  a  railway, 
payment  to  be  made  by  instalments,  the  two 
first  at  certain  fixed  periods,  the  third  when  the 
plans  and  sections  are  deposited,  and  the  last 
when  it  is  certified  that  the  standing  orders  of 
the  House  of  Commons  have  been  complied 
with.  In  an  action  on  the  contract  by  the 
surveyor,  a  count  on  the  special  contract,  and 
the  common  count  for  work  and  labour,  are 
allowable  under  the  Reg.  Gen.  H.  T.  4  W.  4, 
rule  6.    Bulmer  v.  Bousfield,  34  L.  O.  35. 

8BT-OFF. 

1.  Debt.— A  declaration  in  debt  contuned 
three  counts,  in  each  of  which  6/.  lOs.  was 
claimed.  The  defendant  pleaded  a  set-off 
covering  the  aggregate  of  the  sums  in  the  de- 


eUuration.  The  particulars  of  demand  stated 
the  action  to  be  brought  to  recover  62.  lOs.  for- 
money  lent.  At  the  trial  the  defendant  proved 
a  set-off  above  6/.  lOf.  Held,  that  the  plea  ad- 
mitted 6/.  iOs.  to  be  due  on  each  count,  and 
that  the  plaintiff  was  entitled  to  a  verdict. 
Roche  V.  CAampetn,  34  L.  O.  158. 

2.  Assumpsit. — To  asstunpsit  by  A,,  B.,  and 
C  against  X).,  for  money  had  and  received,  D^ 
pleaded,  that,  before  the  money  had  been  re- 
ceived, &c.,  the  phdntifis  carried  on  the  trade 
of  founders  in  partnership ;  that,  while  they 
were  such  partners.  A.,  with  the  priority  and 
concurrence  of  B.  and  C,  employed  D,,  an 
auctioneer,  to  sell  certain  property  belonging  to 
the  firm ;  that,  at  the  time  A.  so  employed  JD. 
to  sell  the  said  property,  and  at  the  time  of  the 
sale  thereof,  and  at  the  time  when  the  debt 
after-mentioned  became  due  from  A,  to  D.,  P. 
believed  that  A.  was  the  sole  and  exclusive 
owner  of  the  property,  and  had  full  power  and 
authority  to  seU  the  same,  and  to  receive  the 
proceeds  for  his  own  sole  use,  D.  having  no 
notice  or  knowledge  that  B.  and  C.  had  any 
right  or  interest  in  the  property ;  that,  after  Am 
had  so  employed  D.,  and  before  D.  had  any 
notice  that  A.  was  not  sole  and  exclusive  owner 
of  the  property,  or  of  the  proceeds  thereof,  if « 
became  indebted  to  D.  in  a  sum  exceeding  the 
moneys  in  the  declaration  mentioned,  out  of 
which  D.  was  ready  and  willing  to  set-off  and 
allow  the  sums  in  the  declaration  mentioned. 

The  plaintiffs  replied,  that,  at  the  time  of 
selling  the  property,  D.  had  knowledge  that  il. 
was  not  sole  and  exclusive  owner  of  the 
propcrtv. 

Held,  on  demurrer  to  the  replication,  that 
the  plea  was  bad,  inasmuch  as  it  did  not  allege 
that  A,  appeared  as  sole  owner  of  the  property 
with  the  assent  or  by  the  default  of  his 
partners  J  and  therefore,  that  it  was  a  mere 
attempt  to  set-off  a  debt  due  from  one  partner 
against  a  debt  due  to  the  firm.  Oordon  v. 
EUis,  2  C.  B.  821. 

Case  cited  in  tbe  judgment :  Stacey  v.  Deoy,  1 
Esp.  N.  P.  C.  469,  n. ;  7  T.  R,  361,  d. 

3.  Reduction  of  damages.  —  Execution.^' 
Where  a  set-off  is  pleaded  to  the  whole  decla- 
ration, but  the  defendant  succeeds  in  proving  a 
part  only,  he  is  entitled  to  reduce  the  plaintiff's 
claim  pro  tanto. 

Quire,  whether  money  levied  under  an  exe- 
cution, and  not  paid  by  the  party  directly,  and 
in  moneif,  can  be  made  the  subject  of  set-off  as 
money  paid  ?    Rodgers  v.  Maw,  4  D.  &  L.  66. 

Cases  cited  in  the  judgment :  Collins  r.  Collins, 
«  Burr.  BfO;  Tuck  r.  Tuck.  5  M.  &  W.  109? 
Cotttios  T.  Psddon,  t  C,  M.  &  R.547  ;  Moore 
V.  Botlin,  7  A.  &  £.  595 ;  Bsrnes  ▼.  Butcher,  9 
C.  &  P.  795  ;  Merry  weather  V.  Nixan,  8  T.  R. 
186 ;  Maxwell  r.  Jameson,  9  B.  ft  A.  51 ;  Bar* 
clay  V.  Goocb,  S  Esp.  571. 

4.  Where  the  amount  proved  under  a  plea 
of  set-off,  pleaded  to  the  whole  declaration, 
does  not  cover  the  plaintiff's  demand  in  tha 
action,  the  defendant  cannot  have  a  verdict  on 
the  plea  for  the  amount  proved,  but  it  will  go 


Cum  oHed  is  tbre  jttd|;m«nr:  Cdl]ii»  t;CUBb«; 
9  Brnrn  8fO :  Tuek-r.  1>ick,  5  Ml  &  W.  1V9; 
ComtM  r.  Fad<kMi,9  0.  W.  &^  R.  54rt  Mbon 
BatliD^r  A.  at  £.  594 ;  S.N.  ft  P.  4M| 


Biines  r.  Btkt^r,  9  C.  ft  P«7tft.. 

SLAMDBB. 

1.  EtdtaL^Drnmrrer, — la  an  actioa  fior 
slander,  the  dedaraiion  miiat  poaitiTaly^  and 
not  liy  way  of  recital,  allege  the  spealong  ol  the 
flitaderoua  words;  therefore,  a  deebiaUoa 
which  commences  ''For that  whereaa"  the  d*.- 
tedant  contriving  to  ii^nre  the  plsintiff,  in  a 
caitain  discourse,  spoke,  &a,  is  bad,  on  special 
dflmurer.    JSroimv.  Thmrlomr  4  D*.&  L.  301. 

2.  Case.  Dedarataon  stated,  for  that  wAtr«e« 
iht  defendant  contriving  andwickedlf  intending 
te  jajprn  the  pkdntiff,  to  wit,  on,  &c.,  in  a  cer- 
tauL  discourse,  in  the  presence  of,  ke^  vpokb 
and  Dttblisbed  of  and  concerning  the  plaintiff, 
the  raise,  malicious,  and  defamatory  words  fol- 
lowing, stating  the  word%  and  averring,  special 
Nonage  to  the  nlaintiff  in  hiabusinesa:  Hdd, 
had  on  special  demurrer,  for  charging  the 
flievancea  to  have  been  c<Hnmitted  by  the  d»» 
^ndaut  by  way  of  recital  aiily,and  not  directhr 
orixiiitively.    JSroiMi  v.  TkuHow,  Id  M..&  W. 

PTBIKZNO  OTITT'  C0171fT8»« 

Jt^petd  to  court fnm  jmdge, — A  defendant  ap- 
j^ned  by  snimnons  at  clmmbers  to  strike  out 
counts  on  the  ground  that  the^  rdtated  to  the 
same  subject-matter  of  complaint*  The  sum* 
mons  was  heard  on  the  14th  November;  when 
it  was  dismissed  with  costa.  On  the  19th  tte 
oenndant  made  a  similar  appHcatioti  to  die 


eermng  tbe  usifl  aasisso<H"acnfln»  as 

cMms  «Mfr  dmmmit'  tktm  kmm  h&immm  tte 

acoonaSiag;  a^ustlaui  aMM'UBlf'  wna  nvoMt  ons 
tothopbudff,wliidismtbadsfendBtt  pssd, 
and  the  plaintiff  nosmd  in  Ml  aal3sfiMtio&  sf 
the  sum  so  due  and-  owing  as  kit  aforasssd. 
Tbe  plaintiff  nplied  that  he  and  die  defendant 
did  not  account  together  of  and  ooneoraiiig  As 
causes  of  action  in  the  dsdanitioii,  mmd  ^  aU 
of Aer  cleMH  and  dnmuk  Meit  btimg  ^efwesn  tit 
pimtUiff  amd  tkm  d^fkmitmi^  modo  ei  funUz 
EM^  on  demuiA'oi,  tfaattho  tmvarser  wm-  well 
taken.    Sal/on  v.  Poyr,  3  a  B«  904. 

2:  DMvikih  aHegaHon, — To  a  declaintiott  on 
a  bill  of  exchanffe  for  1202.  6«.,  the  plea  was, 
that  the  plaintiffs  and  defendant  accounted  to- 
gether couceming  the  causes  of  acdon  in  the 
dedaration  mentioned,  ''  and  all  otlier  daims 
and  demands  then  bemg  between  the  plaintiff 
and  defendant  f*  that' on  such  accounting'  the 
sum  of  50f .  was  found  due  feom  the  defendsnt 
to  the  plaintiff;  and  that  that  sum  was  paid  by 
the  former,  and  zeceived  by  the  latter,  in  sstiB- 
faction.  The  plaintiff  repned  that  he  and  the 
defendant  did  not  account  concerning  die 
causes  of  action  in  the  declaration  mentioned, 
"and  all  odier  claims  and  demands  between 
them."  The  defendant  demurred  spedaDy,  od 
the  ground  that  the' traverse  taken  was  too 
large.  The  court  held  the  traverse  good,  as  die 
allegation  of  accounting  in  the  declaration  was 
not  divisible.    Svif&n  v.  Page,  4  D.  Se  L.  171. 

TunrAas* 
1.  Jmt^ktttionaw'aeHmff  im  aid  cf  cotnMU, 
— Trespass  for  breiddng  and  entering^  pbnntiff's 


court:  Held,  too  late.    8embU\  that  an  appeal  i  house.'  Plea,  a  justification  by  ddendan^ 
Bes  to  the  court  where  a  judge  haa  reftocd  to  i  acting  in  aid  of  a  coostahle  to  whom  a  warrant 


make  an  order.     Chapman  r.  King,  4  D.  &  L. 
311. 

TENDER  OP  RVLBA8V. 

To  an  action  on  a  bill  of  exchange^  &c^  the 
defendant  pleaded  that  it  was  agreed  between 
.  Aepfauntiff  and  otherevediloro  of  tho  defeod- 
«ii[$^thatasnmof4t.6d.  Ui. diet pesBdsfaoald 
bKpaid  by  die  defendant  to  the*  piainitiff  rnvk 
tfM^  otlier  creditofs,  and  thai^  upcm  xeestvianf 
the  money,  the  plaintiff  and  onsr  cnditoca 
slMold  execute  a  rdeaso  of  diairddils;  that  a 
le&saso  waa  prspared  for  ezemtusn^  andtnat 
tne  fseditors,  except  the  piaintii^  raccived  tbe 
composition  and  executed  the  release ;  and  drat 
the.  defendant  had  always  been  read^  and 
wdfing  to  pay  the  plaintiff  the  4«.  6d.  in  the 
pHmd  upon  the  plamtiff  executing  such  release. 
Smkky  that  the  plea  waa  bad,  for  want  of  an 
averment  that  the  defendant  tendered  a  idease 
toilie  plaintiff  for  Mreeulion.  Jlseim^  t.  Mug- 
geridge,  4  D.  &  L.  298. 


1.  fPlken  too  £arvt.— To  a  count  by  indorsee 
against  acceptor  ora  bill  of  exchange^,  the  de- 
findant  pleaded,  that,  after  the  accruing  of  the 
causes  of  action  in  the  declaration,  ana  before 


had  been  issued  to  give  possession  to  plaintiff's 
landlord.  P.,  under  etat.  1  &  2  Vict.  c.  74. 
The  plea  stated  the  holding  of  plaintiff  under 
P.,  and  the  terms ;  that  tne  reversion  in  fee 
was  in  P.;  notice  to  qtrit;  P.'a  right  to 
possession ;  plai^tifTs  refusal  to  quit ;  notice 
DY  P.  of  his  intention  to  proceed  under  the  act; 
P.'s  application  to  the  justices :  his  complaint; 
plaintiff's  non-appearance  ;  P.'s  proof  to  the 
jwaticea  of  tfao  matters  of  lus  nalico  and  earn- 
pteint,  and  of  hia  rijdit^tQ>poosession  ;  and  die 
Issinngofdiawanmthytka  justiceoL  Bc^ 
cation  da  nyarid. 

£fe2d,good,  on  sfiscial  dennnrrer;  for  thsl 
dl  the  above  facia  necessary. to  conatstnte  the 
jariadietiDnnughl.be  tmaeraed  in.  thai  fwrn, 
even  assuoaing  thai.aection  5  does  noS  proinl 
persona  other  than  peace  affioefa«sd  not  nawrd 
m  the  wamnt,  jofimg  in  aid  of  the  constshk^ 
and  wonld,  therstee,  nol  limit  tkscKtanftof  die 
traveraa»  Aa  to  iMA  aaanasplMa,  qmm» 
Edmunds  v.  Pmii^er,  7  ^  B.  553. 

2.  Justtfgituf  breaking  and  entering  duefUng" 
konse  on  euapidon,  qfjAmg.^-K  ]dea  jnstifving 
the  breaking  and  entering-  a  honsei,  wimont 
warranty  on  suspicov  of^  felony,'  ougnt  di^ 
tinctly  tashow;  not'oniy  thattMre  y 


to.beliare  tiiflLiba  m^ietadLpMMH*^ 

but  aba:  thai  the.  dfifonHaiit  cnmd  lor  ths. 

pnxDOM:  of  MyralipniHag;  binu.     Smiik*  ipw. 

ufg  ificfrcf jL  in  houtB  t^  fdMMUif,  Trcupiiii  for 
bnakinK  and  entwriwg-  ^^aaxktkP^  diPtffiiWr 
liQnte»  loddiig  the  dom,  aidi  ftTpftlllng  the 
plaimiC  Plea,  juatifyiag  all  the  tigapMiwitj  .«fc> 
cent  the  ezpulfiion^  uudaE:  a  diatresa  fa  nsiit» 
alleging  that  defiBndant  .kept  and  impenwied  it 
in  £e  awelling-hoaa^  &e^  and  in  coder  aafaly 
to  impound  and  keep  it,  necesaarily  locked  and 
£ftstened  the  doors  m  the  dweDhig-honsey  and 
aftennvda  eauaed  the  goode  to  be  didj  op- 
pnuaed  and  duly  aoid  iiL  aatiafactien  o£  tne 
nnt  and  coats  of  diftrasB  and  aale.  Rqilication] 
that  defendant  broke,  &&,  the  honso,  locked 
the  doon^  and  an»d,  took»  and  conrerted  die 
mode  of  hie  own  wxxiog  and  for.  muakmr 
a^mmi  pmrpote  than  that  mentioned  in  die 
plea,  u  e.y  for  the  purpose  of  getting,  &c.,  die 
plaintiff  6nm  die  poaaesekm  of.  the  dweUing. 
tMBBe^  oondnding  with  a  yefificatiom  De. 
nmzrer.,  Sesi6lf,. that  the  replicatkm  waa  bad, 
for  not  tmreraing  defendant'a  entrjr  for  die 
pmpoaeaf  distraining;  and.  condnding  to  the 
cuiiiiii.j»  instead  of  ndsii^  an  immaterial  issue 
OMk  the  intention  of  die  defondant  in  entering; 
3eaiUc^.al80,  that  the  [tai  need  not  arer  notioe 
of  the  .diatress,  with  the  cause  of  the  tiddng,  to 
hsve  been  given  according  to  2  W^  &  M*, 
1«  c.  5,  8. 1,  and  diat  the  plca^  having  oerfecdy 
aneweaed  the  aeizare,  waa  not  lendena  bad'  in 
SBfastanee  bygoii^  on  uunecessarily  to  answer 
malleis  of  mere  aggravation  laid  indie  dedara- 
tiflB^  vis.,  the  conversion  of  pkindff'e-goods. 

Held,  that  the  plea  should  have  shewn  diattbe 
honae,  or  that  part  of  it  of  which  die  doors 
were  lodged,  was  the  most  fit  and:  convenient 
place  for  securing  the  distress,  or  the  tenant 
might  be  improperly  kept-  out  of  possession. 
FFoodft  V.  DumaU^  16  M*  &  W.  U9.. 

Case  sited  in  the  jadgnent  :  W«aMinemn  •  v; 
Blsek,  St  N.£.,Ld.  Mansfield,  ia  1774,  sited 
ll.£sst,  405. 


And  see  Dt  Injwrid. 

TROYKR. 

Fonur  recovery  for  comoenumoffumsi  third 
^BTif, — ^Declaration  in  troven  for  a  bedstead. 
Flea,  that  before  the  commencement  of. thesuit, 
tlie  plaintiff  recovered  judgment  in  trover 
against  W,  for  converting  the  same  bedstead, 
and  received  from  W.  the  amount  of  damages 
and' coats  in  that  action,  whicfti  said  damagee 
live  the  full  vahie  of  the  bedataad;  that  the 
aaid  conversioa  by  FT.  was  a  oonverskm  not 
later  than  dte  oonversk>a  in  the  declaiatian 
mantioned;  and  that  before  the  oonveraion  ia 
die  declaration  mendoned,  W»  add  the  bed<- 
stead  to.  the  defimdant;  and  that  the  taking 
tmdecaash  sale  waa  the  conversioB  alleged  in 
thiiprsaent  action;  HM^  on  speeial<deimarrerv 
diat  the  plea  waat  good.  Caeper  ^.Ski^kesfd^ 
4*]>.&U218<. 

Caasa  rated  iathrjndgassnt:  Adssa  v;  Bmegk- 
tM„S.atnl^^la7S.i,Bixd.T.JftaDdsll^^^alrn 


18^i;Giungfaa.v..BQfsr,  %  Cia  Eliak..4M$. 
LeyfieliPs  esse,  IQ  Rap.  88».b.^  UuwiiLv^S; 
QaiDtin,  U  Bl.  ^  W.  «7r. 


■aiMTT: 

iilT^aHiea/sifioevieeA  TV)  aasumpsit'Oy  cr awer 
against  acceptor  of  a  bill  of  exchange,  with 
counts  for  mooqr-  lent^.  &«;,.  die  £fendant 
pleaded,r-lAt».  that  he  waa  employed  by 
6«  &  Co.  to. engrave  a.certaln  print  for  the  flum: 
of  1,2001,  and  that  6.  &  Ck>.  bad  agreed  to 
pay  him  on  account  of  the  said  enffraving  4Qk^ 
a  month ;.  and  thereupon,  in  eonsideradon  that 
the  defendant,  with  the  assent  of  G.  Sf  Co,,  and 
at  the  request  of  the  plaintiff,  would  suffer  and 
permit  the  plaintiff  to  receive  from  6.  &  Co*  sa 
much  of  the  said  instalmenta  aaehould  amonat 
to  the  sum.of  money  in  the  bill  specified,  the 
plaintiff,  agreed  to  take  payment  of  the  biU  oat 
of  such  instalments,  and  to  discharge  the  da» 
fendant  from  the  performance  of  the  promias^ 
The  plea  then  averred  that  the  plaintiff^  in  pur«> 
suance  of  the  agreement,  received  of  0%  8c  Go«. 
40/.,  being  the  first  instalment ;  and  idthooj^ 
another  instalment  waa>  due,  anid  the  same  waa 
sufficient  to  satisfy  the  residue  of  the  bill,  tba 
plaintiff,  of  his  own  wrong^  omitted  to  obtain 
and.  procure  it  from  <  G.  &  G. .  Replication,  that 
in  consideration  diat  the  defendant,  with  the 
assent  of  G«  &  Co.,  at  the  request  of  the  plains 
tiff,  would  suffisr  and  permit  the  plaintiff  to  rei»- 
ceive  from  G.  &  Co.  so  much  of  the  said  iiw 
stalmenta  aa  should  amount  to  the  sum  of 
money  in  the  biU  specified,  the  plaintiff  did  aotr 
agree. to  take  payment  of  the  bill  out  of  such 
instalments,  and  to  discharge  the  defendant 
from  the  performance  of  the  promise :  Held,  on. 
special  demurrer,  that  the  replication  was  bad) 
inasmuch  aa  it  was  uncertain  whether  tba 
plaintiff  meant  to  putin  issue  the  consideration 
or  the  agreement,  or  both.  Held,  also,  diat 
the  plea  waa  bad,  for  not  showing  such  an 
agreement  between  the  dine  partiea  aa  would 
give  the  plaintiff,  a  right  of  action  against 
G.  &  Co. 

The  defendant  also  pleaded  to  the  moneys 
counts,  as  to  501.,  parcel,  &c.,  that  before  anyi' 
breach  of.  the  promise  in  those  counts  men-- 
tioned,  the  plaintiff  made  a  bfll  of  exchange  for 
the  pajrment  of  50/.  four  months  aft«r  date,  md 
that  defendant  accq^ted  the  bill  and  dehvered 
the  same  to  the  plaintiff,  who  then  accepted 
the  same  in  discharge  of  the  sum  of  50/.,  parcel^. 
&C.,  and  then  indoraed  and  delivered  the  same 
to  S.,  who  from,  thence  hitherto  hath  been,  snd 
still  is,  the  holder  of  the  bill,  and  entitled  to 
sue  thereon.  Replicadon,  that  defendant  did 
not  pa;^  the  bill,  snd  that  Sharp  returned  it  to^ 
the  plaiuifciffi  who  thereby  then  became  and  waa- 
the  nolder  thereof,  and  so  remained  and  con- 
tinued, until  and  at  the  dme  of  the  commence- 
ment  of  .thie  sait,  and  still  iedw  holder  thereof. 
VenficBtmnA. 

There  waa  aisnmiar  plea  sdleging  paymenttlr 
S^  while  he  was  dieholder  of  the  bill;  towi^h' 
theidaindff  raplied^  denying>^e  payment^  aad> 
sllegnBg^^nfeai  retaraed  tUr bill  as  in  tba*  last 
plea 

HieMljaBrapaBial  denramri  dnt^e  two^kar 
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replicationB  were  argnmentatire  denials  of  the 
alienition  in  the  pleas  that  S,  was  the  holder 
of  tne  bill>  and  that  the  replications  should 
have  concluded  with  an  absque  hoc  that  8,  was 
the  holder  of  the  bill.  Kemp  v.  Watt,  4  D.  &  L. 
21. 

U8B  AND  OCCUPATION. 

Eviction, — Plea  amounting  to  general  issue, -^ 
To  a  declaration  in  debt  by  S,  for  use  and  oc- 
cupation of  a  messuage,  defendant  pleaded, — 
That  the  sum  demanded  became  due  from  him 
to  plaintiff  for  6uch  use  and  occupation  for  the 
space  of  one  year;  that  the  Brewers' Ckmipany 
had  demised  the  messuage  and  certain  land  to 
J.,  bv  indenture,  for  71  years,  with  a  proviso 
(in  the  usual  form)  for  re-entry,  if  J.  or  his 
assigns  should  erect  any  building  on  the  land, 
exceeding  seven  feet  m  height;  that  from 
thence  to  year  to  year,  &c.,  at  a  rent  payable 
(marterly ;  that  defendant  entered  and  occupied 
tne  premises  as  tenant  to  plaintiff  during  the 
year  first  mentioned;  that,  after  the  making  of 
the  indenture,  and  before  the  term  vested  in 
plaintiff,  /.  erected  a  building  on  the  land  con- 
trary to  his  covenant,  and  without  the  com- 
pany's consent,  and  that  plaintiff  continued  the 
same  so  erected,  without  the  consent  of  the 
company  or  defendant,  until  the  re-entry  after- 
mentioned  :  And  that  afterwards,  and  after  the 
expiration  of  the  said  year,  and  after  the  accrur 
ing  of  the  causes  of  action,  and  while  the  com- 
pany were  reversioners,  and  before  action 
brought,  the  company,  under  the  said  proviso, 
did,  for  the  causes  aforesaid,  and  for  the 
purpose  of  determining  the  said  term  of  71 
years  from  the  commencement  of  the  said  space 
of  one  gear,  re-enter  and  eject  plaintiff,  and 
defendant  as  his  tenant :  and  that  the  company, 
after  the  expiration  of  the  said  space  of  one 
year,  and  after  the  accruing  of  the  said  causes 
of  action,  and  before  this  action  brought,  did 
elect  to  determine,  and  did  determine,  the  term 
of  71  years  from  the  time  of  the  commence- 
ment of  the  said  one  year,  for  the  said  breaches 
of  covenant,  so  continuing  at  and  after  the 
commencement  of  the  said  one  year.  On 
special  demurrer.  Held,  that  the  plea  was  bad ; 
for, 

1.  No  authority  appeared  by  which  the  com- 
pany could  or  did  determine  the  term  of  71 
years  from  any  period,  except  that  of  actual 
re-entry.    But, 

2.  If  the  plea  showed  that  the  term  had 
ceased  before  the  rent  accrued,  it  amounted  to 
the  general  issue. 

3.  If  it  showed  only  a  detenmnation  of  the 
term  after  the  rent  accrued,  it  was  no  answer 
to  the  action.    Selhg  v.  Browne,  7  Q.  B.  620. 

WASTE. 

.  Damage  to  reoernoii.— To  an  action  on  the 
case  for  prostrating  part,  and  building  on  one 
part,. of  a  wall,  and  laying  materials  on  a  close, 
m  which  wall  and  close  plaintiff  was  interested 
as  reversioner,  defendant  pleaded  that  his  own 
dwelling-house,  which  he  was  repuring,  acci- 
dentally and  without  his  default,  fell  upon  the 
wall  and  threw  it  down,  and  that  afterwards. 


and  before  action  brought,  and  within  a  reason- 
able time,  defendant  cwefuDy,  and  at  his  own 
expense,  erected  and  built  the  said  wall  upon 
the  said  close,  and,  in  and  about  such  erecting 
and  bfulding,  necessarily  and  unavoidably  com- 
mitted the  grievances,  &c.,  doing  no  unneces- 
sary damage,  &c. ;  and  thereupon  and  then,  to 
wit,  at  the  times  whoi.  Sec.,  at  his  own  expense, 
repaired  all  damages  sustained  by  plaintiff  hy 
reason  of  the  grrieirances,  &c. 

Held,  on  demurrer,  no  answer  to  the  action. 
Taylor  v.  StendaU,  7  Q.  B.  634. 

W  ABB  ANT  OF  ATTOBNBY. 

Averring  appearance.  —  NulUty  and  irregw 
larity, —  Waiver.  — E,  gave  a  warrant  of  at- 
torney authorising  the  attorney  to  appear  for 
him,  receive  a  declaration  in  debt,  and  there- 
upon confess  the  action,  or  suffer  judgment  by 
nil  dicit  or  otherwise.  Judgment  was  signed, 
and  execution  issued,  witliout  any  appearance 
being  entered  for  defendant. 

Sanble,  per  Lord  Denman,  C.  J.,  that  no  ap- 
pearance was  necessary.  But,  kM,  that  the 
omission  was,  at  most,  an  irregularity,  and 
might  be  waived  by  laches.  And  that  it  was 
so  waived,  when  the  warrant  was  executed  on 
5th  February,  and  E.  was  told  at  the  time  that 
judgment  would  be  entered  up  forthwith,  and 
judgment  was  entered  up  on  6th  Feb.,  seixnre 
made  under  a  fi.  fa,  on  24th  April,  and  the 
goods  sold  on  2nd  May,  and  the  rule  to  set 
aside  was  obtained  on  26th  May. 

Though  a  docket  was  struck  against  B.  aa 
3rd  May,  a  fiat  issued  on  5th  May,  and  as- 
signees were  chosen  on  22nd  May,  on  whose 
behalf  the  rule  to  set  aside  was  obtained. 
Charlesworth  v.  Ellis,  7  d.  B.  678. 

Caxes  cited  in  the  judgment :  Bircham  t.  Tacker, 
8  Scott,  469 ;  Kemp  r.  Matthews,  £b.  399. 

WHABFINOBB. 

Injury  to  vessel. — ^Declaration  in  case  stated, 
that  the  defendant  was  possessed  of  a  wharf 
for  the  loading  and  unloading  of  vessels,  on 
the  banks  of  the  Thames,  near  which  there  was 
certain  woodwork,  before  then  placed  by  the 
defendant,  and  then  being  upon  the  bottom  of 
the  river,  over  which  at  certsdn  states  of  the 
tide  the  vessel  of  the  plaintiff,  thereinafter 
mentioned,  would  float,  but,  at  others,  not; 
that  while  the  defendant  was  so  possessed  of 
the  wharf,  the  plaintiff  was  possessed  of  a 
vessel  then  being,  by  the  sufferance  and  per- 
mission of  defendant,  at  and  alongside  the  said 
wharf,  for  reward  to  the  defendant  in  that  be- 
half; and  the  defendant  then  had  the  manage- 
ment and  control  of  the  said  wharf,  and  die 
mooring  and  stationing  of  vessels  at  and  near 
the  same,  while  they  were  at  the  said  wharf, 
for  the  purpose  of  using  the  same.  Breaehi 
that  the  defendant  unskilfully  and  negliges^ 
placed,  moored,  and  stationed  the  jSaaittf*^ 
vessel  in  the  part  of  the  river  near  the  said 
wharf  and  over-  the  said  woodwork,  and  un- 
skilfully and  negligently  detained  the  vessel 
there  for  a  long  time,  until,  on  the  natonl  fifl 
of  the  tide,  she  fell  and  lodged  against  the 
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woodwork^  and  was  damaged  thereby :  Held, 
on  motioii  in  arrest  of  judgment,  that  this 
count  sufficiently  stated  a  auty  in  the  defendant 
safely  to  moor  and  station  the  plaintiff's  vessel^ 
and  a  breach  of  that  duty.  Wood  v.  Curling, 
15  M.  &  W.  626. 

[It  win  occasionalljr  be  obsenred^  that  the 
marginal  abstracts  of  two  reporters  of  the  same 
case  are  stated,  varying  in  some  respect  This 
partial  repetition  is  deemed  advisable,  in  order 
that  our  readers  may  have  before  them  both 
versions  of  the  point  decided.] 


CHANCERY  SITTINGS; 

AT   WESmiNlTaR. 


Tuesday     , 

Wednesday 
Thurjday  . 
Friday  .  , 
Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  . 

Friday       . 

Saturday  . 
Monday  . 
Tuesday  . 
Wedassday 
TbuTsday  . 

Friday  •    , 

Saturday  . 
Monday  , 
Tuesday  . 
Wednesday 
Thursday 


IrOrH  erisiictUer. 

^lehadmat  Term,  1847. 

Nov   t  i  -^PP®'^  Motions   and  Ap- 
•      }     peals. 

5    (Petition-day)  Petitions. 
.    4\ 
.    5 


.  6 
.  8 
.     9 

.  10 
.  11 


'  Appeals. 


Appeal  Motions  and  Ditto. 

( (Petition-day,)  Lunatic  and 

12  <      Cause  Petitions,  (unop- 

(     posed  only)  and  Appeals. 

11} 

16(  AppeaU. 


19 


Appeal  Motions  and  Ditto. 

!  (Petition-day)  Lunatic  and 
Cause  Petitions  (unop- 
posed only)  and  Appeals. 

r  Appeals. 


>  23    Appeal  Muttons  and  Ditto. 
N.  B^-^ach  days  as  his  Lordship  is  occupied  in 
the  House  of  Lords  excepted. 


In  Aiiektulmas  Term,  1847. 

AT  WSSTXINSTSa. 

Motions. 

3  C  Petitions    in    the  General 
^     Paper. 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 

Motions. 

Pleas,  Denurrers,  Causes, 
Further  Directions  and 
Exceptions, 


Tuesday     »    ] 

Nor.  S 

Wednesday  . 

.    .5, 

Thursday  . 

.     .    4 

Friday        . 

.    .     5 

Saturday     . 

.    .    6 

Monday     ,    , 

•     8 

Li^^y  •  • 

.     9 

Wi^dnesday    . 

.10^ 

'ITiiiTBday  .    . 

.  11 

Friday  .    . 

.    .  U\ 

^urday    . 

.    .  Id 

Monday     . 

.    .  15 

IS^y   . 

.    .  16 

WedneJdaj 

•    ,1^J 

Thursday   •    •    «.  18    Motions. 

siturJay  !  .'  ]  Jo/  ^^tf'  ,I>««V"r«"!  ^•"■•«; 
Monda/  .  .  .  «2f  yaTihet  Directions,  and 
Tuesday    .    .    .  m)      l^^^^PtWDS. 

Wednesday    .    .  «4 1  ^•^****"*   *°  *^   General 

Thursday    k    .    .  25    Motions. 

Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions every  Saturday  at  the  aitting  of  the  court. 

NoTxcB.»Consent  Petitions  must  be  presented* 
and  copies  left  with  the  secretary,  on  or  before  the 
Tharsday  preceding  the  Saturday  on  which  it  is 
intended  they  shoald  be  heard. 

Vitt-dmttlUx  of  Ziiglanl». 
Tuesday     .    Nor.  2    Motions. 
Wednesday     .    ,    3    (Petition-day)  Petitions. 

(  Pleas,  Demurrers,  Excep- 
lliursday   .    .    .    4  <      tions,   Causes,  and  Fur. 

(      Dir«. 
Friday       ...    5    Short  Causes  and  Ditto. 

Mondt7  : : :  s  )''"?••  ^r"™"- ?'??"'■ 

Tuesday  9/'     "^'^''  Causes,  and  Fur- 

Wedneida;    ]    ."  lo)     ^»»»f  I>i'«»ctions. 
Thursday    •  »    •  11     Motions. 

(  (Petition  -  day,)     Petitions, 
Friday  »    .    .    ,  12 1     (unopposed    first,)  Short 

[     Causes,  and  Causes. 

MTndL7  .'  /  Ml  p'?."'  ^f,—"'  f  sfp- 

Tue«lay  .  .  .  16(  t^r^'r.-^T-^  "^^  ^"' 
Wednesday    .    .  17)       **»«' Directions. 

Thursday   .    .    .18     Motions. 

(  (Petition  -  day,][  Petitions, 
i9<      (unopposed    first,)  Short 

(     Causes,  and  Causes. 
20  )  Pleas,    Demurrers,  Ezcep. 
22  ^      tions,  Causes,  and   Fur- 
S3  )      tlier  Directions. 
2^  C  Petitions,  (unopposed  only) 

i     Short  Causes  and  Ditto. 
Motions, 


Friday  .     . 

Saturday  • 
Monday  . 
Tuesday     . 

Wednesday 
Thursday    . 
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Vice^taiiccUor  Sntgfit  nxnn. 

Tuesday     .    Nov.  2    Motious. 

Wednesday     .    .    3    (Petition-day)  Petitions. 

Thursday   .    .     .    4  ( ^^®"'    demurrers,   Excep- 

Fridayf.     .     .    5J      rbi^-^r"'  '"'■ 

Saturday     ,  ~ 

Monday     • 

Tuesday 

Wednesday 

Thursday  . 


Friday  •  . 

Saturday  . 

Monday  . 

Tuesday  . 
Wednesday 

Thursday  . 

'friday  •  . 

Saturday  • 

Monday  • 

luesday  • 


6    Short  Causes  and  Ditto. 
.    8  )  Pleas,   Demurrers,  Excep- 
.    9  >     tions,  Causes,    and  Fur- 
.  10  J      ther  Directions. 
•    11    Motions. 

12  \  (Pt'tition-day)  Petitions  and 

•  (      Causes. 

•  13    Short  Causes  and  Causes. 

.  15^  Pleas,    Demurrers,  Excep- 
.  16  S.     tions.  Causes,    and  Fur« 

•  17)      tber  Directions. 
.18    Motions. 

^  Q  J  (Petition-day)  Petitions  and 

•  ^^  J     Causes. 

.  80    Short  Causes  and  causes. 

22  (  Pleas,    Demurrers,   Excep* 
'  23)     ^'^°''   Causes,  and  Fiir* 
(     ther  Directions.  * 


W«dMtdsj    •    ."M 
Thiiwiij ^  ^  ^^ 


%*^  Mlommi9,'^hM»  Bom, 


^    Jfor.J    IfotMtuidCau 
WediiMdsjr    •    •    5)Pl«ti,  Demunen,  ExmikI 


ThundaT 


••1 


tioaa,  ClattMiy  aid  :Vn-| 
4kttJ>inetiaM. 


•(t 


ML)    an  J; 


fii«t,) 


Bfoadi^ 
Tueidmj    • 
Wednefldaj 
Thnndmy  • 

Friday  .    . 


Sfttntday 

Bftonday 

Tvetday  . 
Wednesday 
Thanday    • 

xiiday   • 


Saturday    • 

Monday .    . 
Tuesday     . 

Wedneaday 
Thnsiday  « 


«  8 1  PleaBj  Dvuniiiaia^  Iszaap' 
.  9>  -tMma,Cainea*MidTiirtli«r 
.  10)  Bireetiona. 
.  ^1    Hotiam  and  ditto. 

i  Pleas,  Dominani,  iBzeep* 
tiona,  Canaea,  and  Fnr- 
diar  Directions. 
[Sbost    Canses,    Petitiona, 
(onopposed   first,)     and 


iSbost  Ct 
(onopp 
Caoses 


15  (Pleas,  Demurrers,  .fiscep- 

16  <     tions,  CaaaeSj  sad  fnt^ 

17  (     thar  Directions. 

.  18    Motions  and  ditto. 

(Pless,   Demurrers,   Ezoep- 
,  19  \     tions,  Oaoaas,    and  Fur- 

(     thar  Directions. 

i  Short     Causes,    Petitions, 
(unopposed    first,)    and 


fa 

2f  (  PleeSy  Demurrers,  Exeep- 
'  ^m\  tions.  Causes,  and  Fur- 
'  ^^  (     tber  Directions. 

M    ShortCauses  and  Ditto. 
S5    Motiona  and  Causes. 


COMMON  LAW  SITTINGS. 
<Sittsit'0  ISnttt. 

Jn  and  afUr  Mieha$!mat  T$rm,  1817. 

.      MIDDLESEX. 

In  Tenn, 

Ist  Sitting,  Wednesday Not.   3 

And  two  following  daya  at  Eleren  o'clock. 

2nd  Sitting,  Saturday Nov.  6 

And  subsequent  days  at  Eleven  o'clock. 

Srd  Sitting,  Tuesday Not.  23 

At  i  pest  Nine  o'clock  precisely,  for  Undefended 
Canses  only. 

A  list  of  such  remaneta  as  appear  fit  to  be  tried 
in  Term  will  be  printed  immediately,  but  on  the 
Btatement  of  either  side  that  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  such  list, 
proTided  the  other  side  hsTe  two  daya' notice  of  the 
application  at  the  Marshal's  topostpone,  and  do  not 
oppose  the  application  on  gooa  grounda^-the  usual 
number  of  completed  and  new  causes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 
Sitting  after  Term,  Friday,  Not.  S6. 

XAMDOK. 

T»  Term,  •     • 

Sitting  at  10  o'clook,  Wedneaday.  Not.  84 
For  Undefended  Canaea  end  suo^  ss  the  Jndge 
considers  fit  to  be  taken . 


apfeBdJMwn,) 


lat  SM^  Widaasdaj  «       ..    JfmuS 

and  Sittlaf ,  Wadaaaday     ....    10 
9rd  StftiB|g«  Fnlay    •-••••  ^9 

Ut  Sitting*  Monday      •        .        •       « J[a«.  8 
^fnd  Sitting,  Wedneaday        ...  17 

J^fttt  Tarsi, 
•fw  •MioBuanx.  n  xxnraov. 

Friday.  .  •  Nov.96  |fi«tBiday  ^  •  Nor.fT 
(To  adjonm  only.) 
The  Court  wfll  ait  in  Middleaax,  at  Niai  Prina  in 
Term,  by  adjournment,  from  day  to  day,  until  the 
canses  entered  for  thBMspaetiva  ICddleaax  aittings 
are  diapoaed  oC 

The  Conrt  wilLait,  during  and  after  Tann,  at  tan 
o'clock. 


ANNUAL  RBGIOTRATION  OF  AT- 
TORNEYS. 

6  &  7  Vict.  c.  73,  s.  23. 

For  the  purpose  of  obtaining  the  ] 
Certificate,  it  is  neceaaary  that  a  ( 
in  wrilang  should  be  delivered  to  the  rqgiatnr, 
containing  the  name  and  place  of  residoice  of 
each  attorney  or  solicitor,  and  the  court  or  one 
of  the  courts  of  whicb  be  is  admitted,  with  the 
term  and  year  of  admission. 

The  declaration  is  to  be  signed  by  the  attor- 
ney or  his  partner,  or  by  the  London  aifpent  of 
snch  as  reside  more  than  20  miles  from  London, 

The  London  agents  are  to  accomjHOw  their 
declarations,  with  a  list  thereof  arranged  m  eHr 

C'  betioil  order,  and  written  on  foolscap  paper, 
k-wiae. 
It  18  particularly  requested  that  the  dedara. 
tions  (ue  forma  of  which  may  be  obtainad  at 
the  Law  Society)  be  aent  to  the  office  on  n 
early  a  day  as  possible. 


THE  EDFTOR'S  LETTER  BOX. 

Thb  next  and  following  numbers  will  be  en- 
larged, in  order  to  comprise  the  remaining  Di- 
gest, Statutes,  Lists,  and  other  artadea  wbidi 
It  is  denrable  to  include  in  the  present  Tolume. 
The  last  number  will  contain  the  Table  of  Gnes 
reported  and  digeslad,  with  a  General  Ladex  to 
this,  the  34th  volume.  The  new  yolnme  wDI 
be  improved  in  its  scope  and  extent,  aa  already 
notified  to  our  readers. 

The  Legal  Almanac  will  include  all  the  im- 
portant Law  Statutes.  It  will  be  a  complete 
"  Year-Book  "  for  thapractitioner.  Hie  Dmry 
will  also  be  much  enlarged  and  improved  id 
form. 

"  A  Subscriber  of  Sixteen  Yeara  "  is  refened 
to  Mr.  Hayes'  work  on  Conveyancing  «id  Ihe 
Real  Property  Statutes. 

The  caae  inentioned  by  a  Subscriber  alall  be 
limmediately^nqmrBd  into. 

Some  further  letters  on  the  •  Juriadietion  in 
(Bankruptcy  of  the  County  Goorla  h«ve  bean 
Teceived* 


DIGEST,    AND   JOURNAL    OF   JUEISPRUDENCE. 


SATURDAY,  OCTOBER  23;  1847. 


«  Qnod  magis  ad  nos 

Pertinet,  et  nescice  malum  ett^  agitamos." 


ALTERATIONS  IN  THE  JURISDIC- 
^  TIONOF  THE  BANKRUPT  AND 
INSOLVENTCOMMISSIONERS, 

UNDER  THE  10  &  11  VICT.  C.102. 


Extensive  preparations  are  being  made 
with  a  vievir  of  giving  effect  to  the  changes 
produced  by  the  Bankruptcy  and  Insol* 
vency  Act  of  last  session,  (10  &  II  Vict. 
c  102).  The  house  formerly  occupied  by 
the  late  Baron  Gurney,  at  the  south  side 
of  Lincoln's  Inn  Fields,  adjoining  the  build- 
ing attached  to  the  Court  for  the  Relief  of 
Insolvent  Debtors,  has  been  purchased, 
and  is  to  be  converted  into  three  addi- 
tional courts,  so  as  to  enable  the  four  In- 
solvent Commissioners  to  sit  separately 
and   contemporaneously.      The  supposed 


within  the  walls  of  a  prison,  and  the  oppor- 
tunity—so  convenient  to  persons  already 
in  custody— of  getting  discharged  without 
notice  to  their  creditors,  or  any  form  of  in- 
quiry, induced  great  numbers  of  embar- 
rassed persons  to  avail  themselves  of  the 
facilities  afforded  by  the  law.  The  regu- 
lations subsequently  made  by  the  Bank- 
rupt Commissioners,  and  the  limited  effect 
given  by  the  decisions  of  the  courts  of  law 
to  a  final  order  granted  under  the  7  &  8 
Vict.  c.  96,  render  the  advantages  derived 
by  insolvents  under  the  new  system  some- 
what equivocal,  and  have  impressed  this 
sharpsighted  class  of  persons  with  more 
accurate  ideas,  as  to  the  value  of  the  pro- 
tection obtained  under  it,  than  they  enter- 
tained two  or  three  years  ago. 

The  case  of  Toomerl\.  Gingell,  in  the 


necessity  for  these  alterations  arises  out  of.  Common  Pleas,*  expressly  decided,  that 
the  expected  influx  of  insolvent  petitioners,  |  the  final  order  granted  under  the  stat.  7  & 
under  the  statutes  5  &  6  Vict.  c.  116,  and ,  8  Vict.  c.  96,  merely  operates  as  a  pro- 
7  &  8  Vict.  c.  96,  tlie  jurisdiction  under '  tection  to  the  person  from  arrest  in  respect 
which  was  heretofore  exclusively  vested  in  of  the  debts  mentioned  in  the  schedule,. 
the  Commissioners  of  Bankruptcy  in  town 
and  country.  We  shall  be  much  surprised, 
if  the  increase  of  business  in  the  Insolvent 
Court  occasioned  by  Uie  late  act  is  in  any 


and  cannot  be  pleaded  in  bar  to  an  action 
by  a  creditor,  or  used  to  defeat  an  execu- 
,tion  against  the  afler-acquired  goods  of  tlie 
Jebtor.     On  the  otiier  Imnd,  a  discharge 


degree  commensurate  with  the  extent  ofj  under  the  stat,  1  k  2  Vict.  c.  110,  U  plead 


the  preparation  made  for  the  accommodation 
of  the  new  class  of  suitors,  who,— to^lis- 
linguish  them  from  the  insolvents  petiM'on- 
ing  under  the  stat.  1  &  2  VicL  c.  110,  and 
with  reference  to  tRe  title  of  the  order 
under  which  they  obtain  their  discharge 
from  custody. — are  called  Protectionists. 

It  is  quite  true,  that  when  the  acts 
above  alluded  to  first  came  into  operation, 
the  prospect  of  obtaining  rdief  as  an  in- 
solvent without  being  compelled  to  enter 
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able  in  answer  to  an  action  for  a  Jebt   in- 
serted in  the  insolvent's  s^{ieJJ*i^fli2^"3^  hb 
after-acquired  pro^ierty  is  gjjf  at  the  iiierSy  O 
of  his  individual  creditors^ id  caii  '6j[ily  l^  C^  t^ 
taken  by  his  assignees  i^rttlfcr "an  eicp/^^^s  ^  ^ 
order    from  the    court,    wjlijc^    is  '  ne^^er  il' ^ 
granted  but  upon  an  eqimi^l^ '  confti^r^  ^-^  > 


*  Reported  IS  Law  J.,  \i 
^  Bee  1  ^  2  Vkt-c,  liO, 

the  form  of  ple^j  *ee  3  Chit*  Plead 
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tkm  of  the  insolvent'*  circumitanoes,  and 
of  the  amount  of  debts  incurred  by  hhn 
subsequently  to  his  discharge.  A  dis- 
charge under  the  1  &  2  Viet.  c.  110,  is  so 
decidedly  preferable,  therefore,  to  a  final 
order  under  the  7  £-8  Vict,  c  96,  that  no- 
thing but  the  indisposition  to  submit  to  im- 
prisonment during  the  short  interval  which 
must  elapse  before  bail  can  be  received, 
will  induce  any  person  in  the  position  of 
an  insolvent  petitioner,  to  proceed  under 
the  acts  lately  administered  in  the  Court  of 
Bankruptcy!  rather  than  under  the  1  &  2 
Vict.  c.  110. 

With  respect  to  bail  in  country  cases 
under  the  1  &  2  Vict.  c.  110,  the  diffi- 
culties anticipated  from  the  passing  of  the 
10  &  1 1  Vict.  c.  102,  and  adverted  to  in  a 
former  number,  ante^  p.  431,  have  been 
more  than  justified  by  the  result,  and  we 
I  understand  great  doubt  and  uncertainty 
still  prevails  on  the  subject,  but  that  the 
Insolvent  Commissioners  have,  for  the 
present,  come  ^o  the  conclusion,  that  all 
motions  respecting  bail  in  country  cases, 
as  well  as  the  proceeding  analogous  to  the 
justification  of  bail,  is  to  take  place,  as 
heretofore,  in  London,  without  reference 
to  the  locality  in  which  the  insolvent's  case 
IS  to  be  heard  and  disposed  of. 

The  transfer  of  jurisdiction  under  the 
Act  *^for  better  securing  the  Payment  of 
Small  Debts,-  (8  &  9  Vict.  c.  127,)  from 
the  Court  of  Bankruptcy  to  the  Insolvent 
Court  and  the  County  Courts,  which  it 
may  be  remembered  was  an  aner-thought, 
tacked  on  to  the  stat.  10  &  1 1  Vict,  during 
Its  progress  through  parliament,  has  given 
rise  to  unforeseen  inconveniences  in  ad- 
dition to  the  difficulties  which  were  pre- 
dicted. Orders  were  made  by  the  Bank- 
rupt Commissioners,  under  the  8  &  9  Vict, 
c.  127*  in  numerous  cases  prior  to  the  15th 
September  last,  for  payment  of  judgment 
debts  under  20/.  by  instalments  of  various 
amounts,  in  some  instances  payable  at 
distant  periods.  The  6th  section  of  the 
10  ft  11  Vict-c.  102,  provides,  that  from 
the  thne  that  act  shall  commence  and  take 
effect,  the  Commissioners  of  the  Court  for 
the  Relief  of  Insolvent  Debtors,  and  the 
Judges  of  the  County  Courts,  shall  have 
jurisdiction  in  <'all  matters  of  debt,**  under 
theS  &  9  Vict.  c.  127 ;  without  reserving 
to  the  Bnkrupt  Commissioners  the  autho- 
rity to  proceed  further  with  those  cases  in 
wmoh  they  had  made  orders  for  payment 
before  the  new  act  came  into  operation. 
The  consequence  is*  that  where  orders 
hsre  beea  UMide^  for  payment  prerboa  to 


the  15th  September,  and  the  ddiCon  re- 
fuse to  eomply,  or  discontinue  the  payment 
of  instalments  in  satisfaction  of  the  jodg- 
ments  against  them,  the  Bankrupt  Com- 
missioners are  lell  without  the  power  to 
enforce  their  own  orders  by  warrant  of 
commitment  or  otherwise ;  whibt  the  new 
act  contains  no  machinery  which  enables 
the  Commissioners  of  the  Insolvent  Court, 
or  the  Judges  of  the  County  Courts,  to 
take  up  and  continue  the  proceedings  com- 
menced in  the  Court  of  Bankruptcy.  In 
such  esses,  the  creditor  must  comroence 
his  proceedings  de  novo^  under  the  Small 
Debts  Act,  before  the  Insolvent  Commo- 
sioners,  or  the  County  Court  Judges,  ac- 
cording as  the  defendant  shall  have  resided 
for  six  calendar  months  preceding  the  time 
of  suing  out  the  sun^mons  in  one  districtor 
Hie  other ;  without  any  reference  to  the 
abortive  proceedings  in  Bankruptcy,  the 
trouble,  expense,  and  disappointment  loci- 
dental  to  which  are  the  results  of  this 
blundering  piece  of  legislation.  As  already 
observed,^  a  judgment  debtor  of  a  migra- 
tory disposition,  who  has  not  resided  for 
six  months  immediately  preceding  the  time 
of  suing  out  a  summons  under  the  Smalt 
Debts  Act,  in  any  particular  locality,  is, 
by  the  act  of  last  session,  indulgeotij  re- 
lieved altogether  from  the  operation  of  the 
act  (8  &  9  Vict.)  which  was  announced  tt 
intended  to  operate  as  a  great  boon  to 
creditors,  and  a  terror  to  pertinacioos 
and  dishonest  debtors. 

The  act  1  &  2  W.  4,  c.  56,  s.  10,  pro- 
vides, that  all  attorneys  and  solicitors  of 
any  of  the  Superior  Courts  may  be  sd- 
mitted  and  inrolled  in  the  Court  of  Bank- 
ruptcy without  any  fee,  and  may  sppesr 
and  plead  in  any  proceedings  in  the  stid 
court  without  i^img  required  to  emplot/ 
counsel,  except  in  proceedings  before  the 
Court  of  Review,  and  upon  the  trial  d 
issues  by  jury,  &c.  Since  the  passing  of 
the  statutes  conferring  jurisdiction  on  the 
Court  of  Bankruptcy  in  matters  of  in- 
solvency, the  insolvent  business  has  been 
transacted  chiefly  by  solicitors  without  the 
assistance  of  counsel.  In  the  Court  for  the 
Relief  of  Insolvent  Debtors,  howcrer,  the 
bar  have  exclusive  audience,  anditaj^^esn 
that  no  distinction  is  ^contemplated  vit& 
respect  to  those  cases  in  which  the  juHs- 
diction  is  now  transferred  to  that  court  <* 
it  appears  from  a  notice  published  tardie 
Insolvent  Commisskmers,  that  the  crcdkon 
of  petitioners  for  protection  are  infonned, 


•  See  mde,  p.  439. 
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tbey  maj  oppose  *' either  in  person  or  by 
oouDsel/'  impliedly  excluding  attorneys. 
-This  arrangement  may^not  in  a  pecmiiary 
vieir  be  disadvantageous  to  either  branch  of 
the  profession,  inasmuch  as  a  counsel,  ac- 
cording to  the  etiquette  of  that  branch  of 
the  profession,  can  only  accept  a  brief  to 
oppose  an  insolvent  through  the  instrumen- 
tality of  an  attorney,  and  the  charge  to 
which  the  latter  will  be  entitled  for  drawing 
the  brief  may  be  equivalent  to  what  he 
could  claim  for  acting  as  an  advocate.  ^If 
this  were  a  matter  of  indifference  to  the 
profession,  (which  is  by  no  means  clear) 
we  are  not  certain  that  the  alteration  will 
be  satis&ctory  to  creditors,  who  will  now 
find,  if  they  are  not  disposed  to  oppose  in 
person,  they  must  abandon  opposition,  or 
else  retain  the  services  both  of  a  counsel 
and  attorney.  Whether  this  and  other  re- 
sults, daily  disclosing  themselves  in  its  ope- 
ration were  contemplated  by  the  framers 
of  the  Stat.  10  &  U  Vict.  c.  102,  w^  shall 
tiot  venture  to  suggest. 

Any  notice  o(  the  practical  alterations 
produced  by  the  act  of  last  session  would 
be  incomplete,  if  we  omitted  to  state,  that 
the  Lord  Chancellor  has  already  exercised 
the  authority  conferi^d  on  him  by  the  2nd 
«ection  of  the  statute,  and  appointed  Vice^ 
Chancellor  Wigram  as  the  judge  in  matters 
of  Bankrupt<fy,  instead  of  Vice-Chanoellor 
Knight  Bruce.  We  have  not  learned 
whether  this  arrangement  is  intended  to 
1»e  of  a  permanent,  or  only  of  a  temporary 
character ;  but  as  some  leading  members 
of  the  Chancery  bar,  elected  to  practise  in 
Vice-chancellor  Knight  Bruce's  Court, 
with  a  view  to  the  Bankruptcy  jurisdiction 
exercised  by  that  learned  judge,  it  can 
scarcely  be  supposed  that  the  transfer  of 
that  branch  of  business,  from  the  one  court 
to  the  other,  can  fail  to  produce  some  incon- 
venience, the  extent  of  which  will  be  better 
acertained  when  the  Term  commences. 


RECENT  ALTERATIONS   IN   THE 
CRIMINAL  LAW. 

raRBATENINO   LBTTER8,  AND  CUSTODY  OF 
OFPKNDXBSV  ACTS.  ,,  ( 

Tup  provisions  of  the  Act  for  «<  the  more 
s|ieedy  Trial  and  Punishment  of  Juvenile 
Offenders'*  were  commented  upon  in  a 
former  number,  (an*,  p.  538.)  The4>ther 
statutes  of  the  last  session,  by  which  alte* 
rations  have  been  efeded  in  the  criminal 
kw^are^  as  already  stated  :*-lst,  the  Act 
extending  the  provisions  of  the  Law  re« 
apecCNig  ThreateningLettf rs and  Accusing 


Parties  with  a  view  to  £xtort  Ifoney; 
and  Sndly,  the  Act  to  amend  the  Law  as 
to  the  Custody,  of  offenders.*  The  formal 
of  these  statutes,  after  reciting  that  it  is 
expedient  to  extend  the  provisions  of  so 
much  of  the  7  &  8  Geo.  4,  c  29,  and  of 
the  9  Geo.  4,  c.  55,  as  extends  to  threaten- 
ing letters,  and  so  much  of  the  7  W.  4, 
and  1  Vict,  c*  87»  as  relates  to  the  offence 
of  accusing  persons  of  unnatural  crimes, 
proceeds  to  enact,  that  if  any  person  shall 
knowingly  seadi  deliver,  or  uiier  to  any 
other  person,  any  letter  or  writing,  accus- 
ing or  threatening  the  person  to  wliom  the 
'letter  is  sent  or  delivered,  or  angf  other 
perwn^  of  any  crime  punishable  by  law 
with  death  or  transportatimi,  assault  with 
intent  to  commit  a  rape,  attempt  to  com* 
mit  a  rape  or  any  in&mous  crime,  with  a 
view  to  extort  or  gain,  by  means  of  such 
threatening  letter  or  writing,  any  property, 
money,  or  other  valuable  thing;  or  any 
letter  threatening,  to  kill,  or  to  harm  or 
destroy  any  building,  or  agriadtural  pro* 
duce;  or  shall  procure,  aid*  counsel,  or 
abet  the  commission  of  any  such  offence ; 
every  such  offender  shall  be  guilty  of 
felony,  and  liable,  upon  conviction,  to  be 
tmnsported  for  any  period  not  less  than 
seven  years,  imprisoned,  witli  or  without 
hard  labour,  for  any  term  not  exceeding 
14  years,  and,  if  a  male,  once,  twice^  or 
thrice,  publicly  or  privately  whipped,  (at 
the  discretion  of  the  court,)  in  addition  to 
such  imprisonment* 

By  this  provision,  uttering  a  threatening 
letter,  as  well  as  sending  or  delivering  it, 
is  made  an  offence,  we  believe  for  the  first 
time,  and  it  is  no  longer  necessary  that  the 
intention  should  be  to  extort  money  from 
the  person  threatened  or  accused.  The 
offence  is  complete  under  this  act,  if  there 
be  evidence  of  an  intent  ''  by  means  of 
such  threatening  letter  or  writings"  to 
extort  anything  of  value  fimn  any  pereon 
whaieven  The  law  was  previously  coif* 
sidered  to  be  inadequate,  to  meet  the  case 
of  a  letter  sent  to  one  person  threatening 
to  accuse  another,  where  the  intention  was 
to  extort  money,  not  from  the  party 
threatened  to  be  .accused,  but  from  the 
person  to  whom  the  letter  was  sent.  More 
than  one  instance  has  lately  ocGunred» 
wliere  attempts  have  been  made,  by  means 
of  threatening  letters^  tO'  work  on  ^le 
feelings  and  affections  of.  relatives  of  the 
parties  threatened  tobeaMosediand  if  the 

I  '  ■■'         I      I      M    III  r.-j         .1        ri 
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b^iMorhg  thi 
pmuaftmenl  of  p«n«as.  gui£^  of  sodi  aa 
«ibiice,  it  win  affMd  aa  adkictiimal  pio* 
tfclioa  to  society  in  a  matter  in  which 
every  protection  the  law  can  aibrd  is  most 
desirable. 

The  portion  of  the  first  eection  which 
relates  to  any  letter  er  writing  threatening 
lekiil  or  murder^  or  to  hum  or  destroy,  as 
therem  mentioaed,  it  a  re-enactment  oipthe 
4  Geo.  4,  c.  54,  s.  B,  sobstitnting  the  words 
^any  other  person"  for  '^any  of  her  Ma^ 
jest/s  subfects,*'  as  in  the  former  enact- 
«ent»  and  adding  the  words  '<er  other 
httiUii^"  and  also  the  words  *<  or  other 
agricultural  prodnee/'  to  the  desctiplion  of 
property  threateacd  to  be  bomt  or  de^ 
stroyed.  The  introduction  of  the  words 
'*  or  shall  knowingly  procure,  counsel,  aid, 
or  abet  the  comoiission  of  the  said  offences, 


meter*  Iiie.tahe 
thai  when  the  law  ia 
offences  was  about  lo  be 
deavev  was  net  aaaie^  abo^  te  eoosoUte 
it,  by  repealing  tbe  enactments  in  statiHei 
pevioosly  in  force,  and  embodying  tbe 
whole  in  a  smgle  act.  The  aid^ect  natter 
was  not  of  a  nature  to  render  the  omioli^ 
dation  of  the  law  a  work  of  any  considenlite 
diff  cnlty,  and  it  is  impoastble  not  to  ^ 
oetve,  that  the  araltiplication  of  crimissl 
statutes  in  reference  to  the  sameofieooe  ii 
a  positive  evil,  the  continoed  eaisteflce  of 
w^ich  »  a  blot  on  onrsystem  of  legidtfiOBi 
The  Custmfy  of  (MenderB  Act  cootsan 
bat  two  enacting  clauses  alao.  it  appesR 
that,  by  the  5  Geo.  4,  c.  84,  her  Majeitjt 
by  order  in  cnttactl,  may  direet  niJe 
offenders  convicted  in  Great  Britain,  ami 
under  sentence  of  transportatien^  to  be 


or  either  of  them,"  in  the  new  act,  is  an ;  kept  te  hard  labemr  in  any  part  of  her  Ms- 
extension  of  great  importance^  and  thea^jjesty's  dominions  oat  of  England.    The 


plication  of  the  pimislnnent  of  whipping  to 
all  male  offenders  of  this  description,  at 
the  discretk)n  of  the  court,  may  not  be 
without  benefit.  At  the  insufficiency  of 
imprisonment  begins  to  be  felt,  the  efficacy 
of  whipping,  as  a  punishment  for  particular 
crimes,  may  again  be  admitted. 

The  10  &  II  Vict^c.  66,  only  contains 
two  clauses.  The  second  merely  enacts, 
that  if  any  person  shall  accuse,  or  threaten 
to  accuse,  either  die  person  to  whom  the 
threat  shall  be  made,  or  any  other  person, 
of  any  of  the  crimes  before  specified,  with 
a  view  to  extort  from  the  person  accused, 
or  from  any  other  penon  whtUsoevety  money 
or  any  valuable  thing,  the  offender  AM  be 
guilty  of  fehmy,  and  liable  to  the  same 
punishment  as  poisons  convicted  under  the 
preceding  section. 

The  result  of  this  enactment  is,  to  place 
persons  accusing  or  threatening,  by  words 
or  signs*  in  order  to  extort  money»  Scc^  in 
the  same  category  as  offenders,  sending, 
delivering,  or  uttering,  threatening  letters. 
It  is  obvious  that  the  law  which  seeks  to 
prevent  .by  punishing  offences  of  this 
nature,  should,  if  possabie,  be  framed  so  as 
te  comprehend  every  varie^  of  tbe  crime 
which  tlie  pervesse  in^emiity  of  the 
offenders  nay  resort  to.  Thie  stort 
statute  affords^  on  the  wjioie,  a  favourable 
specimen  of  the  conciseness  with  which 
criminal  matters  may  be  treated  by  legis* 
lative  enactment,  when  the  palpable  ah* 
aurdity  ia  avnidad  of  varying  the  definitions 
of  offences  not  distinguishable  in  their 
nature*  and  apportioning  dilerenl  dsigraes 
of  punishment  te  cciraai  ef  a.  eimibu^  cfaa- 


1st  section  of  the  new  act  empowers  one 
of  her  Majesty's  principal  Secretaries  of 
State  to  deal  widi  male  offenders  convicted 
in  Ireland,  and  und^  sentence  of  trsospor- 
tation,  precisely  in  the  sanoe  manner  ss  if 
the  conviction  took  place  in  Great  Britain, 
namely,  b}'  ordering*  that  such  peisoas 
should  be  confined  anid  kept  tobsid  kboor 
in  any  place  of  confinement  out  of  Eogfand. 

Tlie  2nd  section  authorises  her  Msjeitj, 
by  an  order  in  writing,  to  direct  that  say 
persons  under  sentence  of  trantportstion 
within  Great  Britain,  shall  be  removed 
from  the  prisons  in  which  they  are  severaUj 
confined  to  any  other  of  her  Maj^t 
prisons  or  penitentaries  in  Great  Britsb, 
for  such  time  as  her  Majesty  maj  dinect, 
not  exceeding  the  time  for  whkh  tbej 
might  have  l^n  lawfiilly  confined  in  tbe 
prisons  from  which  they  shall  have  bees 
removed. 

This  provision  is  obviously  intended  te 
enable  the  government  to  carry  into  ei«« 
the  new  system  of  secondary  punisbmeet, 
explained  by  Earl  Grey  in  the  House  oF 
Lords  during  the  last  session  of  parliaineDt> 
and  which  has  been  noticed  in  a  precediog 
number.*  We  are  not  aware  to  wb«t 
extent  it  is  resolved  to  try  the  experimcot 
io  the  first  instance,  but  whatever  wej^ 
the  result,  the  additional  powers  conferred 
on  the  executive  government  by  the  p'*' 
visions  of  this  statute  do  not  seem  opeo^ 
any  reasonable  objection*  The  tre^o^ 
and  discipline  of  priaeners,  and  the  genet* 
regulations  of  pnsona,  are  wdl  deternttf 

•  See  Leg.  Obt.  ^.  33,  p.  4^. 
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tlK  Mleiftiai  of  l\m  ligMatnccw  bat  tlM^iteit  te  number  td 

iMartlmiSi f  iHiwminiy  mimI  fhiiir  mmnrri 

^urben  expedient  or  necesMry,  seen  «»  fitf 
ponriisifjf  within  the  pfotiiiee^^  tfW  Secrv- 
tmj  €f  State  toe  tbe  Home  Depercnevt 


29EW  STATUTES  BPfECmrQ  ALTERA* 
TIONS  IN  THB  LAW. 

CAXsiAGK  or  FAmvKcrviur  vr  ska. 

IP  &  11  Vict,  cu  103. 

A»iEe»to  OMod  tke  IteMBgen  Aet,  and  to 
auke  fturther  Ftafmom  for  tflf  Catfi^gv  «f 

Fmengers  by  Sea.    [Jnlj  23,  IMT.] 

1.  5  ^  6  n«f.  <.  107.  Extmi.  tQ  fM0i  Ike 
Pmtumgvs  Act  (5  <V  ^  Viet.  c.  107)  ^iUS  flRp^f- 
— -Wlienaii  by  an  act  paaseil  in  m  aeasion  of 
paiSanuBil  hdden  in  tie  5  &  6  Vict.  c.  ]07»  in- 
titnled  "  An  Act  for  reflating  flie  Carriaga  e£ 
PimifHiiri  in  Menshant  VeaBctby"  itii  aoiongpt 
oUmv  things  psForidad,  tbat  the  laM  act  shaft. 
lUiicxtand  to  say  slMp  carryinf^  lef»  thaff aO> 
pMWBttgera,  and  it  ia  expedient  that  the  said 
act  shcwld  b«  anendsd  in  that  respoct :  Be  it 
tkerafon  enacted  by  the  Qneen'^s  moat  exceOent 
BCajes^,  by  and  with  the  advice  aai  consent 
o^tha  Lorasspinftnai  and  temporal^  anil  Cana- 
nanSt  in  this  prsaent  jparhament  asaambfod^ 
and  by  the  aatharity  oitbe  same^  That  the 
oridaeaited  act  shaU  hanaftar  extend  and  the 
anna  ia  hereby  extended  to  the  case  of  every 
^p  eairying  any  passenger  on  an|[  snch 
vo}page  aa  in  the  said  secited  act  ia  mentioned : 
FiDvided  that  when  the  nnmber  of  passengers 
canned  in  say  such  ship  shall  not  beac  to  the 
legiatered  tonoaga  thereof  a  greater  proportion 
^SoBk.  one  passenger  to  every  25  tons>.  so  nnch 
and  sodi  paits  only  aa  are  next  liecem*a&r 
spaetfiadof  the  sud  xecitedact  ahall  extend  and 
asn  Iwrsby  axtsnded  to  the  case  of  anyauch  siap^ 
tbat  is  to  say,  suah  pavta  thereof  aa  netalo  to 
tjie  Mcerery  of  money  in  certain  cases  by  way 
ol  netam  ol  passage  money;  or  as  rekte  to 
anbsiatenca  money  ;  or  aa  relate  to  compensar- 
tioo  t»  be  made  for  ^  loaa  of  passage;  or  sa 
nelata  to  the  giving  leceipts  for  money  received 
fcv  er  in  napect  oi  any  passage  to  North 
America^  or  as  eelate  to  the  receipt  of  money 
for  or  in  respect  of  any  snch  passage  by  any 
I  paieen  as  agen^nos  havmipp  a  written  atithority 
fnaa  hia  principal  to  act  in  that  capacity  ;  or 
aa.  relate  to  the  mdncing  of'  any  peraon  by  any 
tend  or  fiEdso  nretenca  to  engine  any  anch  pas- 
sage ;  or  as  laiale  to  any  prosecution  or  other 
pnaesiiding  at  law  for  the  pscoveiy  of  siichpas- 
sage  ev  auhsiatanca  money,  or  of  such  compen- 
saltan  aa  aforeaaid,  or  fon  the  infliction  of  any 
flaea  or  penalties' in  respect  of  any  of  the  matp 
tera  or  thioga  aforesaid :  Provided  sdao,  that  if 
in  any  suit,  action,  prosecutbn,  or  other  legal 
psoeaeding  under  the  said  recited  act  any  que»- 
tioa  shaQ  ariae  whether  any  ship  proceeoii^  on 
anytvnyage  did  or  did  not  cany  a  greater  num- 


so  carried  in 
proportioii  to  the  tDoiatgt  a?  tba  ship  was  not 
gnier  ifcan  thatof.one  peiaen  to  avery  23  tons 
shall,  fie  npon  the  person  against  whom  any 
socb  suit,  action,  or  other  tenal  proceedingmay 
be  brought,  and  frifing  auca  proof  it  shA  fot 
any  fueh  pntposa  aa  auxreaaid  be  talean  and  ad- 
Jodged  that  the  nnmber  of  pasaengerra  so  carried 
(fid  exceed  that  proportion*. 

2.  Cohmal  Umd  amd  emigraHon  eommiidiU^ 
en  aioy  tn  eerkmm  caaer  nbttUvte  other  wrtkU$ 
offooif&r  thai  meniumed  tn  reeittd  act, — And 
whereas  it  may  from  tune  to  time  be  necessary 
that  fof  the  artidea  of  food  mentioned  in  the 
said  recited  act,  or  for  some  of  them,  other' 
e<|nMettt  sctieka  should  be^anbafitotea ;  b«  fir 
enacted,.  TtiA  h  shall  be  lawful  for  her  Ma- 
jeaty's  Colonial  Land  and  Ess^rafion  Commis- 
sioners for  tha  time  b^ng,  acting  under  the 
authority  of  one  of  her  Majesty's  principal  Sen 
cretaries  of  State,  from  time  to  tune,  hy  any 
notice  or  notices  for  that  purpose,  issued  under 
the  handft  of  any  two  of  such  commissionera, 
and  published  m  the  ''  London  Gazette,**  to 
substitute  for  any  of  the  artielea  of  food  men- 
tioned in  the  said  recited  act  any  other  article, 
or  arCtfrlea  of  feed,  aa  to  the  said  commissiooera 
sbaU  seem  meet,  and  any  such  notice  or  notices 
from  time  to  time  to  alter,  amend,  or  revoke  aa 
occasion  nmy  require :  Provided  alwavs^  that 
all  the  clauses  ana  provisions  of  the  said  recited 
act  contained  respecting  the  articles  of  food 
therein  mentionea  shall  extend  and  are  here- 
by extended  to  the  case  ef  aoeh  substituted 
articles. 

a.  All  articles  of  food  reqwired  hy  recited  act 
to  he  furnished  at  the  expense  of  (he  owners  or 
charterers,  and  tohe  qf  good  quaHty, — And  be. 
it  enacted.  That  all  articles  of  food  required  by 
the  said  recited  act,  or  by  any  such  notice  or 
noticea  as  aforesaid,  to  be  laaen  on*  board  anr 
ahi^  carrying  passengers,  shall  before  such 
shiu  shaE  be  deacedoat  berlbmisfaedand  laden 
on  aoard  hy  and  at  the  eiqpensa  of  the  owner 
or  charterer  of  such  ship,  for  the  purposes  in 
the  said  recited  act  provided,  and  shall  be  of  a 
quality  to  be  approved  of  by  the  emigration 
officer  at  the  port  of  clearance,  or  his  assistant, 
or,  where  there  ia  no  such  officer,  or  in  his 
absence,  by  tbe  offices  of  customs  from  whom 
a  dearance  shall  be  demanded;  and  tiiat  in 
case  of  any  default  herein  the  owner,  charterer, 
or  master  of  such  ship  shall  be  liable  to  the 
payment  of  ajpenalty  not  exceeding  50f. 

4w  Reaulaiton  toith  respect  to  the  carriage  of* 
ffuagowAr,  4'0--^And  be  it  enacted.  That  in 
any  ship  carrying  on  any  such  voyage  as  in  the 
said  recited  act  is  mentioned  a  greater  number 
tof  paasengets  than  in  the  proportion  of  oaa 
passenger  to  eveiy  26  tons  of  the  registered 
tonnage  of  such  snip,  it  shall  not  be  lawful  to 
put  on  board  or  carry  aa  cwtsq  any  gunpowder, 
vitriol,  or  green  bides,  anothat  no  such  cftiip, 
luiviug  on  board  aa  cargo  any  such  articles  aa 
aforesud  shall  be  allowed  to  clear  out  or  pro* 
ceed  on  her  voyagr. 

5.  RegnUaioimJor  mgitrdtg^  fromer  U^  ami' 


betofpaaseogara  than,  afeiesaid  in  proportion  ^  -  «    «,      -^ 

te-Ae  toanafpa  theaso^  Ae  burden  of  proving  esa^i^^Mw^r-Aaiiiba  it  caftacfedy  That  ior.  the 
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purpose  of  ensuring  a  proper  supply  of  light 
ana  air  in  every  ship  carrying  on  any  such 
voyage  as  in  the  said  recited  act  mentioned  a 
greater  number  of  passengers  than  in  the  pro- 
portion of  one  passenger  to  everv  25  tons  of 
the  registered  tonnage  of  such  snip,  the  pas- 
sengers shall,  at  all  times  during  the  voyage, 
(weather  permitting,)  have  free  access  to  and 
from  the  between  decks  by  each  hatchway 
situate  over  the  space  appropriated  to  the  use 
of  such  passengers :  Provided  always,  that  if 
the  msun  hatchway  be  not  one  of  the  hatchways 
appropriated  to  the  use  of  the  passengers,  or  if 
t£e  natural  supply  of  light  and  air  through  the 
same  be  in  anv  manner  unduly  impeded,  it 
shall  be  lawful  for  the  emigration  officer  at  the 
port  of  clearance,  or  his  assistant,  or,  where 
there  is  no  such  officer,  or  in  his  absence,  to 
the  chief  officer  of  customs  at  the  port  from 
which  a  clearance  shall  be  demanded,  to  direct 
such  other  provision  to  be  made  for  affording 
light  and  air  to  the  between  decks  as  the  cir- 
cumstances of  the  case  may,  in  the  judgment 
of  such  officer,  appear  to  require,  which  di- 
rections shall  be  duly  carried  out  to  his  satis- 
faction ;  and  in  case  of  any  default  herein,  the 
master  of  the  said  ship  shall  be  liable  to  the 
payment  of  a  penalty  not  exceeding  bOl, 
sterling. 

6.  Opieerfrom  whom  a  clearance  is  demanded 
to  require  ship  to  be  surveyed,  at  the  expense  of 
the  owner. — If  ship  reported  not  seaworthy,  the 
same  not  to  be  cleared  until  rendered  so. — And 
be  it  ei^acted.  That  the  emigration  officer  at  the 
port  of  clearance,  or  his  assistant,  or,  where 
there  is  no  such  officer,  or  in  his  absence,  the 
officer  of  customs  from  whom  a  clearance  shall 
be  demanded,  shall  in  all  cases  require  any  ship 
fitted  or  about  to  carry  passengers  on  any  such 
voyage  as  in  the  said  recited  act  is  mentioned 
to  be  surveyed,  at  the  expense  of  the  owner  or 
charterer  thereof,  by  two  or  more  competent 
surveyors,  to  be  duly  authorized  and  approved 
of,  either  by  the  Commissioners  of  Colonial 
Lands  and  Emigration,  or  by  the  Commis- 
sioners of  Customs,  as  the  case  may  be ;  and 
if  it  shall  be  reported  by  such  survevors  that 
they  have  surveyed  such  ship,  and  that  such 
ship  is  not  in  their  opinion  seaworthy,  so  as  to 
be  fit  in  all  respects  for  her  intended  voyage, 
such  ship  shall  not  be  cleared  out  until  the 
same,  or  two  other  surveyors  appointed  as 
aforesaid,  shall  report  that  such  ship  has  been 
rendered  seaworthy,  and  in  all  respects  fit  for 
her  intended  voyage :  Provided  always,  that 
the  precautions  for  ascertaining  the  seaworthi- 
ness of  ships,  and  their  state  of  repair  and 
efficiency  for  their  intended  voyages  respec- 
tively, shall  in  all  respects,  and  without  dis- 
tinction, be  the  same  for  foreign  as  for  British 
ships. 

7.  Ship  not  to  be  cleared  out  until  reported  to 
be  properly  manned. — And  be  it  enacted.  That 
unless  it  shall  be  proved  to  the  satisfaction  of 
the  emigration  officer  at  the  port  of  clearance, 
or  his  assistant,  or,  where  there  is  no  such 
officer,  or  in  his  absence,  the  officer  of  customs 
from'  whom  a  clearance  shall  be  demanded. 


that  such  ship  as  aforesaid  is  maimed  witfi  a 
full  complement  of  men,  such  ship  shall  not  be 
cleared  out. 

S,  No  ship  to  he  cleared  until  a  certificaie  is 
obtained,  that  all  the  requirements  of  ike  law 
have  been  complied  with. — And  be  it  enarted. 
That  no  ship  carrying  on  any  such  voyage  as 
in  the  said  recitea  act  is  msntioned«  a  greater 
number  of  passengers  than  in  the  proportioo  of 
one  passenger  to  every  25  tons  of  me  registered 
tonnage  of  such  ship  shall  be  allowed  to  clear 
out  or  proceed  on  her  voyage  until  the  master 
thereof  shall  have  obtained  from  the  emigration 
officer  at  the  port  of  clearance,  or  his  asuistant, 
or,  where  there  is  no  such  officer,  or  is  his 
absence,  from  the  officer  of  customs  from  whom 
a  clearance  shall  be  demanded,  a  certificate 
under  his  hand  that  all  the  re^uireme&ts,  as 
well  of  this  act  as  of  the  said  recited  act,  so  £ar 
as  the  same  can  be  complied  with  before  the 
departure  of  such  ship,  nave  been  duly  com- 
plied with. 

9.  Ships  putting  into  any  port  in  the  United 
Kingdom  after  sailing  to  replenish  provisions, 
Sfc, — And  be  it  enacted.  That  if  any  ship  car- 
rying on  ixi^  such  voyage  as  in  the  said  redted 
act  IS  mentioned,  a  greater  number  of  pas- 
sengers than  in  the  proportion  of  one  passenger 
to  every  25  tons  of  the  registered  tonnage  of 
such  ship  shall  put  to  sea,  and  shall  afterwards 
put  into  or  touch  at  any  port  or  place  in  the 
United  Kingdom,  it  shall  not  be  lawful  for  such 
ship  to  leave  such  port  or  place  until  then 
sh^dl  have  been  laden  on  board,  as  herein- 
before is  mentioned,  such  further  supply  of 
pure  water,  wholescme  provisions  of  the  requi- 
site kinds  and  qualities,  and  medical  stores,  as 
may  be  necessary  to  make  up  the  full  quantities 
of  those  articles  required  bv  the  herein-bcfore 
recited  act  or  this  act  for  the  use  of  the  pas- 
sengers during  the  whole  of  the  intnded 
voyage,  nor  until  the  master  of  the  said  ship 
shall  have  obtained  from  the  emigration  officer, 
or  his  assistant,  or  where  there  is  no  such 
officer,  or  in  his  absence,  from  the  officer  of 
customs,  as  the  case  may  be,  at  such  port  or 
place,  a  certificate  to  the  same  effi;ct  as  the  cer- 
tificate herein-before  required  to  enable  the 
ship  to  be  cleared  out;  and  in  case  of  any  de- 
fault herein,  the  master  of  the  said  ship  shall 
be  liable  to  the  payment  of  a  penalty  not 
exceeding  lOOl.  sterling. 

10.  In  case  ship  is  wrecked,  Sfc  or  prevented 
from  landing  her  passenoers  in  a  reasonable 
time,  they  shall  be  provided  with  a  passage  by 
some  other  vessel ;  and  in  default,  passengers, 
Sf'c.  may  recover  expenses  by  summary  orocess. — 
And  be  it  enacted,  That  in  case  any  snip  carry- 
ing passengers  on  any  such  voyage  as  in  the 
said  recited  act  is  mentioned  shall  be  wrecked 
or  othenvise  destroyed,  and  shall  thereby,  or 
by  any  other  cause  whatsoever  be  prevented 
from  landing  her  passengers  at  the  place  tbey 
may  have  respectively  contracted  to  land,  or  in 
case  such  ship  shall  put  into  any  port  or  place 
in  a  damageci  state,  and  shall  not  within  a 
reasonable  lime  be  ready  to  proceed  with  her 
passengers   on   her  intended    voyage,    sfker 
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haTiiig  been  first  efficiently  repaired,  and  in  all 
respects  put  into  a  sound  and  seaworthy  con- 
dition, then  and  in  any  of  such  cases,  such 
pmssengers  respectively  shall  be  provided  with 
a  passage  by  some  other  equallv  eligible  vessel 
to  the  port  or  place  at  which  they  respectively 
ni^  have  ortginallv  contracted  to  land ;  and  in 
default  thereof  within  a  reasonable  time,  such 
passengers  respectively,  or  any  emigration 
officer  on  Iheir  behalf,  shall  be  entitled  to 
recover,  by  summary  process  before  any  two 
or  more  justices  of  the  peace,  in  like  roanoer  al 
in  the  said  recited  act  is  provided  in  the  cases 
of  monies  thereby  made  recoverable,  all  monies 
which  shall  have  been  paid  by  or  on  account  of 
such  passengers,  or  any  of  them,  for  such  pas- 
sage,  from  the  party  to  whom  the  same  may 
have  been  paid,  or  from  the  owner,  charterer, 
or  master  of  such  ship,  and  also  such  further 
smn,  not  exceeding  51.  in  respect  of  each  such 
passage,  as  shall  in  the  opinion  of  the  justices 
who  shall  adjudicate  on  the  complaint  be  a 
zeasonable  compensation  for  anv  loss  or  incon- 
renience  occasioned  to  any  such  passenger,  or 
his  or  her  family,  by  reason  of  the  loss  of  such 
passage. 

1 1.  How  children  are  to  he  computed  in  reck- 
tminff  the  proportion  of  passengers  to  tonnage. 
Penalty  for  excess  of  numbers  in  proportion  to 
tonnage.^And  in  order  to  remove  doubts  which 
have  arisen  in  the  construction  of  the  said  re- 
cited act,  be  it  enacted.  That  for  the  purpose  of 
determining  the  number  of  persons  which  ac- 
cording to  the  said  act  can  be  carried  in  any 
ship  in  proportion  to  the  registered  tonnage 
thereof,  two  children  under  the  age  of  14  yeari 
shall  be  computed  as  one  person,  and  that 
children  under  the  age  of  one  year  shall  not  be 
included  in  such  computation:  Provided  al- 
waySy  that  if  any  ship  shall  carry  upon  any  such 
voyage  as  in  the  said  recited  act  is  mentioned 
a  greater  number  of  persons,  computed  as  afore- 
said, in  proportion  to  the  registered  tonnage 
thereof,  than  in  the  proportion  in  the  said  re- 
cited act  mentioned,  the  master  of  such  ship 
ehall,  for  and  in  respect  of  every  person  consti- 
tuting such  excess,  be  liable  to  the  payment  of  a 
penalty  not  exceeding  5A  sterUng. 

12.  Recovery  of  penalties. — And  be  it  en- 
acted. That  all  penalties  imposed  by  this  act 
shall  be  sued  for  and  recovered  by  such  persons 
only  and  in  such  and  the  same  manner  as  in  the 
eaid  recited  act  is  provided  in  the  case  of  the 
penalties  thereby  imposed. 

13.  Penalty  on  person  inducing  another  to 
part  with  acknowledgment  for  passage  money, -^ 
And  whereas  in  many  cases  persons  havinff^^e- 
ceived  under  the  requirements  of  the  saia  re- 
cited act  contract  tickets  or  written  acknow- 
ledgments for  monies  in  respect  of  passengers 
to  North  America  have  affcerwards  been  induced 
to  part  with  the  same,  whereby  they  have  been 
deprived  of  the  means  of  enforcing  their  rights 
under  such  contract  tickets;  be  it  enacted. 
That  any  owner,  charterer,  or  master  of  a  ship, 
or  any  passage  broker  o/  other  person,  who 
shall  induce  any  person  to  part  with,  render 
useless,  or  destroy  any  such  contract  ticket  or 


acknowledgment  for  passage  money  as  afore- 
sdd  during  the  continuance  of  the*  contract 
which  it  is  intended  to  be  evidence,  shall  be 
liable  in  each  case  to  a  penalty  not  exceeding 
5/. 

14.  Government  emigration  agents  to  be 
henceforth  styled  **  Emigration  CfMcers,** — ^And 
be  it  enacted,  That  the  officers  known  as  Go- 
vernment Emigration  Ajjents  may  henceforth 
be  styled  *'  Emigration  Officers;"  and  that  all 
powers,  functions,  and  privileges  vested  in  such 
Government  Emigration  Agents  by  the  said 
recited  act  or  by  any  other  act  shall  vest  in  and 
be  exercised  by  the  "  Emigration  Officers  '*  for 
the  time  beinpr,  in  like  manner  as  if  they  bore 
the  designation  of  Government  Emigration 
Agent. 

15,  Definition  rf  terms  used  in  this  act-^ 
And  be  it  enacted.  That  whenever  the   terra 

passenger "  or  "  passage ''  is  used  in  this 
act  it  shSl  be  held  not  to  include  or  extend  to 
the  class  of  passengers  or  passages  commonly 
known  and  understood  by  the  name  of  *'  cabin 
passengers  "  and  **  cabin  passages ;"  and  that 
the  term  "ship"  shall  include  and  mean  every 
description  of  vessel,  whether  British  or  forei^, 
carrying  passengers  upon  any  voyage  to  which 
the  provisions  of  the  said  herein-before  recited 
Passengers  Act  or  this  act  shall  for  the  time 
being  extend. 

.  16.  Act  may  be  amended,  ^c— And  be  it  en- 
acted, that  this  act  may  be  amended  or  repealed 
during  the  present  session  of  parliament. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

0n9  of  our  contemporaries  finds  it  con* 
venient  to  assume  that  we  are  inconsistent 
in  supporting  the  Metropolitan  and  Pro- 
vincial Law  Association,  because  five  years 
ago  we  condemned  "  The  Legal  Protective 
Association  "  as  a  needless  attempt  to  raise 
up — in  addition  to  the  Incorporated  Law 
Society — another  and  a  rival  association  in 
London,  and  which  New  Society  afterwards 
sought  to  enrol  some  country  solicitors,  and 
adopted  a  loftier  name.  Will  our  contempo- 
rary accept  our  assurance  that  the  new  As- 
sociation of  Metropolitan  and  Provincial 
Solicitors,  as  regards  its  objects  and  its 
modus  operandi,  is  essentially  different 
from  '<  The  Legal  Protective/*  which  had 
the  advantage  of  his  patronage. 

Profoundly  impressed  with  the  import- 
ance of  a  cordial  union  of  both  toton  and 
cottntry  solicitorsy  we  have  frequently 
pointed  out  that  its  attainment  was  the 
first  object  of  the  new  association.  En- 
deavouring humbly — we  hope  not  use- 
lessly— to  effect  this  consummation,  it  is 
scarcely  necessary  to  add,  that  no  word  or 
line  has  ever  appeared  in  this  publication 
exalting  one  class  at  the  expense  of  the 
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otIier»  or  suggecting  to  ettbca*  fliftt  tlie 
oth^r  wu  opposed  to  its  iiilereBt»  or  regsni- 
]ess  of  its  welfare.    To  our  poor  judgment 

it  8eem9  manifest  that  the  true  and  lasting 
interests  of  the  whole  profession  consist  in 
nc^g  unitmUy  s — in  adjusting  or  waving 
any  inferior  points  of  difference^  and  cor- 
diajlf  eo-operattng  together  in  the  pro- 
motion of  their  common  objects^ 

This  view  does  not  find  jQivour  in  ''  The 
Law  Times."  A  writer  of  editorial 
paragraphs  in  that  journal  asserts  (we  are 
sure  without  any  foundation)  that  the 
London  solicitors  selfishly  pursue  their 
own  interests,  and  disregard  their  brethren 
in  the  country.    He  states^ 

"  That  the  attorneys  in  London  are  wont  to 
oonsider  the  country  attorneys  generally  as  an 
iaferior  dass,"  and  then  he  says — **  the  best  of 
the  eountry  attorneys  are  £etr  superior  to  the 
London  attorneys  in  legal  and  general  know- 
fedge»  in  reputatioii  snd  social  position." 

Again,  he  observes—"  Little  sympathy  can  be 
hoped  for  here,  [in  London,]  where  the  inter- 
ests and  feeUngs  are  so  different  But  let  the 
profession  in  the  country  take  u^  the  cudgel 
on  their  own  behalf,  ana  they  will,  as  usual, 
fimd  most  aid  when  they  are  best  prepaned  to 
help  themselves." 

Such  are  the  statements  and  exhorta- 
tions addressed  to  our  brethren  in  the 
country,  for  the  purpose  of  promoting  their 
friendly  union  and  co*operation  with  those 
in  town!  A  notable  specimen  truly  of 
the  discretion  and  wisdom  of  a  writer, 
(surely  not  the  learned  editor  ?)  who  caUs 
us  to  account  for  some  fancied  inconsist- 
ency between  our  past  and  present  views. 
But  on  what  foundation  of  probability  or 
truth  does  this  injudicious  and  ill- timed 
attack  on  the  London  solicitors  rest  ?  Of 
the  three  thousand  London  solicitors,  there 
are  no  less  than  eight  hundred  firms 
(probably  1,200  individuals)  engaged  more 
or  less  as  London  agents  for  the  country  so- 
licitors ;  and  can  any  one  not  utterly  igno- 
rant of  the  true  state  of  the  profession, 
suppose  there  can  be,  on  the  part  of  the 
London  solicitors,  any  want  of  respect  or 
sympathy  towards  their  own  clients? 

Our  contemporary  has  constantly  dis- 
paraged and  censured  the  Incorporated 
Society,  alike  for  what  it  has  done  and  left 
undone.  He  no\r  includes  in  the  same 
category  the  membera  of  the  Incorporated 
Law  Society  and  the  general  body  of  the 
London  solicitors.  Perhaps,  rich  tlv  so.  For 
the  Law  Institution  comprehends  nearly 
'  half  the  London  practitioners,  and,  in  re- 
fbrence  to  the  firms  to  which  they  belong,  I 


a  minority  of  the  MI7.    Aai — 

LoDOOD  membeea  of  the  Inoorponted  Im 
8oci^»  as  profiewomdljr  jeifiah  aad  » 
gMdleas  of  their  bradMcnio  tbe  uiMliy» 
is,  thefefore,  mtiOmtkfm ifae  Landm  as- 
lieitors  ib  genend.  In  either  erne,  an  •- 
merited  and  unftaiided  afttadt.  For  ow- 
selves,  it  is  our  eoastant  endesrwr  to 
maintain  the  interest  of  the  vkak  pss- 
fessioo,  whUst  our  contemponiiy  advocastsa 
that  of  the  country  solicitor*  ece/Mise||r» 
(but  he  mast  psrdon  us  for  adding  not  wsQ 
or  wisely,)  and  in  oppositian  to  Oiat  of  the 
town  branch  of  the  profeaaioti.  He  hm 
uniformly  Sought  to  Sfunite  the  two  bo&% 
by  endeavouring  to  persuade  the  fionaer 
they  were  neglected,  underrated,  ndinr 
jured  by  the  latter,  Thew  miacfaiefOiK 
sentiments,  under  the  gaito  of  friendship 
for  the  country  profession,  are  again  ess- 
sistently  sought  to  be  inculcated. 

Acknowledging  the  oourteous  tenns  m 
which  our  contemporary  has  generdlW  re- 
ferred to  this  journal,  we  hmeDt  to  find  him 
disingenuously  asserting  that  we  hare  ad- 
mitted that  *'the  London  laatitution  has 
no  regard  for  the  larger  branch  of  the  pwK 
fession— the  solicitors  in  the  pwiuees." 
The  admission  is  in  the  tmaginatioo  of  the 
writer  in  the  Law  Times.  We  hope  we 
may  be  excused  for  refusing  to  sdvsit  his 
inferences  or  adopt  his  opinions,— opifuoiis» 
we  are  satisfied  m  this  inatanoe,  fiooikdad 
on  a  misapprehension  of  facia  and  a  ^rety 
imperfect  acquaintance  with  the  circum- 
stances. 

It  is  a  fact,  whidi  we  have  often  stalad, 
that  although  the  Incorporated  LawSodety 
is  open  to  the  whole  protession,  no  more  than 
dOO  country  solicitors  out  of  7,000  have 
joined  it.*  To  talk  of  this  as  a  •<confeasioii" 
is  a  sad  misapplication  of  language.  The 
disproportion  in  the  number  of  town  and 
country  members  is  shown  in  the  annual 
printed  list,  and  by  the  distinguishing 
marks  in  the  Law  List :  so  numerous  ia 
one  class,  and  so  few  comparatively  m  the 
other.  We  could  not  conceal  it  wera  we 
so  disposed.  All  this,  however,  is  beside 
the  real  question.  We  venture  to  thisk 
that  a  solicitor  resident  in  London  tosj 
consider  his  interest  identical  with  that  of 
his  country  brethraa*  and  feel  that  he  ii 


«  It  may  be  mentioned,  that  though  the  an- 
nual subscription  is  small,  the  admission  freis 
considerable,  and  safidtors  who  seldom  coy 
to  town,  however  well  disposed  to  the  lastita- 
tion,  are  not  likely  to  incur  the  expense  of 
homing  it. 


Tut  imUiihm  ^  iii  Ohwrfp 

advMwhig  the  one  widiotti  leeii^  eight  of 
the  other.  Has  the  Incorporated  Law 
ScKdety,  m  deliberating  or  acting,  in  any 
one  instance  neglected  or  overlooked  the 
^teretts  of  the  whole  body  to  maintain 
and  uphold  the  interesU  of  a  section  ?  We 
OQSifiaently  assert  that  it  iwusr  has ;  and 
esitttrtain  BQapprehensioo  that  any  attempt 
t»  czcile  disunion  and  create  distrust  on 
tirie  grottXHlcan  be  successful. 


Cteniy  Ootir/. 
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JURISDICTION  OF  THE  COUNTY 
COURTS. 

AITMMONIIIG     ttBBTOBS     OIT      UKSATISFIBO 
.  JUDGMBNTS  BBSORB  THB  COUNTY  COUBTS 

.To  the  Editor  qf  the  Legal  Obsfrver. 

SiR»— I  am  obliged  to  your  correspondent  at 
Btfrninghom ;  and  to  S.  H.  for  their  informa- 
tioa;  but  I  think  they  hare  sosRewhat  misun- 
derstood my  mesBiag. 

The  qusstbn  asked  by  ns  was  (though  per* 
hafM  not  flsade  so  intelngiUe  as  it  might  have 
been)  '^whcdier  a  creditor  who,  previous  to 
the  passing  of  the  New  County  Courts  Act» 
obtained  a  judgment  for  a  debt  not  exceeding 
aol.,  can  sununon  the  debtor  before  a  judge  of 
the  New  County  Courts  under  or  by  virtae  of 
iiM  1st  sect,  of  the  Small  DebU  Act,  8  &  9  Vict. 
e.  127/' which  enacts,  that  "a  creditor  obtsinbig 
judgment  or  order  in  respect  of  a  debt  not  ex- 
ceeding  TOi.  may  summon  the  debtor  before  a 
CeasBusaioner  of  Bankrupts  or  Court  of  Re^ 
quests,  or  inferior  &mrt  of  record  for  the  r^ 
cowry  of  debts^  or  other  court  for  the  recovery 
of  small  debto." 

Now,  it  is  quite  dear  that  the  New  County 
Gowti  sre  inferior  courts  of  record,  and  also 
conts  for  the  recovery  of  smsU  debts ;  but  are 

a  such  wiikim  the  meming  cfthe  add  Swudi 
I  Act,  not  bung  in  existence  at  the  time  of 
the  passing  thereof } 

**S.  H.'^  was  light  in  applying  the  question 
to  ''a  judgment  or  order  obtained  from  any 
omrt  of  competent  juhsdictioB  in  England," 
and  I  agree  with  him,  that  the  98th  sect,  of  the 
New  County  Courts  Act  does  not  give  juris. 


Tacitum. 

StB,— Your  correspondent  G.  P.  W.,  who, 
in  your  number  of  the  9th  Oct.,  says,  t^iat 
*■  Taciturn"  has  not  been  correctly  answered  by 
me,  will  probably,  on  reflection,  see  that  he  is 
in  error.  The  answer  I  gave,  having  regard  to 
^thne  at  which  the  question  was  propounded, 
tthe  itrictly  lo0cal  way  of  viewing  ^e  matter,) 
6.  P.  W.  admits  to  be  correct ;  but  he  sUeges 
that  the  4th  section  of  the  recent  statute  7lO 
&  11  Vict  c.  102,)  renders  the  answer  in- 
correct, if  applying  to  the  present  time.  I  do 
not  think  so,  and  I  do  not  acknowledge  thsit 
the  4th,  or  any  section  of  the  act  takes  ^ 
mMi  (so  to  eprak]  outof  the  Bankmpt  Com' 


nmsswaers.  The  ir«rds  of  that  ssetien  ise 
that  all  powers  "  m  matters  of  imokeneg  "  atv 
transfomd    from    the   baaikruptcy  commis- 

SlOnCrS* 

It  csnnoi  be  suceessftilly  contended  thaty 

except  by  express  words,  or  unavoidable  in^ 

ference>-*^he  statutable  authoritv  of  the  banlto 

ruptcy   ceiMBisaieuef  s   eould  be  abrogated* 

The  wefi-kaowtt  rules  of  construction  preclude 

that.    Then,  is  the  authority  taken  away  by 

express   words,    or    necesswy   implication  I 

Sm«ly  not    llie  summoning  a  debtor  under 

the  act  of  parliament  is  not  a  proceeding  ih& 

'  matter  qf  insoheney,  and  the  6m  section  of  the 

I  act,  last  psrt,  shows  that  the  legislature  dis* 

tinguished  between  a  matter  of  insolvency  and 

summoning  a  debtor,  for  they  are  mentioned 

[there  separately;  and  althou^  that  section 

'  does,  in  terms,  give  authority  to  the  Insolvent 

I  Court  in  town,  and  the  County  Courts  in  the 

'country,  yet  it  not  only  does  not  affect  the 

I  right  of  the  bankruptcy  commissioners  in  sum- 

imoninff  debtors,  but  it  appesrs  to  save  that 

'  right,  tor  all  exclusive  jurisdiction  is  carefully 

,  avoided.    In  addition  to  which,  the  Qth  sect. 

strengthens  t^  view  I  have  taken  as  to  the  in» 

!  tention  of  the  legislature  to  make  the  power 

;  cumulative ;  for,  whilst  it  especially  savea  the 

right  of  parties  to  proceed,  in  respect  of  **pf^ 

titious  under  the  aforesaid  acts  or  either  ol 

them  "  in  the  Bsnkrupt(r|r  Court,  if  the  piu<» 

ceedings  had  been  alreaay  initiated  there.  It 

says  nothing  whatever  of  the  right  to  confiaaa 

the  proceedings  in  respect  to  summoning  debtors^ 

which  it,  no  ooubt,  would  have  done,  if  it  were 

';  intended  to  withdraw  the  authority  as  in  the  other 

i  case.    In  the  last^mentioned  section,  the  use 

'  of  the  word  "  either  "  seems  of  some  little  mo- 

i  ment,  as  exhibiting  an  intention  to  refer  par- 

I  ticularly  to  the  /tco  Insolvent  Acts,  and  not  to 

the  Small  Debts  Act  as  well,  the  word  "either" 

'  applving  grammatically  onlv  to  one  of  two, 

I     Tne  question  is  of  consiaerable  importance* 

■and  there  maybe  some  doubt  about  it ;  but 

upon  the  whole,  it  certainly  does  appear^  as  I 

stated  to  you  in  my  ppevious  commuaication, 

that  the  authority  of  the  bankruptcy  commtS" 

sioners  is  not  ousted, 

S.  H. 

[We  presume  that  enough  now  has  besn 
written  on  this  point,  and  that  the  controversy 
may  hers  be  ended.— £d.] 


WESTMINSTER  COUNTY  COURT. 
Before  D.  C.  Moylan,  Esq.,  Judge. 

UNQUALIFISD  AQBTVTS. 

One  of  the  principal  features  of  the  new  biU 
was  to  do  away  with  "  agents  "  who,  under  the 
"  Court  of  Requests"  system,  were  in  the  habit 
of  flsedBg  the  poor  creatures  summoned  to  the 
courts  most  ootngeously;  but,  instead  of 
doing  eo^  the  numbar  has  considerably  m* 
crsased.  In  a  case  yesterday,  one  of  them 
actually  summoned  a  poor  old  woman  for  10«., 
"  for,"  as  his  particomrs  stated,  "  two  attend- 
ances upon  you,  receiving  instructions  for  tak- 


w 


Vuii  to  the  (M  Lmpyem^RearnHMig  t^trei^  'Mak. 


ing  out  a  nmuiKmB,  attending  befim  ja^ge»" 

The  learned  judge  appeared  aatonished,  and 
said,  "VHij,  you  ask  for  this  just  about  twice 
as  much  as  I  should  allow  a  professional  man 
for  his  attendance.  Instead  of  10«.,  I  should 
aay  lOd.  would  be  a  great  deal  too  much.  If 
you  had  lent  your  arm  to  the  poor  woman  to 
support  her  to  the  court,  you  might  hare 
charged;  but,  for  your  presence  before  me, 
you  cannot  recover.    The  case  is  dismissed.'' 

The  "  agent"  said, ''  If  that  was  the  opinion 
of  the  judge,  he  should  discontinue  that  branch 
of  the  profession."  The  judge  thought  the 
sooner  he  did  so  the  better. — From  the  Daify 
News,  Oct.  19,  1847. 


VISITS  TO  THE  OLD  LAWYERS. 


LORD   KXNYON. 

Mr.  (afterwards)  Lord  Kenyon,  lived  in 
Bell  Yard,  Temple  Bar.  Mr.  Kenyon's  early 
habits  were  those  of  strict  economy :  he  had  his 
shoulder  of  mutton  roasted  fo^  one  day,  the 
next  day  he  eat  it  cold,  and  for  the  third  or 
fourth  aay  he  had  it  hashed,  resembling  t^e 
old  Scotch  trader,  who  told  his  son  he  lived  at 
first  very  sparingly,  so  that  in  his  old  age  he 
could  afford  himself  a  chucky  on  a  Sunday ; 
but  he  said,  the  young  men  in  the  present  day 
when  they  began  life  Wanted  a  chucfy  every 
day  I 

Mr.  Kenvon,  it  is  said,  attended  the  sessions 
at  Staffbra,  but  the  following  anecdote  will 
show  that  he  had  also  first  attended  at  a  Welsh 
session.  During  a  case  there,  a  point  arose^ 
which  was  warmly  argued  by  the  counsel  on 
both  sides.  Kenyon  willing  to  show  off*,  said, 
"Mr.  Chairman,  I  recollect  in  Uie  last  term 
there  was  a  case  upon  this  subject,  and  I  have 
a  note  of  it  in  my  pocket,  which  I  will  read  to 
the  court  from  my  note-book :"  the  chairman 
said,  "  Don't  read  it  from  your  note-book,  sir, 
until  I  consult  the  bench ;"  he  then  said,  "  Gen- 
men,  you  have  heard  what  has  been  said  as  to 
Mr.  Kenyon's  note-book,  I  want  your  decision 
upon  the  question,  whether  Mr.  Kenyon's  note- 
book was  evidence  ?"  Tliis  was  put,  and  there 
was  a  majority  of  the  magistrates  that  Mr. 
Kenyon's  note  book  was  not  evidence.  Kenyon 
got  up  in  a  rage  and  said,  "  I  never  said  it  was 
evidence."  The  chairman  said,  "  Sir,  we  have 
decided  the  question  against  you."  Kenyon 
then  said,  "You  have  no  more  law  than  a 
tailor's  goose;"  and  he  left  their  sessions  for 
ever." 

When  Kenyon,  Arden,  (afterwards  Lord  Al- 
vanley,)  and  Selwyn  were  made  King's  counsel, 
Arden  said,  /<  WeU!  I  don't  think  they'll  say 
that  we  three  were  chosen  for  our  beauty  1" 

S.  P. 


REMARKABLE  FOREIGN  TRIAL& 

CABS  OF  JOSEPH  VALLBT,  1/24.* 

In  the  early  part  of  last  century,  there  lived 
near  the  town  of  Pont  de  TAin,  in  the  south  of 
France,  a  brick  and  tOe-bumer,  named  Joseph 
Vallet.  Joseph  was  an  industrious  xnan,  skil- 
ful in  his  profession,  and  his  bricks  and  tiles 
were  in  great  request  in  the  neighbomhood 
He  had  a  few  evu  wishers^  and  amon^  these 
was  M.  Frillet,  who  was  a  rival  in  trade. 
Vallet's  bricks  and  tiles  commanded  a  better 
market  than  those  of  Frillet.  This  hostility  of 
Frillet  might  have  becai  of  little  consequence  in 
ordinary  circumstances.  He  possessed,  how- 
ever, the  power  as  well  as  the  inclination  to 
torment  his  rival ;  for  he  was  the  king**  attorney- 
general  for  the  district,  a  function  vhich  tcd- 
dered  him  a  dangerous  enemy  to  a  poor  man. 

Joseph  Sevos  and  Antoine  Pin,  two  persons 
of  loose  character  and  intemperate  habits,  dis- 
appeared, after  having  been  seen  the  previous 
evening— February  19,  1724 — ^in  a  state  of  ine- 
briety. They  were  nowhere  to  be  found ;  but, 
after  some  inquiry,  it  was  found  that  Fin  had 
gone  to  Dombes  and  enlisted — ^a  thing  he  had 
often  threatened  to  do.  But  of  Sevos  there 
were  no  traces.  This  was  the  more  strange, 
seeing  he  was  in  good  circumstances,  and  was 
the  possessor  of  a  smaU  property.  Some 
thought  Pin  must  have  made  away  with  his 
companion;  but  othera  combated  this  idea, 
under  the  impression  that  if  Pin  had  committed 
murder,  he  would  have  fled  no  one  knear 
whither,  instead  of  enlisting  as  a  aold&er. 

While  public  curiosity  was  on  the  stretdi  to 
discover  what  had  become  of  Sevos,  a  romoar 
was  propagated  that  all  was  not  right  with  the 
family  of  Vallet  the  tile-burner.  It  was  aaid 
they  were  verv  much  discomposed,  as  if  con- 
scious of  having  committed  a  grievons  crime. 
The  report  spead  rapidly  throu^  the  coantry, 
and  the  attorney-genend,  FriUet,  lost  no  time 
in  iuquiring  into  the  facts.  The  result  of  his 
investigations  was,  that  on  the  i9th  of  August, 
1724,  he  filed  an  information  to  the  effect  that. 

On  Sunday  evening,  the  19th  of  Februaij, 
Joseph  Sevos,  after  eating  and  drinking  id 
Vallet's  house,  had  suddenly  disappeared,  and 
had  never  since  been  heard  of.  Tnat  fmtherr 
according  to  |;eneral  belief,  he  had  been  mur- 
dered in  the  uler^s  house,  and  buried  under  the 
stove ;  but  that  afterwards  the  body  had  been 
raised,  and  consumed  in  the  kiln.^ 

Upon  this  information  proceedings  were 
commenced  by  the  authorities  at  Pont  de  FAin, 
and  witnesses  summoned.  The  first  neraoa 
was  a  man  called  Vaudan.  He  averred  that, 
on  the  night  of  the  19th  of  February,  having 
been  to  Mastalion,  he  was  returning  by  VaOefs 
house,  about  three  houra  before  daylight,  when 
he  heard  a  great  noise,  and  clearly  custmguished 


*  This  extraordinary  case,  narrated  hy  Mrs. 
Crowe,  we  have  abridged  from  Chambers's 
Edinburgh  Journal.  The  remarkable  nature  of 
the  recent  criminal  cases  in  France  may  render 
it  not  a  little  interesting.  We  find  room  for  it 
before  the  cbse  of  the  Vacation. 
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the  words,  "Help  I  he^I  I  will  confess  every- 
thing !  Forgive  me  this  once,  and  spare  my 
life  ! "  Whereupon  a  voice,  which  he  knew  to 
be  Joseph  Vallet's,  answered,  "We  want  no 
more  confessing  ;  you  must  die  I "  This  sort 
of  dialogue  continuing  some  time,  the  witness 
became  alarmed;  but,  anxious  to  hear  the  end 
of  it,  he  hid  himself  behind  a  bush,  whence  he 
distinctly  heard  the  blows  that  were  given  to 
the  victim.  Suddenly,  however,  all  became 
still ;  and  presentlv  afterwards  the  door  of  the 
house  opened,  ana  Vallet,  accompanied  by  his 
wife  and  two  sons,  came  out,  bearing  a  dead 
body,  which  they  carried  to  the  brick  kiln,  and 
there  buried,  heaping  a  Quantity  of  wood  over 
the  spot  to  conceal  it.  He  adaed,  that  three 
or  four  days  afterwards  he  made  a  pretext  to 
call  on  Vallet  at  the  brick  kiln,  in  order  to  see 
if  he  could  recognise  the  place;  but,  from 
what  he  observed,  he  concluaed  that  the  body 
had  been  removed ;  and  he  had  since  learned 
that  the  murdered  person  was  Joseph  Sevos ; 
and  that  on  Good-Friday  the  Vallets  had  con- 
sumed the  body  in  the  furnace. 

There  were  several  other  witnesses  ex< 
amined ;  but  on  close  incjuiry,  it  appeared  that 
they  had  received  their  information  *  from 
Vaudan.  However,  the  presumption  appeared 
so  strong  against  the  Vallets,  that  their  arrest 
was  decreed,  and  executed  with  all  the  aggra- 
vated circumstances  that  so  unnatural  a  crime 
seemed  to  justify.  A  brigade  of  mounted 
police,  followed  by  a  mob  of  the  lowest  class, 
proceeded  to  the  tile-burner's  house,  and, 
amidst  hooting  and  howling,  dragged  away  the 
whole  family  to  Pont  de  PAin,  and  shut  them 
up  in  prison. 

It  hap)>ened  that  at  this  time  Vallet  was  ill. 
He  was  suffering  from  a  violent  fever,  accom- 
panied by  ague  fits.  Nevertheless,  he  was 
placed  in  a  miserable  dungeon,  and  loaded 
with  irons ;  and  his  wife  and  sons  were  ex- 
posed to  equally  harsh  and  unjustifiable  treat- 
ment. With  not  less  injustice,  his  house  was 
given  up  to  pillage;  the  authorities  neither 
took  an  inventory  of  his  eoods  nor  set  a  seal 
upon  them.  For  eleven  days  the  doors  stood 
open,  and  the  neighbours,  quite  willing  to  se- 
cond the  law,  helped  themselves  to  what  they 
liked.  On  the  twelfth,  it  occurred  to  the  at- 
torney-general that  the  premises  should  be 
searched  for  the  clothes  of  the  murdered  man ; 
but  by  this  time  it  was  useless  to  search  for 
anything.  The  chests  were  broken  open ;  the 
clothes,  linen,  &c.,  carried  away,  and  doubtless 
the  clothes  of  Sevos  with  them.  Francises, 
Vallet's  sister,  owned  to  having  removed  two 
bundles  of  her  brother's  property,  in  order  to 
save  them  from  the  plunderers ;  but  she  de- 
clared that  nothing  belonging  to  Sevos  or  any 
other  stranger  was  in  them.  She  was,  however, 
forced  to  produce  them ;  and  though  nothing 
was  found  in  them  but  what  she  had  said,  she 
Was  cast  in  the  costs  of  the  proceedings  against 
herself,  and  fined  twelve  livres. 

Whilst  these  things  were  gomg  on,  there 
was  a  party  who  looked  on  Sie  whole  affair 
irith  diMstisfaction.  They  Tsatored  to  express 


doubts  of  the  guilt  of  the  Vallets,  snd  protested 

Sffunst  treating  them  with  so  much  severity; 
vmikt  Antoine  Pin,  who  was  assuredly  not  free 
from  suspicion,  was  allowed  to  range  the  world 
at  pleasure.  At  last  the  matter  got  so  public, 
that  it  reached  Paris ;  it  was  talked  of  at  court, 
and  orders  were  forwarded  to  Dombes  to  ar- 
rest Antoine  Pin,  and  send  him  forthwith  to 
Pont  de  TAin.  No  sooner  did  the  fugitive  find 
himself  in  prison,  than  he*  volunteered  a  full 
confession.  He  said  that  nobody  knew  better 
than  he  the  particulars  of  poor  Sevos's  mur- 
der; and  that  he  was  resolved,  be  the  conse- 
quences what  they  might,  that  he  would  dis- 
close the  whole  truth. 

"  On  the  evening  of  the  19th  of  February," 
said  he,  "  I  and  Sevos  were  drinldng  at  Vallet's 
house,  when  Sevos  took  it  into  his  head,  being 
drunk,  to  reproach  Vallet  with  being  the  cause 
of  one  Dupler's  death ;  whereupon,  in  a  rage, 
ViJlet  took  up  a  heavy  tin  can  that  stood  upion 
the  table,  and  struck  Sevos  such  a  blow  with 
it,  that  he  fell  backwards  to  the  earth,  crying 
*  Mercy,  mercy !  Take  all  my  money,  but  spare 
my  Ufe !'  But  Vallet,  saying,  "  Don't  talk  to 
me  of  mercy  I"  continued  to  strike  him,  whilst 
his  wife,  with  a  fire  shovel,  also  lent  her  as- 
sistance. Even  Philippe,  the  eldest  boy,  joined 
in  the  murderous  work ;  and  amongst  them, 
they  soon  put  an  end  to  poor  Joseph  Sevos : 
young  Herre  the  while  standing  sentinel  at  the 
door  to  keep  off  intruders.  Vallet,  when  he 
stfwthathe  had  killed  Sevos,  wanted  me  to 
strike  him  too,"  continued  Pin,  "lest  I  should 
be  a  witness  against  him ;  but  I  would  not. 
When  Sevos  was  dead,  they  carried  him  to  the 
kiln,  and  there  buried  him,  covering  the  place 
with  a  heap  of  wood ;  and  on  Gbod- Friday  they 
dug  up  the  body  and  burned  it.  I  know  this, 
because  on  that  dav  I  called  at  the  kiln,  and 
not  only  smelt  the  Duming,  but  saw  the  burnt 
bones  in  the  furnace.  Vallet  told  me  that  if 
ever  I  said  a  word  about  the  matter,  he  would 
serve  me  as  he  had  served  Sevos ;  but,  at  the 
same  time,  I  must  own  he  behaved  very  hand- 
somely to  me  in  the  business,  paying  mv 
silence  liberally  both  with  wine  and  money.'' 
This  testunony  chimed  in  with  that  of  Vaudan ; 
and  although  the  dead  body  was  not  forthcom- 
ing, that  circumstance  had  little  weight,  when 
its  disappearance  was  so  well  accounted  for, 
and  when  the  story  was  confirmed  by  the  utter 
impossibility  of  finding  any  traces  of  Joseph 
Sevos  as  a  uving  person. 

The  Vallets,  however,  persisted  in  denying 
the  whole  affair ;  they  declared  themselves  in- 
nocent, and  founded  their  defence  on  two  cir- 
cumstances. The  first  was,  that,  as  they  as- 
serted, on  the  day  after  the  disappearance  of 
Sevos,  blood  was  found  in  his  bed,  upon  his 
pillow,  on  the  bedclothes,  and  on  the  floor  o« 
his  room,  proving  decisively  that  he  had  been 
murdered  in  his  own  house,  and  affording  a 
strong  presumption  that  Antoine  Pin  was  the 
murderer,  llie  second  was,  that  on  the  night 
in  Question  Pierre  Vallet,  who,  according  to  the 
eviaence  admitted,  had  been  so  useful  a  coad- 
jutor in  the  business,  had  in  (set  been  absent 
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from  home*  having  olepi  at  the  hopae  of  hii 
fcboolzsaster  at  FonciJi«  in  the  same  bed  vitib 
two  other  boys.  The  authorities  refused  to  in- 
Testigate  the  truth  of  these  allegations.  On 
the  contrary,  they  mdntained  that,  being  ac- 
cused by  two  persons  of  the  cnme^  the 
stronzest  suspicion  attached  to  Joseph  Vallet, 
and  that  his  guilt  was  rather  aggravated  than 
othent-ise  by  his  attempt  to  shiS  the  load  from 
his  own  shoulders  to  those  of  Antoine  Hn — an 
attempt  in  which  he  had  entirely  failed ;  and 
the  attorney-general  holding,  therdbre,  the 
crime  proved  against  him,  demanded  that  sen- 
tence of  death  should  be  passed  against  the 
father,  whilst  confession  shonld  be  wrung  from 
the  moth^  and  sons  by  the  rack.  The  juids- 
dictioa  of  Pont  de  I'Ain^  instead  of  complying 
with  his  request,  condemned  the  whole  jOBimlly  to 
the  rack ;  whereupon  FriUet,  dissatisfied  with 
a  decision  which  gave  the  tile-burner  a  chance 
!br  his  life,  appealed  to  the  parliament  or  hi^h 
court  of  Dijon ;  who  fortliwith  issued  an  order, 
transferring  the  prisoners  to  their  own  fortress ; 
whither  they  were  removed,  followed  by  the 
hootjngs  add  execrations  of  the  excited  mul- 
titude. 

The  authorities  of  Dijon  treated  the  matter 
with  more  earnestness  and  impartiality  than 
those  of  Pont  de  I'Ain  had  done.  They  began 
by  admitting  the  guilt  of  Vallet  and  his  family, 
wnich  they  considered  established  beyond  a 
doubt ;  but  they  looked  upon  Antoine  Pin  as 
in  all  probability  equally  guilty,  and  therefore 
to  be  treated  as  a  criminal,  and  not  as  a  wit- 
ness, afi  had  been  hitherto  the  case.  They  al- 
leged»  in  support  of  this  opinion,  his  bad  cha- 
XBCter,  his  suspicious  flight,  his  avowed  pre- 
sence at  the  murder,  which  he  not  onl)*  made 
no  attempt  to  prevent,  but  had  since  con- 
cealed; and  they  also  dwelt  on  certain  condi- 
tbns  he  had  made  when  he  entered  the  regi- 
ment at  Dombes,  all  tending  to  his  own  secu- 
rity in  case  of  being  pursued.  In  hopes  of 
eliciting  the  truth,  he  was  put  to  the  rack ;  but 
the  torture  he  endured  did  not  alter  his  testi- 
mony ;  it  only  recalled  one  additional  circum- 
stance ;  namely,  that  Vallet  had  given  him  a 
louis-d'or  to  entice  Sevos  to  his  house  on  the 
dayin  Question. 

The  Uite  of  the  Y aUet  family  seemed  now  de- 
cided ;  and  their  case  was  the  more  hopeless, 
that  by  this  last  avowal  Pin  had  brought  him- 
self under  the  arm  of  the  law ;  but  now,  when 
least  expected,  conscience,  that  irrepressible 
witnese,  awoke  and  spoke  for  them.  No  sooner 
had  he  returned  to  his  cell,  than  the  thoughts 
of  destroying  a  whole  family  by  his  perjury 
overpowered  him.  He  passed  a  night  of  sleep- 
less anguish,  and  when  the  morning  dawned, 
he  requested  that  some  person  qualified  to  re- 
ceive his  confession  might  be  sent  to  him. 
One  of  the  barristers  engaged  in  the  cause  was 
immediately  despatched  to  the  prison*  and 
Antoine  Pin  made  the  following  narration : — 

He  confessed  that  his  life  had  been  a  series 
of  crimes,  and  that  at  length*  in  1722*  he  had 
fallen  upon  young  Philippe  Vallet  on  the  high 
road*  and*  without  being  recognised  by  the  boy^ 


had  n>bbed  him  of  his  moneT  and  dolfan. 
Sevos*  however,  hidden  hebioa  a  bush*  had 
witnessed  the  crime*  and  had  frequent^  xe« 
minded  him  that  he  had  it  in  his  power  to 
bring  him  to  the  scaffold  any  day  bo  plegaed]. 
He  had  shown  no  signs  of  an  intentioa  to  do' 
it,  but  nevertheless  the  threat  distiirbed  Fm, 
and  he  never  ceased  iriahing  to  get  rid  of  so 
troublesome  an  acauaintaiice. 

On  y>e  19th  Fenniaiy*  they  had  gone  to* 
gether  to  VaUet*s  house*  where  they  drank  nd 
chatted  for  some  time«  Sevos*  he  said*  fiked 
idling  and  4rinking  as  well  as  he  did :  they  e&- 
paired  to  various  wine-houses  after  leaning 
Vallet's,  in  the  last  of  which  they  sat  tOl  past 
midnight.  There  it  was  that*  in  a  state  of 
maudlm  intoxication*  Sevos  pulled  a  bag  oat 
of  his  pocket,  containing  about  forty  dolbrain 
silver,  and  eadiibited  the  money  to  Pin,  who 
was  immediately  seized  with  a  desire  to  get 
possession  of  the  booty*  and  at  the  same  tams 
reEeve  himself  of  a  dangerous  witness,  who 
might  turn  against  him  some  day  when  he  least 
expected  it.  With  this  view  he  accompanied 
Sevos  home*  and  when  thev  got  to  the  door, 
he  represented  that  although  they  had  dnudi  a 
great  deal,  they  had  had  nothing  to  eat*  and 
proposed  getting  something  for  axpper.  Sevos 
said  he  was  huogry  too  %  whereupon  Pin  went 
to  the  house  of  Michel  Morel,  whom  ho 
knocked  up,  and  from  whom  he  pFocoicd  a 
loaf*  which  he  carried  to  Sevos's,  having  on 
the  way  slipped  into,  the  house  of  his  own 
father,  and  armed  himself  with  a  hatched  which 
he  hid  under  his  coat. 

Meanwhile  Sevos*  overcome  hf  liquor,  had 
lost  sight  of  his  hunger,  and  declared  his  in* 
tention  of  going  immediately  to  sleep*  request- 
ing Fm  to  pass  the  night  with  him,  to  which 
the  latter  consented;  and  just  as  the  oofiartn^ 
nate  host  was  stepping  into  bed»  Pin*  who  was 
standing  behina  him*  brought  down  the 
hatchet  with  tremendous  force  upon  his  head. 
"  Oh  God !  I  am  killed !"  were  the  only  wocds 
that  passed  the  lins  of  the  victim  befoco  ho 
sunk  to  the  earth,  oathed  in  his  blood. 

After  rifling  his  pockets*  I  carried  the  hodf 
on  my  back  to  the  stable*"  continued  he, 
"  where  I  covered  it  with  manore ;  and  then 
feeling  that  Bresse  was  no  safe  nest  for  me*  I 
started  for  Dombes*  and  enlisted  as  a  sohfier.** 
He  added  that*  before  he  quitted  the  house,  he 
tried*  without  much  effect^  to  efiace  tho  txacet 
of  his  crime,  "  This  is  the  tmtii*^  said  he^ 
''and  the  whole  truths  I  had  neither  aidcfs 
nor  abetters ;  no  one  living  was  in  my  onfi* 
dence ;  and  the  VaUets,  father*  mother,  and 
sons,  are  innocent  of  the  whole  alfaar," 

On  being  asked  why*  if  this  weie  tho 


he  had  persisted  in  aceosin^  the  Valkts,  hs 
answerra  that  his  first  intention  when  he  wu 
arrested  was  to  confess  the  truths  but  ho  had 
changed  his  mind ;  adding  that  Vaudan*  tk$ 
first  witness  against  the  VaUets*  was  a  goo^ 
for-nothing  scoundrel*  on  whose  tmtimonj  no 
reliance  whatever  could  be  placed  i  and  thsk  if 
they  secured  him*  ther  would  learn  i^iit 
weighty  reasons  he  haa  for  gjnii^  Um  P^ 
dence. 


RemarkMe  fk/reiffH  Triah, 


589 


As  Pb  pertisted  m  Hs  8taT3r,  widioot  wait- 
h^  to  mvestigate  the  mailer  farther^  be  was  at 
aatc  condemned,  on  his  own  eonfeialon,  to  be 
broken  on  tbe  vheel.    He  Ynllv  admitted  tbe 

^^Ke  of  bis  sentence ;  and  toe  only  request 
made  was,  to  be  permitted  to  see  tbe  V atlets 
before  be  died,  wbkn  being  granted,  be  threw 
bhnaelf  at  thrar  feet,  reiterating  bis  assertions 
df  their  innoeence,  and  intreating  their  pardon. 
fle  seemed  really  penitent ;  and  great  as  were 
bis  cmnes,  tbe  earnest  desire  be  evinced  in  ihe 
fiddst  of  bis  tortures  to  vindicate  tbe  guiltless 
and  promote  tbe  ends  of  justice,  won  bim  tbe 
pardon  and  pity  even  of  the  injured  Vallets. 

Tbns  died  Antoine  Rn :  and  when  be  was 
flfiad»  tbe  andionties  belbougbt  themselves  of 
seardiing  the  stable  for  the  body,  and  of  veri- 
fnng  bis  storv  by  ascertaining  what  traces  of 
Ae  crime  baa  been  found  about  the  house  by 
those  who  first  entered  it  after  the  disappear- 
ance of  Joseph  Sevos.  But  ^th  respect  to  the 
house,  ibe  bed  was  gone,  the  place  bad  been 
Bcoored,  and  nobody  seemed  able  or  willing  to 
nve  any  accurate  account  of  what  bad  Men 
observed.  Then  with  regard  to  the  body, 
which  Pin  said  he  had  hidden  in  ihe  stable 
under  a  heap  of  manure,  there  was  not  only  no 
bod^,  but  not  a  single  bone  to  be  found,  nor 
any  appearance  to  justify  the  suspicion  thai  a 
body  bad  ever  been  there,  fiere  was  a  mys- 
tcrv  I  But  Antoine  Pin  was  sil^ccd  for  ever, 
"aAcL  who  was  to  unravel  the  mystery  ?  Perhaps 
Vaudan,  whom  he  had  arraigned :  but  as  Pin 
was  gone,  if  he  did  not  choose  to  tell  tbe  truth, 
there  was  nobodv  to  confront  him.  However, 
not  knowing  what  else  to  do,  they  arrested 
Vattdan.  He  persisted  in  what  he  had  said ; 
"what  be  had  heard  he  bad  heard  ;**  and  bis 
evidence  was  true  to  a  tittle.  He  felt  it  his 
'duty  to  confess  to  the  judge  that  his  character 
was  not  unstained;  he  bad  once  in  his  life 
committed  a  dishonest  act— stolen  three  oxen 
and  a  Ully  from  his  master.  The  ingenuous- 
ness of  this  needless  avowal  told  much  in  his 
favour. 

The  court  was  then  induced  to  call  for  the 
records  of  the  whole  case  as  it  had  been  tried 
at  Pont  de  TAin.    On  looking  over  the  papers, 
they  found  such  strange  intbrmalities,  so  many 
unaccountable  erasures,  and  so  raanv  equally 
unaccountable  interpolations,  that  tine  affair 
took  quite  a  new  turn ;  and  that  which  nobody 
had  yet  dared  to  suggest,  began  to  be  shrewdly 
susoected ;  namely,  Siat  the  attorney-general, 
VHnet,  had  been  playing  a  part  in  tne  drama, 
which  as  little  comported  wi^  his  reputation 
as  witb  his  olGce.   A  scrutiny  ensued ;  and  the 
result  was,  the  complete  justification  of  the 
Yallet  family.     Not  only  had  every  witness 
against  them  been  either  deceivers,  or  them- 
adves  deceived,  but  tbe  evidences  in  their  (a*- 
VDUr  bad  been  kept  bade  or  suppressed.     It 
even  came  out,  and  was  satisfactorHv  proved, 
Ibift  distinct  traces  of  tbe  murder  nad  been 
found  in  SevoflTs  room ;  and  that  several  per- 
sons bad  sworn  to  tbe  facts  before  FVillet  bisi- 
sellL     Nay,  not  only  so,  but  even  traces  q([ 
blood  were  distinctly  visible  on  tbe  floor ;  and 


ihe  very  instrument  with  which  Antoine  Tim 
laid  he  had  committed  tbe  murder  was  ^co- 
vered in  the  bouse. 

No  sooner  did  Vaudan  find  bimself  alone  in 
;)ri8on,  than  he  declared  his  intention  of  clear- 
ing up  the  whole  affair.  He  avowed  that  His 
testimonv  was  false  from  beginning  to  end; 
adding  tnat  the  officer  who  had  summoned  him 
as  a  witness,  bad  desired  him  to  wait  upon  the 
attorney-general  as  soon  as  the  examination 
was  over  and  relate  to  him  all  that  had  passed. 
The  parliament  of  Dyon,  who,  when  they 
had  got  a  crimina]f  seem  to  have  proceeded 
with  uncompromising  diligence,  lost  no  time  in 
passing  sentence  on  Taudan,  who  was  forth- 
with conducted  to  the  scaffold,  and  died  assert- 
ing the  innocence  of  the  Vallets.  The  real 
motive  of  this  injudicious  haste,  which  in  this 
case  and  many  others  rendered  the  discovery 
of  truth  so  difficult,  was  the  fulness  of  tbe 
prisons.  No  sooner  were  they  satisfied  of  a 
man's  guilt,  than  they  put  him  out  of  the  way» 
to  make  room  for  the  next  comer;  frecjuently 
thereby  not  only  committing  great  injustice, 
but  depriving  themselves  -of  the  most  important 
testimony. 

Taudan  was  executed  on  the  5th  of  October, 
and  on  the  12th  an  order  was  issued  for  placing 
another  prisoner  on  the  rack.  This  was  a 
man  called  Maurice,  who  had  made  himself 
exceedingly  busy  in  the  whole  affair,  and  on 
whom  suspicion  had  at  length  rested.  The 
moment  Maurice  felt  the  thumb-screws,  he 
avowed  himself  a  false  witness,  in  the  pay  of 
the  attorney-general,  who  was  the  originator  of 
tbe  whole  cabal  against  the  Vallets.  Maurice 
declared  that  he  had  at  first  resisted,  but  that 
the  threats  and  promises  of  FriUet  had  at 
length  prevailed.  He  added  that  the  attorney 
had  two  other  assistants  in  the  affair;  namely, 
Torrillon,  and  a  forester  called  MsJlet,  who  had 
given  themselves  extraordinarjr  trouble  to 
bring  in  such  witnesses  as  suited  the  great 
man's  purpose.  On  the  1 3th,  the  day  after  he 
had  made  this  confession,  Maurice  was  exs- 
cnted;  and  he  also  died  m^taining  the  inno- 
cence of  the  Vallets. 

lliey  had  now  put  three  persons  out  of  the 
world  on  account  of  this  affair :  one  for  the 
murder,  and  two  for  perjury.  But  where  was 
the  greatest  criminal  of  all  ?  Where  was  the 
attorney^eneral  FriUet?  He,  the  suborner, 
the  worse  than  murderer,  the  prosecutor  of  the 
innocent,  the  betrayer  Of  his  ofBce  and  his 
oath.  And  where  were  the  Vallets?  They 
were  still  in  prison  1  Three  persons  had 
died  declaring  their  innocence ;  every  witness 
against  them  had  been  convicted  of  perjuij  or 
delusion;  not  a  single  circumstance  remamed 
uncontradicted  that  could  in  any  way  connect 
them  with  ihe  death  of  Sevos;  their  justifi- 
cation was  indisputable,  dear,  and  triumph- 
ant; the  whole  accusation  was  proved  to  be 
the  fruits  of  a  cabal,  the  offspring  of  envy 
and  malice :  at  least  if  it  were  not,  what  bad 
Vaudan  and  Maurice  died  for?  And  yet,  on 
the  13th  of  October,  FriUet  was  at  large,  and 
the  VaUets  were  in  prison  I 
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HowofiWy  thej  wera  st  Icni^ii  miorod  to 
liberty^  with  a  recompenae  of  500  francs, 
t^aboQt  30/.,)  which  Maurice  had  been  made  to 
pay  aa  an  eaipiation:  at  the  same  time 
measures  were  taken  for  arrestinf?  FriUet  and 
lus  two  abettors,  Torillon  and  the  forester; 
but  the  attorney-general  was  too  well  informed 
of  what  was  Roin^p  on  to  allow  himself  to  be 
taken.  He  fled  mto  Savoy,  and  found  refuge 
in  a  cloister,  where  the  arm  of  the  law  could 
not  reach  him. 

In  the  meantime  the  prosperity  of  the 
Vallets  was  destroyed.  Their  healths  had 
been  injured,  their  money  had  gone  to  the 
lawyers,  their  house  had  been  plundered,  and 
everything  belonging  to  them,  except  the  bare 
walls,  had  either  disappeared  or  been  knocked 
to  pieces.  The  old  man  had  to  begin  the  world 
again.  It  was  up.hill  work ;  but  he  did  his 
best,  and  in  time  partially  recovered  his  for- 
mer position. 

Several  years  had  thus  elapsed,  and  the 
Vallets  had  fought  through  the  worst  of  their 
difficulties,  when  one  day  Pierre,  the  youngest 
son,  being  on  business  at  a  town  called  Bourg, 
me^  as  he  was  walking  through  the  market- 
place, J08BPH  Skvob  !  At  first  he  thought  it 
was  a  phantom  of  the  imaaination;  but  it 
proved  to  be  no  other  than  ue  living  Sevos, 
whose  disappearance  had  caused  so  much 
trouble.  Perceiving  himself  to  be  recognised, 
Sevos  attempted  to  escape  in  the  crowd ;  IHerre 
promptlv  followed,  and  had  the  satisfaction  of 
seizing  nim,  and  bringing  him  before  a  magis- 
trate, of  whom  he  demanded  that  both  himself 
and  the  resuscitated  man  should  be  held  in 
custody  till  the  mystery  could  be  investigated. 
The  reserve  and  equivocations  with  which 
Sevos  sought  to  baffle  inquiry,  suggesting  a 
suspicion  that  he  was  not  altogether  innocent ; 
he  was  accordingly  removed. to  Diion;  but 
even  there,  it  was  not  till  he  was  threatened 
with  the  rack  that  the  truth  was  elicited  from 
him. 

"  On  the  19th  of  February,  1724,"  said  he 
"Antoine  Pin  and  I  went  out  for  a  day's 
drinking ;  and  when  the  wine-houses  were  all 
closed,  we  went  together  to  mv  house,  where  I 
invited  him  to  sleep.  I  unaressed,  and  was 
about  to  step  into  bed,  when  I  received  a  vio* 
lent  blow  upon  the  head.  I  fell  to  the  ground, 
exclaiming  that  I  was  killed ;  and  as  I  did  not 
stir  again,  no  doubt  Pin  thought  I  was. 
However,  I  was  onlv  stunned.  He  then  rifled 
my  pockets,  in  whicn  I  had  about  forty  dollars, 
and  afterwards  dragged  me  to  the  stable,  and 
covered  me  with  manure.  There  I  lav  and 
listened  till  I  heard  Pin  go  away ;  tiien  I  went 
back  to  the  house,  and  fastenmff  the  door,  I 
stanched  the  bkx>d  that  flowed  from  my  head 
as  well  as  I  could  with  old  rags.  In  the  morn- 
ing I  bound  it  up,  and  bethought  me  what  I 
should  do ;  but  the  fear  of  Antoine  so  entirely 
overcame  me,  that  I  durst  not  leave  the  house, 
nor  even  o^  the  door;  and  for  two  whole 
days  and  nights  I  sat  there,  listeninff  for  1^ 
return,  which  I  momentarily  expected.  How- 
ever, he  came  no  mora;  and  on  the  third  I 
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ventured*  befora  the  day  had  well  brakcn.  to 
slip  out;  and  I  managed,  without  being  aeeii 
by  anybody,  to  reacn  the  attomey-generaTa, 
and  to  him  I  related  what  had  happened.  He 
listened  to  my  story  with  attention,  and,  jafter 
some  consideration,  he  advised  me  to  qoit  the 
place.  'Pin,'  said  he,  'is  a  villain,  who  will 
stick  at  nothing ;  and  if  he  finds  out  yoa  are 
alive,  he  will  never  stop  till  he  has  completed 
his  work.  Take  my  advice,  and  leave  this  as 
fast  as  your  legs  can  carry  you,  and  the  £axther 
you  go  the  better.' "  Sevos  was  a  timid  and 
weak  man :  to  be  once  murdered  he  thought 
was  enough.  The  advice  of  so  infloential  a 
person  as  Frillet,  a  man  who  must  neoeaearfly 
understand  the  case  so  well,  was  not  to  be 
neglected.  He  fled,  and  never  stopped  till  he 
thought  himself  far  out  of  the  rau:h  of  his 
enemy.  Accident  had  at  length  brought  him 
to  the  market  of  Bourg,  where  Pierre  YaUet 
met  him. 

The  agreement  between  this  story  and  that 
of  Antoine  Pin  was  suflicient  to  insure  its  a^ 
ceptance  as  far  as  it  went ;  but  it  was  genersDy 
believed  that  Joseph  Sevos,  timid  as  he  was, 
had  been  influenced  by  something  more  than 
fear  to  abandon  his  native  .place  and  his  little 
property.  The  attorney- general's  empCy^ 
nanded  recommendation  was  not  likely  to  have 
induced  a  man  to  condemn  himself  to  exfle  lor 
such  a  length  of  time.  However,  whether  from 
the  apprehen^on  of  suffering  the  legal  penalty, 
as  a  party  in  the  plot,  or  from  the  dread  of  the 
great  man's  vengeance,  Sevos  could  not  be 
brought  to  any  further  confession.  On  this 
occasion  the  rack  was  spsored,  the  denre  foi  a 
further  revelation  not  being  snfliciently  strong 
on  the  part  of  the  authorities  to  induce  then 
to  have  recourse  to  it. 

As  soon  as  the  news  of  Sevos's  reappearance 
reached  Frillet,  he  quitted  his  sanctuary,  and 
loudly  arraigned  the  parliament  of  Dijcm,  not 
only  for  their  proceedings  against  himself,  but 
also  for  having  broken  Antoine  Rn  upon  the 
wheel  for  the  murder  of  a  man  who  was  proved 
never  to  have  been  murdered  at  alL  In  spite 
of  this,  however,  they  arrested  him,  and  insti- 
tuted investigations,  which  led  to  the  convic- 
tion of  several  other  persons  as  parties  in  the 
conspiracy  of  which  he  had  been  the  contriver: 
and  now  that  the  tide  was  apparently  tmrning 
against  him,  there  is  no  telling  how  £v  the 
tongue  of  Joseph  Sevos  might  have  been 
loosed,  had  he  not,  just  at  this  juncture,  most 
unexpectedlv  died  in  prison.  Keveftheless,  so 
strong  was  tne  evidence  against  Frillet,  that  he 
was  condemned  to  death,  and  his  pioperty 
mulcted  to  the  amount  of  8000  livies,  for  tlie 
benefit  of  the  Vallet  family. 

Nine  hours  had  the  parliament  of  Dgon  aat 
before  they  could  agree  upon  the  senteno^ 
The  whole  town  had  been  in  commotaon  Sat 
days ;  and  all  seemed  anxious  for  the  rrfmnwi 
of  a  man  who  had  proved  himself  such  an  op- 
pressor. This  vengeful  feeling  was  doomed  to 
De  (^appointed.  'Hie  sentence  of  death  sgainst 
Frillet  was  commuted  by  the  king  into  bauah- 
ment  for  ten  years.    He  received  the  intiBft* 
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tion  wtth  an  affBctation of  pkmt  mtitiid«;  for 
he  aeexBB  to  have  been  as  great  a  nypocrite  as  a 
sinner.  But  it  waa  the  will  of  Qod»  wboae 
justice  and  mercy  he  had  outraged,  that  he 
shonld  not  profit  by  the  corniption  that  had 
8pare<l  his  hfe.  On  the  day^  appointed  for  his 
quitting  the  prison,  that  hfe  was  required  of 
him  by  a  Jndge  incorruptible^ he  expired  sud- 
denly as  Uiey  were  throwing  open  the  gates  to 
set  him  free.  His  coadjutors  in  crime  suffered 
Tarious  degrees  of  punishment,  and  the  injured 
Vallets  received  the  8000  livres. 


LOCAL  AND  PERSONAL  ACTS, 

DHCLARBD  PUBLIC, 

AND  TO  BE  JUDICIALLY  NOTICED. 

[Conehdedfromp.  564.] 

214.  An  Act  to  empower  the  Midland  Rail- 
way Company  to  extend  the  line  of  their  Not- 
tingham and  Lincoln  Railway  at  Lincoln,  and 
to  make  a  branch  ndlway  to  their  Lincoln  sta- 
tian. 

215.  An  Act  to  authorize  certain  deviations 
in  the  line  of  the  Syston  and  Peterborough 
Branch  of  the  Midland  Railway,  and  the  forma- 
tioii  of  a  road  or  approach  to  the  intended 
Manton  station  thereof. 

316.  An  Act  to  authorize  the  purchase  by 
the  York  and  North  Midland  Railway  Com- 
pany of  the  interests  of  the  shareholdera  in  the 
Market  Weighton  Canal,  and  the  purchase  of 
the  canal  communicating  therewith  called  Sir 
Edward  Vavasour's  Canal,  of  the  Pocklington 
Canal,  and  of  the  Leven  Canal,  all  in  the  East 
Riding  of  the  county  of  York. 

217.  An  Act  to  facilitate  the  effectual  drain- 
age of  certain  districts  within  the  Commission 
of  Sewers  for  the  limits  extending  from  East 
Moulsey  in  Surrey  to  Ravensboume  in  Kent. 

218.  An  Act  for  enabling  the  York  and 
North  Midland  Railway  Company  to  make  a 
station  at  HuU,  and  certain  branch  railways 
connected  with  ihtk  railways  and  the  said 
station ;  and  for  other  purposes. 

219.  An  Act  for  enabling  the  York  and 
North  Midland  Railway  Company  to  make  a 
railway  from  their  Church  Fenton  and  Har* 
rofpate  branch  to  Knaresborough  and  Borough- 
bndge. 

220.  An  Act  to  enable  the  Edinburgh  and 
Northern  Railway  Company  to  make  a  devia- 
tion and  extension  of  their  branch  railway  to 
Dunfermline,  to  make  another  railway  from 
their  Stratheam  Deviation  Railway  to  th^ 
Scottish  Central  Railway,  and  to  make  an 
alteration  in  the  manner  of  constructing  the 
said  branch  and  Stratheam  deviation  across 
certain  roads. 

221.  An  Act  for  making  a  railway  from 
Southport  through  Wigan  to  Pendleton  near 
Manchester,  with  several  branches,  to  be  called 
''The  Manchester  and  Southport  Railway.'' 

222.  An  Act  to  incorporate  the  Chester  and 
BirkeBhead  Railway  with  the  Birkenhead, 
lancaahiTe,  and  Cheshire  Jonctwn  Railway, 
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22a.  An  Act  Isr  enabliiig  the  BMnahead, 
Lanoaahire,  and  Cheshire  Junction  Railway 
Company  to  mdka  a  deviation  in  the  Chevter 
branch  of  their  railway;  and  for  other 
purposes. 

224.  An  Act  to  etoaMe  the  East  Fife  Railway 
Company  to  make  a  deviation  in  their  main 
line,  and  to  improve  the  Junction  with  tha 
Edinburgh  and  Northern  Railway  near 
Markineh« 

225.  An  Act  to  empower  the  Eastern  Union 
Railway  Company  to  make  a  railwajr  from  the 
Eastern  TJnien  Kulway  at  Manningtree  to 
Harwich,  with  branches  thereout;  and  foi^ 
other  purposes. 

226.  An  Act  for  making  branch  railways 
from  the  Great  Western  Railway  to  Henby  and 
to  Radstock ;  to  widen  certain  portions  of  the 
Preat  Western  Railway;  to  enable  the  Great 
Western  Railway  Company  to  purchase  or 
amalgamate  with  the  Birmingham,  Wolver* 
hampton,  and  Dudley  Railway,  and  topurchase 
the  Wycombe  and  Great  Western  and  Uxbridge 
Railways;  and  for  other  purposes. 

227.  An  Act  to  authonze  certain  alterationa 
in  the  line  of  the  Liverpool,  Manchester,  and 
NewcasUe-npon-Tyne  Junction  Railway  ;  and 
for  other  purposes. 

228.  An  Act  to  empower  the  London  and 
North-western  Railway  Company  to  enlarge 
their  stetions  at  Liverpool  and  Crewe ;  and  for 
other  purposes. 

229.  An  Act  to  authorise  the  sale  of  the 
Paisley  and  Renfrew  Railway  to  the  Glasgow, 
Paisley,  Kilmarnock,  and  Ayr  Railway  Com* 
pmy,  and  the  improvement  of  the  said  railway 
oy  that  company. 

230.  An  Act  to  enable  the  South-eastern 
Railway  Companv  further  to  widen  the  London 
and  Greenwich  Railway,  and  to  enlarge  thor 
London  Bridge  Stetion. 

231.  An  Act  to  authorize  certain  alterations 
in  the  line  of  the  Waterford  and  Lbnerick 
Railway;  and  to  amend  the  act  relating 
thereto;  and  for  other  purposes. 

232.  An  Act  for  making  certain  lines  of 
railway  in  the  county  of  Lancaster,  to  be  called 
"  The  Oldham  Alliance  Railway." 

233.  An  Act  for  making  a  railway  and 
branch  railwa3rs  in  the  county  of  Chester,  to  be 
called  *'  The  Manchester  and  Birmingham  and 
North  Staffordshire  Junction  Railway." 

234.  An  Act  to  enable  the  Glasgow,  Paisley^ 
Kilmarnock,  and  Ayr  Railway  Company  to 
make  certain  branch  railways  in  the  county  of 
Renfrew;  and  for  other  purposes. 

235.  An  Act  to  enable  the  Eastern  Counties 
Railway  Companj  to  make  a  railway  tern 
Wisbech  to  Spaldmg. 

236.  An  Act  to  authorise  the  consolidation 
into  one  undertaking^  of  the  Oxford  and 
Bletchley  Junction  Riulway  Company  and  the 
Buckingham  and  Brackley  Junction  Railway 
Company,  and  to  enable  the  company  so  to  he 
consolidated  to  make  extension  lines  to  Banbury 
and  Aylesbury,  and  an  alteration  of  the  line 
into  the  city  of  Oxford. 

237.  An  Act  to  enable  the  Caledonin 
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338.  An  Act  to  enable  the  Cheater  and 
Hol]fliiead  Raihitty  Gkimpatiy  te  eartand  Ibeir 
Im  of  ndliray  to  liw  ppoposra  nev  hartHMir  at 
H«)l)4iead,  aiid  to  contriDvto  towaida  tlie  a* 
jMnae  of  conatracting  the  aaid  liarboor. 

239.  An  Act  to  incorporate  the  £<SAiNBVi:1i, 
Lriih,  nd  Graatoa  iiailway  Company  with 
tfie  Edkibniiglt  .aBd  Northern  Bdliniy  Cam- 
finy« 

240.  An  Art  to  anible  Iha  Lhrerpo(fl»  Man* 
eheater,  and  Newcastle-upon-'lVBe  JvmctioR 
Rnlway  Company  to  make  a  railway  from  the 
Burnley  bracnck  of  Hie  Msaeherter  and  Leede 
Hallway  in  the  township  of  Hafoei|;hani  Eaves, 
k  tlie  jiarhh  of  Wludley,  in  the  county  of 
Laneaaler,  to  the  Bast  Lancaiihire  IRaflwi^  in 
liie  tame  towndiip ;  and  for  other  par  poser. 

§41.  An  Aet  to  snthoriae  a  certam  nteration 
in  the  Ihie  of  the  Readings,  Gaildford,  and 
Reigate  Railway,  and  to  amend  the  art  tcAating 


INfi.  An  Act  to  enable  the  South  Devon 
Railway  Company  to  extend  <he  line  of  the 
South  Devon  Railway  to  TwqoEBf  and  to 
Bfischam ;  and  for  otfiei*  purposes. 

243.  An  Act  to  amend  the  £ieter  and  Ex- 
anrnth  Raihrav  Act,  1S46,  and  to  enable  the 
London  and  South-western  Railway  Company 
to  snbscribe  towards,  lease,  or  purchase  the 
aiod  railway. 

244.  An  Act  for  an^rinng  the  sale  of  part 
of  ihe  Brighton  and  Chichester  (Portsmouth 
Extension)  Railway  to  the  London  and  Boa^'> 
woMfem  and  the  London,  Brighton,  and  South 
Coast  Railway  Company,  sad  to  the  use  by  the 
last-mentioned  company  of  part  (Wandsworth 
to  London)  of  the  Lonaon  and  South-western 
KaSway. 

245.  An  Act  for  msldng  a  branch  nnlway 
Imm  the  Gla^w,  Airdrie,  and  Monldands 
Junction  Railwif  at  or  near  \?hitevale  Street, 
Glasgow,  to  ihe  Edinborgh  and  Glasgow 
Rnlway  at  or  near  Cowlairs ;  and  to  amend 
the  acts  relating  to  such  railways. 

246u  An  Act  to  enable  the  Edinburgh  and 
BaUhgBte  Railway  Company  to  deviate  a  portion 
of  iheir  main  line,  and  for  other  purposes. 

247.  An  Act  to  make  certain  deviations  in 
the  authorised  line  of  the  "  Manchester,  Buxton, 
Mattock,  and  Midlands  Junction  Railway,**  and 
to  amend  the  act  rdatinff  thereto. 

248.  An  Act  to  enable  the  Royston  and 
Hitehin  Railway  Company  to  lease  or  sdl  their 
fine,  and  to  autnorise  the  said  company  to  enter 
into  contracts  and  comnleto  arrangements  with 
the  Great  Northern  Railway  Company. 

249.  An  Act  to  amend  the  acts  relatmg  to 
Ihs  London  and  South^w^tem  Railway. 

250.  An  Act  to  repeal  mi  act  passed  in  the 
55th  year  of  his  late  of  i^esty  King  George  the 
TInra,  for  building  a  new  ciiurch  and  also  a 
wwkhouse  in  the  parish  of  Bathwick,  in  the 
county  of  Somerset,  and  anotiier  act  passed  in 
Ihe  SJih  yisarofUs  sdd  late  Majesty  to  amend 


262.  As  Act  for  pvnqg,  lif^tsaie, 
cleansinff,  and  odMvwfso  improving  die 
and  neighbourhood  of  Tunstall,  in  the  coun^ 
of  Stafford,  and  for  improving  and  regnlating 
the  market  place  and  markets  therein. 

253.  An  Act  Cvr  better  pawing,  deansing, 
draining,  regnlating,  lij^hting,  and  improving 
the  district  of  Rathmmes,  Mount  Pleasant, 
Ranelagh,  CuOenswood,  Milltown,  Rathgar, 
and  Haroldscross,  and  such  other  portions  of 
the  parish  of  Saint  Peter  witlnn  l)ie  barony  of 
Uppercross,  in  the  county  of  Oi]d)lhi»  a^  fcr 
otherwise  promoting  the  health  and  couvoui* 
ence  of  the  inhabitants. 

254.  An  Act  for  the  further  improvement  of 
fte  bonic^jh  of  BeHast. 

253.  An  Act  for  hnproving  the  streets  and 
pubfic  places,  and  erecting  a  town  hall,  and 
improving  the  markets,  in  the  township  of 
Blackburn,  in  the  county  palatine  of  LanoBter. 

256.  An  Act  for  paving,  lighting,  watching, 
draining,  cleansing,  and  improving  the  tcnrn  of 
Saint  Ives,  and  the  nei^borniiiood  thereof  in. 
the  county  of  Huntingdon. 

257.  An  Act  for  paving,  fighting,  deanfinfc, 
watering,  regulating,  and  otherwise  ixxxproviog 
the  town  of  Portsmouth,  in  the  county  ok 
Southampton^  and  for  removing  and  preventing 
nuisances  and  annoyances  therein. 

258.  An  Aet  for  fighting,  paving,  deansing^ 
sewering,  draining,  regulatmg)  and  improving 
the  town  and  neighbourhood  of  Binffky,  in  the 
West  Riding  of  the  county  of  Ton,  and  ibr 
other  purposes  connected  therewith. 

259.  An  Act  for  constructing  and  muntaitt- 
ing  a 'bridge  across  the  river  Saney,  near  die 
town  of  Wexford,  with  approaches,  and  for 
taking  down  the  present  briage  there. 

260.  An  Act  to  amend  the  several  acts  re^ 
lating  to  Swansea  harbour. 

261.  An  Act  for  better  supplying  with  waOer 
the  borough  of  Liverpool  ana  the  neighbour* 
hood  hereof,  and  for  authorizing  the  mayoc; 
aldermen,  and  burgesses  of  the  said  boron^ 
to  purchase  the  Liverpool  and  Harrington 
Waterworks  and  Liverpool  Waterworks. 

26^.  An  Act  for  better  8nppl}ing  widi  water 
the  inhabitants  of  the  town  axid  ne^hbonrhood 
of  Leeds  in  the  coimty  of  Yoric. 

263.  An  Act  for  nraking  docks  at  Jairow 
Slake  in  the  river  Tyne. 

264.  An  ket  to  authorise  the  Birkaifaead 
Dock  Commissioners  to  construct  an  adfitioaal 
Dock  and  oAier  works  at  Birkenhead  in  fte 
county  of  Chester,  and  for  other  puiposes. 

265.  An  Act  to  alter  and  smend  the  aiia  s^ 
lating  to  the  Birkenhead  Commissioners  BodEt, 
and  to  msdce  forther  twiovirfon  with  rapeet  lb 


companj  of  propiietors  of  toe  Leooaiastor 
Canal  ^tavigation,  and  fot  wiodinf  up  aod  ad* 
justing  tke  concerns  of  the  a^unt  compainr* 

267.  An  Act  for  the  better  drainage  oi  lands 
called  Crowland  Washes  and  Fodder  Lots* 
Cowbit  Washy  and  Deeping  Fen  Wash,  in  the 
several  parishes  of  Crowlwd,  Spalding,  and 
Pinchbeck,  thehamleU  of  Cowbit  and  PeakhiO, 
and  the  extra-parochial  place  or  lands  caUed 
Deeping  Fen,  or  Deeping  Fen  WeUand  Washes, 
an  in  the  county  of  Lincoln. 

268.  An  Act  to  change  the  name  of  the 
Liverpool  Fire  and  Life  Insurance  Company, 
and  for  other  purposes  relating  thereto. 

269.  An  Act  to  enable  the  National  Mercaa- 
tile  Life  Assurance  Society  to  sue  and  he  sued 
in  the  name  of  a  nominal  party,  and  for  other 
purposes  relating  to  the  said  company. 

270.  An  Act  to  enable  the  Coventry, 
Nuneaton,  Birmingham,  and  Leicester  Railway 
Company  to  sell  and  transfer  their  railway, 
woiks,  and  interests  to  the  London  and  North* 
western  Midland  Railway  Compsnies,  or  either 
of  them;  and  for  other  purposes. 

27  K  An  Act  to  enable  the  Saint  Helen's 
Canal  and  Railway  Company  to  make  branch 
railways  to  Wanington  and  to  Blackbrook^and 
to  make  certain  iteration  s  in  their  railway, 
and  also  to  take  a  lease  of  the  Rainford  branch 
of  the  London  and  North-western  Railway. 

272.  An  Act  to  enable  the  Great  Northern 
Railway  Company  to  make  a  railway  from 
Saint  Alban*6  to  the  Great  Northern  Railwav 
at  Hatf  eld,  and  thence  to  the  town  of  Hertforo, 

273.  An  Act  for  making  a  deviation  in  the 
line  of  the  Taw  Vals  Eaihray,  for  roakina 
branches  therefrom  to  the  towns  of  Bideford 
and  South  Molton,  for  enlarging  the  dock,  and 
ibf  amending  the  acts  relating  thereto. 

274«  An  act  to  enable  the  Edinburgh  and 
Northern  Railway  Company  to  improve  the 
Ferry  between  Ferry-Port-on-Crug  and  the 
North  Shore  of  the  river  Tay. 

275.  An  Act  for  consoHdating  the  Lynn  and 
Ely,  the  Ely  and  Huntingdon,  and  th&  LynA 
and  Dereham  Railway  Companies  into  one 
company,  to  be  called  "The  East  Anglian 
Railways  Company.** 

276.  An  Act  for  enlarging  the  present 
station  of  the  London,  Brightoa,  and  South 
Coast  Railway  Company  at  or  near  London 
Bridge,  and  for  the  division  of  the  present 
station  between  the  London,  Brighton,  and 
South  Coast  and  the  Soi^threaatem  Rnlway 
Companies,  for  the  sqtaxate  acconunodation  of 
fhs  trafiic  of  such  two  railway  oompanies, 

277.  An  Act  to  enable  the  Edinburgh  and 
Northern  Railway  Compaxry  to  construct 
branch  railways  to  Saint  Anijuiew's  and  New- 
burgh  harbour,  and  to  divert  and  alter  the 
levels  of  certain  turnpike  roads  in  tbs  line  ol 
the  Jfeiwfwt  Railway  Eactension. 

27S.  An  Act  to  empower  the  London  and 
North-vesteni  Railway  Coaii>aBf  to  msk«  a 
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the  construction  of  the  sea  or  vhwf  walls  alasff 
Wallesey  Fool ;  snd  for  other  purposes. 

266.  An  Act  for  authorizing  tke  sale  of  the 
fiPoiTiinfrter  Canal,  and  other  nroperty  oi  the 

the  Leoi 


ttl 

nod  10    widsA  Ilia   Mm  inm 
to  Cofintr]^  «31  ia  the  tam$§ 
of  Wsririck;  and  £sr  other  purposes. 

279.  An  Afiit  t»  snsUe  the  Manehsskn 
Sheffield,  and  Lincolnshune  Railway  Gompwy 
to  ssUtha  water  not  required  £or  thsircsnab 
caUed  the  Peak  Fcvest  C&aal  and  MscdesMd 
Canal,  and  to  make  additioad  wacka  in  tmtk 
nexion  with  such  caaalai 

280.  An  Act  for  widening  aEsd  la^HnoviaQ 
Cannon  Street  and  for  sMloBg  a  aair  sttecft 
from  the  west  end  of  Cannon  Stvset  to  Qoefltt 
Strestp  and  for  widening  and  improving  Omen 
StEeet,  and  for  eflbctiDg  other  iaipuwrwli  m 
the  city  of  London. 

281.  An  Act  to  amend  an  act  for  inaprofing 
the  navigation  fioom  the  Hythe  st  Coldieslwto 
Wivenhoe  in  the  county  of  Essex,  and  fo 
better  paving,  lighting,  and  inqNrovipg  iim 
town  of  Colchester;  and  for  making  amw 
channel  and  deepening  the  river  Celne  t^m 
Wivenhoe  to  Ram's  Hard  leading  towards  Hit 


282.  An  AcVfor  better  supplying  with  1 ^ 

the  inhabitants  of  the  boffouga  of  Leicaler, 
and  certain  panshes  and  places  adjacent 
theret(^  in  the  county  of  Leicester, 

283.  An  Act  for  removing  dimbte  m  to  Ae 
Durchase  of  lands  by  the  £>ock  Conpany  at 
nangston*opon-Hnll  in  certain  cases. 

284.  An  Act  to  purchase  and  define  the 
manorial  and  market  rights  of  Stockport,  to 
establish  public  parks,  to  purchase  or  lease 
water-works,  to  nmld  bridges,  and  to  make 
other  communications  within  Uie  borough  of 
Stockport. 

295.  An  Act  for  estabhshmff  a  genend 
cemetery  at  Wolvei%ampton  in  tne  county  of 
Staffprd,  and  for  middng  certain  direct  roads 
and  approaches  to  the  said  Cemetery  from  the 
town  of  Wolveihampton  and  the  neighbour^ 
hood  thereof. 

28a.  An  Act  to  enable  the  Great  Northern 
Railway  Company  to  make  a  branch  railwif 
near  Sutton  in  Lineolnehire. 

287.  An  Act  to  enable  the  Great  Northern 
Railwajf  Company  to  make  ceitain  alteratiooe 
in  the  line  and  levels  of  their  railway  between 
London  and  the  neighbourhood  of  Grantham. 

288.  An  Act  to  enable  the  East  Luieashiie 
Railway  Company  to  alter  the  line  and  levds 
of  their  railway^  and  to  make  a  branch  joaltmsg 
therefrom;  and  ior  other  pnspoieB  releti]^ 
thereto. 

289.  An  Act  to  enable  the  East  Lancashire 
Railway  Company  to  extend  the  Liverpooh 
Ormskirky  and  Preston«  and  the  Blackburn  and 
Preston  lines  of  their  railway^  into  Pxestoni 
and  for  othev  purpoaee  relating  thereto. 

290.  An  Act  to  enable  the  Nortfaeim 
Counties  Union  Raiheay  Conyany  to  make 
certass  alteratkme  im  their  railway  in  tlie 
uariahes  of  Ayegatth  and  Weasley  in:  idbl 
North  Riding  id  the  county  of  York. 

291*  Aa  Act  for  making  aevewdlinetef  nil- 
way  befcwe^  P<wiitonf»  Banisky,  Elsecar*  and 
Doacnstar*  itk  the  WeetRidii«of  Yovkdum 


IM 
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to  be  called  <'The  South  Yorkshire,  Don^aster, 
and  Goole  Railway;*'  and  for  aathorizioff  the 
poichaaeof  part  of  the  Sheffield,  Rotheraam, 
Bamsley,  Wakefield,  Huddertfield,  and  Goole 
Railway,  and  of  the  Dun  Navigation  and 
Deame  and  Dove  Canal. 

292.  An  Act  for  enabling  the  Wear  Valley 
Railway  Company  to  purchase  or  lease  the 
Bishop  Auckland  and  Weardale  Railway,  the 
Wear  and  Derwent  Railway,  the  Weardale 
Extension  Railway,  and  the  Shildon  Tunnel, 
and  to  raise  an  additional  sum  of  money ;  and 
for  other  purposes. 

293.  An  Act  for  establishing  a  genera] 
cemetery  for  the  interment  of  the  dead  in  the 
parish  of  Newbury  near  the  town  of  Newbury 
m  the  county  of  Berks. 

294.  An  Act  to  empower  the  London  and 
North-western  Railway  Company  to  make 
divers  branch  railways  in  the  county  of  Lan- 
caster; and  for  other  purposes. 

295.  An  Act  for  the  consolidation  of  the 
Duffryn,  Llynvi,  and  Forth  Cawl  Railway 
Company  with  the  Llynvi  Valley  Railway 
Company. 

296.  An  Act  for  forming  and  regulating 
"The Timber  Preserving  Company;"  and  to 
enable  the  said  company  to  purchase  and  work 
certain  letters  patent. 

297*  An  Act  for  improving  and  regulating 
the  harbour  of  Sutton  Fool  within  the  port  of 
Plymouth  in  the  County  of  Devon. 


PRIVATE  ACTS, 

PRINTED   BY  THB   QUSBN's   PRINTKR, 

And  whereof  the  Printed  Copies  may  be  given 
in  Evidence, 

1.  An  Act  to  enable  the  minister  of  the 
parish  of  Dalkeith  in  the  countv  of  Edinburgh 
to  feu  his  glebe  lands  lying  in  tne  said  parish 

2.  An  Act  to  empower  the  devisees  of  the 
Most  Noble  Francis  Duke  of  Bridgewater,  de- 
ceased, to  appropriate  to  building  purposes  a 
portion  of  Cleveland  Square,  in  the  parish  of 
Saint  James,  Westminster,  and  to  improve  the 
approaches  thereto. 

3.  An  Act  to  divide  the  parish  and  rectory 
of  Doddington,  otherwise  Domington,  into 
three  separate  and  distinct  parishes  and 
rectories,  and  to  endow  the  same  out  of  the 
revenues  of  that  rectorj^,  and  to  make  pro- 
vision for  the  further  division  of  such  rectories 
and  parishes;  and  for  other  purposes  con- 
nected therewith. 

4.  An  Act  for  dividing,  allotting,  and  in- 
closing certain  open  marshes  and  waste  lands 
in  the  township  of  Terrington  in  the  county  of 
Norfolk. 

5.  An  Act  for  facilitating  the  proof  of  the 
win  of  the  Right  Honourable  George  Obrien, 
late  Earl  of  E^mont  and  Baron  of  Cocker- 
mouth,  in  certain  actions  in  Ireland. 

6.  An  Act  for  exchanging  freehold  estates 
belonging  to  Robert  Keliett  Long,  Esq.,  for 
freehold  estatee  setOed  by  the  wiU  of  Roll 


Churchman  Long,  deceased,  and  for  anliio* 
rising  the  leasing  of  the  settled  estates. 

7*  An  Act  for  exchanging  certain  detaclie^ 
portions  situate  in  the  county  of  Sntfaeriand  of 
the  entailed  estate  of  Poyntzneld,  belonging  to 
Sir  George  Gun  Munro,  Knight,  for.the  lands 
of  Udale,  situate  in  the  county  of  Cromarty, 
belonging  to  James  Matheson,  Esq.,  con- 
tiguous tp  the  sud  estate  of  Foyntsfidd,  and 
for  securing  the  purchase  of  other  lands,  to  be 
entailed,  and  to  torm,  along  with  the  said  lands 
of  Udale,  parts  of  the  said  entuled  esUte  of 
Poyntzfield. 

8.  An  Act  to  xectify  an  error  in  an  act  of  the 
last  session,  intituled  "  An  Act  to  enable  the 
Trustees  appointed  by  Mrs.  Jane  FeignBon, 
deceased,  to  sell  the  lands  of  Laverocklav,  and 
also  certain  subjects  situate  in  the  villBge  of 
Ormiston,  vested  in  them  in  trust,  and  to 
apply  the  price  to* be  obtidned,  and  ceitun 
trust  monies  in  their  hands,  in  the  porchase  of 
other  lands,  for  the  purposes  of  the  said  trust. 

9.  An  Act  for  exchanging  hereditaments  snb- 
ject  to  uses  declared  by  the  will  of  AntbooT- 
ComptoD,  Esq.,  deceased,  for  hereditaments 
belonging  to  the  Right  Honourable  Henry  Earl 
Grey,  for  selling  and  exchanging  other  here- 
ditaments subject  to  the  same  usee,  and  for  in* 
vesting  the  net  proceeds  to  arise  from  such 
sales  and  exchanges  in  the  purchase  of  other 
hereditaments,  to  be  settled  to  the  same  oses; 
and  to  authorize  the  granting  of  leases  of  part 
of  the  hereditaments  subject  to  the  uses  o£  the 
said  will. 

10.  An  Actto  enable  Edward  Legh  and  Mary 
Anne  his  wife,  and  others^  to  make  and  autho- 
rize sales,  exchanges,  and  also  building  and 
other  leases,  of  estates  at  Newington  otherwise 
Newington  Lucies  and  Lewisham  respcctividy. 
in  the  county  of  Kent ;  and  for  other  purposes. 

11.  An  Act  to  enable  Chariea  Gordon  Unke 
of  Richmond  and  Lennox  to  borrow  a  certain 
sum  of  money  upon  the  security  of  his  entailed 
estates,  for  repayment  to  him  of  a  portion  of 
the  monies  ladd  out  by  him  in  the  improvement 
of  these  estates. 

12.  An  Act  for  enabling  certain  estates  in 
Ireland  of  the  Right  Honourable  William  Eari 
8f  Devon  to  be  sold,  and  the  proceeds  arising 
therefrom,  after  payment  of  certain  charges  and 
incumbrances,  to  be  applied  in  payment  or  to- 
wards reduction  of  tne  charges  and  incum- 
brances affecting  the  family  and  other  estates 
in  England  late  of  the  said  Earl  of  Devon ;  and 
for  authorizing  the  raising  by  mortgage  of  the 
estates  in  Ir^nd,  until  sold,  of  a  Inmted  sum 
of  monev,  to  be  applied,  under  the  direction  of 
the  High  Court  of  Chancery  in  England,  in  or 
towards  permanently  improving  the  said  estates 
in  Ireland ;  and  for  making  provision  for  the 
liquidation  and  payment  of  the  principal  monies 
and  interest;  and  for  other  purposes. 

13.  An  Act  for  enabling  the  sale  and  eon- 
veyance  of  certain  cottajges,  f^ardens,  and  other 
improved  lands  compnsed  m  the  will  of  the 
Right  Honourable  John  William  Earl  of  Dud- 
ley, deceased,  and  for  laying  out  the  sale  monies 
in  the  purchase  of  estates,  to  be  settled  to  the 
uses  of  the  said  will ;  and  for  other  ] 
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14.  An  Act  for  anthoriang  the  sale  and  ex- 
cliai4(e  of  certain  lands^  collieries,  heredita- 
xneots,  and  mining  stock,  forming  part  of  the 
^B^ate  of  John  Bowes  late  Earl  of  Strathmore, 
and  for  enabling  the  trustees  to  shift  the 
cliarges  affecting  the  inheritance  of  the  same 
lands  and  hereditaments ;  and  for  other  pur- 
poses* 

15.  An  Act  to  incorporate  the  president  and 
tmstees  of  Hugffens's  College  at  Northfleet  in 
ttte  county  of  Kent,  and  to  enable  them  the 
l>etter  to  carry  on  the  charitable  designs  of  the 
asud  college.  * 

16.  An  Act  to  increase  the  number  of 
tnxstees  for  the  management  of  the  Dollar  In< 
atitution  of  John  M'Nabb's  School,  and  to'in- 
corporate  the  trustees. 

17.  An  Act  for  enablinj|r  conveyances  to  be 
made  of  the  estate  and  interest  of  Elizabeth 
Goddard  (who  is  of  unsound  mind)  in  lands 
and  tenements  a  partition  or  division  whereof 
18  directed  by  a  decree  of  the  Hii^h  Court  of 
Chancery  made  in  a  cause  **  Whitmore  v. 
Goddard:* 

18.  An  Act  to  authorize  the  sale  of  an  estate 
called  Morrant's  Court,  otherwise  Morant's 
Court,  otherwise  Madam's  Court,  in  the  county 
of  Kent,  late  the  property  of  John  Fry,  Esjj., 
deceased,  and  for  applying  the  monies  to  arise 
by  such  sale  in  pa3rment  of  incumbrances 
affecting  the  said  estate,  and  for  investing  the 
residue  of  such  monies  for  the  benefit  of  the 
X»rtie8  beneficially  interested  in  the  said  estate. 

19*  An  Act  for  exonerating  the  trustees  of 
the  deceased  George  Paterson,  of  Castle  Huntly, 
£sq.,  the  elder,  of  their  expenditure  in  making 
improvements  upon  the  entailed  estates  left  by 
bim;  for  enabling  them  to  acquire  certain 
lands  contiguous  thereto,  and  to  grant  feus; 
and  for  certain  other  purposes. 

20.  An  Act  for  authorizing  the  sale  of  so 
much  of  the  entailed  lands  and  estates  of 
pundas,  in  the  county  of  Linlithgow,  bdong- 
in^  to  James  Dundas,  Esq.,  as  may  be  required 
to  pajr  the  debts  affecting  or  that  may  be  made 
to  afiEect  the  said  estates ;  and  fDr  enabling  the 
said  James  Dundas  to  borrow  money  upon  the 
security  of  the  said  lands  and  estates,  for  re- 
payment of  a  portion  of  the  monies  laid  out  in 
the  improvement  of  the  said  lands  and  estates, 
and  in  building  a  mansion  house  and  offices  for 
the  same. 

21.  An  Act  for  authorizing  the  granting  of  a 
new  lease  of  certain  coal  mines  and  heredita- 
ments in  the  county  of  Durham,  late  the  estate 
of  John  Lyon,  Esq.,  deceased. 

22.  An  Act  to  vest  in  trustees  certain  lands 
in  the  vicinity  of  Glasgow  which  belonged  to 
ihe  late  Colin  Gillespie,  for  the  purpose  of  sell- 
ing a  portion  thereof  to  ^y  off  the  debt  affect- 
ing the  same,  and  of  partitioning  the  fening  out 
the  remainder  for  the  benefit  of  his  heirs. 

23.  An  Act  for  extending  the  time  for  enroll- 
mg  (pursuant  to  the  statute  3rd  and  4th  Wil- 
ham  the  4th,  c.       " 


74,)  a  deed  executed  in  the 
colony  of  New  South  Wales  for  the  purpose  of 
enlarging  a  base  fee  in  hereditaments  at  Mes-     ^  „„ 

nnffham  m  the  county  of  lineoln  mto  an  estate  I  county  Si  Devon,  instead  of  selling  cer 
inieesimi^  -  ■ 


24.  An  Act  for  vesting  in  tiie  company  of 
proprietors  of  Northam  Bridge  and  Roads  cer- 
tain lands  in  the  town  and  county  of  South- 
ampton, and  for  empowering  them  to  sell  the' 
same. 

25.  An  Act  for  enabling  the  tmstees  of  tiie 
will  of  George  Charles  Kooke,  Esq.,  deceased^ 
to  cany  into  effect  a  contract  for  the  purchase 
of  the  ufe  estate  and  interest  of  Hannan  Rooke, 
widow,  in  the  real  and  personal  estates  of  the 
said  George  Charles  Rooke,  respectively  devised 
and  beoueathed  by  his  will,  and  for  raising 
money  for  that  purpose ;  and  for  payment  of 
the  debts  of  the  said  George  Charles  Kooke,  and 
of  the  legacies  and  arrears  of  annuities  be- 
queathed by  his  said  will ;  and  for  other  pur- 
poses incidental  thereto. 

26.  An  Act  for  enabling  leases,  sales,  and 
partitions  to  be  made  of  certain  estates  in  the 
county  palatine  of  Lancaster  heretofore  belong- 
ing to  John  Penson  and  MoUy  his  wife. 

27.  An  Act  to  enable  the  trustees  of  a  chari^ 
called  the  Leeds  Free  Grammar  School  to  seU 
parts  of  the  trust  estates  belonging  to  the  said 
charity,  and  to  purchase  other  lands,  for  the 
uses  and  purposes  of  the  said  charity ;  and  for 
other  purposes. 

28.  An  Act  to  empower  the  Dean  and 
Chapter  of  Westminster  to  sell  and  exchange 
certain  lands  and  hereditaments  in  the  parishes 
of  Paddington  and  Saint  George  Hanover 
Square,  in  the  county  of  Middlesex,  and  to  lay 
out  the  monies  to  arise  from  such  sale  in  the  pur- 
chase of  other  lands  and  hereditaments ;  and 
for  other  purposes. 

29.  An  Act  to  vest  certain  estates  in  the 
county  of  York  in  England  in  Alexander 
William  Robert  Bosville  and  Godfrey  Went- 
worth  Bayard  Bosville,  and  in  Skye  and  North 
Uist  in  Scotland  in  the  Right  Honourable 
Godfrey  William  Wentworth  Lord  Macdonald, 
and  to  enable  the  said  Lord  Macdonald  to  sell 
parts  of  the  said  estates  in  Scotland,  for  the 
payment  of  debts ;  and  for  other  purposes. 

30.  An  Act  for  authorizing  the  sale  to  the 
Right  Honourable  William  Baron  Ward  of 
certain  freehold  and  copyhold  hereditaments 
in  the  countv  of  Worcester  devised  by  the  will 
of  Thomas  Pickemell,  Esq.,  deceased,  and  for 
directing  theinvestment  of  the  purchase  money 
in  other  hereditaments,  to  be  settied  in  like 
manner. 

31.  An  Act  for  authorising  leases  to  be 
granted  for  quarrpng  and  mining  purposes  of 
certain  estates  in  the  Isle  of  Purbeck  in  the 
county  of  Dorset,  subject  to  the  uses  of  the 
will  of  Maria  Sophia  Richards,  Spinster,  de- 
ceased. 

32.  An  Act  for  enabling  the  Tunstall 
Market  Company  to  sell  their  estate  and  wind 
up  their  concerns,  and  for  dissolving  the  com- 
pany. 

33.  An  Act  to  enable  the  trustees  and 
executors  of  the  will  and  codicil  of  Sir  John 
Saint  Aubyn,  Baronet,  deceased,  to  ndse  a  sum 
of  money  towards  the  liquidation  of  his  debts' 
by  mortgage  of  his  devised  estates  i'*    *H 


m 


Lui  ofPrmUJfii0,  mot  PcMedL--. 


CmmtB^  Lmrd  Cfcworifar. 


Iwwihflkl  biriditameit*  in  th^  coaoty^lGHn- 
vali;  sad  to  raabU  tlie  said  tnwfet  to  oatuMcf 
tilie  TCferaiQD  la  fee  ninikle  in  the  taae  here- 
ditamfint%  vMltd  i&  them  for  that  parpoM 
under  the  ^inll  of  the  Reterend  John  MQle»> 
woith  Saint  Auhya,  decoued,  to  the  naes  of 
lh»  said  will  aad  codidl  of  the  said  Sir  Joim 
Saiot  Aubyiif  «P  a»  to  convert  anch  leaaaholda 
into  a  fee  Min{de  estate  in  possession;  and  idr 
other  purposes. 

34.  An  Act  for  the  bettor  BU|M)ort  and  hetter 
fcguhition  of  the  Hospital  of  tne  Uo(v  Jesos, 
founded  in  the  Manors  in  the  town  ana  ooun^ 
of  Newcattle-npoa-Tyney  at  the  costs  and 
charges  of  the  mayor  and  hurgesses  of  the 
town  of  Newcastle-upon-Tyne,  in  the  county  of 
the  town  of  Newcastle.npon*Tyne  aforesaid, 
and  for  confirmini^  sales  and  other  dispositions 
made  of  estates  formerly  nart  of  the  possessions 
of  the  said  hospital;  ana  for  othsr  purposes; 
and  for  repeelh^^  an  act  of  the  last  session  of 
parliament  for  the  same  purposes.  • 

35.  An  Act  to  amhorise  die  construction  of 
a  canal  on  the  estates  devised  hy  the  will  of 
the  late  Mr.  Jonathan  Passingham,  for  the 
transport  of  hricks  raanofactured  on  such 
estates,  and  to  enable  the  trustees  of  the  will  to 
c<Hnplete  the  purchase  of  an  adjoining  estate 
contracted  for  by  them;  and  for  other 
purposes. 

PRIVATE  ACTS, 

NOT  PRTNTBD. 

36.  An  Act  to  dissolve  the  marriage  of 
Bobert  Montgomery  Martin,  Esq.,  with  Jane 
Avis  Francis  Martin,  his  now  wife,  and  to 
enable  him  to  marry  again;  and  for  o(her 
purposes  therein  mentioned. 

37*  An  Act  to  extend  the  Relief  given  by  an 
act  of  the  6th  and  7th  years  of  the  reign  of  her 
present  Majesty,  intituled  "An  Act  to  declare 
that  certain  Persons  therein  mentioned  are  not 
Children  of  the  Most  Honourable  George 
Ferrers  Marquis  Townshend." 

38.  An  Act  to  dissolve  the  marriage  of 
Thomas  Brooks  with  Mary  his  now  wife,  and 
to  enable  liim  to  marry  again;  and  for  other 
purposes. 

RECENT   DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 


stated  that  this  WS8  an  aipealfinom  a  docrec  of 
the  Master  of  the  Bolls,  ana  involved  n  pcv- 
liainary  igneafim  vsspecting  the  evidenen  oC 
two  of  the  nlatntiff*s  former  nurtnea,  wbo  won 
now  made  defendants  by  oraer  of  Lord  Chm> 
ceUor  Lyndhurat,  eontaur  to  the  cpiuoo  o£ 
his  Loidohip  the  Master  of  the  Bolls,  <l  HiiL 
594).  The  bill  was  filed  for  a  partnership  ac- 
count, and  for  the  purpose  of  maldag  the  estate 
of  a  Mr.  Nash,  deceased,  and  one  of  the  al- 
leged partners,  hahle  for  a  certain  prtyrtk» 
ot  the  loss  sustuned  in  n  com  apecahtkn 
stated  to  have  been  entered  into  by  the  plaimiff 
eonjoiodv  with  Nash»  Carpenter,  Wiehb,  and 
ShspparOy  who  were  respectively  to  have  par- 
ticipsted  in  given  proportions  in  the  profits,  if 
any,  of  the  transaction,  and  to  have  contriboted 
in  like  manner  to  any  loss  which  nu^ht  be  sos- 
tained.  The  adventure  having  been  unroc* 
cessfol.  Carpenter  paid  his  portion  of  the  d&- 
fidenqr,  ana  an  account  had  been  settled  be- 
tween ths  plaintiff  and  Webb  (who  had  heoame 
insolvent)  and  Sheppard ;  money  had  been  paid 
by  the  latter  two,  and  they,  upon  being  released 
by  the  plaintiff  from  all  his  demands  upon 
them,  iuul  released  all  their  claims  ia  the  parb- 
uership  affiur.  The  object  of  the  bill  was  to 
obtain  from  the  executors  of  Naah  hia  propor- 


l4ir)r  Qiiutnar. 
mU$v.Na»h,    July «<Jtb,  1847. 

nVIDENCE    OF    UNINTERESTED     PARTNEB8. 

A  hiil  hatnnfi  bem  fled  htf  the  plamliff  for 
contributumfrom  his  co-partners  in  an  tot- 
succes^ul  adventure.  Held,  that  the  em- 
dence  of  th^te  dtfendants  who  had  dis- 
claimeJallprqfits  and  had  been  released  by 
the  plaint\f  from  aU  demands  6y  him,  was 
admissible  ^  the  purpose  of  estabUshsng 
the  fact  Iff  the  eo^partnershq). 

Mr.  BowpcH,  with  when  woe  BCr«  P^yott, 


and 


tion  of  the  loss,  and  the  Master  of  the 
had  permitted  Uie  evidence  of  Webb 
Sheppard  to  be  read  for  the  pnrnose  of 
bltsmnf^  the  fsct  of  the  partneruun.  An  ob- 
jection was  takcai,  that  they  hod  onch  an 
interest  in  the  suit  as  would  dinqaah'fVr  them 
from  giving  evidence  in  the  cause,  but  the 
learned  counsel  contended  thai  they  wen 
merely  formal  parties,  and  might  there£>i^  by 
the  practice  of  the  courts  of  equi^,  be  mam 
witnesses. 

Mr.  J.  Russell  and  Mr.  Smvthe,  contri,  anb- 
mitted,  that  the  plaintiff  eonla  no^  by  nleasBng 
two  of  several  partners,  obtain  enmenot  6om 
them  whereby  the  remainiog  co-paitncra  migfat 
be  damnified.  They  argued  dial  the  ddsndants 
were  substantial  parties,  «s  they  had  an  interest 
in  the  subjectMnatter  of  the  suit.  Another 
objection  was,  that  there  was  no  order  drnt 
their  eiddence  should  be  read,  hot  aioaplyaa 
order  to  admit  it,  saving  all  just  czcepliona. 
They  cited  Mwrrmf  v.  Shadmell^  2  Veo.  k  Boo. 
401 ;  Biachett  v.  Weir,  6  Bam.  &  C^eo.  395; 
and  Exparte  Benfield,  5  Yes.  424. 

The  Lord  ChameeUar^  without  calling  Uit  % 
reply,  said,  he  had  no  doubt  from  the  etat^ 
ment  that  the  evidence  waa  receivable,  lb 
prevent  it  there  must  be  an  intereot  resaltiqg 
tram  the  suit,  and  not  merely  a  remote  taor 
itingent  interest.  AfW  stating  ths  facta,  his 
lordship  said  the  suit  had  tennmated  as  ta  the 
one  who  had  paid  hia  shace*  The  other  tm 
had  been  released  by  the  plaintiff  and  had  ^a- 
claimed  all  interest.  It  might  have  been  di£> 
ferent  if  there  had  he^nany  jjrofits.  Their  iSs- 
daimer  would  enable  ths  plaintiff  to  DHnfaune 
himself  out  of  the  estate  of  Naah,  and  it  «^ 

t  peered  to  hia  loroshipv  thenfon^  that  the 
Master  of  the  Befis'came  to  a  right  cnndiiaina 
when  he  decided  that  tb^  evidenee  might  he 
received. 


Swperkt  Omm  /  *RoMij'^.  C  WUffUMfmKi-^fk$^Bkmie0kF'fFiffrm». 


80X.SGITOS.-^7  &  8  YlOT*  C  7X— JiRTCCliEa^ 

7W  mduae  fke  eamt  to  enereiitf  the  pmom 
SFWemith*^9thseet.(^ik$7»SViti^c. 
73,  ofdirettinfftktit  the  mtvjm  e/on  ariiekd 
derk  $haU  he  taken  tb  eommmufe  h^ore  ike 
JIHrn^  ^the  tffidatiU  reqtamd  hy4ke9tk 
meet;  eonte  prmmd 'fin*  tke  fitm-^xtrnptUmoe 
vUh  theregitUUiom  t^the  wt  mmet  be  shoem. 

Mr.  Totter  moved,  under  the  9th  sect  of  the 
6  8^7  VicU  c.  76,  that  the  aenrice  of  an  articled 
clerk*  whose  articles  bore  date  in  Feb.  1846, 
nuj^  be  directed  to  conunence  firom  the  date 
of  ue  artidas,  notwithataading  the  omiaaion  of 
the  solicitor  to  whom  he  was  articled  to  file  the 
affida?it  of  the  execution  of  the  articles  required 
by  ih»  act,  within  six  months  after  their  execo- 
tiioii*  He  dwelt  upon  the  hardship  of  the  derk 
liaviDg  to  suffer  fac  ihe  neglect  of  the  attorney, 
but  could  not  adduce  any  other  reason  for  the 
non-compliance  with  the  statutary  requirements 
tbaa  inadvertence. 

Lord  LangdeU  said,  thai  for  aught  he  knew 
the  attorney  might  be  answerable  in  damages 
to  the  cleric  but  before  he  could  interfere,  some 
gronnd  for  interference  must  be  shown  hhn. 
To  bold  ihsX  in  any  case  of  inadvertence,  the 
mie  might  be  dispoised  wit3i,  would  make  it 
absurd,  as  would  be  seen  bv  supposing  such  a 
proviaion  to  be  inserted  in  tne  act. 


Otff  *^^aiiC0lIot  9ltit|^  Hvitct* 
B»u^fieildY.  Mould.    June  12  &  ]9>  1847. 

BVIDSNC3B.— COSTfl.'^BAKKBVrr. — VBMDOA 
AND  PUBCHA8BB. 

A  btmkruptfiwn  whom  a  purehaee  had  been 
made  was  egammed  as  a  wHmss  for  the 
plaintiff  em  a  euit  metituted  by  the  pur- 
chaser. Upon  an  objection  being  taken  to 
his  evidence,  on  the  gromsd  of  his  interest 
in  the  surplus  of  his  estate,  the  cause  was 
ordered  to  stand  over.  A  release  was  then 
executed,  and  liberfg  was  given  to  the  plain- 
tiff to  prove  the  egeeution,  and  to  emanme 
'  Use  bimkrmpt  vpan  the  oid  inierrogaimries, 
or  upon  the  new,  the  plaintiff'  paying  the 
costs  as  between  solicitor  andeltent. 

This  soit  was  instituted  by  tha  purchaser 
firom  the  assignees  of  Joseph  Mould,  a  bank- 
rupt, of  his  interest  in  a  mortgage  debt,  secured 
lOBpaa  cfirtain  leasekdd  prcmiaes,  of  whidi  the 
lAortgagor  was  a  tenant  in  common  with  some 
of  the  defendanta.  The  bill  was  filed  for  the 
purpose  of  obtaining  payment  of  the  moi  ^  „ 
debt.  The  plaintiff  bad  examined  the  bank- 
nipt  as  a  witness  to  prove  his  interest,  at  the 
time  of  the  bankruptcy,  in  the  mortgage  debt, 
bul^  the  cause  coming  on  to  be  heard,  an  ob- 
jfctioQ  was  taken  to  his  evidence  being  read,  in 
Qonaequence  of  his  not  having  released  his  in- 
terest in  the  surplus  under  the  fiat,  and  it 
vtff  accordingly  ordered  that  the  cause  should 


faibit  ittterrogalorios  t»  eMMkb  the 
the  bankrupt. 

Mr.  AEeeii,fbrlhe  plaintiff,  now  mcpvsd  te 
fibenj  to  prove  Ihe  allowanee  of  the  ceniicnBi^ 
and  the  esecotienci  of  a  release  by  ^  banimti^ 
and  to  i«-exanilne  the  bankrupt  o«  ibe  iiitatf- 
rogatories  upon  whidi  he  had  already  beta  6»> 
amined,  or  upon  other  interrogatories  for  thA 
purpose.  The  motion  wns  supported  by  aft 
affiaavit  tet  the  omission  to  obtain  iJie  ezemiN- 
tton  of  the  reikase  was  purely  accidental.  He 
referred  to  MHward  v.  Atkins,  (cited  in  a  note 
to  Cox  V.  AUingham,  Jac.  839.) 

Mr.  RusseU,  for  the  defendants^  opposed  tlie 
motion,  and  cited  Vai^hmy.  Worral,  2  Swanat 
iOl.  « 

June  19.  IBs  Honour  this  day  ordefed,  thift 
the  plaintiff  shoidd  be  at  liberty  to  examine  the 
bankrupt  on  the  same  interrogatories  on  vAiiA. 
he  had  before  been  examinM,  or  to  examine 
otfier  witnesses  to  prove  the  certificate  and  f»- 
lease,  but  that  the  plaintiff  must  pay  the  coata 
of  the  application  amd  (A  the  former  examiBar 
tion  as  between  solicitor  and  client. 


Vitti^iBnctllBX  493igrsin. 
Fisher  Y.  Fisher.    April  21  &  22,  1847. 

»AnTIBa.-*-BVIDBIfCX. — ^iNaOLVENT. 

The  court  refused  to  make  an  order  for  «#» 
amining  an  insolvent  who  had  been  plaintiff 
in  the  original  suit,  although  his  assignees 
had,  in  consequence  qf  the  defect,  Jmed  a 
supplemental  biUfar  4he  same  objects,  and 
asked  leave  to  examine  Mm, 
This  was  a  motion,  on  behalf  of  assignees, 
who  were  plaintiffs  to  the  supplemental  bill,  fbr 
leave  to  examine  the  insolvent,  who  was  plain- 
tiff to  the  original  bill,  the  object  of  both  bill| 
being  identical,  viz.,  for  an  account  of  costs 
due  from  the  defendant,  as  agent,  who  had  re- 
cdved  them  for  the  plaintiC  (the  insolvent^ 
his  principal.  The  issue  raised  between  the 
parties  was,  as  to  the  fact  of  agency  at  the  time 
when  the  costs  were  received. 

Mr.  J,  Russell  and  Mn  Sidney  Smith  a^^ 
peared  in  support  of  tly3  motion,  and  contended 
that  the  insolvent's  evidence  was  admissible^ 
his  interest  having  ceased  from  the  date  of  the 
insolvency,  or  of  Uie  bling  of  the  supplemental 
bfll  by  his  assignees. 

The  motion  was  opposed  by  Mr.  Bagshawe^ 
who  submitted  that  the  insolvent  still  remained 
liable  in  respect  of  the  costs,  and  his  evidence 
was  not  therefore  receivable.  If  he  were  not  a 
party,  the  present  special  application  was  unne- 
cessary. Upon  both  grounds,  therefore,  it 
ought  to'be  refused. 

The  following  cases  were  cited : — Hewatson 
V.  Tookey^  2  Dick,  799;  Armiter  v.  Swanton,  1 
Amb.  393  ;  Mutteux  v.  Mackreth,  1  Ves.  J. 
142  J  Ewer  v.  Atkinson,  2  Cox,  393 ;  The  Cor- 
poratum  of  Colchester  v.  ■  ,  1  P.  Wms. 
595 ;  Wheeler  v.  MaUns^  4  Mad.  171 ;  Sharp  v. 


HuXUtt,  2  S.  &  S.  496 ;  Benaoa  v.  Chester,  Jac 
577  s  Lord  Huntingtower  y.  Sherbom,  5  Bear. 
380;    JEdwards  v.   Goodwin,   10   Sim.   I2ti 
stand  over,  with  fiberty  for  the  pMntiff  to  ex-  Robertson  v.  Southgate,  5  Hare,  223. 
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Superior  Ctmrts :  Vke'Ckmteeihr  Wtffnm^^^BxeheqMer^ 


AprU  22.  Sir  Jomet  Wigram^  V.  C,  now  de- 
Urvred  judgmeDt  as  follows  :-~Thi8  case  is 
oiaiiifestly  one,  merely  one  of  form^  and  of 
more  or  less  expense.  It  is  clear  that  the  as- 
ngnees,  althouf^h  at  liherty  to  drop  the  suit, 
have  not  done  so,  hut  have  adoptea  it.  They 
might  have  commenced  anew  suit,  and  then 
ihey  might,  as  a  matter  of  course,  have  ex- 
•mmed  the  insolvent  as  a  witness,  saving  just 
exceptions.  Having,  however,  thought  proper 
to  adopt  the  suit,  they  will  have  to  take  the 
consequences  of  doing  so.  The  Question  is, 
whether  the  exclusion  of  the  insolvent's  evi- 
dence is  one  of  those  consequences  of  the 
adoptiAi  hy  them  of  the  original  suit — whether 
the  msolvent,  upon  these  pleadings,  is,  for  any 
purpose,  to  he  considered  as  a  party.  If  he 
18,  he  cannot  he  examined ;  if  he  is  not,  then 
1m  is  a  competent  witness  for  th«  assignees  in 
their  supplemental  suit.  First,  then,  is  he  a 
party?  Will  he  be  Uahle  for  the  costs  ?  Now, 
the  practice  is  well  settled,  that  where  a  sole 
plaintiff  becames  bankrupt,  and  his  assignees 
do  not  choose  to  adopt  the  suit,  the  defendant 
may  dismiss  the  bill,  but  without  costs.  Wheeler 
Y.  Malins,  4  Mad.  171 ;  and  Lord  Hunting- 
tower  V.  Sherbom,  5  Beav.  380,  are  authorities 
for  that  proposition.  And  it  has  been  admitted 
by  the  defendant's  counsel,  that  the  insolvent 
does  not  remain  a  partj  upon  the  record  as  to 
any  demand  for  costs  m  the  cause.  Then,  as 
to  nis  interest  in  the  result  of  the  suit,  it  ap- 
pears that  all  the  interest  and  liabilities  of  the 
msolvent  have  been  transferred  to  his  assignees. 
Then,  does  he  remain  a  formal  party  to  the  suit  ? 
It  is  admitted  that  his  name  must  remain  in  the 
original  suit,  and  that  all  future  orders  and 
decreies  will  be  entitled  in  the  original  suit ;  but 
this  does  not  anpear  to  answer  the  question. 
The  original  cause  was  instituted  by,  and  in  the 
name  of  the  insolvent,  and  his  name  wiU  still 
be  used  therein  as  a  means  of  describing  that 
suit ;  but  the  question  is,  whether  the  original 
suit  is  not  merged  in  the  supplemental,  and 
the  insolvent  as  completely  discharged  as  if  the 
assignees  had  filed  an  original  bill.  Although, 
for  the  purpose  of  describing  the  original  suit, 
the  name  of  the  insolvent  must  be  still  used, 
he  will  not  have  to  be  served  with  any  proceed- 
ing in  the  cause,  nor,  in  the  event  of  his  death, 
will  his  personal  representatives  be  necessary 
parties  to  any  future  proceedings.  In  the  ab- 
sence of  authoritv  upon  the  point,  my  conclu- 
sion would  have  been,  that  the  insolvent  had 
ceased  to  be  a  party,  and  that  the  assignees 
had,  in  truth,  suppressed  the  proceedings  in  the 
original  suit,  and  that  nothing  remained  but 
the  supplemental  suit.  I  do  not,  however, 
mwn  to  go  beyond  the  case  before  me,  nor  to 
tOj^  what  my  decision  would  be  in  the  possible 
case  of  the  bankruptcy  being  disputed.  Robin- 
son  V.  Southgate,  5  Hare,  223.  The  remain- 
ing question  is,  how  far  the  present  case  is 
effected  by  the  decisions  in  Hewatson  v.  Thokey, 
nnd  Ewer  v.  Atkinson  ?  In  the  former  of  these 
cases.  Sir  Lloyd  Kenyon  had  made  an  order 
jwailar  to  the  one  now  asked,  which  the  Lord 
l^Haoceilor  had  discharged.      I  cannot   but 


think,  on  reading  that  case,  that  tlie  Lord 
ChanceUor  did  so  on  the  ground  suggested  by 
Dickens,  namely,  that  the  insolvent  or  bank- 
nipt  remains  a  party,  not  in  name  cmly,  bat 
liable  for  costs.  In  Ewer  v.  Atkimtomy  2  Cox, 
393,  three  persons  were  made  partiee;  the 
three  filed  the  bill,  and  the  three  became  bank- 
rupt. Applieation  was  made  by  the  asagnees 
for  leave  to  examine  on^  of  ue  three.  The 
Master  of  the  RoUs,  in  that  case,  after  obeenr- 
ing  that  the  banknipt  was  clearly  a  good  wit- 
ness, ordered  the  original  bill  to  be  amended 
by  striking  out  the  name  of  the  banknqit  whom 
the  assignees  desired  to  examine,  and  that 
being  done,  the  assignees  should  be  at  liberty 
to  examine  the  bankrupt  as  a  witness  in  t^ 
suit.  The  Master  of  the  Rolls  thoofffat  that  the 
regular  course,  and  I  cannot  think  the  right  to 
examine  a  witness  depends  upon  the  question 
whether  he  was  a  sole  plamtiff,  or  whether 
there  were  others  joined  with  him  as  co- 
plaintiffs.  If,  however,  in  this  case,  the  plain- 
tiffs were  to  amend  the  bill  by  striking  oat  the 
name  of  the  insolvent,  there  would  then  be  no 
cause  in  existence.  It  has  been  said,  indeed, 
by  Mr.  Bagshawe,  that  if  the  insolvent  is  not  a 
party,  a  special  application  would  not  be  neces- 
sary. If,  nowever,  I  were  at  liberty  to  act  upon 
my  own  opinion,  I  should  not  be  deterred  by 
that  observation  from  making  the  order  pnryed 
at  once.  It  is-  quite  enough  to  show  that  a 
special  apphcation  is  necessary,  inasmuch  as  no 
case  has  occurred  in  which  the  order  has  been 
made,  although  the  case  must  be  one  ot  com- 
mon occurrence.  I  think,  therefore,  that  the 
proper  course  will  be,  not  to  make  each  an 
order  as  that  which  is  asked,  as,  by  doing  so, 
I  should  be  opposing  the  order  m  the  Lord 
Chancellor,  and  that  of  the  Master  of  the  RoBs ; 
but  I  strongly  recommend  an  application  to  the 
Lord  Chancellor,  who,  probably,  may  think  it 
a  fit  case  in  which  to  make  the  order. 

Motion  refused,  with  costs. 


VoUans  Y.  Fletcher.    Trinity  Term.  May  26, 
1847. 

RAILWAY  COMPANY. — LBTTVR  OP  APPLICA- 
TION, — LKTTl^R  OF  ALLOTMBNT. STAMP. 

Aparty  appUed  by  letter  for  shorts  m  m  pr^ 
jected  raUwuy  company,  and  reeehed  in  re- 
ply a  letter,  statina  thai  ten  had  been  al^ 
lotted  to  kirn,  and  that  he  mmat  pay  the 
deposit  into  a  banker's  named  by  a  certain 
day,  or  the  committee  might  caned  the  si- 
loiment :  Held,  that  these  leUera  were  sd- 
ndssible  in  evidence  withomt  a  stamp. 

Assumpsit  for  money  had  and  received  for 
the  plaintiff's  use :  Plea,  mm  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  it  appealed 
that  the  action  was  brought  on  the  authority  of 
Walstab  v.  Spottiswoode,  15  M.  &  W.  501; 
against  a  managing  director  of  a  projected  laO. 
way  company,  which  was  afterwards  abandoned, 
to  recover  back  the  sum  of  2lL,  being  die 
amount  of  a  deposit  paid  by  the  plabtiff  on 
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en  shares  allotted  to  him.  The  plaintifT  pro- * 
)Osed  to  give  in  evidence  the  following  letters, — 

"To  the  Provisional  Committee  of  the  Bir- 
mingham, West  Bromwich,  Wedneahury, 
anH  Walsall  Junction  Railway. 

"  Gentlemen,—!  request  that  you  will  allot 
ne  30  shares  of  20/.  each,  in  the  ahove-named 
x>mpany,  and  I  hereby  undertake  to  accept  the 
»me  or  any  less  numoer  you  may  allot  me,  to 
pay  the  deposit  of  21,  28.  per  snare  thereon, 
md  to  sign  the  parliamentary  contract  and  sub- 
schbers'  agreement  when  required. 

"J.W.T.VOLLANS." 

To  that  letter  the  following  answer  was 
sent, — 

"Not  transferable. 

"  Birmingham,  West  Bromwich,  Wednesbury, 

and  Walsall  Junction  Railway. 

"  Provisionally  registered. 

"  Capital  200,000/.  in  10,000  shares,  of  20/. 

each.    Deposit  21,  2t.  per  share. 
"  Allotment,  No.  348.    Ten  shares.    Deposit 
21/. 
"  Birmingham,  29th  Oct.  1845. 

"  Sir, — ^We  are  directed  to  inform  you  that 
the  committee  of  management  have>  in  com- 
pliance with  your  application,  allotted  to  you 
ten  shares  in  this  undertaking,  and  that  the 
deposit  of  2/.  2s,  per  share,  amounting  to  the 
sum  of  21/.,  must  be  paid  to  one  of  the  under- 
mentioned bankers,  on  or  before  Thursday  the 
6th  day  of  Nov.  next,  who  upon  receipt  tnere- 
of  will  sign  the  voucher  at  the  foot  of  this 
letter. 

"  In  default  of  payment  of  the  above-bamed 
deposit  by  the  day  mentioned,  the  committee 
r^erve  the  power  of  cancelling  the  allotment 
without  notice. 

"  This  letter,  with  the  banker's  receipt,  must 
be  exchanged  for  scrip  certificates,  which  will 
be  granted  upon  your  executing  the  subscribers' 
agreement  and  parliamentary  contract,  without 
which  no  person  will  be  recognized  as  a  sub- 
scriber or  be  entitled  to  any  interest  in  the 
undertaking. 

"  We  are,  Sir,  your  obedient  servants, 
"  W.  H.  RaECE,  Solicitor. 
"  W.  R.  Kettlk,  Sec.  pro  temp." 
(Here  followed  the  names  of  several  bankers.) 

It  was  objected,  on  behalf  of  the  defendant, 
that  the  above  letter  amounted  to  an  agreement, 
and  should  have  been  stamped  accordingly. 

The  learned  judge  was  of  that  opinion,  and 
iKmsuited  the  plaintiff,  reserving  leave  to  move 
to  enter  a  verdict  for  him.  A  rule  nisi  having 
been  granted, 

Crowder  and  Ball  showed  cause.  The  letter 
of  application  and  the  letter  of  allotment  were 
evidence  of  a  contract  between  the  company  and 
the  plaintiff,  and  therefore  required  an  agree- 
ment stamp,  under  the  .55  Geo.  3,  c.  184,  sche- 
dule  title  "agreement."  There  was  a  proposition 
on  the  part  of  the  plaintiff  to  take  an  allotment 
of  30  shares,  or  any  less  number,  and  an  agree- 
ment by  the  company  to  allot  ten.  The  language 
of  the  55  Geo.  3,  c.  184,  is  similar  to  that  of 
the  old  Stamp  Act,  23  Geo.  3,  c.  58,  with  re- 
spect to  which  Lof  d  Kenyon,  in  the  case  of 


Robinson  v.  Drybrough,  6  T.  R.  317,  says,  tiiHt 
it  was  "  thus  particularly  penned  to  obviate  any 
objection  which  ingennity  might  raise  to  creep 
out  of  it." 

MwH^f  in  support  of  the  rule.  The  letter 
of  appUcation  and  the  letter  of  allotment  do  not 
constitute  the  contract,  which  only  arises  upon 
the  plaintiff's  acceptance  of  the  shares  allotted* 
His  letter  contains  a  request  for  shares,  to 
which  the  company  reply  by  offering  some  upon 
certain  terms,  which  must  be  complied  with 
before  there  can  be  any  valid  contract  between 
the  parties.  Until  the  payment  of  the  deposit 
into  the  banker's,  there  is  no  evidence  of  the 
plaintiff's  assent  to  accept  the  shares  upon  the 
conditions  stated.  A  mere  proposal  in  writing 
for  a  contract  does  not  reqmre  a  stamp,  Penm* 
fold  V.  HamiUon,  2  Stark.  475 ;  Edoar  v.  Bluk, 
I  Stark.  464 ;  Drant  v.  Broum,  3  B  &  C.  665. 
In  this  case,  if  the  plaintiff  had  refused  to  pay 
the  deposit  into  the  bank  by  the  day  namea,  it 
is  clear  that  there  would  have  been  no  contract 
This  clause  of  the  Stamp  Act  was  under  con-* 
sideration  in  Vaugkan  v.  Brine,  1  Man.  &  G. 
359>  and  Beeching  v.  fVestbrook,  8  M.  &  W. 
411. 

Pollock,  C.  B.  We  are  all  of  opinion  that  no 
stamp  was  requisite.  The  true  test  is  this,  was 
the  plaintiff  at  Hberty  on  receiving  the  letter  of 
allotment  to  refuse  to  accept  the  shares  on  the 
terms  mentioned.  We  tnink  he  was:  and 
therefore  the  rule  must  be  absolute  to  enter  a 
verdict  for  the  plaintiff. 

Alderson,  Bjotfs  and  Plait,  B.'s  concurred. 
Rule  absolute.*^ 


Court  of  Kcbuto. 
Exparte  Hall,  in  re  Carey.    July  5  &  21, 1847. 

OFFICIAL  A88IONBK.— OMISSION.— COSTS. 

A  proof  of  a  debt  having  been  made  and  a 
dividend  declared,  but  the  name  of  the  cre^ 
ditor  having  been  omitted  in  the  dividend 
list,  whereby  the  whole  estate  had  been  di^ 
vided  among  the  other  creditors,  the  official 
assignee  was  held  to  be  personally  answer^ 
able  for  the  amount  of  the  proof  to  which 
the  creditor  would  have  been  entitled  had  kis 
name  been  included  in  the  list,  and  for  the 
costs. 
The  fiat  in  this  case  was  issued  on  the  4th 
of  April,  1842,  and  creditors'  and  an  official 
assignee  were  duly  appointed,    Mr.  Belcher 
being  the  latter.    The  petitioner,  James  HaU, 
was  a  creditor,  and  proved  for  353/.  I4s,  2d,, 
and  his  affidavit  of  debts  was  filed  with  the 
proceedings.      The  official  assignee  delivered 
to  the  commiseioner  a  list  of  the  bankrupt's 
estate,  the  amount  of  debts  and  dividend,  but 
omitting  the  name  of  the  petitioner.   The  com- 
missioner, acting  on  this,  declared  a  dividend 
of  Is.  0{d,  in  the  ])ound.    The  solicitors  to  the 
fiat,  upon  this,  made  out  the  usual  list  for  the 
official  assignee  to  make  out  dividend  warrants, 
and,  on  the  solicitor  of  the  petitioner  applying 
for  his  warrant,  he  was  told  that  his  name  did 

«  See  Clarke  v.  Cht^Un,  ante,  p.  567. 


SuperitfOtmlt^Qmrt^ 


m^mgffmi  in  tfaa  Ikt  and  bflihllie 

t«  Ike  iat  and  tbi  oibM  nmfgn  ^ciwii^ 

aH  serpMMilnlity»  Aa  ^ti/6£ 

praying  a  declaration  that 


vat  Bfatantint 
Mr.  BeTdur  had 


Idrnadl  fiaUa  fkvr  ISl.  10d.»  tfaa  i 


md  Om  dmd»d]V7aUa  toUn,aBdaULlBBi^ 
Ihalirt  uMiyiBg^tha  aecniilMa  hi  1m 
Itadahatf  take  or  aeod  the  booka 
^Qch  wanmit^  togcd^  with  the  fia^  (a 
lying  the  aeciniliaf,)  fty  the  accogatatfl  i&lMnk. 


praying  s 

nadorad 

af£vidaidon36»l.  l4a.9d.8tlf.'o^  m  tbaj  raptoy^  who  dhal!  irartatn  that  the 

anch  wamnla  doea  not  exceed  the  amn  alSHid* 
ing  m  hia  name  to  the  cndic  of  the  bodcnipt's 
eetate«  &c^and  shall  tetam  ^  wvnoli  a»cbe 
official  aaskpee  for  ddirerf  ^  ^  cietfima.* 
t  take  itaia  coaU  not  be  done  widioiit  the 
lists  bem^  perfected  fai  the  prewhice  of  dw 
official  assurnea.    My  impression  is,  tliat  it  it 
the  do^  of  the  official  assignee  not  to  sign  ^ 
list  witnont  ascertaining  that  it  is  comet.  Thst 
is  my  impression.    I  am  Teiy  much  con&med 
in  the  view  I  take  of  Ae  matter  by  Mi.  Fon- 
blanqne,  who  coticufs  with  me,  wbo  la  ao  mil 
acquainted  with  the  practice  and  die  whole 
coiusa  which   thia  matter  haa  taken.    Hicie- 
Ibre,  the  official  assignee,  not  aakiiq;  Aat  the 
solicitor  may  be  brought  here  either  to  take 
the  whole  burden,  or  to  share  it  wi&  htm,  I 
am  afraid  that  I  must'  charge  the  reapondoit. 
The  petitioner  can  have  only  as  nudi  as  he 
would  have  had,  had  his  dfcbt  bera  indnded. 
The    petidoner  must  hare    the  dmdead  ha 
wocdd  have  had  If  this  dividend  had  been  cal- 
cuhted>  and  the  respondent  wifl.  recoup  him- 
self out  of  the  estate  which  haa  come  in  or 
msM  coaoe  in.    The  petitiener^  eooily  is  on^ 
to  nave  such  amount  aa  he  wodd  have  had,  if 
the  debt  had  been  included  m  the  calbolatSon. 
The  next  thing  wil!  be  to  make  fpood  to  the 
assignee  what  he  pays.      There  ia  not  the 
slightest  ground  for  Uie  imputation  of  iMgli* 
^ence.    I  make  the  order  without  the  digfatest 
imputation  upon  him.    He  is,  I  vnderrtand, 
an  excellent  officer.    Hiis  is  an  nnlueky  dSp, 
of  which:  he  may  not  have  been  the  os^inal 
author.    There  is  no  offiannve  impotalkm  upon 
him.    I  am  afraid  the  official  aaayiee  mwst 
pay  the  costs*    I  make  this  order  whh  the 
greatest   respect.      Mr.   Fonblanosa    is   Ae 
highest  possible  testimony  upon  tmt  anbiect, 
and  he  considers  him  to  be  an  ezceOent  oflioer. 
I  do  not  know  what  order  the  eourt  would 
have  made  if  die  solicitor  had  been  brought 
here.    I  hope  that  in  future  officisd  aaasigneei 
win  oonaider  it  their  duty  to  aacertain  tiiat  tiie 
lists  agree,    I  have  no  doubt  that  ^here  is  not 
another  official  assignee,  whedier  ia  town  at 
ceuntty^  wbo,  under  the  same  drcumataoccs, 
would  not  have  fallen  into  the  same  error.    I 
trust,  however,  that  now  it  will  be  weD  known 
that  the  court  has  put  that  constmctiaD  upon 
the  ocder^  that  the  assignee  must  aactftrai  lor 
himself  that  every  creditor  ia  inchuied. 


povnd,  and  ate  tli»  caala  ef  tiia 

ami  die  costs,  ehaq<ea>  and 

bf  the  patitioner  ia  cadesproQiii^  to  obtaimi 

uefuamt  of  the  dividend* 

Tk»  affitbvit  of  the  deik  to  the  official  aa* 
sifaea  stated  tha^  according  to  the  piactioe  in 
baokruptcy,  the  solicitor  to  the  estate  ought  to 
OMke  out  correct  lists  of  the  cieditoeSklor  whtdi 
faa  is  paid,  and  the  official  aasignaft  has  no 
means  of  knowing  whedier  the  list  ia  coirect» 
widioQt  reliernng  to  the  caicinal  proeaedinga  or 
hia  private  memoraiKhw  He  alao  awore  that 
the  name  of  the  petitioner  had  been  purpoedy 
omitted,  under  the  miaCaken  idea  that  the  wore 
**e£ia^**  inserted  in  die  margin  to  denote  that 
hia  proof  had  been  exhibited  meant  that  it  had 
been  ezpiB^ged. 

Mr.  Baoon  and  Mr.  WUUg,  on  behalf  of  the 
officiid  aasignee,  called  the  attention  of  the 
court  to  the  1  &  2  W.  4,  s.  22,  appointing* 
official  assignees ;  rad  to  the  rules  of  J^Ioveai- 
ber,  1842,  which  described  ia  detail  their 
^Dtiea^  From  theae  it  waa  to  he  inlnnred  that 
the  official  assignees  were  merely  the  official 
aoeountantB  in  bankmptey,  and,  aa  sock,  conld 
net  be  justly  held  leaponaible  for  an 
fluch  as  that  which  had  oecarrad  in  the  present 
case. 

Mr.  Buidl  and  Mr.  TiUotton,  on  behalf  of 
the  petitioner,  insisted  that  the  official  assignee 
was  appointed  exdnavely  for  the  purpose  of 
protecting  the  funds,  and  distributing  them 
lADperly,  and  that,  as  it  was  by  Ms^  neffligeoce 
the  omission  had  occurred,  he  was  the  party 
raa^  liable. 

The  Chiff  Judge  asked  die  eonsel  for  the 
<]fficial  assignee,  whether  it  was  desired  that  the 
sfllkitor  to  the  fiat  should  be  served  with  this 
petition,'  so  aa  to  enable  ihe  court  to  decide 
whedier  such  solicitor,  if  a  party  to  the  error, 
ahodld  share  theresponsibiltey? 

The  respondent's  connsd^  after  fealdag  time 
to  consider  the  suggestion  of  the  court,  said 
their  client  was  willing  to  leave  that  to  the 
court,  but  they  did  not  desire  it. 

The  ChitfJwlffe.  The  official  aasignee  de^ 
clines  to  ask  that  the  matter  should  stand  over 
for  die  service  of  the  petition  upon  the  solidtw 
to  die  fiat.  The  24th  ckuse  of  the  Order  of 
12Kb  November,  1842,  voints  ont  the  mode  of 
making  a  dividend,  and  directs  as  follows  :^ 
That  where  a  dividend  has  been,  or  may  be, 
declared,  the  solicitor  shall  prepare  lists  and  so 
0D»  and  then  "  the  official  assignee  shall  ex- 
amine  and  sign  the  several  lists,  if  correct,  and 
shall  prepare  booka  at  the  expense  of  the  estate, 
remtatnmg  as  many  blank  warrants  as  may  be- 
neeessary,  according  to  die  form  given  in  the 
sehedule,  and  shaU  number  and  fiU  up  a  war- 
rana  for  eaelv  dividead,  sad  insert  in  each 
'waoantthenamaofthsfictditor^to  which  the 
number  of  such  wasnnit  imiH^€»d  in. the  list. 


AKALTOCAU  DIGEST  OP  CASKS, 

BVPORVftn  Uf  AfcL  VHB   OOUBnk 


tf eiUMA  S«la  tf oust*. 
FRACTICS. 

IS/fa^  A  defendant  daacrihed  ladMvntof 
fnauaoasaA'^W.W.KipiBi''  enland  aAi^ 


iiMfi^cten%ci#  4r  €iMf> 


Cmtritk 


tm 


r.  W.  KlpiD.'*  An  aiBdafh  ia  0a{iport  of  • 
lie  for  jiia|<flMiil  as  in  cue  of  a  nonrat,  en<» 
ded  "Sdwaid  LoOMx,  pluntUT,  9.  William 
fdto  nimfv  defendant:"  HeU,  anffidentJ 
lOMBT  T. £iMii,  4  D.  &  L.  395,  S.C.  16 M.& 
V.94. 

And  «ee  Amearanef,  4;  DwfnajwUj  l;i 
\ieetmeni,  5  ;  i?Meii^orf  . 

AMXNDMKNT. 

1.  Copy  o/writ^—X  writ  of  capias  and  copy 
erved  were  directed  to  &e  "aheriffs"  of 
liddlesex,  instead  of  "  sheriE**  The  defend- 
nt  in  conBequence  applied  to  a  judge  at 
hambers  to  be  discharged  out  of  cmstod]r» 
rhich  the  judge  refused^  and  ordered  the  writ 
sd  copy  to  be  amended.  On  motion  to 
tscind  the  judge's  order:  Held,  that  though 
he  capias  might  be  amended^  the  copy  coald 
lot,  and  that  the  defendant  was  endtled  to  be 
discharged,  inasmuch  as  he  was  not  served 
vith  a  true  copy  of  the  writ  as  amended. 
Moore  v.  M'Ghan,  4  D.  &  L.  267. 

2.  Writ  of  summons, — ^The  court  will  amend 
dias  and  pluries  writs  of  summons^  by  in- 
ioTsiuff  thereon  the  day  of  the  date  of  the  first 
tnit  ofsununons  and  of  the  return  thereto,  in 
order  to  save  the  Statute  of  Limitations,  not- 
withstanding the  2  W.  4,  c.  39*  8.  10.  Cuker- 
wtU  V.  Nugee,  15  M.  &  W.  559. 

3.  Writ  of  summons, — Statute  of  Idmitations, 
pThe  court  will  amend  a  writ  of  summons  by 
ixuertin^  therein  the  character  in  which  the 
plaintiSs  sue,  or  the  defendants  are  sued,  if  it 
appear  that  the  debt  would  otherwise  be  barred 
by  the  Statute  of  Limitations.  Christie  and 
OMotheTj  assignees  qf  Yeld,  a  bankrupt,  v.  Bell 
and  another,  public  officers,  34  L.  O.  136. 

And  see  Arrest,  2 ;  Ejectment,  3. 

APPBARANCI. 

1.  See.  staM.  by  plaintiff  in  person, — ^Where 
a  plaintiff  sues  in  person,  he  may  in  oerson 
appear  for  the  defendant,  sec.  stat.,  although 
that  case  is  not  provided  for  in  the  forms  given 
in  the  schedule  to  the  2nd  section  of  the  Uni- 
fonnity  of  Process  Act,  2  W.  4,  c.  39.  Smith 
r-  Wedderbmme,  16  M.  k  W.  104;  S.  C.  4 
D.&L.296. 

2.  See.  Stat, — Where,  upon  service  of  a  writ 
of  sammons  on  a  defendant,  he  denies  that  he 
i*  the  party  named  therein,  and  the  person 
serving  the  writ  consequently  emits  to  make 
the  indorsement  on  the  writ  within  the  time 
required  by  Reg.  Gen.  M.  T.,  3  W.  4,  r.  3,  the 
court  will,  upon  affidavit  of  Aese  facts,  permit 
mm  to  nake  the  indorsement,  notwithstanding 
^  lapse  of  the  specified  time,  so  as  to  enable 
nie  pUdntifiTto  enter  an  appearance  for  the  de- 
vnidant  aecordhig  to  the  statute.  Burrows  v. 
Oabria,  4  D.  &  L  107. 

3.  At  what  time  to  be  eiaereiir.— Where  the 
8th  day  after  servioe  of  a  writ  of  sammons  £bUs 
0^  «Qy  day  hetweoi  the  Thursday  next  befqre, 
«na  the  Wednesday  next  after,  ^ter*day,  the 
^^y  for  entering  an  appearanee  thereto  ■ 
t^  WedMsday  next  after  jBattflr^y,  die  rule 
oi  court  of  EaaterTenn,  2  W.  4,  being  over- 


riddtenliy  Ae  stK.  2  W.  4,  e.  $9,  a.  11.  Bterth 
T.  asdsnson^  9  G.  B.  9M* 

4.  Return  oftmlla  bona,  i)re.,  to  a  Ustrimfag. 
■  igy^featy  of  affidavit. -^Yhe  afiMarit  in 
ssppoct  of  a  motion  lor  letve  to  enter  an  tp^ 
pearanoe  after  the  return  of  milb  bona  and  noft 
est  iaventma  to  a  writ  of  distringas,  should  show 
distinctly  that  everythiag  had  been  done  to  find 
some  goods  of  the  ^fendant.  Pitmsu  v. 
Richardson,  34  L.  O.  182* 

1.  Jwdg€s  order,r^Appedl  ts  etmrt, — A  party 
arrested  by  order  of  a  judge  may  apply  for  m 
dkchaige  either  to  the  conrt  or  to  another 
judge,  and  may,  on  such  a^lkation,  use  affi. 
dariu  ta  contradict  or  explain  those  on  whic& 
the  order  was  granted,  and  he  may  appeal  t» 
the  court  i^gainst  tire  decision  of  such  latter 
judge. 

If  the  judge  secondly  applied  to  should  difi^r 
from  the  first,  or  if  it  should  appear  on  fresh 
afiidarits  that  the  person  arrested  was  about  to 
quit  England  at  the  time  those  afii davits  were 
made,  though  he  was  not  so  when  the  order 
was  made  :  QiMere,  whether  in  such  cases  the 
judffe  or  court  ought  to  discharge  him. 

An  affidavit  ilmt  deponent  "has  been  in- 
formed and  believes  "  that  a  party  is  about  to 
quit  England,  is  insufficient  to  warrant  an 
order  for  arrest.  Where  an  order  to  hold  to 
bail  has  been  improperly  made  by  a  judge,  the 
court  win  not  set  aside  the  capias,  but  only 
discharge  the  defendant  out  of  custody. 

Where  a  defendant,  against  whom  a  capias 
has  issued  under  a  judge's  order,  applied  to 
the  court  to  have  the  money  returned,  on  the 
ground  that  he  was  not  about  to  quit  the 
country,  and  the  affidavits  in  answer  were  con* 
tradictonr,  the  court  referred  the  matter  to  the 
Master  for  inquiry.  Graham  v.  Sandrinelli  • 
Talbot  v.  Bulkeley,  4  D.  &  L.  317. 

2.  Variance  qf  writ  and  copy. — Amendment, 
— Where,  in  a  writ  of  capias,  and  in  the  copy 
thereof  served  on  the  defendant,  it  was  directed 
to  the  sheriflTs,  instead  of  the  sheriff  of  Middle- 
sex :  Held,  that  this  was  an  irregularity;  that 
though  the  court  or  a  judge  mignt  amend  the 
writ,  ihey  had  no  power  over  the  copy;  and 
that  the  defendant  was  entitled  to  his  discharge, 
though  the  writ  was  amendec^  on  the  ground 
of  the  variance  from  it  of  the  copy.  Moore  v. 
Magan,  10  M.  Sc  W.  95. 

3.  Plaintiff's  death^-^Ca.  sa.-^A  defendant 
arrested  on  a  ca.  sa.,  is  not  entitled  to  be  die- 
charged  out  of  custody  by  reason  of  the  plain- 
tiff's death,  after  the  delivery  of  the  writ  to  the 
sheriff,  and  before  arrest.  Ellis  v.  GriMth.  4 
D.  &L.279. 

Case  citeJ  in  the  judgment :  CleTe  v.  Vere,  Cro. 
Car.  457. 

4.  Privilege.  —  Queen's  servamt.-^Thd  "  Sa* 
merset  Herald"  is  a  servant  in  ordinary  of  th« 
Queen,  with  fee,  and  therefore  privileged  ^n 
arrest.    I>yer  v.  i^uii^,  34  L.  0. 331. 

See  Bxeeuti^n,  4  ;  misdirecUou^ 

Charging  in  execution.  ^  Interim  order.  ^ 


«08 


AMt^tio^lDige$tqf,OaMUi  Cmmw  ham  Covrff. 


When  a  defendant  was  btongfat  up  in  custody 
of  a  gaoler,  for  the  purpose  of  being  charged  in 
execution,  and  it  appeared  that  the  commis- 
sioner of  banknipts  had,  on  the  preceding  daj, 
granted  an  interim  order  for  his  protection,  the 
court  refused  to  allow  him  to  be  charged  with 
execution.    Sloman  v.  Williams,  4  D.  «  L.  49. 

COGNOVIT. 

Attestation.-^A.  cognovit  was  attested  thus  : 
•— "  Duly  executed  by  the  above-named  R,  G., 
in  the  presence  of  me,  the  undersigned  S.  fi.,  at- 
torney on  behalf  of  the  said  R.  G.,  expressly 
named  by  him,  and  attending  at  his  request ; 
and  I  do  hereby  declare  that  I  subscribe  my 
name  as  witness  to  the  due  execution  hereof  by 
the  said  A.  G.,  and  as  his  attorney ;  and  that 
previous  to  the  execution  hereof  by  the  said 
H,  G.  I  informed  him  of  the  nature  and  effect 
hereof.  S.  B.,  Attorney,  Birmingham."  Held, 
sufficient.    Phillips  v.  Oibbs,  4  D.  &  L.  275. 

COURT  BARON. 

Constitution  of, — Irregularity,  —  Waiver,  — 
An  omission  to  state  in  the  plaint,  in  a  Court 
Baron,  the  nature  of  the  action,  is  a  mere  irregu- 
larity, which  may  be  waived. 

In  a  suit  in  a  Court  Baron,  the  proceedings 
tirere  alleged  to  have  been  taken  at  a  court  held 
•'  before  A,,  the  steward  of  the  said  court,  a  free 
suitor  thereof,  and  B.  and  C.  and  others,  free 
suitors  of  the  said  court :"  Held,  that  the  court 
was  properly  constituted,  it  being  alleged  that 
A*  was  a  free  suitor. 

Held,  also,  that  A.  was  properly  described  as 
steward  of  the  cotirf,  though  it  was  not  alleged 
that  he  was  steward  of  the  manor. 

Held,  also,  that  the  court  was  properly  de- 
scribed ;  and  that  it  was  sufficient  to  set  forth 
the  names  of  two  only  of  the  free  suitors  who 
attended.    Brotm  v.  Gill,  2  C.  B.  861. 

Cases  cited  in  the  jndjnnent:  Jonee  r.  Jone% 
b  M.  &  W.  5?3 ;  Chetwode  ▼.  Crew,  Willes. 
614:  Bishop  r.  Knre,  3B.&Ad.  605;  Rex 
V.  Mcin,  4T,U.480. 

DEMURRER,  STRIKING  OUT. 

On  a  rule  for  striking  out  a  demurrer,  under 
Reg.  Gen.  Hil.  4  W.  4,  r.  2,  the  court  set  it 
aside,  and  struck  out  the  pleadings  connected 
with  it,  the  defendant  to  pay  plaintiflTs  costs  of 
preparing  for  trial  and  attending  to  trv  the 
cause,  and  of  the  application  to  set  asiae  the 
demurrer,  and  take  short  notice  of  trial,  or 
judffment  to  be  for  plaintiff  on  the  whole  re- 
cord.    Tucker  v.  Bamesley,  16  M.  &  W.  64. 

DISTRINGAS. 

1.  Whet  affidami  must  state.-^An  affidarit 
for  the  purpose  of  obtaining  a  distringas  to 
compel  appearance  must  state  an  endeavour  to 
serve  the  writ  of  summons  at  the  defendant's 
residence,  and  must  specify  where  the  residence 
was.  A  distringas  obtained  on  affidavits  not 
describing  the  residence  was  set  aside  on 
motion. 

The  want  of  such  description  is  not  supplied 
by  a  statement  that,  the  copy  of  writ  of  sum- 
BKms  was  leftirith  the  defendant's  brotber  for 


defendant,  and  that  defiendant  aftcnmds  told 
plaintiff,  "he  should  upset  plaintiff's  distringas, 
for  the  writ "  (not  furUier  describing  it)  "had 
been  left  with  defendant's  brother,  and  ncH 
with  him."     Crofts  v.  Broum,  7  Q.  B.  284. 

2.  Coutinmation  of  process. — A  writ  of  &- 
tringas  may  issue  within  a  reasonable  time  afLtr 
the  expiration  of  a  previous  writ  of  amnmons. 
Peyton  v.  Wood,  4  D.  &  L.  19;  S.  C.  15 
M.  &  W.  608. 

EJECTMENT. 

1.  Service.  —  On  a  motion  for  judgment 
against  the  casual  gector,  where  other  than 
personal  service  is  relied  on,  the  affidarit 
should  state  in  terms  that  the  deponent  *'  serred 
the  said  A,  B.,  the  tenant  in  possession,  by," 
&c.,  and  then  detul  the  facts  which  it  is  soogfat 
to  substitute  for  personal  service.  Doe  d. 
Pigott  V.  Hoe,  4  D.  &  L.  88. 

2.  Service. — Seeret&ry  of  railway  eompmiy,— 
Personal  service  of  a  declaratiQU  in  ejectme&t 
on  the  secretary  of  a  railway  company  who  are 
in  possession  of  land  sought  to  be  recovered, 
is,  under  the  8  &  9  Vict.  c.  16,  s.  135,  sufficient 
for  a  rule  absolute  for  judgment  against  the 
casual  ejector.  Doe  d.  Burgess  v.  Roe,  4 
O.  &  L.  311. 

3.  Consent  rules. — Adverse  titles. — Amend- 
ment,— Where  two  persons  delivered  separate 
consent  rules  in  ejectment,  each  claiming  to 
defend  as  landlord,  the  one  for  die  whole  of  the 
premises  claimed  in  the  action,  the  other  for  a 
part  of  them,  specifically  named  in  the  xnJe, 
under  adverse  titles,  the  coart  ordered  the 
consent  rules  to  be  amended  by  confining  them 
respectively  to  such  parts  of  the  premises  as 
were  reslly  in  the  occupation  of  each  party  or 
his  tenants.  Doe  d.  Lloyd  v.  Roe,  1 S  M.  &  W. 
431. 

4.  Parttcvtors.— In  an  action  of  ejectment 
for  alleged  breaches  of  covenants  contained  in 
a  lease,  the  defendant  is  entitled  to  particulan 
of  the  breaches  of  covenant  on  winch,  the  plain- 
tiff relies.  Doe  d.  Moystyn  v.  Eytm,  33  U  O. 
627. 

5.  Afidavit. — On  an  application  for  fndg- 
ment  agunst  the  casual  elector  wtiere  proceed- 
ings have  been  taken  under  4  Geo.  4,  c.  28,  it 
does  not  render  the  affidavit  irregular  to  state 
that  a  yeoit^s  rent  is  due,  if  Uie  affidavit  also 
allege  ^at  there  is  no  sufficient  distre«  oo  the 
premises  to  satisfy  half  a  year's  rent.  Doe 
dem.  Farmery  v.  Roe,  34  L.  O.  81. 

EUROR. 

Assignment  tn  criminal  cffse.— llie  eouit,  on 
motion  and  reasonable  grounds  shown  by  affi- 
davit, permitted  the  plaintiff  in  error  in  a 
criminal  case  to  assign  errors  without  atten£ng 
in  person.    Murray  v.  7%e  Queem,  7  €U  B.  700. 

BVIDBNCB. 

Pleading, — In  an  action  of  trespass  against 
three  defendants,  where  a  verdict  is  found  for 
the  plaintiff  against  two  of  the  defendants;  the 
court  will  not  grant  a  rule  for  a  new  trial  oa 
the  affidavit  of  the  other  defendant,  stating  that 
he  is  willing  to  give  up  the  advaBfisge  of  a 
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Tfvvfict  in  his  favour,  in  order  tbat  certain  facta 
might  be  ^ven  in  evidence  for  the  defence  on 
a  subsequent  trial  which  were  not  admissible 
on  the  former  trial  by  reason  of  an  error  com- 
mitted iff  the  pleadings.  Spencer  v.  Harrison 
and  tUhers,  33  L.  O.  284. 

XXKCUTION. 

1.  Speedy. — ^A  verdict  having  passed  for  the 
plaintiff  at  the  trial  of  this  cause,  which  took 
place  in  the  vacation,  the  judge  granted  a  certi- 
ficate for  immediate  execution.  The  same  day 
the  plaintiff  gave  notice  of  taxation  of  his  costs, 
and  on  the  following  day  taxed  them,  signed 
judgment,  and  issued  execution :  Held,  on 
motion  to  set  aside  the  judgment  and  subse- 
({uent  proceedings,  that  the  pkintiff  was  regular 
in  the  course  that  be  had  pursued,  and  tluit  he 
was  not  bound  to  take  out  a  rule  for  judgment, 
or  to  wait  four  days  before  proceeding  to  sign 
judgment.  Alexander  v.  Wiiliams,  AD.  &  L, 
132, 

2.  Arrest  after  death  of  judgment  creditor, — 
A  writ  of  ca.  sa.,  issued  in  the  life-time  of  the 
judgment  creditor,  may  be  executed  after  his 
death.     Ellis  v.  Griffith,  16  M.  &  W.  106. 

Cases  cited  iu  the  judgment :  Cleve  r.  Veer,  Cro. 
Car.  459 :  Tbon>ughgood*s  cuse,  Noy,  75. 

3.  Married  iconuin.— Where  an  action  is 
comnsenced  against  a  feme  sole,  who  marries 
during  the  pendency  of  it,  and  the  plaintiff  ob- 
tams  judgment  agamst  her  in  her  name  when 
sole^  and  she  is  taken  under  a  ea  sa»  sued  out 


upon  sneh  judgment,  the  court  will  not  dk* 
charge  her  out  of  custody  on  the  ground  that 
she  has  no  separate  property.  Beynon  v.  JomeSf 
15M.&W.566. 

Case  cited  in  the  judgmeot :  Poyley  v.  Whits^       « 
Cro.  Jao.  323. 

KXBCUTORS. 

Setre  fadas,^Judgment, — ^Where  executors 
move  for  judgment  on  the  sheriff's  return  of 
"  nil "  to  a  writ  of  scire  facias,  the  affidavit  in 
support  of  the  application  must  stata  that  pro- 
bate has  been  taken  out.  Vogel  and  another, 
ewseutors  of  Ann  Vogd,  v.  Thompson,  34  L.  O. 
232. 


See  Sale. 


PI.  PA. 


HABBA8  CORPUS. 


Accused  party, — Coroner, — ^Wh6re  a  prisoner 
is  committed  for  trial  under  a  magistrate's  war- 
rant, on  a  charge  of  murder,  qutere,  whether 
this  court  can  grant  a  writ  of  habeas  corpus  to 
bring  him  before  the  coroner  sitting  upon  the 
body  of  the  deceased.  Semble,  per  G>leridge,  J., 
that  they  can.  Such  power  wiU,  at  any  rate»  be 
exercised  only  whe^  a  case  of  necessity  is 
shown.  And  this  court  refused  the  writ  Where 
the  ground  suggested  was,  that  the  party 
charged  was  to  be  identified  before  the  coroner, 
and  It  was  not  shown  that  such '  identification 
could  not  be  effected  without  producing  the 
party.    In  re  Cook,  7  Q.  B.  653. 

[To  be  concluded  in  the  next  nimiber*] 


NISI    PRIUS    CAUSE    LISTS. 

RBMANETS  FROM  TRINITY  TERM,  1847« 


<Sttten'fi  IScncti. 

Middlesex. 

Sir  R.  Sydney 

Cahill  * 

S.  J.  Maodonald    (stayed) 

Dt.  Bolton 

Johosoa,  Sou,  and  W. 

Howe 

Cope              (stayed) 
S.  J.  Wilkinson    (atayed) 

Prom.  Chester 

S.  B.  Hamer 

Davies 

Prom.  Howard 

M.Fraser 

VVillinms 

S.  .1.  Whitevraj           (inj.) 

Prom.  Mordon  and  P« 

Adiington  and  Co. 

Bastone  and  another,  exo-                                 '    . 

cutrix,  &e. 

Ross                  (inj.  1 
S.  .r.  Wm.Toogood    (inj.l 

Dt.  Cbadwick 

Eld^rtonnnd  M. 

Fiddea 

Prom.  Campbell  and  A. 

Johnson,  Son,  and  W. 

Croii'tber,admor.,&c.(ii»j.)  Edwards  and  another,  sui 

• 

viring  executors 

Dt.  Williamson  and  H. 

C.  J.  Jones 

The  Queen 

8.  J.  Craafurd 

Sci.  fa.  Wadeson 

Becke 

Becke 

S.  J.  Parish  and  another 

Dt.  Helme  and  Johnson 

J  no.  Lewis 

I^Ioon  (stayed) 

Connop 

€a.  Lewis 

TbomM  M.  Parker  . 

Oerk  (inj.) 
Neal  (mi.) 

a.  J.  Huf^hes 

Pro.  Burrell 

Abl<iU 

Ward 

Pro.  Carlon  and  K. 

Person 

MoireV 

S.J.  Mnskelyne 

Kearsey  and  Co. 

CrsggandJ. 

Cowburn 

S.  J.  Simpson  and  snotber 

Sbarpe  and  Go. 

Geli  snd  H. 

Bretin 

S.  J.  Bunn 

Prom.  Lewis  and  L. 

lliofDftS  Foller 

The  Queen 

S.  J.  'J'be  Justtoes  of  Devon 

Beevor  snd  B. 

Bimckford 

The  Queen 

S.J.  King 

Indt.  Richaidflon 

OUversou  and  Co. 

Doe  d.  Peaeoek 

S.  J.  Frere 

Eject.  Visard  and  Co. 

Mackeaon 

The  Queen 

S.  J.  Cutler  and  others 

Sci  Fa  Cliilton  and  Co.  . 

-4 

Clarke  and  Co. 

KTsr^st  end  Co. 

eiutterbock  (inj.) 

Carter,  ezort.,  &e. 

Pro.  BeU 

Coode  and  Co. 

The  Qneea 

S.  J.  William  Richards 

Indt.  Bourdillon  and  Sons 

flaaM 

Same 

S.J.  Grylls 

Indt.  Sandys  and  P. 

Lscu 

rod 

S.J.  Bsnthall 

Pro.  Fresman  and  B. 

J 
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Mm  JVm  Cum  JMt^mMeiat.'^Utier  Bm. 


WmC! 


The 


Jotumm  end  otlMn 


TzML  E.  Lewis  ra  pawn 


3k»igMia4C«^ 

Knoekor 

%.3s  Cvllag 

Dt  Id  perMHi         [lonsy 

Swan 

Goodchad 

Rkhard 

DuL«^              ^^ 

CRobioii 

George  and  aaotber 

S.J.  Mefi|«iaCoii7B8^«B 

PtauL  BenbOTT 

Weston 

Gregory 

S.J.  H'CuUock 

Dt.  Sinalie  and  P. 

Mftwel 

Gibbs 

8.  J.  Johnson 

Proma.H.PhiUipa 

Pickering  and  Co. 

Fiek«riag 

S.  J.  Border 

Oil  Bolton  and  Co. 

CRobeen 

DoedtmJoMM 

&  J.  Manx  and  aMiher 

i3t.Golley,alaBitliaod€Q 

ViekecT 
John  BeU 

Milne 

Great  Westam  RaiL  Cs, 

MapiesaodOau 

Hoare 

8uJ.  Silrcrlook 

Ca.N«wlHMi«iid£. 

Haibin  and  W. 

Johnson 

S.J.  Wyld 

Pro.  Sargent 

Mortimer 

Baylis 

a.  J.  Vaughan 

Pro.  Hastiocs 

W.Lane 

Lane  and  otlwn 

Hooper,  Esq.,  and  another  Ca.  Kilgonr  and  P. 

Vallance  and  B. 

GaH 

S.  J.  Raworth 

Pro.  Leete 

Pamell  and  T. 

KinjT,  elk. 

Alston,  elk* 

Pro.  Phillippa  and  N. 

Strutt 

Parratt 

S.J.  Btairt 

Pro.  Elmalie  and  P. 

Jos.  King 

Bidewell 

Godge 

Dt.  Stnft 

Hajnes 

TbeQneea 

S.  J.  Irers  and  odiers 

Noons 

Gray  and  B. 

Doe  ex.  sevwal  dams,  Pro- 

thero  and  others 

Scilee 

Tro.EjeeLV.SBkb 
Dt.  Abbott  and  Co. 

Gee.  Han 

Winter 

Ackers,  Esq. 

Geo.  Brotrn 

Carlewis 

Angell 
WUliaaa 

Pro.  In  person 

R.  K.  Lane 

Smith  and  others 

CorU  Gregory  and  Co. 

J.  Benson 

Hamilton 

Sandford 

Wilkinson 

Wright  and  B. 

Rogers 
ColUnga 

S.  J.  Grazebrook  and  another 

Tras.  Rhodes  and  L. 

GeU  and  H. 

S.  J.  De  Burgh 

Pra  Keane 

J.  Aldridge 

Banting 

Meryweather 

Pro.  Baker  and  Co. 

Warneford 

Duke  of  BroMwick   and 

Loneborg 

Pepper 

Ca.  Croker 

Temple 

Nicholson 

8.  J.  KniU 

Pro.  Brace 

Stokes  «id  Co. 

The  London  and  Black- 

wall  Rail  Co. 

S.J.  Scott  and  another 

CoTt.  Tyrrell 

Ca.  Walker  and  G. 

John  Bell 

Hoare 

S.  J.  Cdapland 
SmaUbone 

Smith  and  Co. 

Reynolds 

Dt.  Rareft 

Arch«T 

Lloyd, jna. 

8.  J.  Pyne 

Du  Pbilp 

Grores.jan. 

Groves,  admor.»  &o. 

Bell 

Pro.  Chester  and  Son 

Scard 

Wellsted 

Dt.  Beetboloie 

S.  J.  and  F.  Lewis 

Bradshaw  and  another         l^Ianning 

Pro.  In  person 

Richard  Hant 

Smith  &  another  ezora.  &c.  Tniefitt 

Pro.  King  and  A.        [B. 

Lewis  and  L. 

Townshend 

Blaokhouse 

Tres.  or  Case  BuckoeU  aoa 

Dolman  and  S. 

Doe  desfi  Howerson 

Franks 

Tree,  and  Ejt.  C.  Robson 
Pro.  Townshend 

W.  Smith 

Graxnge 

Oldfield 

Hall 

BorreU  (a  pauper) 

North 

Cs.  NeUon 

Wro.  Day 

Dawson 

S.J.  Macken 

Pro.  Wright  and  Co. 

Warneford 

Duke  of  Brunswick  and 

Luneburg 

Crowl 

Ca.  Croker 

Hodgson  and  B. 

Oakley 

Gooch                       • 

Tree.  Hird  and  Son 

L.  Norton 

Bingham,  sen. 

Fisher 

Tres.  E.  Oark 

Abbott  and  Co. 

Guest 

Charlton  and  another 

Pro.  Weeks 

Thomas  M.  Parirar 

Ckrk 

Weiss 

Pro.  \Vhitcombe 

Same 

Same 

Morrison 

Pro.  Hind  man  and  It. 

Finch  and  Co. 

Cornish 

Htll 

Dt.  RiekardsaadW. 

Wood  and  B. 

Doe  dem  Rump  &  another  Cullum 

Ejc.  .Tennings  and  Co. 

THE  EDITOR'S  LETTER  BOX. 

The  Legal  Almanac,  Year-Book,  and  Diari/, 
for  lS4d>  is  in  a  forward  state.  Any  further 
informadon  to  he  contdned  in  it,  should  be 
sent  immeiliately.  The  prospectus  is  now 
ready. 

The  serrice  of  H.  T.  H.  will,  we  think,  be 
deemed  sufficient.  The  business  he  mentions 
seems  not  incoiapatiblt  with  that  of  a  eoUtitor. 
The  short  intenral  once  a  week  could  not  be 
objected  to^  aad  If  it  were,  the  intended 
service  would  amply  make  it  up. 


The  observations  on  the  Stamp  Act  from  i 
Correspondent  at  Walsall  are  acceptable. 

$3'  Several  complaints  ^ve  been  recehrvd 
of  the  late  or  irregular  delivery,  and  dehy  in 
the  transmission  by  post,  of  The  Legal 
Observer.  Our  readers  ^411  please  to  notice 
that  a  change  has  taken  place  in  the  pnbBshing 
of  the  work.  Orders  should  now  be  addressed 
to  Messrs.  A.  BfaxweliSi'  Son,  Law  BookseOers 
and  Publishem^  32»  BeU  Yard,  Linoolo's  Ian. 
The  work  is  lennbilf  published  «l  9o*clKk 
on  Saturday  momingt,  and  will  be  vent  byte 
day's  pott 
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HOSAT. 


OPERATION  OF  THE   COUNTY 
COURTS  ACT. 


Those  who  bare  been  vaunting  of  the 
sQccessfizI  operation  of  the  County  Courts 
Act  appear  to  have  been  somewhat  pre- 
mature in  tlieir  announcements.     The  act 
has  not  been  long  enough  in  force  to  hare 
given  it  a  fair  trial   under  any  circum- 
stances, and  the  result,  so  far  as  the  experi- 
ment has  been  tried,  can  scarcely  be  con- 
sidered matter  for  uncjualified  congratula- 
tion.     Indeed,    when    the    evidences   of 
success  are  inquired  into,  it  will  be  found 
tiiat  they  consist  exclusively  of  a  reference 
to  the  number  of  plaints  entered  and  dis- 
posed of  since  the  establishment  of  these 
courts.     The  new  tribunals,  say  their  ad- 
mirers, number  their  suitors  by  tens  of 
thousands,  and  are,  therefore,  eminently 
successful ;  and  although  many  who  argue 
thus  have  probably  omitted  to  take  into 
account  the  number  of  cases  disposed  of 
in  the  several  Courts  of  Request,  which 
were  abolished  and  the  jurisdiction  trans- 
ferred to  the  County  Coinrts,  it  must  be 
admitted  that,  in  one  sense  at  least,  the 
conclusion  founded  on  an  estimate  of  the 
multitude  of  suitors  is  not  altogether  ill- 
founded.      The  income    of   the    various 
officers  connected  with  the  County  Courts 
has  been  heretofore  derived  from  the  pay- 
ment of  fees,  and,  of  course,  the  multipli- 
cation of  plaints  proportionably  increased 
the  amount  of  their  incomes.  The  adoption 
of  this  objectionable  and  long  condemned 
system,  in  relation  to  the  officers  of  the 
County  Courts,  has  already  created  infinite 
dissatisfaction.     Statements,  probably  very 
much  exaggerated,  are  current;  as  to  the 
Yens.  zxxiT.    No.  I,0f5. 


ingenuity  manifested  in^  coastruing  the 
schedules  and  rules  so  as  to  noitrply  the 
number  of  payments — the  indisposition  to 
relinquish  the  claim  to  a  fee  in  any  par- 
ticular case— and  the  sordid  spirit  displayed* 
generally  by  the  officers  of  every  grade* 
Whether  the  complaints  arising  from  this 
sonrce  are  well  or  ill  founded,  they  have 
become  loud  enough  to  reach  the  govern* 
ment ;  and  we  understand  her  Majesty  is 
about  to  issue  an  order,with  the  advice  of  her 
Privy  Council,  directing  that  fixed  stipends 
shall  m  future  be  paid  to  the  judges,  clerks, 
and  bailiffs  of  the  County  Courts,  in  fieu  of 
fees.  By  this  proceeding,  il  must  be  ad* 
mitted,  the  new  courts  will  be  placed  on  a 
better  and  more  satisfactory  footing,  and  a 
scandal  removed  from  the  administration 
of  justice. 

The  order  for  the  substitution  of  fixed 
salaries  instead  of  fees  is  authorised  by  the 
3^h  section  of  the  act,  which  provides, — 
^  That  it  shall  be  lawful  for  her  Majesty, 
with  the  advioe  of  her  Privy  Council,  to 
order  that  the  judges,  clerks,  bailiffs,  and 
officers  of  the  courts  holden  under  this  ac^ 
or  any  of  them,  shall  be  paid  by  salaries 
instead  of  fees,  or  in  any  manner  other 
than  is  provided  by  this  act"     And  the 
following   section    provides, — ^'That    the 
greatest  salaries  to  be  recelv^g^^iii  arry  case 
by  the  judges  and  ^iJcf ^^i^  <^»^^ts 
holden  under  this  actjJjfiaB  be  1/200/.  ^Sa 
juc^,  and  600/.  by  fr.<^krli,  exclu§ivi:  ^ 
all  salaries  to  his  cleC!^^  eiiB|>%ed  4a  "tlut: 
business  of  the  court*C^ail  other  «?xp eases 
incidental  to  his  offme  \^  .>TtjT  a  profiwii 
that  it  shall  be  bi^m'pr^l^t^e  Con\tt|ii: 
■ioners    of   her    ^I^iWtij^fl^ii.ftury'  to 
slloir    ittch   sum   as   tBbyi^ig)l.  m   vadi 
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case  deem  reasonable  to  defray  travelling 
expenses,  with  reference  to  the  size  and 
circumstances  of  the  district."  It  will  be 
observed  that,  although  the  maximum 
salaries  of  judges  and  clerks  are  limited  to 
1,200/.  and  600/.  per  annum,  respectively, 
there  is  no  specification  of  the  salary  for 
the  high  baililF,  who,  it  is  found  in  practice, 
has  very  onerous  duties  to  perform,  which 
frequently  render  it  necessary  for  him  to 
employ  a  number  of  assistants.  We  have 
not  yet  learned  whether  it  is  intended  to 
pay  the  bailiffs,  as  w^ll  as  the  judges  and 
clerks,  by  salary,  nor  have  we  heard 
whether  it  is  proposed  to  pay  the  judges 
and  clerks  in  every  instance  the  maximum 
amount  specified  in  the  act.  Considering, 
however,  that  the  business  of  the  courts 
imperatively  requires  the  exclusive  atten- 
tion of  those  functionaries,  the  amount 
specified  in  the  act  can  scarcely  be  deemed 
extravagant  in  any  case,  and  by  substitut- 
ing those  sums  for  the  fees,  the  emoluments 
«ofboth  judges  and  clerks  in  many  of  the 
metropolitan  and  other  populous  districts 
will  be  reduced  one  half.  The  districts  in 
which  there  is  the  smallest  amount  of  busi- 
ness too,  are,  for  the  most  part,  those  in 
which  courts  are  holden  at  the  greatest 
number  of  places,  and  in  those  districts 
there  will  necessarily  be  more  time  ex- 
pended in  travelling  than  in  more  populous 
localities.  Perhaps,  on  the  whole,  it  would 
not  be  either  just  or  expedient  to  regulate 
the  salaries  of  the  judges  or  other  officers 
by  the  amount  of  business  transacted  in 
each  particular  district.  The  view  which 
her  Majesty's  advisers  take  on  this  point 
will  be  best  understood  when  the  order  is 
published.  It  may  be  regarded  as  a 
fortunate  incident  that  the  advisers  of  the 
Crown  are  enabled  to  effect  an  alteration 
of  this  nature  without  legislative  assistance. 
There  are  other  amendments,  however, 
equally  important  and  necessary,  which 
can  only  be  effected  through  the  instru- 
mentality of  another  act  of  parliament. 

In  a  recent  number  (oTtt?,  p.  621,)  we 
quoted  a  leading  article  from  the  Times, 
founded  on  a  police  case,  from  which  it 
appeared  that  a  poor  servant  girl  had  been 
defrauded  of  haif-a-crown  by  one  of  the 
harpies  who  swarm  about  the  new  courts 
under  the  name  of  agents,  upon  pretence 
of  assisting  her  to  fill  up  a  plaint  for  the 
recovery  of  a  small  sum  due  to  her  for 
wages.  It  is  stated,  and  we  believe  cor- 
rectly, that  *<  the  clerks  refuse  to  fill  up 
plaints,  and  declare  they  would  be  liable  to 
a  penalty  for  so  doing.**     The  liability  to  a 


penalty,  we  presume,  is  supposed  to  arise 
under  the  30th  section  of  the  act,  which 
provides,  that  if  the  clerk  or  his  partner 
shall  act  as  treasurer,  or  high  bailiff,  tnr  a$ 
eUiorney  for  any  party  in  the  etmrtj  he  shaO 
be  liable  to  a  penalty  of  50/.  Now,  what- 
ever may  have  been  the  intentions  of  the 
legislature  as  to  the  employment  of  l^al 
advisers  in  the  new  courts,  we  are  by  no 
means  certain  that  the  superior  courts  of 
law  would  hold,  that  a  person  filling  up 
plaints  for  suitors  in  the  County  Courts  did 
not  act  as  an  attorney  for  those  suitors, 
and  therefore  the  apprehensions  of  the 
County  Court  clerks — even  were  they  to 
fill  up  plaints  gratuitously — may  not  be 
quite  so  absurd  as  it  is  supposed.  We  fully 
concur  in  the  conclusion  to  which  the 
writer  in  the  Times  has  come,  that  ^a 
County  Court  professing  to  administer 
justice  without  professional  intervention  is 
a  mere  delusion,  unless  it  contains  within 
itself,  not  only  the  means  of  cheaply  and 
rapidly  determining  plaints,  but  of  assisting 
suitors  in  taking  the  proceedings  that  may 
be  required."  If  it  were  practicable,  how- 
ever, we  can  conceive  no  system  more  ob- 
jectionable than  that  of  tlie  public  provid- 
ing legal  assistance  and  advice  for  suitors. 
It  would  require  a  large  army  of  paid 
lawyers,  the  estimate  for  whose  salaries, 
we  fear,  would  not  form  the  most  popular 
item  in  the  Chancellor  of  the  Exchequer  s 
budget.  Every  person  conversant  with 
the  practice  of  an  attorney  knows,  what 
lengthened  communications  it  is  often  ne- 
cessary to  have,  even  with  intelligent  and 
educated  clients,  before  the  nature  and 
particulars  of  their  claims  can  be  obtained 
with  sufficient  accuracy  to  justify  the  first 
step  in  an  action — the  issuing  of  a  writ  of 
summons.  The  analogous  proceeding  in 
the  County  Courts  requires,  at  least,  as 
much  preliminary  investigation.  The  59th 
section  of  the  act  provides,  tliat  the  plaint 
shall  be  entered  sto/tn^  the  substance  of  the 
action,  and  thereupon  the  summons,  stating 
the  substance  of  the  action,  shall  t>e  issued 
under  the  seal  of  the  court;  whilst  the 
rules  of  practice  for  carrying  out  the  act 
direct,  that  where  the  claim  exceeds  51^ 
the  plaintiff' shall  deliver  certain  copies  of 
the  statement  of  the  particulars  of  the  de- 
mand or  cause  of  action,  one  copy  of  which 
is  to  be  annexed  to  the  summons.  A 
person  undertaking  to  fill  up  the  plaint 
and  particulars  of  demand  correctly,  must, 
therefore />  be  fully  possessed  of  the  nature 
of  the  plaintiff's  claim,  as  well  as  of  the 
precise  items  of  which  it  jU  composed. 
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Tbif  can  only  be  obtained  by  a  peraonal 
oomtnanication  with  the  plaintiff,  or  some 
one  equally  well  informed  as  to  the  facts, 
and  in  a  court  where  several  hundred 
plaints  are  entered  in  a  week,  it  may  be 
conceived  how  large  a  staff  of  officers  would 
be  requisite  to  conduct  this  preliminary  in- 
vestigation ;  the  time  of  the  officer,  be  it 
remembered,  being  at  the  command  of  the 
suitors,  a  proportion  of  whom,  it  is  not  un- 
reasonable to  suppose,  may  be  stupid  and 
wrongheaded.  It  is  not  in  the  preliminary 
proceedings  alone,  however,  that  the  suitor 
requires  assistance.  A  s>iitor— >like  the 
maid-servanc  whose  case  properly  and  pro- 
fitably excited  our  contemporary's  atten- 
tion— unacquainted  with  the  law,  the  prac- 
tice, and  the  forms  of  proceeding,  would 
require  advice  and  assistance  at  every 
stage,  and  if  these  wer^  given  gratuitously 
at  the  public  expense,  they  might  and 
would  be  claimed  by  every  suitor.  The 
evil  would  be  cruelly  aggravated  by  the 
remedy  suggested.  It  is  not  to  the  officers 
of  the.  court  the  suitors  must  look  for 
assistance,  but  to  professional  advisers 
selected  freely,  and  remunerated  reason- 
ably with  reference  to  the  time  and  atten- 
tion expended  on  the  causes  entrusted  to 
them.  Whether  the  remuneration  should 
come  wholly  from  the  pockets  of  the  un* 
successful  suitor  we  shall  not  stop  now  to 
discuss.  It  is  quite  obvious  that  the  in- 
adequacy  of  the  fees  now  allowed  to  prac- 
titioners in  the  County  Courts  operates,  in 
the  great  majority  of  cases,  as  a  prohibition 
against  the  employment  of  professional  as- 
sistance, and  not  only  impedes  the  useful 
working  of  the^  act,  but,  to  repeat  the 
forcible  language  of  the  Timest  renders  the 
administration  of  justice  in  the  County 
Courts  *'  a  mere  delusion." 

When  this  matter  comes  to  be  considered 
by  those  whose  province  it  is  to  superin- 
tend  the  administration  of  justice,  as  we 
trust  it  may  be  before  the  next  se.<sion  of 
parliament,  there  is  another  branch  of  the 
subject  which  must  not  be  allowed  to 
escape  attention.  •  The  avowed  intention 
of  the  legislature  was,  that  .the  County 
Courts  should  not  have  jurisdiction  in  any 
case  where  the  subject-matter  in  dispute 
exceeded  20^  The  act  has  received  a 
construction,  however,  which  enables  a 
plaintiff  claiming  more  than  20/.  to  divide 
his  claim  into  separate  parts,  and  bring 
distinct  suits  for  the  recovery  of  each  part. 
The  6drd  section  of  the  act,  (9  &  10  Vict. 
c.  95,)  it  is  true,  prohibits  the  division  gf 
^  a  cause  of  action  *'  for  the  purpose  of  mid- 


,  Mi«v  uiB  cause  oc  action  is  the  con. 
tract,  and  that  in  the  common  case  of  a 
shopkeeper  and  his  customer^  every  order 
and  delivery  of  goods  constitutes  a  distinct 
cause  of  action,  for  which  the  tradesman^ 
if  he  think  fit,  might  enter  a  separate  plaint. 
In  fact,  therefore,  claims  to  any  amount 
may  be  recovered  in  the  new  courts,  only, 
taking  care  that  tlie  contract  sought  to  be 
enforced  by  each  particular  plaint  does  not 
exceed  20L  Be  this  right  or  wrong,  if  it 
is  to  continue,  is  it  not.  quite  monstrous 
that  a  jurisdiction  so  extensive  and  im- 
portant should  exist  without  any  power  of 
appeal  ?  The  most  able  and  experienced 
of  the  judges  of  the  superior  courts,  sitting 
at  chambers  or  at  nisi  priug,  constantly 
fall  into  judicial  errors,  which  are  remedied 
upon  an  application  to  the  court  sitting 
in  banco.  As  we  have  repeatedly  had 
occasion  to  observe,  a  considerable  pro- 
portion of  each  Term  is  occupied  in  the 
common  law  courts  in  entertaining  and  dis- 
cussing applications  of  this  nature.  It  is 
not  to  disparage  the  judges  of  the  County 
Courts  to  say  that  they  are  not  infallible 
any  more  than  other  judges,  and  it  is  quite 
plain  tliat, .  acting  independently  of  efu:h 
other  as  they  do,  and  having  no  oppor- 
tunities for  consultation  or  the  interchange, 
of  opinion  upon  points  of  difficulty  as  they 
arise,  there  can  be  no  approach  to  uni- 
formity of  decision  amongst  this  numerous 
body  of  judges,  unless  an  appellate  jurisdic^ 
tion  be  established.  Tiiat  it  will  come  to 
this  may  be  pretty  safely  predicted.  It 
is  to  be  hoped  the  alteration  will  not  be 
delayed  until  the  administration  of  justice 
in  the  new  courts  becomes  a  bye-word. 

LAW  OF  LANDLORD  AND  TENANT. 


DETBRMINATION  OF  YEARLY  TENANCY. 

The  question  whether  a  tenancy  from 
year  to  year  can  be  legaUy  determined  by 
a  notice  to  quit  expiring  at  the  end  of  the 
first  year,  or  whether  it  enures  for  two 
years  certain,  is  one  on  which  great  dif-. 
ference  of  opinion  has  long'  prevailed.  The 
point  has  been  expressly  decided  by  the 
Court  of  Queen's  Bench,  in  a  case  very 

■  Upon  the  authority  of  IRtchen  v.  Camp" 
bell,  3  Wils.  308;  2  Blae.  827;  Seddon  r. 
Ttttop,  6  T.  R.  607;  Lord  Bagot  v.  WiUiams, 
3  Bam.  &  Ores.  235;  and  The  Kina  v.  Tke 
Sheriff  of  Hertfordshire,  I  Bam.  &  Adol.672. 
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recentljr  repovledV'  lUuL  Iha  jiidgaeBt 
intimates  that  it  ii«8ii«t.  uoknoim  to*  the 
court  that  its  decisioo  might  appear  to  ba 
tt  variance  with  an  impression  which  had 
previously  prevailed  in  Westminster  Hall, 
and  whidh,  perhaps,  dierived  some  counte- 
nance from  an  opinion  supposed  to  be  en« 
ttrtained  by  the  Fate  Lord  Tenterden. 

The  facts  upon  which  the  jud|^ent  of 
tbe  Court  of  Queen's  Bench  was  fbunded 
irtre  shovtiy  at  follow  r^The  dlsfeadant 
fStoarid^)  held- a  heme  awi^  land  undbr 
an  f^veaoieBt  wMi  the-iasaor  of  tile  pfadn- 
tiffy  (Clarke,)  fiir  a  term  whichr  expired  at 
Lady-day,  18481  After  that  dhy,  Stoiaridge 
continued  t»  faoM  without  anjp  expresa 
agmenwRr,  and  paid'  the*  accustomed  rent 
diie  at  Midsunnner^  which  wus  accepted 
by  Clarke.  Before\  Michaelfnas^  1842; 
Clarke  gave  the  diefendant  notice  to  quit 
m  Lady-day,  r843»  and  the  defendant  re- 
Insing  to  quit  pursuant  to  this  notices  an 
aation  of  ejeeUnent  was  brought. 

On  the  part  of  the  defendant*  it  was 
contended,  that  a  new  tenancy  from  year 
to  year  commenced  alter  Ladynlay,  1842, 
and  that  such  a  tenancy  must  necessartty 
be  for  two  years  certain ;  and  in  support 
ef  thi»  view  several  cases  were  cited,  which 
imm  afterwards  disposed  of  in  the  jiidg^ 
ment  of  the  court,  upon  the  ground- that  in 
all  those  cases  it  appeared  either  by  the 
pleadings  or  the  evidence,  that  there  was 
an  expresa  contracty  preventing  the  legal 
determination  of  the  tenancy  at  the  end  of 
the;  first  yeas*  The  case  of  Biskop  v. 
M&ward*^  was  especially  relied  upon,  in 
eiiich  Lord  Tenterden  appears  to  have  dif- 
fered from>  although  he  deferred  to,  the 
opinion  of  tlie  other  judges  of  the  Court  of 
Queeik's  Benck 

.  The  court,  in  noticing  the  case  of  Bishep 
v.Heward,  observed^  that  it  did  net  touch 
the  question  when  a  yearly  tenancy  may 
be  determined,  but  only  went  to  show  that 
by  holding  over  and  subsequent  payment 
of  rent  as  rent,  a  tenancy  from  year  to*  year 
is  created^  Upon  the;  principal  point  die 
court,  after  deliberation^  laid*  it  down  as  a 
sale  of  law,  that  **  a  tenancy  from  year  to 
year  is  determinable  by  either  party  at  the 
epd  of  any  year,  by  giving  notice  te  quit 
half  a  year  before  tbe  end  o£  the  year." 
There  is  no  raasout  it  waa  said,  why  tbe 
tenancy  should  not  be  determined  at  the 
end  of  the  first  year  aa  well  as  the  end  of 
any  subsequent  year,  unless  the  parties 


h«v»  by  exfBes»eoaliact 
deterniiaatien^  aa  ia  voriaua 
Upon  an  eaasnioatioB  of  ail  the  aoli 
the  court  decbared^  that  <«ift  wouU 
absurd  in  principle^  and 
the  nature  of  the  contracty  to  bohk  tbat  a 
tenancy  exists  f^em  year  to 
minable  by  a  half  yeaa's  aocace  by 
party,  and  yet  to  hold  that  neiiber  can  gn^ 
sucb  notice  during  tbe  first  yeav.**  Upns 
these  grounds,  judgment  was  entered  fiv 
the  lessor  of  thephuntiff  in  Uieacsian  of 
ejectment. 


PUBLIC     INTERFEKENCE     WITH 
JUDICIAL  DECISIONS. 


the  powc 
1  hands  by 


^  Doe  dtm.  Ckt9ke  v.  Smaridffe,  T  Onsen's 
Bench  Bbp.  n.  96r. 
«  3^Saaii.&Cres.  too.  p 


the  laiw  into  their  own  hands  by  actiDgpie^ 
fessionallv  for  tbemselvesi  there  is  a  poci> 
tion  of  the  public  that  would  aaem  die* 
posed  to  interfere  with  tbe  office  of  tbe 
judges.  In  a  case  of  recent  aeenrreafle 
at  the  Westminster  County  Coovt,  a  d^ 
cision  which  we  bdieve  to  be  aa  atdctly 
legal  as  we  are  sure  it  was  perfectly  cob» 
scientious,  has  aroused  tbe  ire  of  seme  i^ 
dividuals  who  have  got  up  a  pabHc  meet- 
ing to  call  the  judge  to  acooant  for  tbe 
course  he  thought  proper  to  fdUowt.  We 
are  not  surprised  that  partiea  wlknn  tbe 
legisli^re  has  flattered  into  the  bdief 
that  they  are  fit  to-  be  their  own  pealiB»> 
sional  advisers  or  advocates,  ^onid  carry 
their  ambition  so  fitf  as  to  insagkie  that 
they  ought  to  be  tiieir  own  jndgea. 

It  is  in  the  natural  coarse  of  things  that 
the  pid>lic  should  fail  in  respect  towaidaa 
tribunal  which  the  legislature  baa  tabsn 
care  to  deprive  aa  fi»  as  poaaibfte  of  aU 
dignity ;  for  even  tbe  administratian  of 
justice  enjoys  no  exception  from  the  rale 
that  what  is  the  subjett  of  toe  moah 
familiarity  must  becooie  conteasptBile. 
We  must,  however,  protest,  at  tbe  outaet, 
against  the  incipient  disposidcm  masufested 
•to  appeal  to  the  mob  cf  a  pidilie  meeting 
'against  the  decision  of  one  of  tbe  Cmmtf 
I  Court  Judges.  Those  suitors  meat  diitm- 
gaished  for  their  busy  and  nedding  pro- 
pensities may  be  alwaya  keepmg  up  so 
iadiecent  agitation  on  the  subject  of  akgpl 
judgment  by  which  oner  of  tfie  partiea  mist 
[neeessarily  be  dissatisAcdk  Weda  not  sB|y 
that  the  practice  of  eataUishiog  a  sort  of 
appellant  jurisdiction  at  tvrensa  or  otbac 
places  of  public  resort  wenhi  b«se  any 
corrupting  or  intimidatiag  inAience  w/nm 
tbsr   gi  nail  BBSS  II     adfii^  aa  judges     of 


Ti0M0  viM(^ifiMM  fnM^^fMncNU  JD'S'CifiMVrf'  'WMRMffi^r xvev  Amwv. 
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the  County  Courts,  but  such  a  deplorable 
EOiult  would  be  jyoasiblcy  if  the  principle 
ImUdy  acted  upoaby  the  *Westnin8ter  mal* 
eonfeeuts  wmre  not  .to  be  -leBisted.  Those 
wfao-aohninkter  the  hiir  have  a  right  to  be 
protected  against  impertinence  which  they 
cannoty  consistently  wHh  their  own  dignity, 
either  answer  or  take  notice  of.  It  has 
bean  long  the  boast  of  this  country  that 
the  Judges  are  made  independent  of  the 
Cnyivn  itaelf>  and  sure^,  if  they  may  not 
he  taken  to  task  by  her  Majesty  the  Queen, 
they  ought  d/orttoiv to bepseserved  from 
the  dictation  of  his -sometimes  unreasonable 
majesty  the  People. 

Questioned,  as  It  is,  in  a  manner  we 
wholly  disapprove,  we  have  not  thought  it 
necessary  to  enter  at  all  into  the  ooosi- 
danatioD  of  Mr.  MoyhaCs  law,  which  has 
given  ofience  to  those,  tone  of  whom--«s 
he  owed  his  present  appointment  'to  their 
sidFrages — must,  we  suppose,  lye  called  his 
coDstituenU.      The  danger  and  folly  of 
noaking  the  office  of  judge  elective,  as  it 
sraa  by  the  act  under  which  Mr.  Moylan 
was  originally  placed  on  the  jndiciai  beach, 
jBight  have  been  very  awkwardly  iUaatnted 
in    this    case,   had    a  gentleman  of  less 
firmness  occupied   Mr.  Mvylan's  -present 
position.     We  tliink  him  perfectly  right  in 
declining  to  compromise  the  dignity  of 
the    office    he    holds    by   tendering  any 
jexplanations  to  a  self-ooostituted  aouet  ef 
appeaU  of  whose  incompetence  and<want  of 
jurisdiction  he  must  be  thoroughly -satis- 
fied.   Had    there   been   any    reasonable 
grounds  for  believing  that  he  had  acted 
either  partially  or  illegally,  there  ase  pro- 
per means  for  representing  his  coadud  in 
the  quarter  qualified  to  deal  with  it^  hut 
the    attempt  to   get  up   an  eaeiianient 
against  him,  through  the  medium  of  a 
public  meeting,  is  so  obviously  indecent, 
that   we  cannot  help  suspectir^  asotives 
of  private  malignity.     The  Lord  Chan- 
cellor and  tlie  Secretary  of  State  have,  it 
IS  said,  reoeived  communioatioas  from  Mr. 
Mof^la^PLB  assailants ;  but  we  are- sure  these 
high  cheers  of  state  wiQ  support  the  judge 
of  the  Westminster  Countjr  Court    in  a 
firm  discharge  of  what  he  has  reason  for 
believing  to  be  his  duty.  It  is,  at  all  events, 
mast  unfair  to  endeavour  to  damage  him 
sa  general  estimation  at  a  publk;  meetiog, 
where  an  accoraleiesiimate  of  all  the  xir- 
cumstanees  could  not  be  formed,  anless 
attention  was  drawn  to  all  the  proceedings 
and  the  whole  of  the  evidence  upon  which 
his  impugned  decision  was  founded. 


NOTICES  OF  NEW  BOCMCS. 


A  SekeHon  of  Leading  Cases  on  Tlead- 
ing  and  Partus  io  Aciionst  with  Practical 
Notes.  !By  W.  Fiklason,  Esq.,  of  the 
Middle  Temple,  Special  Pleader.  Lon- 
don: Stevens  and  Norton,  1847.  pp. 
271. 

This  work  is  designed  to  elucidate  the 
principles  of  pleading  as  exemplified  in 
cases  of  most  frequent  oecurrence  in  prac- 
Mr.  FiahMa  4baerves  lhat-« 


''  It  18  unnecessary  to  point  out  the  advan- 
tages incident  to  the  plan  upon  which  these 

_  a  'have  besn  (eoeKpoaadi  advantages^  so 
wdl  iUostiafcod  aa  Ihs  L&sdmg  Oasss  of  the 
late  Mr.  Smith,  it-ms  ooncaived  ^at  sueha 
phn  (affozdnig  at  once  the  best  means  -of  ela^- 
cidating  prmeipks,  and  of  illustrating  tfafla* 
ffmctical  operatwm,)  4vauid  he  espeablly  ap|di*- 
labk^snth <saipoet  to  jiiiarfMys  in  whi^tfae 
piiacipiss  and  ^thrpsaetiee  are^Mculiarly  a8SO«> 
dated,  and  in  which  a  work  on  aach  a  piaa 
appeared  likdyrto  be  of  some  ase  both  «to  the 
jstadent  and  tMtpactitk»Br." 

The  author,  in  illustrating  the  system  Of 
pleading,  has  referred  not  only  to  the  new 
rules- and  the  decisions  theaeon,  but  to  the 
earliaat  authariiies  on  the  subject.  For 
this  parpoee  he  has  sesorted  to  the  oidar 
reports  and  Year  Books.  He'says, 

It  was  deemed  proper  to  coniine  this  selec- 
tion of  cases  to  subjects  of  most  common  occw- 
rmtee  m  praetics  j  such  as  the  nature  and  x^ 
plication  of  the  action  on  an  account  stated* 
ioT  money  had  and  reeaived,  £or  ase  and  oecu- 

ui,  and  of  dc^t  for  rant,  together  with  the 
mode  of  pkadu|g  the  usaal  defences  m  the 
latter  satbns,  and  in  actions  on  bills  of  ex- 
change—the form  of  pleading  oertain  defences 
.parUuuag  of  the  nature  of  accord,  &c. 

*'  As  it  may  appear  that  the  notes  extend  to 
a  lenfcih  no^  in  every  instance,  exactly  pzo- 
^OKtioiiad  to  the  inlriasir  .iaipnrtsnfie  of  the 

s  JHnslraisd,  it B^hsrobanned  that ^tbis 
has  arisen  not  onljr  an  raecoaat  of  the  reason 
abaady  ^referred  to,  bat  from  an  anxiety  to 
elnddate  thoroughly  the  .principles  involved, 
and  to  reader  the  notes  as  cQn^>lete  as  possible, 
by  applying  those  ))rindples  to  every  psactinai 
qnestion  likely  <to  arise." 

Mr.  Fhilaaon  has  dso  treated  of  that 
large  amount  of  litigation  which  has  arisen 
on  the  liability  of  Provisional  Committee- 
men and  the  perplexing  problem  in  that 
diflbult  dqauBtmeat  of  plaadin^h-"^^  P^' 
tiss  to  meHons. 

The  ''leading  esses*\seleeted  by  the  antibor 
are  the  following  >^ 

Bgles  V.  Vale,  3  Croke,  69. 
Peacock  v.  RkodespDoi^g,,  63S. 
Chamberlyn  v.  Beiarke,  2  IfTds.,  353. 
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Keflrslake  v,  Morgan,  5  T.  R.,  513. 
Apard  v.  King,  Cro.  EUs.  775. 
WoodM  v.  Duke  of  Argyll,  8  Jur.  62. 
Lake  V.  Same,  9  Jor.  295. 

The  notes  are  able  and  copious. 


NJPW  STATUTES  EFFECTING  ALTERA. 
TIONS  IN  THE  LAW. 

JOINT    STOCK    COMPANIES. 

10  &  11  Vict.  c.  78. 

An  Act  to  amend  an  Act  for  the  Registration, 
Incorporation,  and  Regnlation  of  Joint  Stock 
Companies.    [22d  Ju^,  1847  •] 

By  the  7  &  8  Vict  c.  1 10,  it  is  enacted,  that 
on  the  complete  registration  of  any  company 
being  certified  in  the  manner  prescribed  in  the 
said  act  it  shall  be  lawful  for  such  companv, 
amongst  other  things,  to  purchase  and  hold 
lands,  tenements,  and  hereditaments  in  the 
name  of  snch  company,  or  of  the  tmstees  or 
trustee  thereof,  for  the  purpose  of  occupying 
the  same  as  a  place  or  places  of  business  of  the 
said  company,  and  also  (but  neverthdess  with 
a  licence,  general  or  special,  for  that  purpose, 
to  be  granted  by  the  committee  of  privy  coun- 
cil for  Trade,  first  had  and  obtained,)  such 
other  lands,  tenements,  and  hereditaments  as 
the  nature  of  the  business  of  the  company 
may  require  :  And  whereas  doubts  have  in 
certain  cases  arisen  as  to  the  meaning  of  the 
said  provision,  and  it  is  expedient  that  such 
doubts  should  be  removed,  and  that  further 
provision  should  be  made  as  to  the  granting 
of  such  licences  as  aforesaid  by  the  said 
committee  of  privy  council :  Be  it  therefore 
enacted— 

1.  That  any  company,  having  obtained  cer- 
tificate of  complete  registration,  Deing  desirous 
of  holding  lands,  may  apply  to  the  Board  of 
Trade  for  a  licence,  who  may,  if  they  see  fit, 
grant  the  same. 

2.  That  accounts  of  licences,  renewals,  ex- 
tensions, &c.,  be  annually  laid  before  Parlia- 
ment. 

3.  That  licences  mnted  before  the  passing 
of  this  act  be'deemea  valid  and  effectual  for  the 
purposes  therein  expressed. 

4.  That  so  mucn  of  recited  act  as  recjuixes 
'  the  return  to  the  office  for  registration  of  joint- 
stock  companies  of  a  copy  of  every  prospectus, 
&c.,  be  repealed. 

5.  That  in  addition  to  the  particulars  which 
the  promoters  of  every  such  company  as  afore- 
said are  by  the  said  act  required  to  return  to 
the  said  office  for  the  registration  of  joint-stock 
companies,  when  and  as  from  time  to  time 
they  shall  be  decided  on,  such  promoters  shall 
also  return,  and  they  are  hereby  required  to 
return,  to  the  said  office,  the  foUowinff  addi- 
tional particulars,  so  soon  as  the  same  snail  be 
decided  on ;  (that  is  to  say,) 

First.  The  amount  of  the  proposed  capital 

of  the  company : 
Second.  The  amount  and  number  of  the 


shares  into  which  the  same  is  to  he  di- 
vided: 
And  if  the  said  company  be  dissolved,  or  be 
incorporated  bv  act  of  parliament,  or  by  royal 
charter  or  by  the  Queen's  letters  patent,  or  be 
in  any  way  withdrawn  or  supposed  to  be  with* 
drawn  from  the  operation  of  the  said  act*  the 
promoters  of  the  company  shall  forthwith  give 
notice  thereof  to  the  registrar  of  joint-stock 
companies. 

6.  If  any  alterations  are  made  in  particulars 
registered,  they  shall  be  retnmea  within  a 
month  to  the  registrar,  under  a  penalty  of  201. 

7.  That  it  smdl  not  be  lawful  for  the  pro- 
moters of  any  company,  or  for  any  person 
connected  with  any  company,  at  any  time  be- 
fore such  company  has  obtained  a  colificate  of 
complete  registraiion  under  the  said  recited 
act,  to  issue  or  publish  or  in  any  manner  ad« 
dress  or  cause  or  suffisr  to  be  adaressed  to  the 
public,  or  to  the  subscribers  or  others,  any 
prospectus  or  circular,  handbill  or  advertise- 
ment, or  other  such  document  relatiTe  to  the 
formation  or  modification  of  the  company, 
containing  any  statement  at  variance  witii  the 
particulars  which  may  have  been  returned  to 
the  rep;istitr  of  joint-stock  companies  under 
the  said  recited  act  or  this  act,  nor  to  issne, 
publish,  or  in  any  manner  address  or  cause  or 
sufiTer  to  be  addressed  to  the  public,  or  to  the 
subscribers  or  others,  any  such  prospectus^ 
circular,  handbill,  or  advertiseirent,  containing 
any  statements  of  particulars  which  are  by  the 
said  recited  act  or  by  this  act  directed  to  be 
returned  to  the  registrar  of  ioiat-stock  com- 
panies, until  such  particulars  have  been  so  re- 
turned; and  if  any  prospectus  or  circolar, 
handbiU  or  advertisement,  be  issued,  pub- 
lished, or  addressed  to  the  public,  or  to  the 
subscribers  or  others,  contrary  hereto,  any 
promoter  of  the  company  shall  be  liable  for 
each  and  every  such  issue  or  publicatioii  to 
forfeit  any  sum  not  exceeding  20/. 

8.  Penalties  under  this  act  to  be  sued  for  as 
under  recited  act. 


INJUSTICE  AND  IMPOLICY  OF  CON- 
VEYANCING STAMPS. 


7b  the  Editor  of  the  Legal  Observer. 

Ws  have  several  law  societies  (metropolitan 
and  provincial)  expending  their  energies  in 
attempting  to  effisct  reforms  in  our  cml  and 
criminal  jurisprudence,  and  that  with  regard 
to  "grievances"  which  are  very  difficult  of 
remedy,  inasmuch  as  they  are  the  almost  natu- 
ral products  of  extremely  artificial  agaidcs 
employed  in  the  maintaining  a  highly  ardficial 
state  of  society. 

The  attention  of  these  societies  should  he 
directed  to  one  grievance  of  considerable  mag- 
nitude, affording  a  wide  margin  for  alterstiott, 
and  to  which,  under  a  vigorous  sflTort,  there  is 
good  hope  that  they  will  be  successliiL  I 
allude  to  the  Stamp  Act,  55  (3eo.  3,  c.  IM. 
"  Monstrum  horremmm,"  and  of  which  we  may 
truly  say,  '*  hmiai  ademptum."     To  siy  no- 
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r  of  the  negativB  badnoM  of  thb  lav,  and 
Ity  of  its  interpretation,  take  an  in- 
atance  of  its  poaiiive  iuuatiee.  I  am ''  con- 
cerned" for  a  partVy  Buffering  under  the  pre- 
sent' very  general  epidemic, — ^shortness  of 
cash.  Three  years  since  he  mortgaged  certain 
copyhold  premises  to  secure  £220 ;  the  mort- 
f^agee  died;  his  executors  want  to  divide  the 
estate,  and  my  client  is  now  called  upon  to 
pay  off  the  incumbrance.  To  do  this,  he  is 
compelled  to  effect  a  transfer;  and,  in  order 
to  cover  the  expenses  of  the  new  transaction, 
and  an  arrear  of  interest,  to  borrow  the  fur- 
ther sum  of  £60,  and  charge  new  premises. 
Now  just  look  at  the  table  of  fees,  uuderdS 
Geo.  3,  aforesaid, — 

£    s.    d. 
Special  deed  of  covenant  to  sur- 
render and  for  title 
(A  follower,  with  difficulty  avoided) 
Admissioti  of  the  trustees  of  the 

legal  estate     .... 
Surrender    by  them  and  execu- 
tors, and  further    charge,  and 
further     security    (£60},  30«., 

ZSs 3 

One  follower  stamp  ...      1 
Admission    of    the    new    mort- 
gagee*    1 


1  15    0 


1     0    0 


0    0 


£8     5    0 


or  nearly  15  per  cent,  on  the  fiirther  amount 
borrownl !  this  £8  5s.  Od.  (to  say  nothing  of 
the  sheep«-skin)  he  has  paid.  Noiw  add  the 
solicitor's  costs  to  the  Chancellor  of  the  Ex- 
chequer's ;  then  tell  your  client,  that  when 
his  six  months'  covenant  becomes  due,  the 
same  thing  may  again  occur.  I  iiave  known 
scores  of  small  transactions  like  this  one,  in 
which  the  solicitor's  fees  have  been  volun- 
tarily reduced  nearly  one-half,  and  that  prin- 
cipally on  account  of  the  excessive  amount  of 
stamps.  The  Chancellor  of  the  Exchequer 
mav  depend  upon  it  that  it  is  a  triangular  evil, 
ana  also  "robs  him  the  exchequer;"  for  if 
excessive  punishments  amount  to  an  abroga- 
tien  of  the  enactment  which  inflicts  them,  so 
these  excessive  stamp  duties  have  the  like 
effect,  by  stifling  transactions  which  would 
otherwise  bring  money  into  the  treasury. 
Wahall  October  19.  J.  P. 


LECTURES  AT  GRAY'S  IKN. 


ADVOCACY  OP  ATTORNEYS  IN  THE 
INSOLVENT  DEBTORS'  COURT. 

Referring  to  an  artkde  in  our  last  num- 
ber, p.  577f  as^Sf  relating  to  the  recent  change 
in  the  law  by  which  the  insolvency  business 
under  Lord  Brougham's  act  has  been  trans- 
ferred from  the  Banltrupty  to  the  Insolvent 
Debtors'  Court,  we  have  to  notice  the  daim 
which  we  expected  would  be  made  on  the  part 
of  the  attorneys  to  be  heard  in  those  cases  in 
which. they  have  been  accustomed  to  appear 
before  the  bankruptcy  commissioners,  now 
transferred  to  the  insolvency  commissioners. 

In  the  matter  of  Mewhwmt  an  insolvent,  Mr. 
Levis,  the  solicitor,  appeared  to  oppose  the 
application. 

Mr.  Commissioner  Harris  declined  to  hear 
him,  observing  that  his  learned  brethren  and 
himself  had  decided  that  no  attorney  could  be 
allowed  to  act  as  an  advocate  in  that  court. 

Mr.  Lewis^  without  commenting  upon  the 
decision  of  the  court,  begged  to  observe  that 
he  had  offered  a  brief  to  counsel,  who  declined 
aceepting  it  in  consequence  of  the  fee  which 
they  had  fixed  upon  as  their  own  rate  of  re- 
muneration not  being  marked  upon  it. 

The  Court  observed  that  it  had  nothing 
whatever  to  do  with  the  arrangements  of 
counsel,  and  refused  to  listen  to  Mr.  Lewis. 

Another  question  then  arose.  The  amount 
of  the  insolvent's  debts  was  £467 ;  but  sets-off 
reduced  it  to  below  £300.  The  commissioner 
doubted  whether  the  sets-off  could  be  allowed 
any  assessment  in  the  amount  of  debt.  The 
case  was  therefore  adjourned  to  the  26th 
instant,  when  the  matter  will  be  argued  by 
counsel. 


REAL   PROPERTY   AND  CONVEYAKCINO. 

The  Lecturer  on  the  Law  of  Real  Property 
and  Conveyancing  wiU  deliver  his  introductory 
lecture  in  Gray's  Inn  Hall  on  Thursday,  the 
4th  of  November,  1847»  at  half-past  7,  and  will 
continue  the  course  of  lectures,  exercises,  and 
examinations  on  every  Monday  and  Thursday 
until,  and  inclusive  of,  Thursday,  the  23rd  of 
December  next,  at  the  same  hour. 


We  understand  that  the  gentlemen  of  the 
bar,  practising  in  this  court,  have  arranged 
that  the  usual  fee  of  two  guineas  should  in  the 
cases  in  question  be  reduced  to  one  gmnefi.' 

ANNUAL  REGISTRATION  OF  ATTOR. 
NEYS. 


*  In  some  manors  psfyable  on  each  separate 
tet  of  parcels. .  • 


We  have  to  remind  the  London  agents  that 
it  will  facilitate  the  discharge  of  the  duty  of 
the  annual  registration  if  they  will  now  send 
in  the  declarations  of  their  clients,  and  also 
their  own .  The  examination  of  many  thousand 
names  will  of  course  require  •  a  considerable 
l^eripd  pf  time.  The  certificates  are,  to  a  cer* 
tain  extent,  already  filled  up,  but  cannot  be 
completed  till  the  declarations  have  been  ac« 
tuidlyleft. 

An  alphabetical  list  should- accompany  the 
declarations. .     . 


OF  A'lTORNBYS. 


The  Examinen  a^intedfor  the 
turn  of  persons  aDplyinf(  to  be  admitted  attor* 
mjrt,  have  fixed  Taeadfty»  the  16th  dhy  of  Nov. 
xRort;  at  brif^paat rnnein  the  foienoM^  ai  the 
Mril  ofitfae  IiicoiporaCBd>Lnr  Sedetyv  m  Chui* 
oanr  Laae,  to  take  tb*  ekBaanatioD* 

The  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  qnestions  as  to  due 
sue  vice,  according  to  the  regrdaitiona  approved 
bythe  judges,  must  be  left  with-  ^b»  aecrataiy, 
OR.  or  baibni.Tttesday  th^  9th  Nov.  • 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  term,  the  candidate  may  be 
examined  conditiondly,  but  the  articles  must 
b»  Isft*  within  tbe  flnt  Bvma  days  of  tena,  and 
answers  up  to  that  timei» 

A  paper  of  questions  will  be  delivered  to 
each  candidate,  containing  questions  to  be  an- 
swered in  writing,  classed  under  the  several 
beads  of^l.  PnSiminary.  2.  Common  aad 
atatnte  Law,  and  Practice  of  the  CkMiita.  3. 
Gonv^ancing.  4.  Equity,  and  Practice  of  the 
Courts.  5.  Bankruptcy,  and  Practice  of  the 
Courts.  6.  Criminal  Law,  and  Proceedings 
before  Justices  of  the  Fbaoe. 

Bach  candidate  is  rsquired  to>  answeE  all 
t]».  Preliminary  Questions.  (I^o.  1») ;  and  it  is 
expected  that  he  should  answer  in  three  or 
more  of  tbe  other  heads  of  inquiry,— Common 
Law  and  Equity  being  two  thereof. 


The  number  of  candidates  who  have  given 
notice  of  adnmsitm  for  next  term,  including 
those  who  have  obtained  leave  to  add  their 
names,  is     -----        -  200 

Of  these,  41  have  been  already  examined  41 

The  number  remaining  to  be  examined  159 
But  this  win  probably  be  largely  reduced 
from  various  causes* 


THE  LEGAL  OBSERVER  EDITION 

OF  THE 

tSTTATUTES   OF  THE   LAST  SESSION. 

Trb  26  Statutes  efibcting  Alterations  in  die 
Law  passed  during  the  last  Session,  which  have 
been  printed  verbatim  in  the  present  vohmie  of 

the  Leffal  Observer  are  as  follow : — 

Page. 
Drainage  of  Land,  10  Vict.  e.  11  .  .  94 
Inclosure  of  Commons,  10  Vict.  c.  25  .  120 
Removal  of  Poor,  10  &  11  Vict.  c.  33  .  313 
Abolition  of  Masteeriup  in  Chancery, 

c&eo 3aa 

llireatening  Letters,  c.  66  ....  286 
Custody  of  Oflhiders,  c  67  ....  287* 
House  of  Commons  Costs  Taxation j 

tt.69'      339 

Juvenile  Offenders,  c.  82,  .    .    •    .    ..  aga  I 


rijflnLCKaii. 

Secunng  Tcoiik  HmU  wd.  zeliaf  oC 
%nalaei^e.9f     •.«.»..«.*   ^WUk 

Chancery  AfflflavibOflloB;  e.  97  •    -    •  309 

Bankruptcy  and  Buolwncyj  c.  103     .  310 
Tithes  Amendmtnt^.c,  UD4.     .    .    .    .  3fi6 

ftsmradofPooiv.o.UO     ...  ...    ..414 

Copyhold  CoMmiseion  ContinuHMS^  c. 

101 -..437 

Radng  Stock  inTirade  Exemption  Caor 

timnBce,  &  77 487 

Administmkm  of  Ptav  Lows,  c.  199-  •  '40 
Colonial  Copyright,  c.  95>    •  •  -MS 

City   of  London  Small  Debts  Court, 

c.  bod.  (Local) 471 

Highway  RiiteSj.  c  98-  .        -        -4i9 

Turnpike  Acts  Continuance,  e.  105  •  500 
Canal  Carriers,  c.  94  .  .  .  .  5S1 
Ecclesiastical  Jurisdiction,  c.  93  .  ..  540 
Commons  IndosureAmendment,  c.  IXX  SSQ 
Marriages  of  Quakers  and  Jews,  c.  59  .  562 
Carriage  of  PIfcssengers  by  Sea,  c.  103  ..581 
Joint  Stock  Companies,  c.  78        .        .  610 


RBCENT   DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 

RKPORTBU    BY    BAaRISTBRS    OP    THB    SKVnULI, 
OOOBIB^ 

Hortr  dMurilon 

Vartjf  V.  Duncan.    August  3  &  4, 1847- 

M IBTAKU. — TAKIlia  IS80S  PmO  COKnHMK 

Where  defendant  had  obtained  am  order  thai 
the  plaintiff  should  proceed  to  trial  qf  an 
issue  by  a  certain  time,  or  that  in  d^ftmlt 
the  issue  should  he  taken  pro  confesgo  as 
against  the  plaintiff,  and  the  pbumt^ 
omitted,  through  mistake,  to  give  notice  m 
time  of  the  trial,  an  order  to  take  tke  tsMe 
pro  confesso  was  refused,  and  an  extensian 
of  the  tisnefbr  tryiag  the  issue  was  granted 
to  the  plaint^. 

The  proceedings  on  the  motion  in  tbia  ha- 
balf  before  tbe  Vice^ChanoeHor  of  Englaiid  av 
reported  ante,  p.  407. 

Mr.  Cooper,  witb  wbom  were  Mr.  Walker 
and  Mr.  Elmsley,  now  moved  for  leave,  which 
had  been  refused  by  his  Honour,  to  make  aboo- 
lute  an  unsuccessful  order  obtained  by  the  de- 
fendant on  the  9th  of  Febcuanr,  1847,  to  the 
effect  that  an  issue,  directed  to  be  tried  forth- 
with by  an  order  of  the  4th  of  Novvsobcr, 
1846,  might  be  taken,  pro  eof^eeso,  in  fltwiia 
of  the  defendant  if  tiie  plaintiA  should  not 
proceed  to  tibe  trial'  at  die  ffiddleaer  siniugs 
after  Trinity  Term  then  next.  The  hai  isn 
tioned  order  was  for  a  new  triid  of  an-  iflne 
which  had  been  origiBally  cHreeted  toWtrisd 
bv  an  order  of  the  ISth  of  December,  I9M. 
Notice  to  proceed  wilfe  such  new  traa-Nrai* 
with  havina  beea  served  by  th*  de6 
upon  the  jdaintiff,  and  die  lattsr  nsfel 


itenuMrtoiigtatlD  «B]n  ifefoliile;    tHn" 

'     'iMdTdMdllUtnMtHMIttpOII 

"^B  solicitor  had  msde  «  'slip  ra  *fhe 
»bT  not  givof  ftotiee  of  trnl  m  time,' 
:  flMt  ]»  wsB  UBHwm  of  iknB  order 
l%y<hs  MniMt,  nd  vfion  the 
t'IfaBtihe  ^kiatiff  had  used  ev«r^  en- 
'  to  sedify  the  nistake  by  tmrneditfldy 
fffifiog  to  a  jodge  «t  tfanibers  for  leate  to 
«aisr  the  issue  mmc  :fro  ttme,  wfaidh  'COiAd  not' 
bO'OteauMdvi  eonasqasDoe  of  the  dafendaiif  s 
wiftMi ul  to  oonsentyiiatwithalBadiBg  the  pbm- 
Itf^  oSer  Id  deini7all«Gi:pen8e8.  They  cited 
tho  caae  of  Coidome  v.  JBofTiilam,  5  Myl.  &  Cr. 
113,  the  principle  of  which  was  recognised  by 
Ihe  Maalor  of  the  Rolk  in  the  case  of  Hur- 
§imoe  T.  llmjnme,  8  Bsbt.  t89.  Suboeonentlr 
tD^the  ^Viee-Cbanoelloi^s  nfiisal  of  the  aefend- 
ant^s  -motionv  his  Honovr  bad  granted  liberty 
tothe  pkiatiff  to  proeeed  to  a  new  trid  of  the 
ssad  issue  at  the  sitli&gs  after  Mitfhaeffanas 
Tosmnezt. 

The  Ei&rd  daiMsCor,  witiiottt  bearing  Mr. 
DeiktU  'and  Mr.  ^Aom^er^,  who  appeared  for 
fl&e  pknatiff,  sud,  that  tfate  prosent  case  was 
▼ery  much  opposed  to  that  of  Ca^Mme  v. 
Bmsktmm  {supihi),  where  it  was  <eTident  the 
pfaniftiff  did  not  intend  'to  go  to  trial.  Here 
the  plaintiff  was  ansioiis  to  proceed,  and  the 
Mendant  wished  to  tdce  adnuotage  of  a  slip. 
How  "the  court  would  alwmi  lelieTe  where 
aoch  8]ip  eoidd  be  satisfaetonly  accounted  for. 
Ondodbtedly  there  had  been  here  great  igno- 
rance or  negligence,  but  as  soon  as  the  error 
was  dMoofored,  ovcp^  'Stop  was  taken  to  re- 
laady  it.    The  xaotion  must  be  refused  with 


Etmks  V.  Hi 


Kolls  Coait. 

d.    Jvikf  2S  &  23, 1«47. 

DBFKKD- 


BMEACH  OF  TRUST. — AN8WKB  TO 
ANT. — INaUIRY. 

The 


^  a  *fraslee,  lalbo  had  ktrnded 
over  a  trust  fimd  to  a  eo^deffembmt  in 
the  0mit,  kjf  mftos»  it  had  been  npflM  to 
dieokai^  UMlities  of  the  trustee  to  him- 
$elf,  is  not  admissibie  for  the  purpose  of 
raising  a  ca§e  Jmr  inquiry  as  to  whether 
the  ohdrfendant  had  not  notice  of  the 
trust. 

Tbu  was  a  suit  to  recovar  a  trust  iund 
under  the  following  drcumstances.  The  fund 
originally  consisted  of  a  promissory  note  dated 
fkn  lOth  of  August,  1938,  and  payable  four 
rem  after  date.  The'  trustees  were  Mr. 
uighfly,  a  clergyman  resident  in  Warwick*  < 
ihire,  and  Mr.  Howard,  a  soUeitor,  practising 
it 'Cheltenham.  Shordy  before  the  time  when 
'the  note  became  pay^le,  an  intention  was 
2EoTiBed  df  diangii^  ^e  trustees ;  but  as  the 
dnmge  had  not  been  completed  at  the  time 
'^^lien  the  note  became  due,  it  was  determined" 


9or  ^is  purpoae  a  Ml  ^cir  tt/M» 
drawn  "OH  Messrs.  Barclay  and  <Oo.  in  Ijondon* 
and  payaUe  seren  dm  after  sight,  wasttam- 
ndtted  on  the  dfli  df  Atiguat,  1842,  to  'Mr. 
Knifflifly,  %▼  wliom  it  was  indorsed  -and  foi^ 
warded  to  Mr.  Howardy'with  directioiia  dao 
to  indotve  it  nnd  'forward  'itto  Messrs.  Bar* 
day  and  Go.  in  London.    Mr.  Howard  so* 
coved  ^ebmim  Ae  lOtfaof  August,  mud  indi 
ithe  same  da^  gave  it  to  a  Mr.  Ridler,  iSio 
managing  omcer  of  the  Cheltenham  and  Glon*. 
cester  Banking  Coxnpany.    The  bill  benuB 
due  on  *t!he  SSrdy  tun.  the  pnyceeds  weio'tuen 
icarried  to  the  private  acbountuf  ^Mr.  'HowanL 
On  the  99th  Mr.  Howard  and  Mr.  KnigbMy 
sent  an  order  to  Mr*  Ridler  to  invest  the  pro« 
ceeds  off  the  bill  in  ftie  names  of  the  uuw 
trustees.    At  the  time  wben  the '*bffl  was  ori» 
ginally  given  by  "Howard  to  Ridler,  Howani 
had  a  credit  given  Mm  by^e  bank  for  up- 
wards of  £1,500;  butthis  credit  rested  upon  « 
biH  -accepted  by  Howard ;  in  the  interval  h^ 
twoen  the  16&  and  m^,  bills  to  the  amouitt 
tff  £70e,  accepted  also  by  Mr.  Howard,  wei« 
dishonoured,  and  there  were   at   that  tiasA 
known  to  be  biHs  to  a  considerable  amount 
accepted  by  Howard  and  aoon  to  become  doe. 
Under  these  circumstances,  suspicion  aoto 
Mr.  Ho^rBrd*s  solvency  -was  aroused  at  ti» 
bank,  and  Mr.  Ridler  replied  to  lAst  order  tif 
Messrs.  Knigfathr  and  Howard,  that  he  could 
not  allow  Mr.  Howard  to  draw  out  the  pro- 
ceeds of  the  bill  until  the  'overdue  bills  were 
paid.    Mr.  Howard  aobsequently  proved  ia« 
able  to  meet  his  liabflities  to  the  bank.    The 
present  bill  was  filed  by  the  new  trustees  to 
recover  the  amount  against  Mr.  Howard,  anfl 
the  bank,  whom  it  was  sought  to  make  re- 
sponsible for  tlMs  procoeds>  upon  tlie  ground 
tbat  ^r.  iBidkr,  at  the  time  when  the  bill  was 
given  to  bini,  knew  that  it  was  trust  property. 
Mr.  JBidler  poaitiveler  denied  the  knowledge 
thus  imputea  to  liim.    He  admitted,  however, 
the  fdUowinf   ciroumslances,  which   it   was 
eontended  raised  a  sufficiently  suspicions  case 
against  .lum  to  justify  inqwry.    These  circmn- 
stanosB  were :— That  Howard  bad  asked  Rid- 
ler to  take  charge  of  the  bill  for  him ;  that  he 
know  Knightly  to  be  a  dergymau,  andthere- 
fore  that  .it  was  unlikely  that  a  bill  which  re- 
quired to  be  indofsed  by  him  and  Mr.  Howard 
should  be  Mr.  Howard's  own  money,  and  that 
he  had  aftarwwds  said  that  a  great  deal  of 
the  money  in  the  hands  of  attoraeya  was  the 
money  of  other  people,  not  their  own. 

Mr.  Howard,  oy  his  answer,  stated  that  he 
had  distinctly  communicated  the  fact  sf  HUm 
bill  being  trust  property  to  Mr.  Ridler  at  the 
time  of  giving  vqp  the  Imlto  him,  and  that  it 
was  canried  to  his  account  at  the  advice  of  Mr. 
Ridler,  and  only  to  prevent  the  inconvenieiice 
of  having  to  get  Mr. 'Knightly 's  order  for  ftxe 
subsequent  investment  of  its  proceeds,  which 
was  so  soon  to  tdkt  place.  Mr.  Howard  codld 
not  be  examined  «n  a  witness  in  the  caQse* 
because  the  right  of  tiie  phdHtiff  against  'the 


that  the  money  ibotdd  be  received  by  the  oldTbank  depended  upon  his  remedy  over  -afsamst 
^ — ^-  and  by  ihem  yM  ofer^^Qst  newJMr.  Howsard,  who  was  therefore  anindnpOD* 
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sabla  party  to  the  tait  Bat  the  plaintiffs 
urged  that  the  contradictioD  of  the  two  an- 
swers was  a  safficieut  reason  for  the  court  to 
direct  an  issue  to  try  the  fact  of  whether  or 
not  the  bank  had  notice  of  the  trust  at  the 
time  when  the  note  was  deposited. 

Mr.  Turner  and  Mr.  Goodeoe  for  the  plain- 
tiffs. 

Mn  Kindersley  and  Mr.  Smyik  for  Mr. 
Howard. 

Mr.  BM^ell  and  Mr.  Heathfield  for  the 
bank. 

Lord  Lanodale,  after  stating  the  facts  of  the 
case«  said  that  llie  plaintiff  was  under  great 
difficulty  in  establishing  his  case  against  the 
bank;  the  answer  of  Mr.  Howard  bad  been 
drawn  to  his  notice,  but  that  answer  could  not 
be  read  against  a  co-defendant.  There  were 
indeed  cases  where  the  answer  of  one  defend- 
ant might  have  an  effect  against  another ;  but 
it  could  not  be  read  as  evidence  against  him. 
The  defendants,  therefore,  were  obuged  to  re- 
sort to  the  answer  of  Ridler,  and  though  they 
seemed  to  admit  that  they  could  not  succeed 
on  Ridler's  answer  alone,  said  that  Ridler's 
answer  disclosed  such  a  case,  as  with  the 
statements  on  Howard's  answer  would  induce 
th^  court  to  direct  an  inquiry.  His  lordship 
then  examined  the  admissions  above  stated  on 
Ridler's  answer,  and  ended  by  directing  the 
bill  to  be  dismissed  as  against  the  bank. 

•Hooper  v.  Treffhf.     Trinity  Term,  May  36, 
1847. 

MONST    PAID.  —  PAILUBS    OF   CONSIDBRA- 
TION. — BILI.  OF   KXCHANGK. 

7%e  defendant  having  some  bark  to  dispose 
of,  applied  to  the  plainUiffs  to  find  him  a 
purchaser.  The  plaintiffs  showed  a  sam- 
ple to  T.,  who  agreed  to  purchase  the  bark 
at  £7  per  ton,  provide  it  was  equal  to 
sample.  The  defendant  shipped  the  bark, 
sent  the  plaintiffs  the  invoice,  and  request- 
ed them  to  accept  a  bill  of  exchange  for 
the  price  qf  the  bark.  The  vlaintiffs  at- 
eepted  the  bill  upon  a  del  credere  commis- 
sion. The  bark  was  found  inferior  to 
sample,  and  T.  repudiated  the  contract. 
The  plaintiffs  having  paid  the  bill  of  ex- 
change when  due:  Held,  that  they  were 
entitled  to  recover  the  amount  qf  money 
paid  for  the  drfendanfs  use. 

Assumpsit  for  money  paid. — Plea  non  as- 
sumpsit. 

. .  At  the  trial  before  the  Lord  Chief  Baron, 

it  appeared  that  the  defendant,  having  some 

.  bark  to  dispose  of,  applied  to  the  plaintiffs, 

.  who  were  bark  and  leather  factors,  to  find  him 

a  purchaser.    The  plaintiffs  showed  a  sample 

to  one  Thompson,  a  dealer  in  bark,  at  Edm- 

burgh,  who  agreed  to  purchase  the  bark  at  £7 

per  ton,  provided  it  was  equal  to  sample.    The 

defendant  shipped   the   bark,    and  sent  the 

plaintiffs  the  invoice  of  it,  and  requested  them 

.  to  accept  a  bill  of  exchange,  payable  to  Uie 


f^Bnnkv  npicy, 

order  of  BosanqiHt  and  Co.,  for  £371^  lOs^ 
being  the  price  of  the  bark.  The  plsontift, 
upon  the  offer  oi  n  dd  ertdere  i  uimiiisaion, 
accepted  the  bilL  On  the  arrival  of  the  baik, 
Thompeon  found  that  it  was  inferifx'  to  the 
sample,  and  refused  to  accept  it.  The  pkuoi* 
tifis  having  been  called  on  to  pay  the  amount 
of  the  lull  of  exchange,  brought  the  present 
action  to  recover  from  the  defendant  the 
amount  so  paid.  The  learned  fudge  left  it  to 
the  junr  to  say  whether  the  bark  corresponded 
with  the  sample,  and  they  found  it  did  not, 
and  returned  a  verdict  for  the  plaintiffii  £or  the 
amount  of  the  bill.  A  rule  nisi  having  been 
obtained  to  enter  a  nonsuit  on  the  ground  that 
the  action  was  not  maintainable  against  the 
defendant, 

Oumey  and  BaddeUy  showed  caoae.  The 
consideration  upon  which  the  plaintiffs  ac- 
cepted the  bill  having  failed,  they  are  entitled 
to  recover  the  amount  as  money  paid  to  the 
defendant's  use.  It  is  said  that  Uiere  is  no 
privity  between  the  phdntiflfa  and  the  d»» 
fendant,  and  that  the  plaintifis  ought  to  have 
sued  Thompson,  but  the  fact  of  the  bill  having 
been  accepted  by  the  plaiutifis  at  the  request 
of  the  defendant  is  sufficient  to  enable  them 
to  maintain  this  action. 

Crowder  in  support  of  the  rule.  Hie  action 
is  improperly  brought  against  the  defendant 
Thompson  is  the  peraon  who  is  liable  to  re- 
pay the  phdotiff,  and  he  could  then  re- 
cover the  amount  so  paid  as  special  damage 
in  an  action  against  the  defendant  for  his 
breach  of  contract.  Between  the  plaiatifs 
and  defendant  there  ia  no  privity  whatever. 

Pollock,  C.  B.  The  rule  must  be  dischaigcd. 
The  bill  was  drawn  by  the  defendant  and  ac- 
cepted by  the  plaintiffs  at  the  defendant's  re- 
quest. That  is  sufficient  to  create  a  privity 
between  them.  The  bark  turned  out  to  be 
inferior  to  the  sample,  and  Thompson  in  con- 
sequence repudiated  the  contract,  so  that  the 
consideration  upon  which  the  plaintiffii  ac- 
cepted the  bill  wholly  failed,  and  as  they  were 
compelled  to  pay  it  when  due,  they  are  eo- 
entitled  to  recover  back  the  amount  as  money 
paid  to  the  defendant's  use. 

Alderson,  Rolfe,  and  Plait  concurred. 

Rxde  diachaiy^. 

Vatitruptcs. 

In  re  Glover.    20th  October,  1847. 

TRADER  debtor's   SUMMONS   UNDER  I   &  2 

Vict.,  c.  1 10.— practice. — sufficiency 

OF   notice. — SUFFICIENCY   OP   BOND. 

A  notice  accompanying  affidavits  of  sn^ 
ciency  by  sureties  need  not  state  that  the 
sureties  are  housekeepers  or  freeholders. 
When  a  bond  proposed  to  be  given  under 
the  Stat.  1  4*  2  Vict.,  110,  in  addition  to 
the  ordinary  condition  prescribed  by  the 
statute,  contained  the  words,  "  or  shall  be 
released  by  thepUuMtiff  in  such  actum:" 
Held,  that  these  words  were  surpksege, 
and  did  not  invalidate  the  bond. 

The  trader  (Glover)  waa  served  with  a  copy 
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of  affidarit  fikd  in  this  court,  and  a  notice 
reqairiiig  imwifldiato  payment  of  a  debt,  pnr- 
raant  to  the  1  &  2  Vact,  c.  110,  a.  8,  and 
propoaed  to  enter  into  a  bond  with  two  aore> 
tiei.  llie  debtor  gave  notice  of  bis  int^tion 
to  preaent  anch  bond  to  the  oonmiiaaioner  for 
hia  approval  this  day,  wlddi  notice  was  ac- 
companied .  hj  office  copiea  of  affidavita  of 
Bafficiency  by  the  sureties  in  the  usual  form. 
Ihe  bona  being  submitted  to  Mr.  Commia- 
sioner  Evans  for  his  approval, — 

The  aolieitor,  on  the  part  of  the  aummoning 
debtor,  olnected,  that  the  notice  accompany- 
ing the  affidavits  of  sufficiency  was  bad,  in- 
asmuch as  it  did  not  state  that  the  sureties 
were  "  housekeepers"  or  ''  freeholders,"  pur- 
suant to  the  rule  of  the  common  law  courts  in 
matters  of  bail.  [Reg.  Gen.  T.  T.,  1  Will.  4, 
r.  2.3  In  support  of  this  objection,  he  cited  an 
anonymous  case,  1  DowUng,  p.  160,  in  which 
it  was  expressly  held,  that  idthough  a  notice  of 
bail  was  accompanied  by  an  affidavit,  in  which 
it  was  stated  that  the  bail  was  "  a  house- 
keeper," the  bail  might  be  rejected,  as  it  was 
Dot  stated  in  the  notice  also.  There  was  a 
second  objection  to  the  form  of  the  bond. 
The  act  of  parliament  provided  that  the  bond 
should  be  conditioned  "  to  pay  such  sum  or 
sums  as  shall  be  recovered  in  any  action  or 
actions  which  shall  have  been  brought,  or 
shall  hereafter  be  brought,  for  the  recoverv  of 
such  debt,  together  with  such  costs  as  snail 
be  given  in  the  same,  or  to  render  himself  to 
the  custody  of  the  gaoler  of  the  court  in  which 
such  action  shall  have  been  or  may  be  brought, 
according  to  the  practice  of  such  court,  or 
within  such  time  or  in  such  manner  as  the 
said  court  or  any  judge  thereof  shall  direct, 
after  judgment  shall  &ve  been  recovered  in 
such  action ;"  and  in  the  bond  now  presented  i 
a  farther  condition  was  added,  contemplating ' 
that  the  trader  may  be  released  by  the  sum- 
moning creditor  from  his  debt 

Mr.  Commissioner  Evams,  without  calling 
on  the  debtor's  solicitor,  said,  I  am  not  dis- 
posed to  give  effect  to  an  objection  like  that 
taken  to  the  notice  of  sureties,  unless  I  felt 
constrained  to  do  so  by  some  authority.  The 
rules  of  the  common  law  courts,  in  matters  of 
bul,  are  not  binding  in  this  court  in  reference 
to  trader  debtors'  summonses,  and  no  rules 
have  been  framed  by  the  commissioners  of  this 
court  under  the  statute  1  &  2  Vict.,  c  110.  I 
do  not  think  the  omission  of  the  word  "  house- 
keeper" in  the  notice  of  sureties  material.  As 
to  the  second  objection,  the  bond  contains  the 
condition  required  by  the  act  of  parliament. 
Some  other  words  are  added  which  do  not 
abridge  the  liabflity  of  the  principal  or  his 
sureties,  and  may  be  treated  as  surplusage. 
.  If  there  is  no  objection  to  the  sufficiency  of 
the  sureties,  I  shall  approve  of  the  bond. 

The  solicitor  for  the  summoning  creditor 
sud,  he  was  not  prepared  to  deny  that  the 
sureties  were  sufficient 

Mr.  Conunissioner  Bwm$.  Then  I  approve 
of  the  bond. 


ANALYTICAL  DIGEST  OP  GASES, 

MPORTKD  m   ALL  THE   COUKTS. 

CTommon  ZaiD  tfoiittn. 
PRACTICE. 

IConehded  from  page  603,  mte,} 

INaUlRY,  WRIT  OP. 

Upon  the  execution  of  a  writ  of  inquir3r  di- 
rected to  the  sheriff  in  an  action  for  a  malicioua 
prosecution,  in  which  the  damages  are  under 
40s,,  a  certificate  under  the  stat.  3  &  4  W.  4, 
c.  24,  s.  2,  to  entitle  the  plaintiff  to  costs* 
should  be  signed  by  the  under-sheriff  in  the 
name  of  tiie  sheriff,  and  not  in  his  own  name. 
Stroud  V.  Watis,  2  C.  B.  929. 

INTRRPLBADSR. 

Tayment  of  money  out  of  court  pending  terii 
qf  error. — Property  taken  in  execution  being 
claimed  by  the  assignees  of  the  debtor,  who  had 
become  bankrupt,  the  sheriff  sued  out  an  inter- 
pleader rule,  and  an  issue  was  directed,  the  as- 
signees to  be  plamtiffs,  and  the  execution  cre- 
ditor defendant;  the  money  levied  being,  in 
the  meantime,  paid  into  court.  On  trial  of  the 
issue,  the  assignees  recovered,  but,  the  defend- 
ant having  tendered  a  bill  of  exceptions,  error 
was  brought  in  the  Eirchequer  Chamber.  The 
court  gave  judgment,  quashm^  the  writ  of  error. 
The  assigpees  then  moved  this  court  to  make 
an  order  under  the  Interpleader  Act,  1  &  2  W. 
4,  c.  58,  for  payment  of  money  to  them ;  but, 
before  cause  shown,  the  dcKudant  brought 
error  in  the  House  of  Lords. 

There  being  no  proof  that  the  last  writ  of 
error  was  frivolous,  this  court  refused  to  make 
such  order,  pending  the  writ.  King  v.  Birch, 
7  a  B.  669. 

IRRBGULARITY. 

Waiver, — Laches, — Assignees  of  a  bankrupt 
applying  to  set  aside  proceedings  on  the  ground 
of  irregularity,  must  come  to  the  court  within  a 
reasonable  time  after  notice  of  the  irregularit]|r. 

An  original  writ  of  fi,  fa.  and  a  testatum  writ 
were  issued  out  on  the  23rd  of  Feb.,  and  on 
the  same  day  the  defendant's  goods  were  seized 
under  the  testatum  writ.  On  the  26tii,  the 
original  writ,  with  the  return  of  nuUa  bona,  was 
filed  in  the  proper  office  of  this  court.  On  the 
25th,  a  fiat  in  bankruptcy  was  issued  against 
the  defendant,  and  on  the  10th  of  March  cre- 
ditor's assignees  were  appointed.  The  plaintiff 
having  made  up  the  roU,  on  the  face  of  which 
the  original  writ  appeared  to  be  regularly  re- 
turned before  the  issuing  of  the  testatum  writ, 
the  defendant's  assignees  applied  to  a  judge  at 
chambers,  on  the  10th  of  March,  to  have  the 
roll  amended  by  inserting  the  true  date  of  the 
return  of  the  testatum  fi.  fa.,  and  were  referred 
by  the  judge  to  the  court :  Held,  that  this  was 
at  most  an  inwilarity,  and  that  a  motion  made 
on  the  5th  of  May  for  that  purpose  was  too 
late.    Butterworth  v.  WUHams,  4  D.  &  L.  82. 

See  Cottr^  JBaroii. 

I88UB. 

Counsers  signature.-^  Writ  qf  tridl.'-Form 
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qf  iisue^^^iu  Common  Pleat  the  a^gDatnie  of 
counsel  to  the  plradiiigs  need  not  i^ipear  on 
the  issue  deliweni. 

An  issue  in  a  cause  to  be  tried  before  the 
sheriff  pursuant  1o  the  stat  1  &  4  W.  4,  c.  42, 
s.  17,  ddnmed  with  a  blank  for  theieaie  of  the 
writ  of  trial,  is  defective.  The  defendant  should 
apply  to  a  judge  at  lAuhnben  to  amend  the 
■sue  «t  iht  pUdntUPs  espente.  It  n  -no 
gRnnd  tS  olijeetion,  diat  m  blank  kleft  ferlihe 
^^twtn  of  tSiemnitef txM.  JtjftfiifY*  Y$AkMu%i, 
f  C.  B.  9S4. 

JUBGXB'  NOTK8. 

SierifjB*  Oemrt.— This  court  caniKit  aid  a 
party  in  obtaining  a  copy  of  the  notes  taken  at 
atrial. 

An  application  for  a  rule  that  a  defendant 
Bight  be  furnished  with  a  copy  of  l9ie  notes 
taken  by  IAm  jud^e  of  the  Sbenffs  of  London^s 
Couft  OB  a  former  trial  between  the  «ame 
pei^s,  was  refused.    Parkhtnt  ▼.  Goeden,  2 

C.  B.  694. 

judge's  ovdviu 

1.  Bufe  qf  Cottrt. — A  motion  to  make  a 
judge's  order  a  ruls  of  court,  and  for  the  coats 
of  the  application,  is  absolute  in  the  £att  in- 
Btance,  if  made  upon  the  affidavit  requirad  by 
Beg.  Gen.  T.  T.  3  Vict    Black  v.  Lmae,  4 

D.  &  L.  2S5. 

2.  Judgment.—Atifstaiim  </  coaihO.— Hie 
"  orders  of  the  judges  "  of  12£h  June,  1845, 
jxinted  oniie,  vol  14,  p.  335,  is  not  a  rule  of 
court,  but  a  mere  regulstion  lor  the  guidance 
of  the  judges  at  chambers;  and,  tuerefore, 
where  a  judge's  order  for  judgment  had  been 
obtamed  on  a  written  consent,  signed  by  a  de- 
fendant, and  attested  by  an  attorney  actii^  also 
for  the  plaintiff,  the  court  refusea  to  set  aside 
the  order  and  judgment  signed  thereon.  Dixon 
▼.  SMd&n,  15  M.  k  W.  427. 

And  see  Jhreft,  1. 

^CDOICSNT   AS   Uf   CABS  OF  VONBTOT. 

A^Mandant  k^entitled  to  move^arfudgmeut 
as  inflase  of  a  soitaait,  although  the  came,  <ob 
being  called  on  for  trial,  was  struck  out  of  4ke 
list  in  conaeciuenoe  of  aeitkar  plaintiff  nor  <de- 
fondast  appaaring.   Alloitr,  Battrorq^,  4  D.  ic 

MANl^ABItHL 

1.  A  parifili  derk  was  dismissed  from  liis 
office  on  a  charge  of  misconduct  bytfae  incmn- 
T)ent  in  Nov.  1841,  who  died  in  the  year  t84». 
The  clerk  made  written  applications  tolihe  in- 
cumbent in  the  year  1843  and  1845,  but  could 
obtain  no  answer.  A  rule  nin  for  a  mandamm 
to  &e  incumbent  to  restore  liimtoUie  office 
was  obtained  in  JanuBry  last,  and  it  was  stated 
on  the  affidavits  that  ttie  poverty  of  the  appli- 
oant  was  the  reason  why  an  earlier  appfication 
Imd  not  been  made. 

Held,  that  under  ihe'^cts  of  ibis  case,  "the 
application  for  a  mandamus  was  not  made  to 
the  court  in  proper  time.  T%e  Qvem  -y.  'Qifford, 
34  L.  O.  228. 

O.  Imhes.  ~  ^Qairtor  mmimm,^kx  the  Epi- . 
phany  quarter  sessions^upon  objection  to  a  no- 1 


B^.w. 


of  appeal,  ills 

juljBCt  toa^iecial  caae,  araa 

JTefat  lint  li»  apfdiciB^  « 
te  m  aqftHmmb  indwJBailar  Ta 
for  AB 

4rCifosttf«,4D.ftL.l 
iatb»jnil|piiit ;  Raar. 

ire,2B.4tAd.a91;  B«9^.A» 
of  tbe  W«SI  Aadii^  ef  Yoksfaaa.  A  GLfc 
D.  706;  «Q.B.JaS. 

S.  MareAoUr  i«  m  -Mife. — i 
Oh— ■sniaana  spere  appoaatad  bf  i 
bsaldiag  a  bridge,  Aetells  toke^Mlad  inl 
with  powsr  to  ooattaet  for  the  IniOdkig  1 
pairs,  and  to  eoBvey  dw  toUs  toiiK  1^ 
whom  Ikey  coomBlBd,  charged  witfi 
paymenta.  The  eonsmisaioners  contradad  b»- 
oordingly  widi  oertsm  aobscrftere,  who  agreed 
to  bcdld  and  repair  the  bridge ;  and  tise  eoa^ 
miaaioBars  agroed,  wken  llie  bridge  ahonld  ba 
bnOt,  to  convey  over  in  perpetuity  aH  tlK  toBs, 
&C.  ta  the  sukstiikeiH,  meir  eaeealara,  &c.,  ta 
hold  as  tuamts  in  caramon  and  not  aa  joatf 
tenants,  or  as  suekaubacribers  ekould  appoint. 

The  bridge  bong  built,  the 
by  indentare  ncitiug  the  coHtraet,  i  ^ 
the  trustees  in  Ibb  the  bridge  ad  tolls,  i 
truirt  to  permit  and  auffier  the  aokaoriben,  i 
heirs  asm  aasigoa,to  take  die  toUa,  aod  to  1 
the  sole  maaagenent  ikeieo^  and  to 
receivers,  ftc,  on  condition  likat  the  i 
should  make  certain  annual  and  other  p^ 
raents,  keep  the  bridge  in  repair,  pay  adanei^ 
&c^  and  enanld  in  the  last  pk»e,  yearly  for 
ever,  share  all  the  reaidve  of  the  toQa,  %Bt, 
among  the  aubsoribers  for  the  time  being,  SDot 
their  respective  keire  and  assigns,  pfvportsai^ 
ably  to  their  aeveral  akares  and  mtenstSy  as 
tenants  in  common  and  not  as  joint  tuusjUa. 
Proviso,  that  if  the  tmataes,  tkor  iiein  and  as- 
eigns,  should  ac^ndge  diat  the  aAaoribars  kat 
made  default  iuAepayments,  Ir.,  tkey  ahaold 
M|t,'during  each  4«ult,  be  permilted  to  re- 
ceive or  si^ly  Bsamge  the  tolls,  bnttha  Uw 
taBS  should  veoaiFe  and  oanage  the  asn^  ^L 
do  whatever  ^  aabsonban  were  veq|«iiod  So 
do. 

The  mbaerikare  «ntared  valoaveaiptof  Iha 
^i^S^t  which  wove  taken,  in  part,  at  a  toiUoaae 
at  'One  'end  -of  the  4irid|pe,  m  the  pniiah  tf 
Putney.  H.Cwasprapnatoraf  aam^  ahHi, 
«nd  was  clerk  to  the  wikatiibu'a,  bnt-waiamt 
aqipointed to Tepveaant  timn in  ssyoAerman 
ner;  viorwas  he  an  iohidutant  oftVstney.  fa 
a  po w  <'ate  for  that  parish,  %b -and  many  «tbar 
Tieraens  were  aasessed  togelker«an  <o«nen«Hd 
oociqiiers  of  pavt  of  tdie  bsidge,  wkick  wras 
aituate  in  (Ptttaey.  If.  C  did  MOt  appasl?  vd 
nnaned  before  m  jnatice  elf  OBB  «f  ike 
metaopoHtan  priicecoiiits,<dispQlsd  kisliBkili^, 
and  oontended  that  aome  peraoaa  mmt  suipaa 
•Mflyinaafted  en  tfke  wnessment,  and  (aa  the 
tact  iwas)  Ikat  aome  tov^ietors ' 
The  justices  declined  issong  a  <^^ 

^ioB  oowt  giautti  a 
upon  the  justice  to  issue  such  ^ 

Held,  by  Lord  Dsmnan,  C.  J.,  and  Patteaon. 
J.,  that  H.  C.  might  be  distrained  upon  for 


JMO^HtkallHg^qfCaiitj  €wmaakLmB,eamis^ 
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the  rate,  and  muat  obtaia  oonftribution  as  hei  of  thr  lata tanaiit  for  fiiie^o&  tha  ground  that 
could  from  the  said  tubacribera.  By  WU-  the  lease  w««  granted  under  s.power  not  wch 
Sams  and  WTghtman,  J.'l  that  IT.  C:  was  at  all  pedrextcated;  the  court  win,  on  mo^o;.  order 
errata  liable  for  some  portion  of  the  rate,  and!  the  lesaor  of  the  plaintiff  to  give  particular*  dB 


not  baring  appealied,  could  not  now  contend 
titat  be  was  rated*  for  too  much,  or  that  other 
perBons  were  improperljr  joined  with  him.  aa 
subscribers^  or  omitted.  Reg,  r.  Pttynter,  7  Q. 
B.  2S5. 

atiB*  JBbttcutiwi,.  3> 

Bi»DUII6QTI0N. 

AtnsL^New  trtaL^^lu'  case  for  maliciously^ 
and  without  reasonable  or  probable  cause,, 
tanaing  the  plaintiff  to  bcarrerted  on  a  oapias 
under  the  stati  I  &  2  Yiet.  c.  110,  »»  3,  the 
•ider  for  which  had*  been  obtained  upon  an 
Affidavit  not  fidrly  disdonng  the  nature  of  the 
contract,  for  the  alleged-  brsach  of  which  the 
defirndants  were  auing,  the  judge  having  stated 
that,  in  his  opinion,  the  jdamtiff  had  failed  to 
make  out  a  want  of  reasonable  and  probable 
cause,  told  the  jury  that,  to  entitle  the  plaintiff 
to  a-venfict,  tfiey  must  be  satisfied  that  there 
was  a  total  want  of  reasonsible  and  probable 
cause,  and  that  the  defendants  had  acted  with 
nolice:  Held,  a  misdirection.  Gt^^ona  v. 
,3C.  B.  181. 


theailmd  defecta  in.  tha  ttecniion..    Doetdi 
L(nd&rm(mty.  WUUami^7  Q.  B.  686. 

i30e>jBv/ec*flSdu,  3«> 


OUTLAWRY. 

Want  of  proe/omoitofw.— Judgment  of  out- 
kwry,  for  not  appearing  to  answer  an  indict- 
ment for  high  treason,  was  reversed  after  the 
lapse  of  1 16  years,  on  writ  of  error  sued  out  by 
a'  co-heir  of  the  outlaw,  beeause  it  did  not 
appear  bv  the  record  that  proclamations  had 
been  maae,  or  a  writ  of  proclamation  issued. 

Judgment,  that  the  outlawry  be  reversed, 
and  the  co*heir,  plaintiff  in  enaor,  be  restored 
to  all  things  which  he  hath  lost,.  &c.  Tynte  v. 
Tka  ^ieen,  7  Q.  B.  2L6. 

FARTXCULAK8   OP   DBHANDi 

r.  The  plaintiff's  particulars  of  demand 
claimed  "  the  sum  of  450/.,  for  his  services  as 
elerk  or  manager  to  the  defendant^  fh>m  Aug., 
1837,  to  Oct.,  1839,  inclusive,  after  the  rate  oi 
2002.  per  annum."  The  proof  waa  an  agree- 
ment by  the  defendant  that  the  pluntiff,  who 
was  the  manager  of  a  banking  company,  should 
have  a  certain  per  centage>  by  way  of  commis- 
saov,  on  all  bushies?  he  should  introduce  to  the 
defeii(&nt :  Hek^,  that  the  particulars  were  not 
tufficiient  to  let  in  such-  a  (^mand-,  and  that  tiie 
Mendant  was,  m  strictness^  entitled  to  a  mm- 
suit.  Law  v;  ITumipeon,  15  M'.  &•  W.  541 ; 
ff.  C.  4  D.  &  L.  54. 

2.  fii  an  action  on  the  indebitatus' eounts  by 
a  broker,  to  recover  the  amount  of  sharee  par- 
chased  for  the  defandaal)  and  commission  oui 
the  same,  the  court  oblif^ed  him  to  fozBish.  the 
dates  of  Uie  purchases  within,  the  compass- of  a 
isw  days,  and  the  name  of  the  parties  from 
wfiom  purchased:.     Berkeley  y^De  Yere^  4i 

3.  D^ti  in  estecution  of  power.    In  ejact- 


FlkU 

1.  Jflfcomfac*  m  nit,— A.,  suing  m  fi^rmi 
pauperis^  neglects  to  proceed  to  trial  pursuant 
to  notice,  the  defendant  is  entitled  to  me  costft 
of  the  dsqr,  under  tb«  rule  of  H.  2  W.  4,  r.  IIO, 
but  not  to  dispauper  M 

Notice  of  trial  having  been  ^ven.  and.  the 
cause  entered,  4.*8  attorney's  clerk  was,  by  a 
blunder  in  issuing  the  jurjr  process,  prevented 
ftom  passing  tiie  record'  in  due  time.  The 
court  ordered  A,  to*  pay  the  costs  of  the  dfaf; 
Hb^  ▼.  TopHf,  2  C.  B.  921. 

2.  lUleme, — Lo/eiiew  o/ mo^ionv— -A  pladlitiff 
sued  in  firmd'  pauperis,  and  after  action 
brougilt,  executed  a  release  to  tiie  defendanttr; 
the  lelease  having  been  pleaded  puU  darrien 
contimumoe,  the  court  set  it  aside  on  the  appfi*- 
cation'  of  the  plaintiffV  attorney. 

It  is  not  too  late  to  i^ply  oir  tJie  8th  of  J^me 
to  set  aside  audi  a  plea  which  had  been  de- 
livered on  the  Mnd  of  April.  Wright  if. 
Burroughes,  4.  D.  4:L«.  226r.. 

PBMIlIPVOiiY*  ClCDBmAJCIlMk 

Bnlargemmt,--On  a  cause  being  called'  (Mi 
for  triial,  the  plaintiff,  wha  had  given  aperemp^ 
tory  undertaking  to  try,  appHed<  tor  ite  post- 
ponement, on  the' ground  of  the  absenos  of  a 
material  witness.    Fading  the  application,  it 
was  ^scovered  that,  owing  to  some  defect  in 
^e  entry  of  the  record,  the  cause- could  not  be 
tried ;  and  it  was  accordingly  struck  out  of  the 
fist.    The  court  discharged  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit,  which  was 
subsequentiy  obtained,  and  enlarged  the  plain^ 
tiff's    peremptory   imdertaking.      Bogers   v. 
Vamdercmni  4  D.  &  L.  r02. 
Cases  cited  in  the  judgment  :  Ward  r.  Turner, 
5  JSfonl.  ft ;  Petrie  ▼.  Cnllen,  2  D.  »  L.  604 ; 
7  M.  &  G.  tOM ;  8  Scott»  N.  li.  705 ;  LumleQr 
VI.  Dttbeujg,  3  D.  dc  L.  80 ;  14M.&W.295w 


PBBB06ATIVK  OF  THE   CROWN. 

F«««.r— The  prerogative  of  the  crown  to 
change  the  venue,  in  an  action  can  onljr  be 
exercised  by  the  crown  officers  ia  actions 
coming  within  the  dass  of  personal  in  the 
sanac  o£  transitory* 

QmeMy  Whether  in  a  rule  to  show  cause  the 
Attorney-General  has,  officially,  in  this  count, 
a  li^t  to  the  final  reply.  Hilton  v.  Lord  Gron- 
et/Ze,  34  L.  O.  134. 

pftiviidies. 

SeailfTw£»4.. 

pnocBSB. 

1.  Description  qf  drfendani.^The  copy  of  a 
writ  of  summons;  served  on  the  (fefendan^  d>- 
scr9)ed  bins  as  **-Ji  5t,  late  of  Bi,  in-  thp  oonnly 
ofTork^butnowin  tiie  Castle,  in  t&e  etfyof 


Mfmt  bioughtb;  renudnder^man.  a^Mnat  leasee  j'Yorib  :**  UM\  sufficBBnt^  it  not  bong  sfKnaa 
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tliat  there  was  not  a  place  called  the  Castle 
mthin  the  city  of  York,  though  it  was  sworn 
that  York  etutU  is  in  the  county  of  York. 
Bttlnum  v.  Sharp,  16  M.  k  W.  93. 
.  2.  Description  of  drfendant, ^In  a  writ  of 
summons  the  description  of  the  defendant's 
residence  was,  "  of  CLapham,  in  die  connty  of 
Surrey."  Held,  on  a  motion  to  set  aside  the 
writ  and  service  thereof,  that  this  description 
was  sufficient,  there  being  no  evidence  l)efore 
the  court  of  the  description  of  place  Clapham 
was.    Bowditek  v.  Totdmin,  31  L.  O.  230. 

aUARX   IMPBDIT. 

See  Striking  otU  Counts. 

BBPLTCATION. 

To  a  declaration  in  debt  for  goods  sold  and 
delivered,  and  on  an  account  stated,  the  de- 
fendant pleaded,  that  by  a  certain  indenture 
bearing  aate,  &c.,  (profert,)  the  plaintiff  released 
to  the  defendant  the  debts  and  causes  of  action 
in  the  declaration  mentioned.  The  plaintiff  re- 
plied non  est  factum,  on  whitfh  issue  was 
joined :  Held,  that  the  plaintiff,  under  this  re- 
plication, could  not  give  in  evidence  that  the 
debt  for  which  the  action  was  brought  was  not 
included  in  the  release,  but  should  have  new 
assigned.    Jnbh  v.  EUis,  3  D.  &  L.  364, 

RIGHT  TO   BBOIN. 

1.  L\fe  Policy. — In  an  action  on  a  life  policy, 
the  declaration  averred,  that  a  certain  state- 
ment by  the  insured  that  he  had  not  been 
afflicted  with  certain  disorders  which  were 
named,  (amongst  which  was  rupture,)  was 
true.  The  defendant  pleaded  that  the  state- 
ment was  untrue  in  this,  to  wit,  that  the  In- 
sured had  been  afflicted  with  rupture,  eon* 
eluding  with  a  verification.  ^ 

Replication  de  injurid.    Held,  that  the  plain- 
tiffs were  entitled  to  begin.    Askhy  ▼.  Mates, 
4  D.  &  L.  33 ;  S.  C.  15  M.  &  W.  589. 
CsMB  olted  in  the  jadgment :  Geacb  v.  logill,  14 
M.  &  W.  95 ;  lUwHns  t.  DMbrougb,  8  C.  & 
P.  321. 

2.  In  an  action  by  payee  against  maker  of  a 
promissory  note  for  100/.  and  interest,  the  de- 
fendant pleaded,  as  to  parcel  of  the  monies, 
pleas  the  issues  upon  which  lay  on  the  defend- 
ant; and  to  the  residue,  payment  of  a  sum  of 
money  into  court,  and  that  the  defendant  was 
not  indebted  in  a  greater -amount;  to  which 
the  plaintiff  replied,  that  the  defendant  was  in- 
debted to  him  in  a  greater  amount,  and  issue 
was  joined  thereon :  Held,  that  the  plaintiff  was 
entitled  to  begin  at  the  trial.  Booth  v.  MiUns, 
15  M.  &  W.  669 ;  S.  G.  4  D.  &  L.  62. 

Case  cited  in  the  jodgment:  Cripps  ▼.  Weill, 
C.  &  Mar.  489. 

8ALB  UNDBB  n.  FA. 

Expenses, — ^A  motion  to  return  auction  fees, 
&c.,  on  the  ground  that  the  goods  were  trans- 
ferred by  the  sheriff,  by  bUl  of  sale,  to  the 
plaintiff  who  employed  the  auctioneer,  and  that 
the  auctioneer  was  emploved  by  iht  latter, 
should  be  made  agsdnst  the  sheriff,  and  not 
against  the  plaintiff  in  the  action.  Bushell  v. 
Boord,  4  D.  &  L.  359. 


SPBCIAL  CA4B. 

Effect  ofdeatho/farty.^yklmtthYCfrdia 
of  nisi  prius,  a  cause  is  raferred  to  a  bairister 
to  state  a  spedal  case,  it  is  no  ground  fior  set- 
ting aside  the  case  that  it  is  stated  after  the 
death  of  one  of  the  parties.  Jsmet  t.  Gmr, 
15  M.  &  W.  3r9. 

STATING  PBOCBBDINGB. 

1.  Second  action. — Where  a  plaintiff  sued 
in  debt  for  work  and  labour,  ainl  obtainfld  a 
verdict,  which  was  afterwards  set  aside,  and  a 
new  trial  ordered,  and  instead  of  proceeding 
again  to  trial,  he  comme&Md  a  fresh  actkm  » 
formd  panperis,  in  respect  of  the  same  svljeet 
matter  in  assumpsit,  declaring  on  a  special 
contract;  the  court  made  absolute  a  rale  to 
stay  proceedings  in  the  second  action  untfl  the 
former  was  discontinued  or  determined.  Haipk 
v.  Parts,  4  D.  &  L.  325. 

Case  cited  in  the  judgment :  Throstoot  d.  Puk  v« 
Troublesome,  Andrewi,  297. 

2.  Time  to  plead  after  dismissal  of  smmmons 
for  particulars. — ^Where  a  defendant^having  ob- 
tained an  order  for  time  to  plead,  takesout  a  sum- 
mons for  particulars,  wmch  is  dismissed  after 
the  expiration  of  the  time  given  for  pleading, 
he  is  entitled  only  to  the  remunder  of  the  same 
day  for  pleading.  Mengens  v  Pery3f,  15  M.  & 
W.  537. 

Cases  cited  in  the  judgment :  Hughes  v.  Walden, 
5  B.  &  C.  770,  D. ;  Vernon  ▼.  Hodgtas,  1 
M.&W.151. 

3.  Second  action  for  same  cause. — Where,  in 
an  action  of  debt  for  work  and  labour,  the 
pluntiff  obtained  a  verdict,  but  the  court 
granted  a  new  trial,  on  the  ground  that  he 
ought  to  have  declared  specially,  and  he 
thereupon,  without  discontinuing  that  action, 
brought  another  for  the  same  cause  in  as- 
sumpsit, declaring  specially ;  the  court  stayed 
the  proceedings  in  the  latter  action  until  the 
former  was  disposed  of.  Haigh  v.  Paris,  16 
M.  &  W.  144. 

Case  cited  in  the  judgment:  Thurstout  d.  Park 
T.  Troublesome,  Andr.  297. 

See  Trial,  4. 

STRIKING   OUT  COUNTS. 

Quare  impedit,— Rules  of  H.  T.,  4  TT.  4.— 
The  rules  of  Hil.  T.  4  W.  4,  do  not  apply  to 
actions  of  quare  impedit.  In  quare  trnpedit, 
the  declaration  contained  6  counts,  all  founded 
upon  the  same  titie,  but  taking  it  up  from  dif- 
ferent periods.  The  court  refused  to  put  the 
plaintiff  to  his  election  upon  which  of  the 
counts  he  would  rely.  Tolson  v.  Bishop  qf 
Carlisle,  3  C.  B.  41. 

TIMB  TO   PLBAD. 

1.  Pleading  peremptorily. — A  judge's  order 
made  by  consent  for  further  time  to  plead 
"  peremptorily,"  does  not  preclude  the  defend- 
ant from  afterwards  applying  by  summona  for 
further  time.  BeazUy  ▼.  Baslsy,  4  D.  fr  L. 
271. 

2.  Effect  of  peren^tory  order. — An  order 
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'*  peremptory"  for  time  to  plead  does  not  pne- 
chide  the  dnfenduit  from  agun  'applying  by 
summons  for  fotlier  time ;  and  if  he  take  out 
such  further  anmmons,  judgment  signed  for 
want  of  a  plea  after  the  summons  is  returnable, 
is  irregular.  Beasley  v.  Baiky,  16  M.  &  W. 
58. 
See  Stayniff  Proessik^s* 

TRIAL,  NSW. 

1 .  Common  Pleas,  Lancaster,^  Writ  qf  trial, 
—Where  a  cause  has  been  tried  in  a  borough 
court  on  a  writ  of  trial  issuing  out  of  the  Court 
of  Common  Pleas  at  Lancaster,  a  motion  for  a 
new  trial  cannot  be  made  to  a  judge  sitting  in 
banco  at  Westminster,  under  tbo  4  &  5  W.  4, 
c.  62,  8.  26.    Burtf  Y,  Peers,  4  D.  &  L.  163. 

2.  Sis/ninff  judgment  after  first  four  days  of 
term. — Leare  was  girento  a  defendant  to  more 
for  a  new  trial  after  the  first  four  days  of  a 
term ;  but  the  name  of  the  case  was  not  in- 
serted in  the  **New  trial  notice  paper,**  nor 
was  any  notice  of  the  circumstances  given  to 
the  plaintiff.  The  plaintiff  signed  judgment 
on  the  6th  day  of  the  term.  A  rule  for  a  non- 
suit or  new  tnal  was  afterwards  served  on  the 
plaintiff's  attorney.  A  rule  was  granted  to 
discharge  that  rule,  but  was  ordered  to  stand 
over  till  the  merits  of  the  first  granted  rule 
should  be  disposed  of.  The  defendant's  pro- 
per course  would  have  been  to  have  moved  to 
set  aside  the  judgment  Lhydy,  Berkovitz,  16 
M.&W.31. 

3.  Short  notice. — ^Where  a  defendant  is  under 
terms  to  take  short  notice  of  trial  if  necessary, 
it  lies  with  the  plaintiff  to  show  the  necessity 
of  a  shorter  notice  than  the  ordinary  one.  And 
where  the  defendant  beinir  under  such  terms, 
the  plaintiff  delivered  a  replication  on  the  14th 
of  May,  which  on  the  19th  he  abandoned,  and 
delivered  another  with  the  similiter  added ;  on 
the  21  St  obtained  an  order  to  try  before  the 
sheriff;  on  the  23rd  delivered  the  issue  wiUi 
notice  of  trial  for  the  28th;  and  on  the  latter 
day  tried  the  cause  as  undefended,  and  ob- 
tained a  verdict,  the  court  set  it  aside  with 
costs,  on  the  ground  that  the  plaintiff  had  had 
time  to  give  the  ordinary  notice.  DrcJce  v. 
Ptc*/orrf,  16  M.  &  W.  607. 

4.  Stay  of  froceedinys,  —  Countermand.  — 
Where  the  plaintiff's  replication  concludes  to 
the  conntiy,  he  may  at  once  give  notice  of  trial, 
although  issue  is  not  formuly  joined  between 
theparties. 

Where  a  rule  i^tn  contains  a  stay  of  proceed- 
ings, this  only  restrains  the  parties  from  pro- 
ceeding on  with  the  action,  but  does  not  pre- 
clude them  from  countermanding  their  notice 
of  trial.  MuUins  and  others  v.  Ford,  34  L.  O. 
63. 

TRIAL,  WRIT  OP. 

Several  «*»«.— IToiwr.— A  writ  of  trial  di- 
recting •'  the  issue"  to  be  tried,  when  there  are 
sevend  issues  joined,  is  irregular ;  but  if  the 
defendant  appears  at  the  trial,  he  waives  the 
irregularity.     Towers  v.  Turner,  4  D.  &  L.  177. 

YSNVR. 

1.  In  the  margin  of  an  indictment  for  pub- 


lishing a  libelj  the  venue  was,  ''Central 
Criminal  Court,  to  wit;"  in  the  body  the 
offence  was  laid  to  have  been  committed  "  at 
the  parish  of  St.  Mary-le-Strand,  in  the  county 
of  Middlesex,  within  the  jurisdiction  of  the 
Central  Criminal  Court."  Held,  that  the  biU 
was  properly  found  by  the  grand  jury  of  the 
Central  Criminal  Court,  and,  on  certiorari, 
might  be  removed  to  the  Court  of  Queen's 
Bench  at  Westminster,  and  judgment  be  pro- 
nounced by  this  court  on  the  defendant  then 
withdrawing  his  plea  of  not  guilty.  Reg,  t. 
Qregory,  7  Q.  B.  274. 

3.  BrvMing  back,  —  Construction  of  underm 
taking, — The  undertaking  to  give  material  evi- 
dence upon  bringing  back  the  venue  to  the 
county  in  which  it  was  originally  lud,  is  satis- 
fied by  proving  anj  fact  wMch  msiterully  con- 
duces to  the  establishing  of  matter  which  may 
be  in  issue,  arising  in  the  county  to  wliich  thie 
cause  is  restored,  or  tending  to  enhance  the 
damages— ;per  Tmdal,  C.  J.,  and  Maule  and 
Cresswell,  J  .'s ;  dissentiente,  Erie,  J.,  who  held 
that  the  undertaking  binds  the  plaintiff  to 
prove  some  matter  arising  in  the  original 
county,  which  is  indispensable  to  be  proved  in 
order  to  maintain  the  action,  or  which  tends  to 
enhance  the  damages. 

So,  although  the  course  of  the  pleadings  or 
of  the  evidence  may  render  such  fact  im- 
material. 

Therefore,  in  an  action  for  crim.  con.,  an  act 
done  in  Middlesex  in  furtherance  of  a  plan  for 
hiring  lodgings  at  Bath,  for  the  purpose  of 
facilitating  the  commission  of  adultery  there; 
was  held  by  Tindal,  C.J.,  and  Maule  and 
Cresswell,  J.'s,  to  be  a  mifficient  compliance 
with  an  undertaking  to  give  material  evidence 
in  Middlesex ;  dissentiente,  Erie,  J.  Clark  r. 
Duntford,  2  C.  B.  724. 

Cases  cited  in  the  judgment :  Santler  ▼•  Heard, 
S  W.  Bla.  1091 ;  Swaine's  case,  1  Siderf.  405  ; 
Lawson  ▼•  Mangles,  S  M.  &  Rob.  427  ;  Clark 
V.  Reed,  1  N.  R.510;  Qaard  v.  Hodge,  10 
Ea8^  3f ;  GiUing  ▼.  Dogao,  1  C.  B.  8 ;  Lind- 
ley  T.  Bates,  2  C.  &  J.  659 ;  2  Tyrwh.  746. 

WABRANT. 

Sureties  to  answer  indictment, ^Discharge  on 
undertaking  to  bring  no  action, — ^A  warrant  of 
a  judge  of  Queen's  Bench  issued,  directed  to 
the  governor  of  a  gaol,  constables,  &c.,  direct- 
ing them  to  apprehend  and  take  a  party  against 
whom  a  biU  for  a  misdemeanor  had  been  found 
at  quarter  sessions,  *'  and  him  safely  keep,  to 
the  end  that  he  may  become  bound  and  find 
sufficient  sureties  to  answer  the  indictment,  and 
be  further  dealt  with  according  to  law." 

Held,  a  bad  warrant,  for  not  directing  that 
the  party  should  be  brought  before  some  judge 
or  justice  to  be  bound. 

And  thie  court  discharged  the  party  without 
imposing  the  condition  that  no  action  should 
he  Drought.    Reg,  v.  Downey,  7  Q.  B.  281. 

[The  "Table  of  Contents  and  General  Index  " 
comprise  references  to  the  several  sections .  of 
this  Digest  throughout  each  volume,  and 
thereby  each  part  of  it  may  be  readily  found.] 


Jit  Term. 

MI9DEBEZ.  tONDOWw 

Wednesday     .    Not.  W  \  Fnd»jr    -  -  Nor.. It. 

Wbdnrndty     .    Nor.  17  |  Eiiday    .    .    Not..1^ 

Aftm  Ttnm. 

MOSUnEX..  LOHOON.. 

nid*7  •    •    .   Non  So  |  Saturday  .    .    Not*  ST 

The  Court  will  sit  at  ten  o'clock  intha  ionnora 
cm  each  of  the  days  in  Term,  and  at  halC-pactiuafr 
precisely  on  each  of  the  days  after  Tenn. 

Hie  caoaeain  the  list  for  each  of  tha  abave  sittfag. 
daya  in  Term,  if  not  dispcaad  of  on  thoae  daya,  will 
te'triad  by  adjoaramaBt  on  tfaa  dkya  foUowing^  each 
oianhaitdnv  daya. 

Qb  Salnrdi^.  tha  0tb  Nor.,  is  Lendoti,  nv 
aaoaea.  wiU  be  triad,  but  tha  conai  wtM  adjova  ti>» 
fiiiaraday. 

\*  For  the  Quean^a  Bench  and.  EaDfaaqnac 
Sittings  sea  p.  576,  ante. 


'    Xondoa,M— Mitfihail  a;  Mooxa— Cackbttrn. 
Triad  during  BUaty  Tma,  1&47. 

JUnMUisMa.--F]owar  ai-Hapwu    .Waf^hswartte, 
Fatttr  Oist^lfldy. 

MiddUs€»^The  Queen  v»kary  Nixon— Sarjaant 
E»C.J\BBaa. 

JUmdon, — Cbrliog'  vb  Toang*  and  others  —  Hjmie- 
flay: 

Iffliifawi.— Newtop sad  anatbam  Beiitai*   Claw- 
dar. 

JLaactei.<^BuxaDw»  andt  aaalhsB  »  Gahnel  and 


COMMON  LAW  CAUSE  LISTS. 
lQtucii'0  Send* 

V£W  TRXAUS. 

Hemaining  undetermined  at  the  end <  of  the  Sittiaga 
afterTriaity  Xann,.l;B47. 
.fliiory  r<na„184£. 
London,  —  The  Queen  v.  F.  Kensiogtosii-^a^. 
Wiiiahuiat; 

TankvWoitit  and  anathar  v.  Giasftiim — Dino- 


jLtatipaa^^—Doa  d.  Haywarda.  Tinahyw-^Sroaip. 
ton. 

JUScbaelmat  Term^l%46. 

Xoadm^— Henraag«.Meteyard.— W-.  H.  Watson* 

London.  —  Simpson  v.  Margitson—^Saoie.. 

York, — Lock  wood  v.  Wood — Samtf. 

livtrpooL  —  Hobaon   and  others  «.   Gamer.— 
Hkiowlea. 

JTanr.— Nunn  v.  Jackson— Seijeant  Channell. 

JTaat. — Absolon  v.  Marits. — Pbaoock. 

Airrsy. — Camithera  ».  Vilest. — Cbamook. 

Norwich,  —  Linford,   a    pauper,    v.    Fitxroy  — 
O'Mally. 

Conacrtftsit.— Bowaa  a.  Owen,  and  anodier — W. 
HI  Watson. 

lUvon^ — Harrison  a.  Hanfcart — Crowdar. 

OomwalL — Steven^  a.  Jeacocke— Cockbum. 

WUt$, — Robins  v,  Fenoeil  and  othen — Crowdar. 

S&mtrstt,  —  llw  Queen  «.   Charley  —  Serjeant 
IB^ake. 

rrt«d  dvn»^  Miehatlmat  Tomty  1846. 

Middlesex,  —  Greville  a.    Stulta  and  othexa.  in 
afiin     BikTstikw. 

Miary  r«m,  1^47. 

iBRdrf^siear. — Richardson  v.  Barkeley^KnowlM. 

JHUdUtex, — Coales  v.  Simmonds— Serjeant  Shoe. 

ilfidd/tt«x.— Normansel  a.  Crei|u.W.  K.  Whtaon. 

JfiddfeMn.— Dbe  d.  Sumner  v.  Nasfti— Peaeoak. 

Jf2ddi««B^— l^Qaaen  vi^Leagv  Eaq.— Hmnfrvf. 

JlfSdiflsMr.—Samaaw. Watson— air  F.  lliaaiger;, 

JUiddlmei. — Same  v.  Button  and  otheza— Setja^ot 
Allan. 

JfldilMsc—BltadeU  a.  DramaaadU-BcaMaaiL 

Jlfidd^sMab — Joaaa4nd.aBOthaa«*  BlaaLaad  otbwa 
rF^Thasiger. 


£aii<;.^-Lilley,  a  paapaE,  a.  Elinn    Saijaa 

Murray. — Fanati  a.  Nawta — SaQaaai.  £^  C. 
Jones. 

Bk</0rd.— Doe    d.  Crawley  a.  Guttendfla^- 
OWall^ 

Ai/foOr.— Bye  v.  nhunfittd—Andrewa. 

iVir/oft.  •— Angerateia  a.  Caioa  CoUeea»  C)Bft> 
bvdga--a'MUIy. 

Atesote. -^Huntley  aj  Bnaanlf.  and  aaetbori    ' 
Wbitahontk 

B^onsiofc.— Bowera*  W«od— Saasa. 

/Maist«r..r— Tumar  aad.aaolbar  a^ifartiay     Mf 
tin* 

Durham,  —  Wren   aw    Heslap  and  anotfaac  ^ 
Knowles. 

Durham, — Wright  a.  Gibaon — Same. 

City,  FbrE.— Ntcol  a.  Alison— 8taie. 

York, — Pollock,  the  youngara.  Stablea — ^Banaaa. 

Korlt^-Kilner'and  anather  a.  PtaatDo — Smaam 

XMl— Lee  and'  otbera  si  Dawaaa— Same. 

Lmu  fmuU    Walkag  9k.  JBslloc  and  anotbep    W> 
H^WaiMB. 

LioarpMa.— Yatea  ab  Bantnn    Kaawlea^ 

Flint.— M'KiUock  ai.  Cooka—Towaahcod^. 

C^cskr.— button.  a«  Swan  wick  and  another— OoL 
ton. 

Tfiorott<er. — Cheshire  a.  Hair — Godson. 

Hsr^rdT.— Doe  d.  Hnok,  a  paapei:»a.  RimalLaul 


ler  a.  Nonia— 


6Jsuasrt0r.r-Pazratt  i 

5oiiBWwt«— -AbbertaoB  and 
Gmwdar. 

floBMtafr.— The  Qoeeaa.  IbhabitMitakof  TytHagk 
East  Mark— Coekbum;. 

SomsrMt.— The  Qnaamau Jhhabitanla  of  TjThinf 
Moara— Same. 

Tried  during  Smter  lhniH.1847. 

MJddleieci— Levi  v»  Irwin»— ChanwdL. 
Trtatty  Ikrai,  1847.. 

Middlesex4 — Clayards  v.  Dethick  and  •■ 
Miller. 

London, —  Wellington  a.  Lambert,  Bait,  {jm 
ftc.) — Chambanb 

LmmIdr.- Griimptoo  a/  Gfea»— PeteiadiMfi 

£MKtoi.^RttaseU  a;  Sautll^W.  H.  Wataoiu 

SrSCIAL  CASKS  AKO   DBMURRERS. 

MMkas^aau  Tstai^  t84r, 
Whitmora  and  Co/.— Miifria»  Bt^  «u  Data 

Beaufoxii  dsjB» 
J.Lewiii.*->Lawia  »  Hsnia^denu 
Briggs  and  Son.*— Howard  a.  Qarkaon,  dasa. 

'    Bfinalie  and  P; — Coanop  and  aBother„axaoall 

•Ae.  V.  Levy,  dam. 

WiUiamaon.—HiltQMk  Whitehead,  special  ai 
Hawkina— Maiden  a..Fj|ion^,i|2(scial  < 


Atkinion^— WeUter  «.  Wtttt,  d«m« 
Wire  and  Co.— HiUa  «.  CroU^'dflm. 
36bamm  nd  Cor-<:i«t1nnn*v.  CHofier,  Smb. 
Btfker  ftnd  B^— VifKiv.I>eMi  anifSfaitfMr  ^ 
St  Taid  and  fltben.  jam, 
Ashley  .--diyvr  v.  Difinir,  4eu. 
I>afaar.«^'HerTey  «•  Sejer,  dem. 
A^Hey.    OnjfW  »•  ^•iimtt  end 
Ereveet  end  Co. —  King  v.  Munan  sad 

JiOmsoa  asd  lh>< — IMl  «.  Bnabrid^  ^pMiid 

ClflO, 

Pbilpot.— MorreN  v.'Biddle,  epeeml  ean«  * 

Bott.  — >'ne  ftigfatHm.  &  IMihoaien 
special  ease. 

IiewiiL    NiflwB  a»  LMuntM,  vam. 

Angell. — Aogetl,  ^laimiff  in  -pencm  -v. 
and  othera,  dem. 

Fjaon   and    C.  —  naiipa  v.  Chirling,  <ap«oial 
ease. 

Pemberton MHIa  v.  BknUll,  dem. 

Bigg  and  Co.— Jonea,  execvtor,  kc.  «•  Veatea, 
ezecotor,  &c.,  apeeiiA  enae. 

J.  and  C.  Rogenkr— Banks  ^.  Jf^m/m,  «nr. 

Plader.— Hf  earea  v.  Ptangiey,  dem. 

Wright.— Filliter  *.  Phippard,  aarest  of  judgm«nt. 

Huaband  and  W.— B«eTea  and  another T.Tedlar 
and  another,  dem. 

Same. — Barber  «•  Lemon,  den. 

White.— Doe  d.  Lord  «.  'Ring«barj,«paeial  eve. 

Mortimer.^Newbatt  v.Srimoiid  end  odMn,dem. 

Moultrie. — Hamphreja  v.Cooke  dem. 

Dickson  &.  Cod — Laurie,  Knt..  end  otberi,  Kirk, 


Parkinaon. — Henahaw  v.  Fletohv  and  another, 
lem. 
Clowea  &  Co.— Boe  d.Siniie  *.  IfeTlIl,  vpecial 


Fitch. — Wardind  otheiev.  Liddimao,  •dam, 
Tribe. — Bailey  v.  Harris,  dem. 
Todd.— Attwood.  *.  Joliffs,  Clerk,  snd 


aBOtbery 


Corfield.— Cook  e.  Cell,  dem. 

Lewis  and  L.— -Bann  v.  Lind,  dem. 

Lottly  and  B.— The  Surrey  Iron  <RaJlwa7  Otm- 
pany  v.  Chaplin,  dem. 

RaTenacroft.— Hallsn/in&nt,  *.  Taylor,  cMc^dem. 

Stretton.— Loek%.  Heale,  dem. 

Gregory  and  Co/— Williamaooy  admix.,  &c.  v. 
DsTiea,  dem. 

Gongh.— Bewerae.  Kiami, dem. 

Hodgaon  and  B«— Ceefannev.  Yonng,  dem. 

Kennedy. — Jones  «.  iiireatley,  dem. 

C.  Bell.— CloMp  Mid  othen  «..  Deaiden,  apecial 
rerdict. 

Hughes  and  Co^— Berkeley  and  ^aother  •«.  W. 
Ingram,  dem. 

Weltmacott  and  Co. — Apeaeer  and  another  v. 
rfaMladiir  ia  error,  error. 

Sawyer  and  B. — Doe  d.  ae^eral  dems.  Patricks. 
fioyle,  oik.  end  wife,  apecial  caae. 

Hoy  &  Co^-JDoe  dem.  Smith  v.  Btrliin,  special 


Williamaon  &  H^— Daila  «.  Lloyd  and  another, 
speciail  caae. 


Bimantt  Paptr  of  Muktmimm  Xma,  IBiSL 
Enba^td  Bute. 
To  lat  day.— Strickland  v.  Hawkina. 

•  •  TimQ  e.  BnoheBne,  pifl>«  dm. 
To  6th  day^— Bamea  and  another  o.  Attwood* 


Jtfid^l&Mar.— Sb»w  and  othera  *.  Clarkaon. 


J>iidm,— Browsm.  Bb  iVia 


Jmdmm  ■  iMMttoy  4 
another. 

Londoiw— Baker  aad  nether  «.  Fiaakitt. 

LMdM.— Molletta.  Wsoker  berth  and  others. 

Loiwibn^— An{^e«.  Gilpin. 

London^ — ^Masey  e.  Thomaa. 

Surrfv.— Cooling  v.  Coze. 

<Afftteard,  Mb  Jom.) 

Cornwall, — Doe  (Lord)  9.  Crago. 

Cennnslt—  Coode  v.  Cayaer. 

D<r63f«-— Coz,  surviving,  &e.  t.<9Im. 

Derby, — Same  v.  Saint. 

Derty.r— Coz,  aurriving,  ite.  tr.'Moa4ey. 

Z>eHfy. — Batho  and  aootber  v.  BatCbyany. 

TTarwidle. — Valpf  and  othera,  BBBignewa,  te.  «• 
Sandera  and  another. 

.Tedd. 


MwTfmU^HUary  Term  Uut. 

jnddlcus.— Doe  (Miller)  v.^aridge. 
ilftdd/stex.— Vamey-e.  Hiokman. 
;ifiki<tt^iMr.— Streeter  «.  Bartlett. 
Zondoit^— Hitcbin  V.  Groome.    * 
LontUm^Bvoi&i  and  othera,  assigneeB,  e.^KFstaon. 
London. — Gay  and  another  v.  Ijander. 
London, — Mi'lea  v.  Pope. 
Londond — Beaumont  v.  Brengeri. 
London. — Brown  v.  Chapman. 
Zofuioii.— Baker  e.  Sayer. 
Xoadoik— Adliftgton  v.  West. 

New  Tnak.ofEa$Ur  Termkut. 

Middletex.  —  Jfcoagaa  and  «aather,  ez.  v.  Earl  of 
Abergavenny. 
JfidtUetex* — Thompaon  v.  Stocken. 
Middk$ex,-^umejf,  Daris. 
JTufcUeMa;.- Goddard  v.  Dobaon  and  another. 
AfuitfieMs.— Finney  v.  Tootell. 
MOdUtexd — Murray  and  others  e.  Hall. 
MMrtfww,— Jiadua  v.  BradweU. 
Zoiuloa.— Nickela  v.  Roaa,  ymu 
rnMifna     fiams  11  fflimn 
London, — Haa^dnajfa  *.  fifaattlewnrth. 
Xaad^.    Goodlake  «.  King. 
London, — Green  v.  Meraoa  and  aaotbex. 
Xmidea.    Woyaaad  a.  Tbera. 
London. — Ingram  v.  Symons. 
■/<earfea.    Jarksrie.  Griffiths. 
London. — Perry  v.  Parr. 
J^oadoa     .Btaekie.e.  fiddaag. 
Surrey, — Eyre  v.  ScofieU  and  othon. 
MuMgK    Jaech  v.  Jeaca. 
Clutter, — Cbaddock  o.  Wilbraham  and  another. 
Chater, — Wortbington  v.  "Warrington. 
Gtotireittrw— 1l*X.eod<«.  Baynehls. 
Sahp, — Doe  (Bathes)  «.  finiyne  and  another. 
Hanti^— Ansell  v.  Ricfbarda. 
5om0rM  t.'-'Card  rv.  Case. 
■JIhMf»     Omiaidau  Tusk  <tn  iloever*) 
Sttjfo/iL— Thorpe  *.  Barber  a|id«aatha'. 
5tt/oft.— Vt|ian«f .  Gay  and  othais. 
Svgotii.  Same  e.  Same, 
firacon^— Griffiths  *.  Powell. 
I'mffpmU    Howdan *•  Standiah, Esq. 

New  AMiff  ffViaaiy  1«fBi,Jsit. 
Jfidd^ciec.— Bamea, adm.  v.  Ward. 
London. — Alezander  v.  3l^ensie,-pab.  «flfi. 
London. — Belcher '&  oflieia,  aaaigneea,  a.  Batten. 
Londoni-~S>oB  dem  Reyle  and  t>tbem  v.  A'lfiioii. 
London,    -flame  v.  *8ame. 
JiiddUtix, — Young  v.Geiger. 
THiddkma^  "  ^ 
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CUB*   ID.  TVLT* 

PftttMOD  and  othen  v.  Holltnd  and  otb«ra. 
To  tUnd  orer  till  the  lei.  fa.  in  Qoeen't  Bench 

is  disposed  of. 

Brown  and  others  *.  Mallett. 
Dtmvrrtr  Pajnr  of  Mlehaelum  Tcmiy  1847. 
Wednesday  10th  Not. 

Joel  V.  Deen. 

Leigh  «.  Earl  of  Balcarras  and  others. 

Hodgkinson  v.  Taylor. 

Smart  and  another  v.  Sandars  and  others. 

Jonea  e.  Sawkins. 

Dicker  v.  Jackson. 

Tamlyn  v.  Woolcock. 

Owen  e.  Challis. 

Soliran  v.  Prole. 

Rutson  V.  Pratt. 

Follettand  another,  assignees,  o.  Hoppe&  others. 

Cocks  e.  Pnrday. 

Pilbrow  V.  Pilbrow*a  Atmospheric  Railway  and 
Canal  Propulsion  Company. 

Harris  v.  Marten,  sued,  dec. 

Smith  V.  Kenrick. 

Hayward  v.  Bennett* 

Eng^rom  and  others  v.  Brightman  and  others. 

Baldiog  and  ux.  o.  Crowther. 

Smith  V.  Marsack. 

Croggon  e.  Ward  and  another. 

Peter  v.  Dnniel. 

Tripp  v.  Shrapnell. 

Mortimer  and  others  «.  Hartley  and  others. 

£icf|t(|ua  of  9Uaf(. 

PBRBMPTORT    PAPXR. 

Tw  Michaelnuu  Term,  1847. 

To  be  called  on  the  firat  dav  of  the  Term,  after  the 
motions,  and  to  be  prooeedea  with  the  next  day,  if 
necessary,  before  the  motions. 
RuU  Nisi. 

7th  Jooe,   1847. — Ryland,  jun.,  *.  Small  and 
otfaera — Mr.  Martin. 

29th   April,   and  8th  May,  1847. «— Rogers  v. 
Trerethan— Mr.  Ball,  Mr.  Needbam. 

35th  Mar,  1847. —  Thompson  v.  lAngridge — 
Mr.  Bramwell,  Mr.  Willea. 

1st  Jane,  1847.— Hallett,  jun,,  v»  Vigne— >Willes, 
Attomer-Geneial. 

9th  June,  1847.— Howard  v.  Deacon— Lush, 
Wordaworth. 

8tb  June,  1847.— Brans  and  othera  «.  Powis— 
Mr.  Brown,  Mr.Bramwell. 

11th  June,  1847. — Green  v.  CrockeU— Shinner. 

DBMURRSRS. 

Miekaelmat  Term,  1847. 
Far  Judgment. 
Duncan  «.  Benson. 

(Heard  5th  May,  1847.) 
Chamberlain    v.  The  Chester  and    Birkenhead 
Railway  Company. 

(Heaid  8th  May  1847.) 
For  ^r^vfiiant. 
Griffiths  V.  Pike. 

(To  stood  orer  until  special  case  settled.) 
Dnke,  Kt,  and  othera  v.  Forbes. 

(Part  heard  7th  June,  1847.) 
Grout  V.  EntboTen,  sued,  &c. 
Spindler  and  wife  v.  GrelleU. 
Worthington  v.  Wanklyn. 
Graham  and  othera,  assignees^  «.  Allaop. 
Jarfis  V,  Dircks. 

Alder  and  another,  asaigneea,  &c.,  v.  Newman 
and  another. 


Higga  V.  Mortimer. 

Roper  V.  Hanson. 

Ramsden  *.  The  Meneheater  Sonth  Junction  aod 
Altringbam  Railway  Company. 

Hasluck  «.  The  Eastern  Countieo  Raflway  Co. 

Porral  and  othera  «.  Jones  and  another. 

£arle«.01iTer. 

Price  and  another,  ezeenton,  v»  Woodhonee  snd 
another. 

Kemp  V.  Naah,  (sned  with  Hntton  and  another.) 

Kemp  V.  Hntton  and  another,  (sued  with  Kaah.) 

Biyant «.  Bobbett. 

Batea  «.  Townley  and  another. 
(Prooeedinga  stayed  until  security  given  for  pay- 
ment of  defendanOa  costs.) 

Kirkwood  and  another  v.  Mosgrmre. 

Brown  and  another  v.  Whiteway  and  othera. 

Gravatt  v.  Ward, 

Collins  V.  Osanne  and  others. 

Dorrington  v.  Carter. 

Ricketts  and  others  «.  Phillips. 

Craig  «.  Leyy,  (in  error.) 

Parker,  executor,  v.  Harrison. 

Eyre  v.  Waterhonse. 

Earl  of  Lindsay  v.  Capper  and  othera. 

Brine  e.  Basalgette. 

Pratt  V.  Pratt  and  others. 

Austen  v.  Kolle. 

Hewes  v.  AngeiL 

Sedman  «.  Walker,  Eaq.,  and  Stephenson. 

Sadler  and  othera  v.  Johnson. 

Davis  (qui  tarn)  v.  Arden. 

Baas  0.  Miller. 

Hernamao  and  another,  assignees,  &c.  v.  Geacb. 

Heale  v.  Clarke. 

Bullpett  and  othera  v.  Doswell. 

Jamea  a.  Woodhouae  and  another. 

Moon  o.  Durden,  jun.  (sued,  &c.) 

Davis  «•  Durden,  jun*,  (sued,  &lc.) 

Ulph  V.  Mines. 

Coupland  o.  Challis. 

Howard  o.  Aabley. 

Arthur  a.  Beales. 

Whitmore  e.  Walker. 

Gathercole  e.  Miall. 

BenneU  v.  Bull. 

Creft  V.  Clark. 

Sladden  and  another  v.  Jenninga. 

SPECIAL  CASES. 

For  Miehaelmas  Term,  1847. 
Fer  Judgment. 
Wilson  e.  Eden,  Bt.,  and  othera. 
(Heard4th  June,  1847.) 

Hall  a.  Lack. 

(Heard  11th  June  1847.; 

For  Argument. 

Baddeley,  elk.  v.  Gingell,  by  order  of  Barcn 
Parke. 

Doe  d.  Burton  v.  White,  by  order  of  Kui  Prm. 

Doe  d.  Knight  v.  Spencer,        Ditto. 

Harriea  «.  Hooper,  Ditto. 

Lee  V.  Stone  and  othera,  by  order  of  V.  C.  Knight 
Bruce. 

Taylor  v.  Dawaon.  Eaq.,  by  order  of  Ntsi  PriiUk 

Salkeld,  elk.  «.  Jofanaton  and  othen,  by  order  of 
the  Lord  Chancellor. 

Galloway  and  another  v.  Cole,  by  order  of  AV 
Prill*. 

Ramabottom  a.  Duckworth  and  another,  by  rule 
of  court. 

Marah  v.  Dayiea  and  others,  by  order  of  Jfhi  Frvu, 

Sooth  Eastern  Railway  Company  a.  Piokfbid  aid 
othera,  by  order  of  Baron  Alderaon. 


Law  C!mM  iMti.'^Mteimg  qf  PaHia»mt.^Prf^tii^  623 


Tobin,  Kst, «.  SimpMo,  •zor.,  SlC;  bj  order  of 
Jostiee  &!•• 

Morgtn,  admix.,  &€.,  *•  JefivByi,  by  order  of 
Joitice  Erie. 

Molton  and  wife,  admix..  Ace.,  *.  Cttnroax,  see. 
&c.,  special  Teidiet. 

Belcher  and  othera,  aaaigneea,  Ac,  «•  Bellamy 
and  another,  exora.,  &e.,by  order  of  Baron  Aldanon. 

Hamilton  and  ctheia  v.  Spottiawocdey  by  order 
of  Baron  Parke. 

Graham  and  others,  assignees,  &c.,  v.  Allsop, 
by  order  of  Baron  Alderson. 

Shiell  o.  Ward  and  othera,  by  orderof  Nid  Priut, 

Doe  d.  Knight  c.  Samson  and  others,  by  order  of 
Niti  Prtttf  • 

Famess  and  another  «.  Law,  by  order  of  Nin 
Pritu, 

The  Royal  Mail  Steam  Packet  Company  s. 
Acraman  and  others,  by  order  of  Nut  Prius* 

NSW    TRIAL   PAPER. 

For  MkhadmoM  TVrm,  1847. 

FOR  AROUMSIIT. 

Moved  EatUr  Term,  1847. 

MiddleMO»,  Lard  Chief  Baron,  —  Hitchcock,  ad- 
ministrator, &c.  o.  Bearan^Mr.  Martin. 

London,  Lord  Chief  Baton* — Mason  v.  Owen  and 
others— Attorney-General. 

London,  Lord  Chief  Banm.— RaUi  v.  Denistown 
and  othera — Attorney-General. 

London,  Lord  Chief  Baron, — Entwistle  and  another 
V.  Dent  and  othera^Sir  F.  Kelly. 

London,  Lord  Chief  Baron. —Hesletine  v,  Siggers 
— Mr.  Crowder.  * 

London^  Lord  Chief  Airon.F-011iye  «.  Booker— 
Mr.  Crowder. 

London,  Lord  Chief  Baron. — Ollive  v.  Booker- 
Mr.  Watson. 

London,  Lord  Chief  Baron4 — Green  and  othera, 
assignees, «.  Laarie,  Kot.,  and  others — Mr.  Martin. 

l^doR,  Lord  Chief  Baron  —Alexander  and  an- 
other V.  Booker— Mr.  Watson. 

London,  Lord  Chief  Baron, — Barber,  on  affidaTits, 
V.  Grace— Mr.  Whitehurst. 

London,  Lord  Chief  Baron. — Pell  v.  Jonei — Ser- 
jeant Allen. 

London,  Lord  Chief  Baron. — Phillipaaod  another 
(on  affidavit)  v.  Fiaber— Mr.  James. 

Liverpool,  Mr,  Baron  Aoiff.— Bayliffe  v.  Butter- 
worth— Mr.  Knowles. 

Liverpool,  Mr,  Baron  Rolfe, — Caine  v.  Horsfall — 
Mr.  If  artin. 

Liverpool,  Mr.  Baron  Rolfe. —  Broadbent  and 
othera  o.  Femley  and  another— Mr.  Martin. 

Liverpool^  Mr.  Baron  A0{f«.— Whitwell  s.  Harri- 
son— Mr.  Watson. 

GUntcestorf  Mr.  Jmtiee  Maule.  ^  Chnaty  and 
othera  (on  affidayiti)  v.  Powell  and  othera — Mr. 
Whateley  for  defendant  Pidgeoo. 

Lewee,  LordChirf  Juttieo  Yf^e.— Biddle,  execn- 
tor,  &c.,  V.  Biddle. — Serjeant  Shee. 

^ingitOR,  Lard  D<naaa«.— Hooper  and  another  «. 
Williama — >  Serjeant  ChannelL 

Kingtton,  Lord  Dmrnan.— Boileaa  *.  Rudlin  — 
Sergeant  Shee. 

Kinaion,  Lord  Denman* — Robinson  *.  Hsrman — 
Mr.  Chambers. 

KingtUm,  LordDenman, — ^Newryand  Enniskillen 
Railway  Company  v.  Edmonds— Mr.  Bramwell. 

Choiior,  Mr.  Juttiee  WUliamt, — Batea  «•  Townley 
and  another— Mr.  Welaby. 

C^utar,  Mr.  Juttiee  Cbitmon*— Bates  v.  Townley 
and  another— Mr.  Townshend. 

Onrdigan^Mr.  JuUiee  Wighttrnn^^Voed.  Lewis 
«•  Lewis— Mr.  B«a«on. 


TFiRcftcftfr,'  Mr.  Juttiee  CVtmotii.— Newlyn  «• 
Shadwell— Mr.  Cockbum. 

Dorut^  Mr.Juitiea  OrettwelL—89^i  (on  affidavit) 
V,  Cox — Mr.  Cockbum. 

Taunton,  Mr,  Juttiee  WiUiamt. — Wait  and  an- 
other V.  Baker — Mr.  Crowder. 

Taunton,  Mr,  Juttiee  YfiUiasu.— Wait  and  anr- 
other  «.  Baker.— -Mr.  Butt. 

Moved  after  the  Ath  day  of  Eattgr  Term,  1847. 

Middietex,^Mr.  Baron  Jltierson^— Wilkins  v. 
Grant — Mr.  Crowder. 

London,  Mr.  Baron  Aldorton, — Chapman  «• 
Geiger^-'Mr.  Bramwell. 

Moved  Tnnity  Term,  1847. 

Middittt*,  Mr,  Baron  Paries.— Manning  v.  Bailey 
— Mr.  Chambers. 

Middktex,  Mr.  Baron  Paries^— Jaeobs  v.  Hyde- 
Mr.  Hake. 

LoHdon,  Lord  Chief  Baivn.  —  ChUton  v.  The 
London  and  Croydon  Railway  Company-^Mr.Hill. 


MEETING  OF  PARLUMENT. 


Thx  new  parliament  will  assemble  "for  the  dis- 
patch of  business"  on  the  ISth  of  November. 


DISSOLUTIONS  OF  PROF£SSIONAL  PART 
NERSHIPS. 

From  Sept.\tUt,  to  Oct.  tfnd,  1847,  both  inelutive, 
with  datet  when  gavetted, 

Beetham,  Francis,  and  Charles  Foolger,  SyTan6eld 
Court,  Temple,  Attorneys  and  £>licitor8.  Oct. 
lA. 

Cooper,  William  Boah,  and  George  William  Wbit- 
aker,  17,  Hatton  Garden,  Bampton,  and  Wit^ 
ney,  Solicitora.    Oct.  1. 

Comthwaite,  Daniel,  and  John  Hilditch  Adams,  14» 
Old  Jewry  Chambers,  Attorneys.  Oct.  5. 

Lamb,  Henry,  and  Henry  John  Nettleship,  Ketter^ 
ing.  Attorneys  and  Solicitors.    Sept.  24^ 

Newstead,  Charles,  and  Wormley  Edward  Richard, 
son,  Selby,  Attorneys  and  Solicitors.  Sept. 
t8. 

Terrell,  Jsmes,  Bartholomew  Vard,  Exeter,  Solici- 
tor, and  Edward  Hunt  RoberU,  late  of  the 
aajae  place,  but  now  of  170,  Fore  Street  Exeter, 
Solicitor  and  Conveyancer.    Oct.  15. 

Wilkinson,  Josiah,  and  Oswald  Lee  Rasch,  t,  Ni- 
cholas Lane,  Lombard  Street.     Oct.  1. 


THE  EDITOR'S  LETTER  BOX. 

The  improvements  lately  announced,  in  re- 
gard to  the  Reports  of  Recent  Decisions,  and 
the  more  convenient  arrangement  of  the  Con- 
tents of  the  Work,  will  commence  next  week 
with  the  New  Volmne.  The  Reports,  Analytical 
Digest  of  Cases,  New  Rules  and  Orders,  Cauae 
Lists,  Sittings,  and  Special  Business  of  the 
Courts,  will  be  classified  together  in  the  latter 
part  of  each  Weekly  Number :  thus  affording 
the  greatest  fiicUi^  of  reference.  The  first  part 
will  contain  the  Parliamentary  or  Legislative 
matter,  and  all  Original  Articles  and  Dis- 
sertations. 

The  tiUe  page  and  content!  of  VoL  34  will 
accompany  th«  next  number. 


NAMES   OF    €ASES 


BEPOBTED  AVn  DIGESTED. 


.,,  TADS. 

Abbott  T.  Clarke.  «  C.  &  R.  «09        . .         ..  3J4 

-;; T.RicbcrdB,  3  D.  &!..  487  ..  533 

Ackermann  ▼.  Ehrensperger,  16  31.  &  W.  99  330 
Atesandar  r.  Ori>onie,  34  X.  O.  .^  ..  SOI 
AlfeiiT.  Knight.  5  Hare, frt  ..         ..78 

-^•wmter  v.  Williams.  4  D.&  L.  132  ..  603 

Allen  y.  Headeraon.  5  JSaM,  16S  ^.57 

AUottv.-Bearorofk,  4D.&L.327  ..  .,  616 
Alport  y.  Nntt,  1  C-  B.*974  . .  . .  531 

AniflB4r.SkiU«m,  14flim.iftt8  •.    *8 

Anon^SBeay.SU       -.        ^.         ^         ..178 

34L.  O.  493,597 

lI>eGex,334  ..  ..         •.169 

— -   33JL.0.JAJ  9 

Arbonin,  exparte,  1  D«  Gax»  359  ..  ..272 
Archer  y.  Hudson.  8  Beay.  321  ..         ..31 

▼.  WiUiami,  SC.dk  JK.  8€     ^.         . .  «5 

Armstrong  y.S•«*m^.3S  1^0.405  ..       9 

Anmld  r.  Amohi.  S4  X.  0.«1;  S3  X«.0.  566 

UB,  173 
Aahby  y.  Bates,  4  D.  Sc  L.  33  ;   15  M.  &  W. 
*89  ..  ..  _         ^.  618 

..     75 

..  351 

..  570 

..  513 

..  324 

S47 

427 

173 

178 

175 


Ba7le7y.BMklnid,J4L.0.S79  ..  IM 

Beauderk  y.  Aflkibiimham,  8  Basr.  Stt         ..    TT 
Beard  y.  Egerton.  3  C.  B. 97  ..         ..  5S3 

Beayan  y.  Gibert,  8  Beay.  386  ..         ..178 

Beaaley  y.  Bdlej,  4  D.flc£..jn4  16  M.  & 

W.58  .•  ..  ..      618,619 

Benham  y.  Ead  of  MarBaqgtoii,'4  D.  A  L.  213. 


3  C.  B.  133 
Bentley  T.Otfyor^  t  C.3.817 
Benton  y.  Polkin^one,  16  M.  &  W.  8 
Benxratt,  m  n,  8  Beay.  407  . . 

y.  Borgis,  5  Haie,  1t9S 


AihtoB  y.  DalJtOA,  8  Coll.  565 

in  re,  7  Q.B.  169 

Aaton  y.  Parkes.  15  M.  &  W.  385      .. 
Atktne  y.  Humphrey,  3  D.  &  L.61S  •• 

Atkinson  v.  Hornby,  2  C.  &«.  429  •. 

Atke  K.  Gikeon,  34  L.  O 

Attomey-General  <v.  Bafley .  46  M.*  *W.  74 
■  y.Aiiekdala,  8Beay.28S 

' -y.X^aidiMr.SColLJiei    .• 

-• y.  Gell,  8  Beay.  362         ^ 

■-    y.  LaadoOt  CfleaoiatiQB  ol^ 
S  Beay.  270  ^   102 

y.  Malkia.  J2  PJuU.  64     ^     60 

y.Faaiaon,SColLiBl     ^.  227 

-y.  Pfattymaa,  8  Bmr.  316     176 

▼.Riekaich,8Baay.S80        150 

y.  Woioeater,    Corporation 

..  101 
..  177 
..  327 


of,  S  Phill.  3 
Bapall  y . Wbitabovse,  33  L.  O.SBS 
Bailey  y.  Forrest,  f  C.  &  £.  131 

Bailyy.  LBmhert9  5Hara.l78           «•  ^  150 

Bainbriggey.  Blair,8Baay.58B       ^  •*  226 

Bakar  ▼.  Sovrter,  34  U  O.     *^         ^  . .  133 

y.'Wetton,14^im.4«6            •.  1X12,150 

Bddwiny.  Darner,  34  L.0 336 

•  Baiafind,  B  Hare,  SOS      *•  .«     75 

iT.«harp,  16  H.  &  W.  93      ..  ••  «l< 

Barnetty.LaBAart,l9M.&W..4a9  ..404 

B«riNrv.Haniseo.SColL»i6         ...  m,-t01 

«.  Slead.  33  L.-O.  f6S            ..  ...  485 

lamaole  y.  JftghtiagaK  -U  fiiBk.456  «.     57 

Barloar  y.  Browne,  16  M.  dt  W.  1^  ^  531 

y.  Gains,  8  Beay.  329            ..  •.  177 

Bamett.  in  re,  4  Moore,  458               ..  •.  S47 

Barrett  y.Blimt,  2  C.&K.  271          ..  ...325 

Barton,  exparte,  1  'De  Gex.  -916       ^ .  . .  S72 

Bateman.  exparte,  6  q.«««B6  'tl 


550 

m 

•215 
IS 
^7 
4» 
9{$ 
6(B 
9 

sn 

816 
180 


Berkeley  r.  De  vere,  4  D.  &  X.  97 
Berney  y.  Read.  7  Q.  B.  T9 
Be«i«fl  y.liandsberg,  -7  Q.  B.  638 
Beynon  y. Jones,  15  "M.  8c  'W.  506 
Biddirtph^.liOrd«0(niroys,  32  L.  0. 37f 
Billing  y.  Coppo^,  34  L.  0. 159 
BirdT.DefborrieUe,  S  C.  8c  K.  415 

y.  Jones,  7  Q.  B.  74S 
Bladk  y.  Lowe,  4  D.  &  L.  S85 
Blagrafe  y.  Blagraye,  34  L.  O. 
Blenkinsopp  y.  Blenkiiaopp.  8  Baay.  afS  1T4,17B 

^  Pttn.  1      ..IT* 

Blomfieldy.'EyTe,^  Beay.S50  ..        ..129 

Bode.  Baron  de,  in  re,  STIiin.  B5  ••  .«  M 
Boosey  y.  Dayiason.  4  D.  8c  L.  147  ..  4S6 

Booth  y.  MillDs;  15  M.  &  17. 609  ;  4  D.  6bX. 

52  ..  .«  •>         ••  wis 

Bottomley  y.  Buckley,  4  D.  &  L.  157  ..  49S 

Bonlton  y.  Frildhard.  4  "D.'Cc  L.        . .         ..117 

Bousfield  y.  Edge.  34  L.O M 

y.  MoQld,'94'L.O.  •.        ..  W7 

Bowditch  y.  Toolmin,  34  L.O.S90  ••  61S 

Bowers T.'Nixon,  2*0.  &  R.  372  ••  ..  K7 
Bowner,  exparte,  1  De  GeXf  343  ..579 

Bownesy.1llanh,34fL.0 859 

Bowman  T.Bdll.  14  Sim. 392  ..  ..  tfT 
Bowyer-y.t:ook,341..0.l06  *•  ..379 
Boyd  y.  Moyle,  2  C.  B.  644  . .  ..  S9 
Boyd^  T.  'Oo1ig!rt^,14  Sbn.  927,328  W,  60 
<y.flarkneas,3G.«.  106;   4  D.&  L 

178  ..  ..  ..         .-  «i 

Bracey,in~fa,^  Beav.  S06, 998  •.  i*' 


ijraham  y •  Watkiss,  4  B.  8cfi.  4S ;  16  3f .  fie  W. 

77  ••  _  >•         ••  flSl^SSW 

Braugbaiuiare,33L.-0.9r8  ••        ••  S^O 

Breeoe  y.  H«wker,14  Sim.  998  ••        «•  ^ 

Bridson  y.  M' Alpine,  8  Beay.  SS9      . .        ••  t^ 

Britty.Pfc«hley,84X.t) ^ 

Bromage  y.  Lloyd,  34  L.  O.  • .        **  fH 

-T.  Ta^haa,  99  7^*0.  MB        V8r«405 

BrocklOonlcT-'Whltdieran  lUflwajOoBpaoy^ 

34l..e -«JJ 

Brooke*  Lord,  y.  Rounthwalta,  5  Bars,  996  ^ 
Bmnaga,  asnans,!  Oe'GasCySIV  *•  **\ 

Brown  y.  Cole,  14  Sim. 427  «.        «•   Y 

'T.«ena;B«wy.  987  -        -  "41 

y.  Like,  2  Cell.  62a  «  ••  )^ 


iV  9Jjm»»un0WUtW^  MUD  iimjmtb». 


r  T.  RobertMB,  t  PhUl.  173  { 

5SIL.OU.30& 


-T.  Home,3SL..O.t65 

-  V.  Wilkiiwo«*.15  M.  & W.,3» 


PACB. 

.•.175 
^  178 
^177 
^.U6 


301  - 

T.  Gill, «  C.  B.  861. 

BiDwte  T.  9tougbton.  14  Siar.  389     .  ^ 
Bncbnui,  expmrte,  1  Da  Gar,  3Mr 
Boll  ▼.  Falkaer,  34  L.  O;    .  •  •« 

3SL.0.5t5 

Balmer  ▼.  Bousfield,  34  U  0. 35      . . 
BtirMdge,  expvrte,  1  De  Gex,  936 
Burkitt  ▼.  RttDsom,  t  CflA.  586 
BosMl  T.  Boord,  4  D.  &  L.  359 
BatdMurt  v.  Drenar,  33  L.  O;  3*9      .  • 
Butcher  r.  Jwckatm,  14  Sim.  444 
Bnttarfield,  ezputa,  1  De  Gax,  319 
Btirroirs  ▼.  Gabriel,  4  D.  &  £.  107 
Bury  V.  Peari,  4  D.  &  L.  163 
BattanrortH  t,  WiUhmui,  4  DT.  fie  L  8« 


^57f' 
..   602 

•  •  60 
..  f71 
..  79 
•.  174 
..  571 
..  «71 

•  •  224 
425, 618 

..  176 
..  76 
..  273 
..  601 
..  619 
..  615 


.389-,  16' K 


..  322 
..  327 
..  274 
..  200 
..  226 
•  •  446 
..  174 
..  439 
..  198 
..  127 
..  200 
131 


555 
572 
103 
574 


Caina  ▼.  Honfali;  2  C.  &  IC  340' 
Camaron  v.  Wyncb,  2  C.Sb  K.  264     . . 
Camoya,  Lord,  ▼.  BIoitdatt,34  L.  O. .. 
Canterbury,  Yiacoa&t,  is  re,  2"Fbin*  85 
CarreD,  in  re,  8  Baav.  486       •• 
C^>aaT.Jona8,2C.B.911     .. 
Garlon  t.  Arlar,  8  BaaT.  593 
Carpenter  r.  Butt,  34  L.  Oi     ••         •• 
Ckttrell  ▼.  Simona,  8  Bear.  248 
Carmicbael  t.  Carnrichaal,  2  Pbil.  tOY 
CascRioTe  t;  Boazman,  14  Sioa.  392   •• 
Cfaanveau  v.  Riley,  8  Bear.  269 
Cbaatier  v.  Lindaay,  4  D.  &  I^ 

&  17.82 
Cbapman  t.  Kioff,  4-  D»A  L.  311*      .. 
ChappeU  ▼.  Pttrday,  34  L.  O. 
Cbarleawortb  t.  Eltia,  7  Q.  B.  678     . . 
ebilton  T.  London  and  Croydon  RaQway  Com- 
•rpanr,  33  L.  0. 479  ••  ••         ••  ^^ 

Chriatie  .▼.  Bell,  34  L.  O.  136  ..         •  •  601 

CbaeseborouRb,  exparte,  1  Da  6e«,  333^  ..  9B9 
Cluiatian  t.  Foatar,  2  PbilL  161         ••         ••  ^^ 

33  L.  0.209        ..         ..    31 

CbriatopherT.  Clogboni,  8Baar,  31*  ••   1^ 

CHriBt'B  Hoapital  y.  AttoKnay-GaDeraly  5Hbi«-, 

2W  .•  .*.         ^^ 

Cbuck  ▼.  Cramer,  2* Phill.  113  ..         •.  173 

ChrkT.Daon,  3D&L.  513  ..         ••     33 

Y.  Dunsford,  2  C.  B^7ft4  ••         ..  619 

T.  Hall,  8  Bear.  395       ..         —        .*  201 

..«-.  V.  CbapUn,  34  L.  O..  ...  •^  ••  567 
.«—  ▼.  Nawaam,  34  L.  O.  •»  •»  ••  205 
Glaxlca  x.  Clarke,  34  L.  O.      .^        ^        •»  440 

▼.  Mayor,  &o.  o£  Darby,  38  L.  O.  165       9 

Clementa  y.  Bereaford.  32  L.  0.  44a  ^  131 
y.  EKgbt.  4.I>..&L.26U16  M.  &.W. 

42  ..  ^  ^         ^  554 

Ckitterbnck  y.  HuUa  4D.&L.30  ••  ^377 
Gebbatt,  in  re,  7  Q.  B.  187      ..        .*        ^449 

^ y.  Oldfield,  33  L.  O.  551      •,         ^.  377 

eocks,  exparte,  34  L*  O*  37    .^        ••         ^  272 

y.  Purd«r.  2  C.  &  K.  269        .^        •^323 

CoUina  r.  Hopwood,  15  M.  &  W.  469  ••  4^5 
CaldMBCtar,  Mayor  ai  m  Biooka^^  Q,3i  339    515, 

528^569 
Goldbam  y.  Sbowlea,  2  C.  &  K.  261  . .  -  314 
ColvmbiDa  y.  Chiobeatar»2  PbilU.27  m^  150 

Caai^ye,  esparta^  1  DeGas,  267.  *.  •^ 973 
SanoQyy.  FarTatt,BBtoav..34r  ^       .^56 


FAOB. 

Gaokay.Tiiniaa,14  8im.403  ^       •*    g 

y.HaMaii^lC.B.908  ^        ..  5» 

y.  Blake,33  L.  O.  ftM  4  D,  a^L.313   556 

Coonbe  r.  Cbapw^  33  L.0^6, 44)5      173, 491 

y.  Eamaay,  2  PhilL  168         ..         ••  l^S 

Caombaa  y. Ramwty, 38  L. O. 303,376  ..  173 
Cooper  y.Braekett,  4  ft|oara„419      —        ••  «49 

—  y.  ^apbard,  4  D.  fit  L.  218.  ..-         . .  573 

y.  We&>,.33  L..0.  Sn  ...     ^ -•  l£i 

Cope  y.  Ru8aeU,.34  L.  O.* ..  -       **>•  ^'^ 

Cork  and  Bandon  Bwlwiqr  Co.  ▼•  Caaanora, 

34L.O.  -  .•  ••         -  «* 

Carry  y.  Curlewia*  8  Bean  6B6  ^-  ••  }50 
Coulaiing  y.  Coulating,  8  Beay.  463  -^  ''IS 
Graig  y.  Wataon,  8  Beay.  497  **         '*     S 

Crockett  y.  Crockelli  5  Haire.  326  ^  ^  Jl 
Ciofta  V.  Brown,  7  Q.  B.  984.  ..         •-  GM 

Cioker  y.  Marquis  of  Hertford,  4  Moore,  339  248 
Croaa  y.  Croea,  8  Baay..4fi5  ..  ••  •••  Jf^ 
Curling  y.  Fligbt.  5  Han,  244,  248  •.  77,. IW 
Curtia  v.  Robinaon,  8  Beav.  242  ..  ••  ^' 
Cunliffe,  exparte,  3  D.A  L.  348  ..  -  » 
Cnlyerwell  r.  Nugee,  4»D.  &  L.^  j  15  M.  &. 

W.559  ***'S?i 

CutUy.Surridge,4D.&  L.  373  ••  .^  ••  f^^^ 
Gumming  y.  ^edborough,  15  M.  &  W.  438  ..  514 

Dalby,inre,8Beay.469  -  "  S^ 

Dalryaaple  y.  Fraaer,  2  C.  B.  698  ..  -  ??? 
Darner  y.  Earl  of  Portariington,  9  PbilL.30  .  ►  139 

Daniel  y.  Newton,  8  Bear.  485  ..  -  «» 

y.  Fielding,  4  D.  fit  L.  329  ..  ..550 

Davenport  y,  Stafibrd^  8  Baay..508  ..  -  JJ? 

Davis,  exparte,  1  De  Gex,  267  .-  —  •  971 

v.LordCoBibeimai»,14aim.409  —  «» 

DaweaByJCropp,lG.B..961  .-  ••  ?J* 

y.  Morrisaii,.34.L.  O*  230  .•  —  405 

y.  Gregory,  7  Q.  B.  756  . .  -  ™ 

Day  y.Beggel,  S3  L.  O.  399  •.  ••  JW 

y.  Sharpe,  S3  L.  O.  543  ..  -^  f^ 

Dean.y.  Regioa^  15  M.  fit  W.  475  .•    ^    -  5» 

78 
973 
946 

59 


/y.  Ca«iorr3^U.O^ 

Cooka,  ia  iVy  7  Q.  Ja«.6&S. 
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Taxes  on  administering  justiee.  committee  of  Honi^ 

of  Commons  to  inquire  into.  27,  74.  126,  143 
Tenants  holding  over,  remedy  ageinse  in  Coosn 

CourU.  17,  67 
Threatening-  Letters^  Aot,  284 
Tithe  Conmrissionere*  Report,  •id 

Amendment  Act.  366      ^    _  ^.. 

Tonlmin^s  Statutes  and  OtdewniCh««o«y*«*-> 
Transportation.  Report  of  Comarittne  on.  240 

Trial,  remarkable  foreigw.  J?^   

Trust  Funds  snd  Rettet  of  Tmsteea  Ay  t.  Xi^^ 
ioTestment  without  piufosaiwMl  ant,  369 
Trustees,  appointment  of  new,  t«e 
Turnpike  Aot.  500 

Underaheriffi'  cenificate  foe  costs,  120 
United  Law  Clerka'  Society ,,  report  of.  317 

anniversary.  318 
Unqualified  practitioners,  74, 545 

Vacation  visits  to  the  old  towyew^  415,  5«3, 586 
Vacation  fees  on  bsakruptcy  fiats.  4JQ 

Wfll»,Lawof.5  _,^,4_^  ^ 

Digeat  of  Case*  i  uMIng  t^M 
Witness,  shsreholder,  «<«P«J?^^^2',. 
Yoribhiw  Law  Society.,iit»lM"««»  ^^ 
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